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PRIVATE. 


CHAPTER  THE  FIRST. 


OF   BURGLARY. 


It  is  laid  down  in  the  more  ancient  authorities  that  the  offence  of  Definition  of 
burglary  may  be  committed  by  the  felonious  breaking  and  entering  the  offence. 
of  a  churchy  and  the  walls  or  gates  of  a  town,  in  time  of  peace, 
as  well  as  by  the  felonious  breaking  and  entering  of  a  private 
house,  (a)  But  the  more  material  enquiry  at  the  present  day 
relates  to  the  breaking  and  entering  of  private  houses,  or,  in  the 
language  of  the  books,  the  mansion-houses  of  individuals :   and 


(a)  Stanndf.  P.  C.  30.  82  Ass.  pi. 
1^5.  BritL  c.  10.  Dalt  c.  99.  Crom. 
31.  Spelin.  in  verb,  Burglaria,  In  3 
Inst  64,  Lord  Coke  gives  as  a  reasoa 
for  coDsideriog  the  breakioe  and  eu- 
lerinf  the  church  as  a  burglary,  that 
the  diurch  \%damu$  mannonaluom' 
nipoientis  Dei :  bu  t  Hawkins  says  that 
he  does  not  find  this  nicety  counte- 
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Danced  by  the  more  ancient  authors ; 
and  that  the  general  tenor  of  the  old 
books  seems  to  be  that  bni^lary  may 
be  committed  in  breaking  nouses,  or 
churches,  or  the  walls,  or  gates  of  a 
town.  1  Hawk.  P.  C.  e.  38.  s.  17.  And 
ill  4  Black.  Com.  mi.  it  is  stated  that 
breaking  open  a  church  is  undoubt* 
ediy  burglary. 
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Of  Burglary. 


[book    IV. 


A  breakiDg 
and  entering 
are  both  ne- 
cessary. 


this  speciefi  of  the  offence  appears  to  be  well  described,  as — A 
breaking  and  entering  the  mansion-house  qf  another  in  the  night, 
with  intent  to  commit  some  felony  within  the  same,  whether  such 
felonious  intent  be  executed  or  not,  {b) 

Pursuing  the  order  of  this  definition,  we  may  consider,  I.  Of 
the  breaking  and  entering :  II.  Of  the  mansion-house :  III.  Of 
the  time ;  namely,  the  night :  IV.  Of  the  intent  to  commit  a 
felony. 

I.  Notwithstanding  some  loose  opinions  to  the  contrary,  which 
may  have  been  formerly  entertained,  it  is  now  well  settled  that 
both  a  breaking  and  entering  ai'e  necessary  to  complete  the 
offence  of  burglary,  (c) 

With  respect  to  the  breaking,  it  is  agreed  that  it  is  not  every 
entrance  into  a  house,  in  the  nature  of  a  mere  trespass,  which 
will  be  sufficient,  or  satisfy  the  language  of  the  indictment, /efontce 
et  burglariter  f regit,  (d)  Thus,  S  a  man  enter  into  a  house  bjr  a 
door,  or  window,  which  he  finds  open,  or  through  a  hole  which 
was  made  there  before,  and  steal  goods  ;  or  draw  goods  out  of  a 
house  through  such  door,  window,  or  hole,  he  will  not  be  guilty 
of  burglary,  (e)  There  must  either  be  an  actual  breaking  of  some 
part  of  the  house,  in  effecting  which  more  or  less  of  actual  force 
18  employed ;  or  a  breaking  bv  construction  of  law^  where  an  en-- 
trance  is  obtained  by  threats,  n*aud,  or  conspiracy. 


{h)  S  iDst.  63.  1  Hale  549.  Sum.  79. 
1  Hawk.  P.  C.  c  38.  8.  1,  4  Black. 
Cora.  224.  2  East  P.  C.  c.  15.  s.  I.  p. 
484.  1  Burn.  Just.  Burglary^  S.  1. 
The  word  burglar  is  supposed  to  have 
been  introduced  from  Germany  by 
the  Saxons  $  and  to  be  derived  from 
the  German,  burg,  a  house,  and 
iarran^  a  thief;  the  latter  wonl  being 
from  the  Latin,  iairo.  1  Burn.  Just. 
Burgl  S.  1.  2  £ast.  P.  C.  c.  15.  s.  1.  p, 
484.  But  Sir  H.  Spelman  thinks  that 
the  word  burglaria  was  brought  here 
by  the  Normans,  as  he  does  not  find 
it  amongst  the  Saxons :  and  he  says 
that  burglatorei^  or  burgatoreiy  were 
so  called,  quod  dum  aiU  per  campos 
Utroeinanlur  eminus,  hi  burgoo  perU* 
nacHU  effringuni^  et  depntdantur.  The 
crime,  however,  appears  to  have  been 
noticed  in  our  earliest  laws,  in  the 
common  ^enus  of  offences  deno- 
minated Himsecken ;  and  by  the  an- 
cient laws  of  Canulu^,  and  of  H.  1.  to 
have  been  punishable  with  death.  LI. 
Canuti,  c.  61.  Hen.  L  c.  IS.  1  Hale, 
547.  citing  Spelm.  Gloss,  tit  Ham" 
nrken,  and  ibid,  tit  Burglaria,  Ori- 
ginally, the  circumstance  of  iime^ 
which  is  now  of  the  very  essence  of 
the  offence,  does  not  seem  to  have 
been  material ;  and  the  malignity  of 
the  crime  was  supposed  to  consist 
merely  in  the  invasion  on  the  right 
of  habitation,  to  which  the  laws  of 


England  have  always  shewn  an  espe- 
cial regard,  herein  agreeing  with  the 
sentiments  of  ancient  Rome,  as  ex- 
pressed in  the  words  of  Cicero :  Quid 
emm  sanclius,  quid  omni  religioue  mti- 
niUu»y  quhm  domus  umutet/^utque  cir 
vium  f  Hie  arte  ntni^  hie  foei — h»e 
peifugium  est  ita  sanctum  omnibus^  ut 
inde  abripi  ueminem  fas  sii.  The 
learned  editor  of  Bacon's  Abridgment 
says  that  his  researches  had  not  enabled 
him  to  discover  at  what  narticular 
period  time  was  first  deemed  essential 
to  the  offence ;  but  that  it  must  have 
been  so  settled  before  the  reign  of 
£.  VI.  as  in  the  fourth  year  of  that 
king  it  is  expressly  laid  down  that  it 
shall  not  be  adjudged  burglary,  nisi 
ou  le  ittfreinder  del  meason  est  per 
noctem^  (Bro.  tit  Corone,  pi.  185)  and 
that,  two  vears  before,  per  noctem  is 
introduced  (/tf.  pi.  180.)  a^  of  course 
in  the  mention  of  the  off*ence.  1  Bac. 
Ab.  Burglary^  539.  {ed.  1807.)  And 
see  3  Inst.  65. 

{c)  I  Hawk.  P.  C.  c.  38.  s.  3.  1 
Hale  551.  4  Black.  Com.  226. 

(d)  3  Inst  64,  1  Hawk.  P.  C.  c.  36. 
9.4.     1  Hale  551,  552. 

(e)  Id.  Ibid.  For  if  a  person  leaves 
his  doors  or  windows  o|»en,  it  is  his 
own  folly  and  neglij^ence ;  and  if  a 
man  enters  therein  it  is  no  burglary. 
4  Black.  Com.  226. 


CHAP.  1.3  Of  an  Actual  Breaking. 

An  actual  breaking  of  the  houHe  may  be  by  making  a  hole  in  ^^  an  actual 
the  wall  I  by  forcing  open  the  door  5  by  putting  back^  picking,  or  ^"•^^°?' 
opening  the  lock  with  a  false  key ;  by  breaking  the  window ;  by 
taking  a  pane  of  glass  out  of  the  window,  either  by  taking  out  the 
nails  or  other  fastenings,  or  by  drawing  or  bending  them  back,  or 
by  putting  back  the  leaf  of  a  window,  with  an  instrument.  And 
even  the  drawing  or  lifting  up  the  latch,  where  the  door  is  not 
otherwise  fastened  ;  the  turning  the  key  where  the  door  is  locked 
on  the  inside ;  or  the  unloosing  any  other  fastening,  which  the 
owner  has  provided,  will  amount  to  a  breaking.  (/) 

Thus  where  a  window  opening  upon  hinges,  is  fastened  by  a 
wedge,  so  that  pushing  against  it  will  open  it,  and  such  window 
be  forced  open  by  pushing  against  it,  there  will  be  a  sufficient 
breaking.  It  appeared  that  the  prisoner  got  into  the  prosecutor's 
cellar,  by  lifting  up  a  heavy  grating,  and  mto  his  house  by  forcing 
open  a  window  which  opened  on  hinges,  and  was  fastened  by  two 
nails,  which  acted  as  wedges,  but  would  open  by  pushing.  He 
was  convicted ;  and  upon  a  case  reserved,  the  Judges  held  .the 
forcing  open  the  window  to  be  a  sufficient  breaking,  and  that  the 
conviction  was  right,  {g)  So  pulling  down  the  sash  of  a  window  is  a 
breaking,  though  it  has  no  fastening,  and  is  only  kept  in  its  place 
by  the  pulley  weight :  and  it  makes  no  difference  that  there  is  an 
outer  shutter  which  is  not  closed.  The  prisoner  entered  a  house 
by  pushing  down  the  upper  sash  of  a  window,  which  had  no  fasten- 
ing, and  was  kept  in  its  place  by  the  pulley  weight  only.  There 
was  an  outer  shutter,  but  it  was  not  put  to.  A  case  was  reserved 
upon  the  question  whether  the  pushing  down  the  sash  was  a 
breaking,  and  all  the  judges  were  unanimous  that  it  was.  (A) 

It  was  doubted  on  one  occasion  whether  a  thief,  getting  into  a 
house  by  creeping  down  the  chimney,  could  be  found  guilty  of 
burglary^  as  the  house,  being  open  in  that  part,  could  not  be  said 
to  have  been  actually  broken  ;  {%)  but  it  was  afterwards  agreed 
that  such  an  entry  into  a  house  will  amount  to  a  breaking,  on  the 
ground  that  the  house  is  as  much  closed  as  the  nature  of  things 
will  permit.  (Jc) 

And  it  has  lately  been  decided,  that  getting  into  the  chimney  of 
a  house  is  a  sufficient  breaking  and  entering  to  constitute  burglary, 
thongh  the  party  does  not  enter  any  of  the  rooms  of  the  house. 
The  prisoner  got  in  at  the  top  of  a  chimney,  and  got  down  to  just 
above  the  mantle-piece  of  a  room  on  the  ground  floor.  A  case 
was  reserved  upon  the  question,  whether  this  was  a  breaking  and 
entering  of  the  dwelling-house  ;  and  two  of  the  judges  thought  it 
was  not,  because  the  party  could  not  be  considered  as  being  in  the 

(/)  1  Hale  559.    3  Inst.  64.    Sum,  some  others ;  but  that  upon  examiofl- 

80.    1  Hawk.  P.  €.  c.  39.  s.  6.  2  East,  tion  it  appeared  that  in  the  creeping 

P.  C.  c  15.8.  3.  p.  487.  down  of  the  prisoner,  some  01  the 

ig)  Rex  «•  Hall,  East.  T.  1818.  bricks  of  the  chimney  were  loosened, 

Boss.  &  Ry.  355.  and  fell  down  in  the  room,  which  put 

(A)  Rex  t}.  Haines  and  Harrison,  it  out  of  Question ;  and  direction  was 

Bast  T.  1821.   Ru».  &  Ry.  451.  given  to  find  it  burglary. 

(t)  1  Hale  5S9,  whei'e  the  learned         (k)  Crompt  38  (b)  Dalt    253.    I 

author  says   that  he  was  doubtful  Hawk.  P.  C.  c.  38,  s.  6.    2  East.  P.  C. 

whether  it  was  burglary,  and  so  were  c.  15.  s.  tf.  p.  485. 
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Brown's  case. 
Breaking, 
where  there 
were  no  in- 
terior fasten- 
ings. 


Callan's  case. 
Where  the  fas- 
tening of  a 
trap-door  or 
flap  of  a  cellar 
was  only  such 
as  was  caused 
by  the  com- 
pression of  its 
natural 

weight ;  it  was 
doubted  whe- 
ther the  open* 
ing  it  consti- 
tuted a  suffi- 
cient break- 
ing. 


dwelling  house,  not  having  got  below  the  chimney-piece ;  but 
the  ten  other  judges  held  otherwise  on  the  ground  that  the 
chimney  was  part  of  the  dwelling-house,  that  the  getting  in 
at  the  top  was  a  breaking  of  the  dwelling-house,  and  that  the 
lowering  himself  by  the  party  was  an  entry  within  the  dwelling- 
house.  (/) 

A  case  is  reported,  in  which  the  breaking  was  holden  to  be 
sufl&cient,  though  there  was  no  interior  fastening  to  the  doors 
which  were  opened.  It  appeared  that  the  place  which  the  prisoner 
entered  was  a  mill,  under  the  same  roof,  and  within  the  same 
curtilage,  as  the  dwelling  house  :  that  through  the  mill  there  was 
an  open  entrance,  or  gateway,  capable  of  admitting  waggons,  and 
intended  for  the  purpose  of  loading  them  more  easily  with  flour, 
by  means  of  a  large  aperture  or  hatch,  over  the  gateway,  commu- 
nicating with  the  floor  above  ;  and  that  this  aperture  was  closed 
by  folding  doors  with  hinges,  which  fell  over  it,  and  remained  closed 
by  their  own  weight,  but  without  any  interior  fastening ;  so  that 
persons  on  the  outside,  under  the  gateway,  could  push  them  open 
at  pleasure,  by  a  moderate  exertion  of  strength.  It  was  proved 
that  the  prisoner  entered  the  mill  in  the  night,  by  so  pushing  open 
the  folding  doors,  with  the  intention  of  stealing  flour  ;  and  this 
was  holden  to  be  a  suflScient  breaking  by  the  learned  judge,  who 
tried  the  prisoner  j  and  the  prisoner  was  accordingly  convicted  of 
burglary,  (m) 

But  doubts  were  entertained  whether  lifting  up  the  trap  door  or 
flap  of  a  cellar,  which  was  kept  down  solely  by  its  own  weight, 
was  a  sufficient  breaking ;  such  trap  door  or  flap  being  used  for 
the  purpose  only  of  taking  in  liquors  to  the  cellar,  and  not  as  a 
common  entrance  for  persons.  The  prisoner  was  indicted  for 
stealing  some  bottles  of  wine  in  a  dwelling-house,  and  afterwards 
burglariously  breaking  out  of  the  house.  It  appeared  in  evidence, 
that  the  wine  was  taken  from  a  bin  in  the  cellar  of  the  house, 
which  was  a  public-house,  and  removed  by  the  prisoner  from  the 
bin  to  the  trap- door,  or  flap,  of  the  cellar,  in  getting  out  of  which 
he  was  apprehended.  The  cellar  was  closed  on  the  outside,  next 
the  street,  only  by  the  flap,  which  had  bolts  belonging  to  it,  for 
the  purpose  of  bolting  it  on  the  inside,  and  was  of  considerable 
size,  being  made  to  cover  the  opening  through  which  the  liquors 
consumed  in  the  public-house  were  usually  let  down  into  the  cel- 
lar. The  flap  was  not  bolted  on  the  night  in  question :  but  it 
was  proved  to  have  been  down  ;  in  which  situation  it  would  re- 
main, unless  raised  by  considerable  force.  When  the  prisoner 
was  first  discovered,  his  head  and  shoulders  were  out  of  the  flap ; 
and  upon  an  attempt  being  made  to  lay  hold  of  him,  he  made  a 
spring,  got  quite  out,  and  ran  away,  when  the  flap  fell  down, 
and  closed  in  its  usual  way,  by  its  own  weight.  Upon  this  evi- 
dence it  was  doubted  whether  there  was  a  sufficient  breaking  to 
constitute  the  crime  of  burglary;  and,  the  prisoner  having  been 
convicted,  the  question  was  saved  by  the  learned  judge  who  pre- 


(/)  Rex  r.  Brice.   East.  T,  18«l. 
Bass.  &  Ry.  450. 

(m)  Brpwn^s  case,  ffMon^  Spr.  Ass. 


1799,  cor,  Buller,  J.,  2  East.  P.  C.  c 
15,  s.  3.  p.  487. 


CHAP.  1.3  Of  an  actual  Breaking.  5 

sided  at  the  tria],  for  the  opinion  of  the  twelve  judges,  who  were 
divided  in  opinion  as  to  this  being  a  sufficient  breaking*  {n) 

The  book  22  Assiz.  95.,  in  which  burglary  is  defined  as  the  Breakhigr  a 
breaking  of  houses,  churches,  tvalls^  courts,  or  gates  in  tune  of  aboi,\^"iJousc 
peace,  is  referred  to  by  Lord  Hale,  as  seeming  to  lead  to  the  con-  for  its  safe- 
elusion,  that  where  a  man  has  a  wall  about  his  house  for  its  safe-  sroc^^- 
guard,  if  a  thief  should  in  the  night-time  break  such  wall,  or  the 
gate  thereof,  and  finding  the  doors  of  the  house  open,  should  enter 
the  house,  it  would  be  burglary ;  though  it  would  bft  otherwise  if 
the  thief  should  get  over  the  wall  of  the  court,  and  so  enter 
through  the  open  doors  of  the  house,  (o)  But  upon  this  it  has 
been  remarked,  that  the  doctrine  referred  to  by  Lord  Hale  was 
anciently  understood  only  as  relating  to  the  walls  or  gates  of  a 
city;  and  did  ncn;,  therefore,  support  bis  conclusion,  when  he  ap- 
plied it  to  the  wall  of  a  private  house,  (p)  And  the  distinction  be- 
tween breaking  and  coming  over  the  gate  or  wall  is  spoken  of  by 
an  able  writer  as  being  over-refined :  for  if,  as  he  observes,  the 
gate  or  wall  be  part  of  the  mansion  for  the  purpose  of  burglary, 
and  be  inclosed  as  much  as  the  nature  of  the  thing  will  admit  of,  it 
seems  to  be  immaterial  whether  it  be  broken  or  overleaped,  and 
more  properly  to  fall  under  the  same  consideration  as  the  case  of 
a  chimney;  and  that  if  it  be  not  part  of  the  mansion-house  for 
this  purpose,  then  whether  it  be  broken  or  not  is  equally  immate- 
rial, as  in  neither  case  will  it  amount  to  burglary,  {q) 

A  door,  wall,  or  other  fence  forming  part  of  the  outward  fence  of  Breaking  the 
the  curtilage  and  opening  into  no  building,  but  into  the  yard  only,  ^^^^"^^^  f 
ivas  held  not  to  be  such  a  part  of  the  dwelling-house  as  that  the  .  *  *^"  *  ***' 
breaking  thereof  would  constitute  burglary ;  and  it  was  held  to  |,uiid*ng8 
make  no  difference  that  the  door  broken  was  the  entrance  to  a  withia  the 
covered  gateway,  and  that  some  of  the  buildings  belonging  to  the  S"?^"^'."** 
dwelling-house  and  within  the  curtilage,  were  over  the  gateway,  ^9. ,.  13'  ^], 
and  that  there  was  a  hole  in  the  ceiling  of  the  gateway  for  taking  p.  14. 
up  goods  into  the  building  above.  The  prosecutor  bad  a  dwelling- 
house,  warehouses,  and  other  buildings,  and  a  yard ;  the  entrance 
into  the  yard  was  through  a  pair  of  gates  which  opened  into  a 
covered  way;  over  this  way  were  some  of  the  warehouses,  and 
there  was  a  loop-hole  and  crane  over  the  gates  to  admit  of  goods 
being  craned  up ;  and  there  was  also  a  trap-door  in  the  roof  of  the 
covered  way ;  there  was  free  communication  from  the  warehouses 
to  the  dwelling-house  :  the  prisoners  broke  open  the  gates  in  the 
night  with  intent  to  steal,  and  entered  the  yard,  but  did  not  enter 
any  of  the  buildings ;  and,  upon  a  case  reserved,  the  judges  were 
unanimous,  that  the  outward  fence  of  the  curtilage,  not  opening 
into  any  of  the  buildings,  was  no  part  of  the  dwelling-house,  and 
the  prisoners  were  discharged,  (r)     So  an  area  gate  opening  into 

(11)  Callan's  case,  cer.  Lord  Ellen-  (o)  1  Hale  559. 

borough,    C.   J,   O.  B.    November,  (p)  Note  (11)  I  Hale 559,  cd.  1800. 

1809.  Micb.  T.  1809.  MS.  Baylcy  J.,  {q)  2  East  P.  C.  c.  15.  8.  3.  p.  488. 

and  Russ.  &  Rv.  157.    This  case  ap-  ir)  Rex  v.  Bennett  and  another, 

pToaches  very 'closely    to  Broirne's  Hit.  181S.  MS.  Bayley  J.,  and  Russ. 

case,  Mte  4.  &  Rj.  889. 


Of  Burghary. 


[boor  iy. 


Breaking  an 
area- gate* 


The  breaking 
may  be  of  an 
inner  door  of 
the  honse. 


Qu.  As  to  the 
breaking  of 
capboards, 
&c.  fixed  to 
the  fireehold. 


the  area  only,  is  not  such  part  of  the  dwelling-house,  that  the 
hreaking  of  the  gate  will  be  burglary,  if  there  be  any  door  or  fas- 
tening to  prevent  persons  in  the  area  from  entering  the  house, 
although  such  door  or  other  fastening  may  not  be  secured  at  the 
time.  The  prisoners  opened  an  area-gate  in  a  street  in  London, 
and  entered  the  house  through  a  door  in  the  area,  which  happened 
to  be  open,  but  which  was  always  fastened  when  the  family  went 
to  bed,  and  was  one  of  the  ordinary  barriers  against  thieves. 
Having  stolen  in  the  house  to  the  value  only  of  39s,,  a  question 
was  made  whether  the  breaking  the  area  gate  was  breaking  tho 
dwelling-house,  so  as  to  constitute  burglary ;  and  as  there  was 
no  free  passage  in  time  of  sleep  from  the  area  into  the  house,  the 
judges  held  unanimously  that  the  breaking  was  not  a  breaking  of 
the  dwelling-house,  {s) 

It  should  be  observed  that  the  brealdng  requisite  to  constitute 
a  burglary  is  not  confined  to  the  external  parts  of  the  house,  but 
may  be  of  an  inner  door,  after  the  ofiBender  has  entered  by  means 
pf  a  part  of  the  house  which  he  has  found  open.    Thus,  if  A. 
enter  the  house  of  B.  in  the  night  time,  the  outward  door  being 
o|ysn,  or  by  an  open  window,  and,  when  within  the  house,  turn 
the  key  of  a  chamber  door,  or  unlatch  it,  with  intent  to  steal, 
this  will  be  burglary,  {t)     So  where  the  prisoners  went  into  the 
house  of  the  cook  at  Serjeant's  Inn,  in  Fleet-street,  to  eat,  and 
taking  their  opportunity,  slipped  up  stiursj^  picked  open  the  lock 
of  a  chamber  door,  b»oke  open  a  chest,  and  stole  plate,  it  was 
agreed  that  the  picking  open  the  lock  of  the  chamber  door,  ousted 
them  of  Uieir  clergy,  though  the  brealcing  open  the  chest  woidd 
not  have  done  so.  (w)     And  it  will  also  amount  to  burglary  if  a  ser- 
vant in  the  night  time  open  the  chamber  door  of  his  master  or 
mistress,  whether  latched  or  otherwise  fastened,  and  enter  for  the 
purpose  of  committing  murder  or  rape,  or  with  any  other  felonious 
design  ;  or  if  any  other  person,  lodging  in  the  same  house,  or  in  a 
public  inn,   open  and  enter  another's  door,   with  such  evil  in- 
tent, {v)     But  it  has  been  questioned  whether,  if  a  lodger  in  an 
inn  should,  in  the  night  time,  open  his  chamber  door,  steal  goods, 
and  go  away,  the  offence  would  be  burglary ;  on  the  ground  of  his 
having  a  kind  of  special  property  and  interest  in  his  chamber,  and 
the  opening  of  his  own  door  being  therefore  no  breaking  of  the 
innkeeper's  house,  {x) 

It  is  clear  that  the  breaking  open  of  a  chest,  or  box,  by  a  thief 
who  has  entered  by  means  of  an  open  door  or  window,  is  not  a 
kind  of  breaking  which  will  constitute   burglary,   because  such 


(0  Rex  V.  Davis  and  another,  Hil. 
1617,  MS.  Bayley  J.,  Russ.  &  Ry. 
322. 

(<)  1  Hale  653.  1  Hawk.  P.  C.  c. 
38.  s.  6.  Johnson's  case,  Mich.  T. 
1786,  2  East.  P.  C.  c  15.  s.  4.  p.  488. 

(ti)  Anon.  1  Hale  524. 

(v)  1  Hale  553,  554.  4  Blac.  Com. 
227.  Bin(;lose*s  case,  2  W.  &  M.  MS. 
Denton,  cited  2  East.  P.  C.  c.  15.  t.  4. 


p.  488.    Gray's  case,  1  Sir.  481.  Sum. 
82,  84.     I  Bac.  Ab.  Burglary  (A.) 

(x)  1  Hale  554.  But  upon  this  it  is 
observed,  that  if  another  person 
should  open  sMch  lodger's  door  bur- 
glariously, it  must  be  laid  to  be  the 
mansion  of  the  innkeeocr,  and  that  a 
guest  may  commit  larceny  of  the 
thincs  delivered  to  bis  charge.  2  East. 
P.  C.C.  15.  s.  4.  p.  488. 


cuiiP.  1.3 


Of  an  actual  Breaking. 


articles  are  no  part  of  the  house,  {y)    But  the  question  with  re- 
spect to  the  breaking  of  cupboards,  and  other  things  of  a  like 
kind,  when  affixed  to  the  freehold,  has  been  considered  as  more 
doubtfiiL    Thus,  at  a  meeting  of  the  judges,  upon  a  special  ver- 
dict, CO  consider  the  point,  whether  breaking  open  the  door  of  a 
cupboard  let  into  the  wall  of  the  house  were  burglary  or  not,  it 
appears  that  they  were  divided  upou  the  question.  (2) '  But  Lord 
Hale  says^  that  such  breaking  is  not  burglary  at  common  law.  (a) 
And  Mr.  J.  Foster  thinks  that,  with  regard  to  cupboards,  presses, 
lockers^  and  other  fixtures  of  the  like  kind,  a  distinction  should 
be  taken^  in  favour  of  life,  between  cases  relative  to  mere  property, 
and  such  wherein  life  is  concerned.    He  says,  ^^  In  questions  be- 
tween the  heir  or  devisee,  and  the  executor,  those  fixtures  may, 
with  propriety  enough,  be  considered  as  annexed  to,  and  parts 
*'  of  the  freehold.    The  law  will  presume,  that  it  was  the  intention 
of  the  owner,  wider  whose  bounty  the  executor  claims,  that  they 
should  be  so  considered  ;  to  the  end  that  the  house  might  remain 
to  those  who,  by  operation  of  law,  or  by  his  bequest,  should 
"  become  entitled  to  it,  in  the  same  plight  he  put  it,  or  should 
leave  it,  entire  and  undefaced.    But  in  capital  cases,  I  am  of 
opinion  that  such  fixtures  which  merely  supply  the  place  of 
chests^  and  other  ordinary  utensils  of  household,  should  be  con- 
^'  flidered  in  no  other  light  than  as  mere  moveables,  partaking 
'^  of  the  nature  of  those  utensils,    and  adapted  to  the   same 
«  use."  (i) 

Though  it  was  said  to  be  the  law,  that  the  entering  into  the  Of  a  breaking 
house  of  a  person,  ^tliout  breaking  it,  with  an  intent  to  commit  ^^^^ 
some  felony,  and  afterwards  breaking  the  house  in  the  night-time 
to  get  out,  was  burglary ;  yet,  the  doctrine  was  questioned  by 
great  authority :  (c)  and  it  was  thought  expedient  to  remove  the 
doubt  by  legislative  enactment.  Tins  was  first  done  by  the  statute 
12  Anne,  stat.  1.  c.  7»  s-  3*  now  repealed  by  the  7  and  8  G.  4. 
c.  27.;  and  the  statute  7  and  8  G.  4.  c.  29.  s.  11.  contains  the 
following  enactment  upon  the  subject,  namely,  "  It  is  hereby  de- 
"  clared  that  if  any  person  shall  enter  the  dwelling-house  of  ano- 
**  ther  with  intent  to  commit  felony,  or  being  in  such  dwelling- 
'^  house,  shall  commit  any  felony,  and  shall  in  either  case,  break 
"  out  of  the  said  dwelling-house,  in  the  night-time,  such  person 
^  shsJl  be  deemed  guilty  of  burglaiy." 

Having  mentioned  these  points  relating  to  an  actual  breaking, 


t€ 


(jr)  1  Hale  523,  534,  555.  1  East. 
P.  C.  C  15.  s.  5.  p.  48S,  4S9. 

(z)  Post.  108.  citing  MS.  Denton. 
The  meeting  of  the  Judges  ivas  in 
Jmnmmry  109O. 

(ff)  1  Hale  597. 

{b)  Fost.  109.  And  see  8  East  P.  C. 
Cl5.  s.  5.  p.  489. 

(<r)  Bf  Lord  Bolt  and  Trevor  C.  J. 
in  darkens  case,  0.  B.  1707.  S  Eai$t 
P.  C.  c.  15.  8.  0.  p.  490.  And  the 
question  is  also  stated  in  1  Hale  554. 


where  he  says,  '*  If  a  roan  enter  in  the 
'*  night  tiroe  hy  the  doors  open,  with 
*'  the  intent  to  steal,  and  is  pursued, 
*'  whereby  he  opens  another  door  to 
^*  make  his  esca|)C;  this,  I  think,  is 
**  not  burglary,  against  the  opinion 
««  of  DaU.  p.  253.  (new  edit  p.  487.) 
"  out  of  Sir  Francis  Bacon  $  tor  /rc- 
«*  gU  et  exivU,  non  /regit  et  intravU>'^ 
Lord  Bacon  thought  it  was  burglary. 
Eieni.  65. 
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Of  Burglary. 
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By  threats. 


Of  R  breaking  we  may  now  enquire  concerning  a  breaking  by  construction  of 
tion^oTiaw"  ^*^*  where  an  entrance  is  obtained  by  threats,  fraud,  or  con- 
spiracy. 

Where  in  consequence  of  violence  commenced  or  threatened, 
in  order  to  obtain  entrance  to  a  house,  the  owner,  either  from  ap- 
prehension of  the  violence,  or  in  order  to  repel  it,  opens  the  door^ 
and  the  thief  enters,  such  entry  will  amount  to  a  breaking^  in 
law :  (rf)  for  which  some  have  given  as  a  reason  that  the  opening 
of  the  door  by  the  owner,  being  occasioned  by  the  felonious  at- 
tempt of  the  thief,  is  as  much  imputable  to  him  as  if  it  had  been 
actually  done  by  his  own  hands,  {e)  And  in  a  later  case  where 
the  evidence  was,  that  the  family  within  the  house  were  forced 
by  threats  and  intimidation,  to  let  in  the  offenders,  Thomson,  B. 
told  the  jury  that  although  the  door  was,  literally,  opened  by  one 
of  the  family,  yet  if  such  opening  proceeded  from  the  intimida- 
tions of  those  who  were  without,  and  from  the  force  that  had  been 
used,  knocking  at  and  breaking  the  windows,  calling  out  and  in- 
sisting upon  the  door  being  opened,  and  firing  of  guns,  if  under 
these  circumstances  the  persons  within  were  induced  to  open  the 
door,  it  was  as  much  a  breaking  by  those  who  made  use  of  such 
intimidations  to  prevail  upon  them  so  to  open  it,  as  if  they  had 
actually  burst  the  door  open.  (/)  But  if,  upon  a  bare  assault  upon 
a  house,  the  oTVner  fling  out  his  money  to  the  thieves,  it  will  not 
be  burglary ;  {g)  though  if  the  money  were  taken  up  in  the 
owner's  presence,  it  is  admitted  that  it  would  be  robbery.  (A) 
And  though  the  assault  were  so  considerable  as  to  break  a  hole  in 
the  house ;  yet  if  there  were  no  entry  by  the  thief,  but  only  a 
carrying  away  of  the  money  thrown  out  to  him  by  the  owner,  the 
offence  could  not,  it  should  seem,  be  burglary,  though  certainly 
robbery.  (/) 

Where  an  act  is  done  infraudem  legis,  the  law  gives  no  benefit 
thereof  to  the  party.  Thus  if  thieves,  having  an  intent  to  rob, 
raise  hue  and  cry,  and  bring  the  constable,  to  whom  the  owner 
opens  the  door,  and  they,  when  they  come  in,  bind  the  constable, 
and  rob  the  owner,  it  is  burglary.  (A)  And,  upon  the  same  prin- 
ciple, the  getting  possession  of  a  dwelling  house'  by  a  judgment 
against  the  casual  ejector,  obtained  by  false  affidavits  without  any 


(d)  Cronipt.  3S.  (a)  I  Hale  553.  8 
East.  P.  C.  c.  15.  s.  2.  p.  486. 

(e)  I  Hawk.  P.  C.  c.  88.  s.  7. 

(/)  Rex  V.  Swallow  and  others,  cor. 
Thomson,  B.  York,  Jan.  1813,  MS. 
Baylcy,  J.  The  prisoners  were  con- 
victed, and  executed. 

15")  1  Hawk.  P.  C.  c.  38.  s.  3. 

(h)  Sum.  81.  8  East.  P.  C.  c.  15. 
s.  2.  p.  486. 

(0  1  Hale  555'.  but  he  says,  that 
some  have  held  it  burglary,  though 
the  thief  never  entered  the  house ;  and 
that  it  is  reported  to  have  been  so 
adjudged  by  Saunders,  chief  baron. 
Crompt.  31  b.  Lord  Hale  subjoins  to 
this  doctrine  iamen  quiere;  and  cer- 


tainly, as  a  part  of  the  statement  of 
the  case  is,  that  there  was  no  entry 
into  the  house,  and  as  an  entry  is,  as 
will  be  presently  shewn,  as  essential  a 
part  of  the  offence  as  the  breaking,  it 
seems  di£Scult  to  discover  the  ground 
on  which  it  could  have  been  ruled  to 
be  burglary.  The  editor  of  Lord  Hale 
(ed.  1800)  states  in  a  note,  that  it  was 
adjudged  by  Montague,  chief  justice 
of  the  C.  B.  and  tmtt  Saunders  only 
related  it 

{k)  3  Inst.  64.  1  Hale  558,  553. 
Sum.  81.  Crompt  38  b.  Kel.  44,  88. 
1  Hawk.  P.  C.  c.  38.  s.  10.  4  Black. 
Com.  886. 
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colour  of  title,  and  then  rifling  the  house,  was  ruled  to  be  within 
the  statute  against  breaking  the  house,  and  stealing  the  goods 
therein.  (/)  So  if  a  man  go  to  a  house  under  pretence  of  having 
a  search  warrant,  or  of  being  authorised  to  md^e  a  distress,  and 
by  these  means  obtain  admittance,  it  is,  if  done  in  the  night-time, 
a  sufficient  breaking  and  entering,  to  constitute  burglary,  or,  if 
done  in  the  day-time,  house-breaking,  (m) 

If  admission  to  a  house  be  gained  by  fraud,  not  carried  on  under 
the  cloak  of  legal  process,  as  by  a  pretence  of  business,  it  will  also 
amount  to  a  breaking  by  the  construction  of  law.  Accordingly 
it  was  adjudged,  that  where  thieves  came  to  a  house  in  the  night- 
time, with  intent  to  commit  a  robbery,  and  knocked  at  the  door, 
pretending  to  have  business  with  the  owner,  and,  being  by  such 
means  let  in,  robbed  him,  they  were  guilty  of  burglary,  (n)  And 
so  where  some  persons  took  lodgings  in  a  house,  and  afterwards, 
at  night,  while  the  people  were  at  prayers,  robbed  them :  it  was 
considered,  that  the  entrance  into  the  house  being  gained  by 
fraud,  with  an  intent  to  rob,  the  offence  was  burglary,  (o)  For 
the  law  will  not  endure  to  have  its  justice  defrauded  by  such 
evasions,  (p) 

A  case  is  also  reported,  where  the  entrance  to  the  house  was 
gained  by  deluding  a  boy  who  had  the  care  of  it.  It  appeared  upon 
the  evidence,  that  the  prisoner  was  acquainted  with  the  house, 
and  knew  that  the  family  were  in  the  country  5  and  that  upon 
meeting  with  the  boy  who  kept  the  key,  she  desired  him  to  go 
with  her  to  the  house ;  and,  by  way  of  inducement,  promised  him 
a  pot  of  ale.  The  boy  accordingly  went  with  her,  opened  the 
door,  and  let  her  in ;  upon  which  she  sent  him  for  the  pot  of  ale, 
and,  when  he  was  gone,  robbed  the  house,  and  went  away.  And 
this  being  in  the  night  time,  it  was  adjudged  that  the  prisoner 
was  clearly  guilty  of  burglary,  (y) 

The  breaking  may  also  be  by  conspiracy.  Thus  where  a  servant  Byconspiracy. 
conspired  with  a  thief  to  let  him  into  his  master's  hotise  to  com- 
mit a  robbery,  and  in  consequence  of  such  agreement,  opened  the 
door  or  window  in  the  night  time,  and  let  him  in ;  this,  according 
to  the  better  opinion,  was  considered  to  be  burglary  in  both  the 
thief  and  the  servant,  (r)  And  this  doctrine  is  confirmed  by  a 
subsequent  decision.  Two  men  were  indicted  for  burglary;  and, 
npon  the  evidence,  it  appeared,  that  one  of  them  was  a  servant  in 
the  house  where  the  offence  was  committed ;  that  in  the  night 
time  he  opened  the  street  door,  let  in  the  other  prisoner,  and 


(/)  Farre's  case,  Kcl.  43. 

(m)  Ptr  Cur.  in  Gascoigne's  case, 
I  Leach  984. 

(n)  he  Motrs  case,  Kel.  48.  1 
Hawk.  P.  C.  c.  38.  s.  8. 

(0)  Casey  and  Cotter,  (case  of)  Kel. 
68,  63.  1  Hawk.  P.  C.  c.  38.  s.  9.  re- 
ferred to  by  the  coart;  in  giving  judg- 
nient  in  Seniple*s  case,  I  Leach  4^4. 

(p)  1  Hawk.  P.  C.  c.  38.  s.  9.  4 
Black.  Com.  887.  8  East.  P.  C.  c.  16. 
8.  8.  p.  485. 

(q)  Bex  0.  Hawkins,  O.  B.  1704. 


1  East.  P.  C.  c.  15.  s.  8.  p.  485,  cited 
from  MS.  Tracy  80.  and  MS.  Sum. 

(r)  1  Hale  553.  1  Hawk.  P.  C.  c. 
38.  s.  14.  4  Black.  Com.  887.  In 
Dalt  c.  99.  p.  853.  (tftter  ed.  p.  487.) 
it  is  supposed  only  to  be  larceny  in 
the  servant ;  but.  Lord  Hale  says,  it 
seems  to  be  burglary  in  both,  for  if  it 
be  burelary  in  the  thief,  it  must  needs 
be  so  m  the  servant,  because  he  is 
present  and  aiding  the  thief  to  com- 
mit a  burglary. 
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shewed  him  the  side-board^  from  wheace  the  other  prisoDer  took 
the  plate ;  that  he  thea  opened  the  door,  and  let  the  other  pri- 
soner out;  did  not  go  out  with  him^  but  went  to  bed.    And  upon 
these  facts  being  found  specially^  all  the  judges  were  of  opinion, 
that  both  the  prisoners  were  guilty  of  burglary ;  and  they  were 
accordingly  executed,  (s) 
By  Mirants.        It  may  be  here  mentioned,  that  in  the  case  of  a  servant  opening 
a  door  of  bis  master's  house  for  a  felonious  purpose,  without  any 
plan  or  conspiracy  with  other  persons  to  commit  a  robbery,  it 
peems  to  have  been  considered,  tnat  the  question  whether  such  act 
will  amount  to  a  breaking  must  depend  upon  the  point,  whether 
the  door  might  h^ve  been  opened  by  the  servant  in  the  course  of 
his  trust  and  employment.    Thus,  it  is  said,  that  if  a  servant  un- 
latch a  door,  or  turn  a  key  in  a  door  of  his  master's  house,  and 
steal  property  out  of  the  room ;  such  opening  of  the  door,  being 
within  his  trust,  is  not  a  breaking :  but  that  if  a  servant  break 
open  a  door,  whether  outward  or  inward,  (as  a  closet,  study,  or 
counting  house,)  and  steal  goods,  such  opening,  not  being  within 
his  trust,  will  amount  to  a  breaking  of  the  house,  either  within 
the  statutes  relating  to  the  breaking  of  dwelling  houses  in  th^ 
day  time,  or  within  the  law  of  burghury.  (/) 

with  respect  to  the  entering  necessary  to  constitute  burglary; 
it  is  agreed,  that  any,  the  least,  entry  either  with  the  whole  or 
any  part  of  the  body,  hand,  or  foot,  or  with  any  instniment  or 
weapon,  introduced  for  the  purpose  of  committing  a  felony,  will 
be  suflBcient.  («)  Thus,  where  the  prisoner,  in  the  night  time, 
cut  a  hole  in  the  window  shutters  of  the  prosecutor's  shop,  which 
was  part  of  the  dwelling-house,  and  putting  his  hand  through  the 
hole,  took  out  watches  and  other  things,  which  hung  in  the  shop, 
within  his  reach,  it  was  holden  to  be  burglary,  {x)  So,  if  a  thief 
breaks  the  window  of  a  house  in  the  night  time,  with  an  intent  to 
steal,  and  puts  in  a  hook  or  other  engine,  to  reach  out  goods ;  or 
puts  a  pistol  in  at  the  window  with  intent  to  kill;  this  is' burglary, 
though  his  hand  be  not  within  the  window,  (y)  And,  in  a  case 
where  thieves  came  in  the  night  to  rob  A.,  who  perceiving  it  opened 
his  door,  issued  out,  and  struck  one  of  the  thieves  with  a  staff, 
when  another  of  them,  having  a  pistol  in  his  hand,  and  per- 
ceiving persons  in  the  entry  ready  to  interrupt  them,  put  his 
pistol  within  the  door,  over  the  threshold,  and  shot,  m  such 
manner  that  his  hand  was  over  the  threshold,  but  neither  his 
foot  nor  any  other  part  of  his  body,  it  was  adjudged  burglary ' 
by  great  advice.  (2) 

"niough  it  is  admitted  that  a  person  putting  a  pistol  in  at  a 
window  with  intent  to  kill,  thereby  makes  a  sufficient  entry,  to 
constitute  a  burglary,  yet  it  has  been  questioned  whether  if  he 
should  shoot  without  the  window,  and  the  bullet  come  in,  the  en- 


Of  tbe  enters 
ing  necessary 
to  constitute 
abuiglary. 


Discbarging  a 
gun,  &c.  on 
ue  outaide  of 
the  house. 


(<)  Cornwars  case,  2  Sir.  881.  1 
Hawk.  P.  C.  c.  38.  s.  14.  19  St  Tri. 
(Uowel)  782  in  the  note. 

(0  2  Hale  354,355. 

(»)  3  Inst.  64.  1  Hale  555.  Sum. 
80.  iHawk.  P.  C.  c.  38.  8.  11,  12, 
1  And.  115.  Lamb.  c.  7.  p.  263.  Fost. 


108.  4  Black.  Com,  227.  1  Bacon. 
Ab.  BurgL  (B). 

(x)  Gibbons*s  case,  Fost.  107,  108. 

iy)  3  inst  64.  1  ^ale  555.  Sum. 
80. 

{%)  1  Hale  553.  Crompt.  32  (a)  2 
East.  P.C.  c.  15.  s.  7.  p.  490. 


CHAP.  1.3 


Of  the  EiUering. 


11 


try  would  be  sufficient  (a)  It  is^  however^  elsewhere  lidd  down, 
that  to  discharge  a  loaded  gun  into  a  house  is  a  sufficient  entry,  (i) 
And  a  learned  writer  has  observed,  that  it  seems  difficult  to  make 
a  distinction  between  this  kind  of  implied  entry,  and  that  which 
la  effected  by  means  of  an  instrument  introduced  within  the 
window  or  threshold,  for  the  purpose  of  committing  a  felony; 
unless  it  be  that  the  one  instrument  by  which  the  entry  is 
effected  is  holden  in  the  hand,  and  the  other  discharged  from 
it:  but  that  no  such  distinction  is  any  where  laid  down  in 
terms,  (c) 

It  appears,  however,  that  the  mere  introduction  of  an  instru*  introdnction 
ment,  in  the  act  of  breaking  the  house,  will  not  make  a  sufficient  of  aa  aQstni- 
entry;  but  that  the  instrument  by  which  the  entry  is  efifected  jl^t'of  bmic- 
must  be  introduced  for  the  purpose  of  committing  a  felony.    So  ing  the  boaae, 
that  where  a  thief  broke  a  hole  in  a  house,  intending  to  rob  the 
owner,  but  had  not  otherwise  entered,  when  the  owner  for  fear 
threw  out  his  money  to  him,  and  he  went  off  with  it ;  the  better 
opinion  appears  to  have  been,  that  it  was  not  burglary,  (c/)     In 
another  case  it  appeared  in  evidence  that  the  prisoners  had  bored 
a  hole  with  an  instrument  called  a  centre^bit  through  the  pannel 
of  a  house  door,  near  to  one  of  the  bolts  by  which  it  was  fastened; 
and  that  some  pieces  of  the  broken  pannel  were  found  withinside 
the  threshold  of  the  door ;  but  it  did  not  appear,  that  any  instruo* 
ment  except  the  point  of  the  cenire-bii,  or  that  any  part  of  the 
bodies  of  the  prisoners  had  been  withinside  the  house,  or  that  the 
aperture  made  was  large  enough  to  admit  a  man's  hand  :  and  the 
court  held  this  not  to  be  a  sufficient  entry,  {e) 

Where  a  glass  wipdow  was  broken,  and  the  window  opened 
with  the  hand,  but  the  shutters  in  the  inside  were  not  broken,  it 
was  ruled  to  be  burglary,  but  considered  as  going  to  the  extremity 
of  the  law.  (/)  In  a  more  recent  case  however,  it  was  decided  that 
introducing  the  hand  between  the  glass  of  an  outer  window,  and 
an  inner  shutter,  is  a  sufficieht  entry  to  constitute  burglary,  on 
the  ground  that  as  the  glass  of  the  window  is  the  outer  fence, 
whatever  is  within  the  glass  is  within  the  house.  The  facts  were, 
that  a  sash  window  was  fastened  in  the  usual  way  by  a  latch  from 
the  bottom  of  the  upper  sash  to  the  top  of  the  lower  one,  and 
there  were  inside  shutters  fastened  within :  the  prisoner  broke  a 
pane  in  the  upper  sash  and  introduced  his  hand  within  the  window 


(a)  1  Hale  555,  where  it  is  said  that 
this  seems  to  be  no  entry,  to  make  a 
burglary  :  but  a  qu<ere  is  added.  And 
see  1  Anders.  115. 

ib)  1  Hawk.  P.  C.  c.  S8. 8.  11. ;  and 
it  appears  to  have  been  ruled  by  Lord 
Ellenborough,  C.  J.  that  a  person  dis- 
charging a  j^nn  from  the  outside  of  a 
field,  into  it,  so  as  that  the  shot  must 
l^ve  struck  the  soil,  was  guilty  of 
breaking  and  enteripg  the  field.  See 
Pickering  v,  Rudd,  4Campb.  SSO. 
1  Stvk.  K.  58. 

(e)  1  East  P.  C.  c.  15.  s.  7.  p.  490. 

(lO  I  H^e  555,  ante  8.  note  {g) 


(e)  Rex  V.  Hughes  and  others, 
O.  B.  1785.  1  Leach  406.  1  Hawk. 
P.  C.  c.  S8.  s.  IS.  S  East.  P.  C.  c.  15. 
8.  7.  p.  491. 

(/)  Roberts*s  aUat  Chambers's  case, 
O.  B.  1702.  1  East  P,  C.  c.  15.  s.  3. 
p.  487.  It  was  so  ruled  by  Ward, 
Ch.  B.  Powis  and  Tracy,  Js.,  and  the 
Recorder;  and  they  thourht  this  the 
extremity  of  the  law :  and,  on  a  sub- 
sequent conference  with  the  other 
Judges,  Holt,  C.  J.  and  Powell,  J* 
doubting,  and  inclining  to  another 
opinion,  no  judgment  was  given. 
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to  undo  the  latch^  but  whilst  he  was  cutting  a  hole  in  the  shutter 
with  a  centre-bit^  and  before  he  had  undone  the  latch  of  the 
window^  he  was  seized.  The  point  saved  for  the  consideration  of 
the  judges  was,  whether  the  introduction  of  the  hand  between  the 
window  and  the  shutter  to  undo  the  window  latch^  was  a  sufficient 
entry,  and  the  judges  present  held  that  it  was.  (g)  And  in  a 
more  recent  case  where  in  breaking  a  window  in  order  to  steal 
something  in  the  house,  the  prisoner's  finger  went  within  the 
house,  the  judges  held  that  there  was  a  sufficient  entry  to  con- 
stitute burglary.  The  prisoner  was  instantly  apprehended  before 
he  could  put  in  his  hand  to  steal  any  thing.  (A) 

The  entry  need  not  be  made  on  the  same  night  as  the  breaking, 
though  both  must  be  done  in  the  night  time :  (t)  but  this  point 
will  be  more  properly  mentioned  in  treating  of  the  time  at  which 
the  offence  may  be  committed. 

The  doctrine  which  has  been  laid  down,  respecting  principals 
in  the  second  degree,  and  aiders  and  abettors,  in  a  former  part  of 
this  work,  will  apply  to  the  case  of  burglary ;  and  make  the  break- 
iqg  and  entering  by  one  the  act  of  all  the  party  engaged  in  the 
transaction,  and  legally  present  while  the  fact  is  committed,  {/c) 
So  that  if  A.,  B.,  and  C.,  go  upon  a  common  purpose  and  design 
to  commit  a  burglary  in  the  house  of  D.,  and  A.  only  actually 
break  and  enter  the  house,  B.  stand  near  the  door  but  do  not 
enter,  and  C.  stand  at  the  lane's  end,  orchard  gate,  &c.  to  watch, 
this  will  be  burglary  in  them  all }  and  they  are  all  in  law  prin- 
cipals. (/) 

Neither  will  the  offence  be  the  less  the  act  of  the  party  from 
his  having  effected  tlic  entry  and  the  stealing  by  means  of  an  in- 
fant under  the  age  of  discretion.  Thus,  if  A.,  a  man  of  fiiU  age, 
take  a  child  of  seven  or  eight  years  old,  well  instructed  by  him  in 
the  villanous  art,  as  some  such  there  are ;  and  the  child  goes  in  at 
the  window,  takes  goods  out,  and  delivers  them  to  A.,  who  carries 
them  away,  this  is  burglary  in  A.,  though  the  child  who  made  the 
entry,  be  not  guilty,  by  reason  of  his  infancy,  (m) 

II.  The  breaking  and  entering,  which  have  been  thus  described, 
must  take  place  in  a  mansion,  or  dwelling-house ;  which  latter 
term  is  now  generally  adopted  in  indictments  for  burglary.  And 
in  treating  of  such  mansion,  or  dwelling-house,  it  will  be  proper 
to  enquire,  first,  as  to  what  shall  be  so  considered ;  secondly,  how 
far  it  must  be  inhabited ;  and,  thirdly,  as  to  the  person  to  be 
deemed  the  owner  of  it;  for  the  ownership  must  be  correctly 
stated  in  the  indictment.  * 

Every  house  for  the  dwelling  and  habitation  of  man  is  taken  to 
be  a  mansion-house  in  which  burglary  may  be  committed,  (n) 
And  a  portion  only  of  a  building  may  come  under  this  description. 
Thus  where,  upon  an  indictment  for  burglary^  it  appeared  that  the 


(g)  Rex  V.  Bailey,  Hil.  T.  1818, 
MS.  Barley,  J.,  and  Russ.  &  Ry.  341. 
Two  ofmeJudgeB,Lord  Ellenborough, 
C.  J.,  and  Garrow,  B.,  had  some  liUle 
doubt  The  j  udges  alMeot  were  Gibbs, 
C.  J.,  Bayley,  J.,  and  Dallas,  J. 

(h)  Rex  V,  John  Davis,  Uil.  T.  18SS, 


Russ.  &  Ry.  499. 
(t)  1  Hale  55 1.    4  Black.  Com.  886. 
(k)  Ante  Vol.  I.  88.  et  sequ, 
(l)  1  Hale  555. 
(m)  1  Hale  555,  556. 
(ft)  3  lust.  64. 
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prosecutor  rented  only  certain  rooms  of  a  house,  namely,  a  shop 
and  parlour,  in'  which  the  burglary  was  committed,  but  that  the 
owner  did  not  inhabit  any  part  of  the  house,  and  only  occupied 
the  cellar,  it  was  holden  that  the  shop  and  parlour  were  to  be 
considered  as  the  mansion-house  of  the  prosecutor,  (o)  And  sets 
of  chambers,  in  a  college,  or  an  inn  of  court,  are  to  all  purposes 
considered  as  distinct  dwelling-houses;  being  often  held  under 
distinct  titles,  and,  in  their  nature  and  manner  of  occupation,  as 
unconnected  with  each  other,  as  if  they  were  under  separate 
roofs,  {p)  A  loft,  situated  over  a  coach-house  and  stables,  in  a 
public  mews,  and  converted  into  lodging  rooms,  has  also  been 
holden  to  be  a  dwelling-house.  It  appeared  that  the  prosecutor, 
who  was  coachman  to  a  lady,  rented  the  rooms  at  a  yearly  rent ; 
but  that  he  had  never  psdd  any  rent ;  and  that  the  rooms  were  not 
rated  in  the  parish  books  as  dwelling-houses,  but  as  appurte- 
nances to  the  coach-house  and  stables :  that  the  way  to  the  coach- 
house and  stables  was  down  a  passage,  out  of  the  public  mews, 
to  a  staircase  which  led  to  these  rooms,  and  the  entrance  to  which 
staircase  was  through  a  door,  which  was  never  fastened,  but  that 
there  was  a  door  at  the  top  of  the  staircase  to  the  rooms  which 
was  locked  at  niffht,  and  was  broken  by  the  prisoner.  It  was  con- 
tended, on  behalf  of  the  prisoner,  that  these  rooms,  which  pro- 
bably were  originally  intended  as  mere  hay-lofts,  did  not,  in  con- 
templation of  law,  form  such  mansions,  or  dwelling-houses,  as  to 
become  the  subject  of  burglary :  but  the  objection  was  over- 
ruled by  the  court,  who  thought  that  the  circumstance  of  these 
rooms  being  situated  over  the  coach-house  and  stables  would  not 
alter  the  nature  of  the  case ;  and  that  they  were  to  all  intents  and 
purposes  the  habitation  and  domicile  of  the  prosecutor  and  his 
family,  {q)  Burglary,  however,  cannot  be  committed  by  breaking 
into  any  inclosed  ground,  or  any  booth,  or  tent,  erected  in  a 
market,  or  fair,  though  the  owner  may  lodge  therein ;  for  the  law 
regards  thus  highly,  nothing  but  permanent  edifices ;  and  the 
lodging  of  the  owner  in  so  frail  a  tenement  no  more  makes  it  bur- 
glary to  break  it  open  than  it  would  be  to  uncover  a  tilted  waggon, 
in  the  same  circumstances,  (r) 

The  mansion  or  dwelling-house,  in  which  burglary  might  be  Notbuildlogs 
committed,  was  held  formerly  to  include  the  outhouses,  such  as  wit**.^'  t*>c 
warehouses,  barns,  stables,  cowhouses,   or  dairy-houses,  though  [.^g  there  be^' 
not  under  the  same  roof,  or  joining  contiguous  to  the  dwelling-  a  communica- 


tion. 


{o)  Bogcrs*s  case,  1  Leacb  89,  428* 
S  East  P.  C.  c.  15.  8.  19.  The  points 
respecting  different  mansions  in  the 
same  bouse  will  be  considered  pre- 
senti  J,  in  treating  of  the  ownership  of 
the  mansion-house. 

{p)  1  Hale  628,  656.  1  Hawk.  P.  C 
c.  38.  s.  1 8.  ETans  and  Fynche  (case 
of).  Cro.  Car.  473.  4  Black.  Com. 
25«.  s  East  P.  C.  c.  15.  s«  17.  p. 
505. 

(9)  Turner's  case,  O.  B.  1784,  ear. 
Gould  and  Bailer,  Js. ;  and  Perryn,  B. 
1  Leach  305.     2  East.  P.  C.  c.  1 5,  s.  9. 


p.  492.  Mr.  J.  Buller  did  not  give 
any  opinion ;  but  said  he  would  save 
the  case  for  the  opinion  of  the  judges, 
who  afterwards  considered  of  tne  case, 
and  were  of  opinion  that  this  was  a 
dwelling-house;  and  the  prisoner,  who 
had  been  acquitted  of  breaking  and 
entering  in  the  night  time,  hadjudg- 
ment  &r  stealing  to  the  value  of 
forty  shillings  out  of  the  dwelling- 
house 

(r)  \  Hale  557.     1  Hawk.  P.  C.  c. 
38.  s.  35.    4  Black.  Com.  226. 
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hougei  provided  they  y^ere  parcel  thereof,  (s)  And  any  outhouse, 
within  the  curtilage,  or  same  common  fence,  as  the  mansion  it- 
self, was  considered  to  be  parcel  of  the  mansion,  upon  the  ground 
that  the  capital  house  protected  and  privileged  all  its  branches  and 
appurtenants,  if  within  the  curtilage^  or  homestalL  (t)  But  the 
late  statute  7  &  8  Geo.  4.  c.  29.  s.  13«  has  made  an  important  al- 
teration in  this  respect.  It  enacts  ^*  that  no  building,  although 
'^  within  the  same  curtilage  with  the  dwelling-house,  and  occupied 
^^  therewith,  shall  be  deemed  to  be  part  of  such  dwelling-house  for 
^^  the  purpose  of  burglary,  unless  tnere  shall  be  a  communication 
'^  between  such  building  and  dwelling-house,  either  immediate,  or 
«  by  means  of  a  covered  and  enclosed  passage  leading  from  the 
^'  one  to  the  other."  But  the  breaking  and  entering  any  building 
within  the  curtilage  of  a  dwelling-house,  and  stealing  therein,  is 
subjected  to  a  higher  punishment  than  simple  felony  by  another 
section  of  the  same  statute  which  Will  be  more  particularly  men- 
tioned in  a  subsequent  chapter,  (u) 

In  some  cases,  a  part  of  a  mansion-house  may  be  so  severed 
from  the  risst,  by  being  let  to  a  tenant,  as  to  be  no  longer  a  place 
in  which  burglary  can  be  committed.  Thus,  though  a  shop  may 
be,  and  usually  is,  a  parcel  of  the  dwelling-house  to  which  it  is 
attached ;  yet  if  the  owner  of  the  dwelling*house  let  the  shop  to  a 
tenant  who  occupies  it  by  means  of  a  different  entrance  from  that 
belonging  to  the  dwelling-house,  and  carries  on  his  business  in  it, 
but  never  sleeps  there,  it  is  not  a  place  in  which  burglary  can  be 
committed,  if  there  be  no  internal  communication  with  the  other 
part  of  the  house)  for  it  is  not  parcel  of  the  dwelling-house  of  the 
owner,  who  occupies  the  other  part,  being  so  severed  by  lease ; 
not*  is  it  the  dwelling-house  of  the  lessee,  when  neither  he  nor  any 
of  his  family  ever  sleep  there,  (x)  But  if  there  be  an  internal 
communication,  burglary  it  seems  may  be  committed.  Thus, 
where  a  man  let  part  of  his  house,  including  a  shop^  to  his  son, 
and  there  was  a  distinct  entrance  into  the  part  so  let,  but  a  passage 
from  the  son's  part  led  to  the  father's  cellars,  and  they  were  open 
to  the  father's  part  of  the  house,  and  the  son  never  slept  in  the 
part  so  let  to  him,  it  was  held  upon  a  case  reserved  after  a  con-* 
viction  for  burglary  in  the  shop,  laid  to  be  the  dwelling-house  of 
the  father,  that  the  conviction  was  right,  upon  the  ground  that  the 

f)art  of  the  house  let  to  the  son  continued  to  be  part  of  the  dwel- 
ing-house  of  the  father,  by  reason  of  the  internal  communica- 
tion, (t/)  If  the  lessee,  or  his  servant,  should  usually,  or  often 
lodge  at  night  in  a  shop  or  other  premises  severed  from  the  house, 
it  would  then  be  the  mansion  or  dwelling-house  of  such  lessee,  in 
which  burglary  might  be  committed,  (z) 
A  case  was  put  upon  the  old  law  of  burglary,  whether  if  the 


(«)  3  Inst.  64.  1  Hale  658.  Stim. 
68.  1  Hawk.  P.  C.  c.  38.  s.  21.  4 
Black.  Com.  S95. 

(I)  1  Hale  558,  9.  1  Hawk.  P.  C. 
c.  38'  s.  25.  4  Black.  Com.  226.  2 
East  P.  C.  c.  15. 8.  10.  p.  493. 

(«)  Post,  ChUp.  5. 

(x)  1  Hale  657,  658.    Kel.  83,  84. 


4  Black  Com.  226, 226.  %  Bast  P.  C. 
c.  15.  s.  20.  p.  507. 

(jf)  Rex  V.  Seftob,  Mich.  T.  1811. 
MS.  Baj^ley  J.,  and  Russ.  &  Ry.  202. 
where  it  is  said  that  the  judges  thought 
tiiis  a  case  of  much  nicety. 

(s)  1  Hale  658. 
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owner  and  occupier  of  a  dwelling-house  should  let  a  part  of  it^ 
namely,  a  chamber  and  a  cellar^  to  a  tenant,  the  only  passage  to 
the  cellar  being  out  of  the  street,  and  the  cellar  should  be  broken 
open  in  the  night,  it  would  be  burglary  :  and  it  was  supposed  that 
it  would  not,  on  the  ground  that  the  cellar  must  be  considered  as 
severed  by  the  lease,  and  had  no  communication  with  the  rest  of 
the  house,  (d)  Upon  this,  however,  it  was  observed,  that  the 
cellar  would  be  no  more  severed  from  the  house  by  the  lease  than 
the  chamber,  in  which  a  burglary  might  be  committed,  and  laid  to 
be  in  the  mansion  of  the  owner  and  occupier  of  the  dwelling- 
house,  there  being  but  one  common  entrance  to  him  and  the 
lodger.  But  it  was  admitted,  that  if  the  cellar  alone  were  let, 
clearly  no  burglary  could  be  committed  in  it.  (h)  And  it  should 
seem  that  no  burglary  could  now  be  committed  in  such  cellar, 
whether  it  were  let  alone  or  together  with  the  chamber,  as  the  late 
Act  requires  that  there  should  be  a  communication  between  any 
building  broken  into  and  the  dwelling-house,  in  order  to  consti- 
tute burglary. 

A  building  separated  from  the  dwelling-house  by  a  public  road,  part  of  pre- 
was  holden  not  to  be  parcel  of  the  dwelling-house;  though  the  mises  consi- 
road  was  very  narrow,  and  the  dwelling-house  and  building  were  S^^t^dw^itr^ 
held  by  the  same  tenure,  and  some  of  the  offices  necessary  to  the  house, 
dwelling-house  adjoined  to  such  building,  dnd  though  there  -Wan 
an  awning  which  eictended  to  it  from  the  dwelling-house ;  but 
they  were  not  connected  by  any  common  fence  or  roof.  But  it 
was  also  holden  that  if  such  building  were  made  a  sleeping  place 
for  any  of  the  servants  of  the  dwelling-house,  it  might  be  deemed 
a  distinct  dwelling-house.  J.  B.  lived  in  Epsom,  and  his  kitchen, 
larder,  brewhouse,  and  wash-house,  were  across  a  public  passage 
nine  feet  wide ;  he  had  an  awning  over  this  passage  to  protect 
what  was  brought  across ;  one  of  bis  servants,  a  boy,  slept  over 
the  brewhouse,  and  that  was  the  sleeping  place  allotted  him  by 
J.  B.  The  boy's  room  was  broken  into,  and  Park  J.  doubting 
whether  that  could  be  deemed  parcel  of  J.  B.'s  dwelUng-house 
saved  the  point.  Upon  consultation,  the  great  majority  of  the 
judges  thought  that  it  was  not  parcel  of  the  dwelling-house  in 
which  J.  B.  dwelt,  because  it  did  not  adjoin  to  it,  was  not  under 
the  same  common  roof,  and  had  no  common  fence.  Graham  B. 
thought  it  was  parcel  of  that  house ;  but  all  the  judges  except 
Park  J.  (Richardson  J.  being  absent)  thought  that  it  was  a  distinct 
dwelling-house  of  J.  B.'s,  and  that  as  the  indictment  described  it 
as  his  dwelling-house,  the  conviction  was  right,  (c) 

It  should  seem  that  if  an  out-house  have  a  communication  with  It  seems  that 
a  dwelling-house  such  as  is  described  by  the  J.  &  8.  Geo.  4.  c.  29.  Jl^yfnJ^t^'gJ**' 
s.  13.  it  will  not  be  prevented  from  being  parcel  of  the  dwelling-  prevented 
house  by  being  holden  under  a  distinct  title.    It  was  said  indeed,  from  being 
that  if  a  man  should  take  a  lease  of  a  dwelling-house  from  A.  and  J^^lilnff^'^* 
of  a  bam  from  B.,  such  barn  would  be  no  parcel  of  the  dwelling-  house  by 
house,  and  not  therefore  a  place  in  which  burglary  could  be  com-  l>e>ng  holden 

under  a  dis- 
tinct title. 
(m)  Ke1.83,  84.  Wiggs,  I  Leach  S57.    S  East.  508. 

(b)  2  East  P.  C.  c.  15.  s.  20.  p.  507.         (e)    Rex  t;.  Westwood,    Mich.  T. 
Aodsee  Rex  v,  GibsoD,  Mutton,  and      1828.    Russ.  &  Ry.  495. 
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Tbook  IV. 


Of  the  inhabi- 
tancy. 

Cases  where 
the  owner  has 
not  began  to 
inhabit. 


Case  of  Lyons 
and  Miller. 


Ballard's 


mitted ;  (d)  a  position  which  would  seem  to  lead  to  the  inference, 
that  no  outhouse,  holdcn  under  a  distinct  title  from  the  dwelling- 
house,  could  be  the  subject  of  burglary.  But  upon  this,  it  was 
observed,  that  the  circumstance  of  an  out-building  being  enjoyed 
by  the  occupier  under  a  different  title  from  his  dwelling-house, 
seemed  a  very  unsatisfactory  reason  of  itself  for  excluding  it  from 
the  same  protection,  if  it  were  within  the  curtilage,  or  under  the 
same  roof,  and  actually  enjoyed  as  parcel  of  the  dwelling-house  in 
point  of  fact,  and  under  such  circumstances  as  would,  apart  from 
the  difference  of  title,  constitute  it  parcel  of  the  mansion  in  point 
of  law.  (e) 

The  next  question  relating  to  the  mansion-house  is,  how  far 
it  must  be  inhabited  ? 

It  appears  to  be  well  settled,  that  unless  the  owner  has 
taken  possession  of  the  house  by  inhabiting  it  personally,  or  by 
some  one  of  his  family,  it  will  not  have  become  his  dwelling- 
house  in  the  proper  meaning  of  the  word,  as  applied  to  the  offence 
of  burglary.  There  are  several  cases  to  this  effect,  which  suffi- 
ciently overrule  any  different  opinions  which  may  have  been  for- 
merly entertained.  (/) 

A  Mr.  Smith  having  purchased  a  house  with  an  intention  to 
reside  in  it,  had  moved  into  it  some  of  his  furniture  and  effects,  to 
the  value  of  about  ten  pounds ;  the  house  was  put  under  the  care 
of  a  carpenter  for  the  purpose  of  being  repaired ;  and  Mr.  Smith 
had  not  himself  entered  into  the  occupation  of  any  part  of  it,  nor 
did  any  part  of  his  family,  nor  any  person  whatever,  sleep  therein. 
While  the  house  was  in  this  situation,  it  was  broken  open  in  the 
night-time;  and^  upon  a  case  reserved  for  the  consideration  of 
the  judges,  they  were  of  opinion  that  it  could  not  be  considered  as 
a  dwelling-house,  being  entirely  uninhabited ;  and  that  therefore 
there  could  be  no  burgfiiry.  {g) 

So  where  the  tenant  of  a  house,  when  the  former  tenant  liad 
quitted;  put  all  his  furniture  into  it,  and  frequently  went  thither 
in  the  day-time,  but  neither  himself,  nor  any  of  his  family  had 
ever  slept  there ;  it  was  ruled  that  burglary  could  not  be  com- 
mitted therein.  (A) 


(i)  1  Hale  559. 

{€)  2  East  P.  C.  c.  16.  s.  10.  p.  494. 

(/)  In  1  Hawk.  P.  C.  38.  s.  18.  it  is 
said  that  a  house  which  one  has  hired 
to  live  in  and  brought  part  of  his 
^oods  into,  but  has  not  yet  lodged  in, 
IS  one  in  which  burglary  may  be  com- 
mitted. The  point  is  mentioned  in 
Kel.  46.  but  not  as  having  been  de- 
cided, idea  quare  l^em  being  sub- 
joined. 

(g)  Rex  V.  Lyons  and  Miller,  1 
Leach  185.  The  case  is  rather  dif- 
ferently reported  in  2  East.  P.  C.  c. 
15.  s.  11.  p.  496.  where  it  is  stated 
that  no  ^oods  were  in  the  house  at 
the  time  it  was  broken  open,  and  that 
the  judges  were  therefore  also  of  opi- 
nion that  it  was  no  burglary,  because, 
as  the  indictment  charged  an  intent 


to  steal,  it  must  mean  to  steal  the 
goods  then  and  there  being,  and  that, 
nothing  being  in  the  house,  nothing 
could  be  stolen :  but  it  is  also  further 
stated,  that  it  seemed  to  be  the  sense 
of  the  judges,  and  Eyre,  B.  declared 
it  to  be  his  opinion,  that  although 
some  goods  might  have  been  put  into 
the  house,  yet  if  neither  the  party 
nor  any  of  his  family  had  inhaoited 
it,  it  would  not  be  a  mansion-house 
in  which  burglary  could  be  com* 
mitted. 

{h)  Hallard's  case,  cor.  Buller,  J., 
Exeter^  Spr.  Assiz.  1796.  2  East 
P.  C.  c.  15.  s.  12.  p.  498.  2  Leach 
701.  note  (a),  and  S.  P.  Thompson's 
case,  cor.  Grose,  J.  Atngftofr,  Spr.  Ass. 
1796, 2  East.  ibU.  2  Leach  771. 
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And  though  persons  sleep  in  a  house  thus  situated,  yet,  if^they 
are  not  of  the  family  of  the  owner,  it  will  still  not  be  a  dwelling- 
house  in  which  burglary  can  be  committed. 

Thus,  where  the  prisoner  was  indicted  for  a  burglary  in  the  Fuller's  case, 
dwelling-house  of  a  Mr.  Holland,  and  it  appeared  in  evidence 
that  the  house  was  newly  built  and  finished  in  every  respect 
except  the  painting,  glazing,  and  the  flooring  of  one  garret ; 
that  a  workman,  who  was  constantly  employed  by  Mr.  Holland, 
slept  in  it  for  the  purpose  of  protecting  it,  but  that  no  part 
of  Mr.  Holland's  domestic  family  had  taken  possession  of  it; 
the  court  held  that  it  was  not  the  dwelling-house  of  Mr.  Hol- 
land, (e) 

So  in  a  case  where  it  appeared  that  the  prosecutor  had  lately  Harris's  case, 
taken  the  house  "which  was  broken  open ;  that  he  himself  had 
never  slept  there,  nor  any  of  his  family ;  but  that  on  the  night  in 
which  it  was  so  broken,  and  for  six  nights  before,  he  had  pro- 
cured two  hair-dressers^  who  were  not  in  any  situation  of  ser- 
vitude to  him,  to  sleep  there  for  the  purpose  of  taking  care 
of  his  goods  and  merchandize,  which  were  deposited  therein; 
the  court  was  of  opinion  that  the  house  could  not,  in  con- 
templation of  law,  be  considered  as  the  dwelling-house  of  the 
prosecutor.  (/) 

Where  the  owner  of  the  house  has  no  intention  of  going  to  re-  Where  the 
side  in  it  himself,  and  merely  puts  some  person  to  sleep  there  at  ?r[.™^«'l^^  * 

•   I.A.    A-n  1.  *  1  I     •         ^  I  !•  1     J  J    person  to 

nights  till  ne  can  get  a  tenant,  the  same  rule  is  established ;    and  sleep  in  the 
the  house,  under  such  circumstances,  cannot  be  considered  as  the  lioose  at 
dwellJDg-house  of  the  owner.  ct'^'tl'u^ 

i  nis  pomt  arose  upon  an  indictment  for  stealing  goods  to  the  nant. 
value  of  forty  shillings  in  the  dwelling-house,  {g)  Upon  the  Davies's  case. 
evidence  it  appeared  that  Mr.  Pearce  was  a  brewer  living  in 
Millbank- street,  and  owner  of  a  public-house  in  Palace-yard,  in 
which  the  offence  was  committed.  The  house  was,  at  the  time 
of  the  offence,  shut  up,  and  in  the  day  time  entirely  uninhabited  : 
but  a  servant  of  Mr.  rearce's  was  put  to  sleep  in  it  at  night,  for 
the  protection  of  the  goods,  until  some  other  publican  should  take 
possession  of  it.  There  were  in  the  house  a  number  of  beds, 
chairs,  and  other  articles  of  furniture,  which  Mr.  Pearce  had  pur- 
chased of  the  former  tenant,  with  a  view  to  accommodate  the 
person  to  whom  he  might  let  it,  but  with  no  intention  of  residing 
in  the  house  himself,  either  personally,  or  by  means  of  any  of  his 
servants.  The  prisoner  was  found  guilty  of  the  whole  charge 
stated  in  the  indictment :  but  the  point  being  saved  for  the 
opinion  of  the  Judges,  they  were  of  opinion  that  the  conviction, 
as  to  the  capital  part  of  it,  was  wrong ;  that  as  Mr.  Pearce 
never  intended  to  inhabit  the  house,  it  could  not,  in  contempla- 
tion of  law,  be  considered  as  his  dwelling-house ;  and  that  it 
would  have  been  no  burglary  if  the  house  had  been  broken  in  the 
night«  (A) 

(«)  Fuller's  case,  O.  B.  1782,  cor.     P.  C.  c.  15.  s.  12.  p.  498. 
the  Recorder,  2  East  P.  C.  c.  16.  s.         {g;)  Under   the    provisions    of    12 
12.  p.  498.     1  Leach  187.  Anne,  c.  7* 

C/)  Harris's  case,  6.  B.  1795,  cor.         {h)  Davies's,    alia$    Silk's    case,  2 
the  Recorder,  2  Leach;?01.    2  Bast.     Leach  876.   2  East.  P.  C.  c.  15.  s.  12. 

VOL.  II.  c 


18 


Of  Burglary. 


[book  it. 


Using  the 
house  for  bus!- 
nessy  &c«  but 
not  sleeping 
there. 


A  honse  will 
not  cesBe  to 
be  the  dwell- 
ing-house of 
its  owner,  on 
account  of  his 
occasional  or 
temporary  ab- 
sence. 


Case  of  Mur- 
ray and  Har- 


ris. 


But  there 
must  be  em- 
mus  revtrtendi 
in  the  owner. 

Nutbrown*s 
case. 


Where  the  owner  of  the  house  has  never,  by  himself  or  by 
any  of  his  family  slept  in  it,  though  he  has  used  it  for  his 
meals,  and  all  the  purposes  of  his  business,  it  is  not  his  dwell- 
ing-house, so  as  to  make  the  breaking  thereof  burglary.  One 
Clayson  took  a  house  in  a  street,  and  in  it  carried  on  his  busi- 
ness of  a  shop-keeper,  and  dined,  entertedned  his  friends,  and 
passed  his  days  there,  and  had  bedding  up  stairs ;  but  he  always 
slept  at  his  mother's  two  doors  off,  and  he  nad  no  servant  sleeping 
in  the  house*  An  indictment  for  burglary  described  this  as  his 
dwelling-house,  and  the  prisoner  was  convicted ;  but  the  Judges 
held  that  it  could  not  be  deemed  his  dwelling-house,  and  that  the 
conviction  was  wrong,  (t) 

When  the  owner  of  the  honse  has  once  entered  upon  the 
possession  and  occupation  of  it,  by  himself,  or  by  some  of  his 
family,  it  will  not  cease  to  be  his  dwelKng-honse  on  account  of 
any  occasional  or  temporary  absence ;  even  though  no  person  be 
left  in  it.  {k)  Thus,  if  A.  have  a  dwelling-house,  and  upon  occa- 
sion he  and  all  his  family  be  absent  for  a  night  or  more,  burglary 
may  be  committed  in  their  absence ;  and,  so  if  A.  have  two  man- 
sion-houses, and  be  sometimes  with  his  famUy  at  one,  and  some- 
times at  the  other,  the  breach  of  one  of  them  in  the  night  time,  in 
the  absence  of  his  family,  will  be  burglary.  (/)  Also,  if  A.  have  a 
chamber  in  a  college,  or  inn  of  court,  where  he  usually  lodges  in 
term  time ;  and,  in  his  absence  in  the  vacation,  the  chamber  be 
broken  open,  the  same  rule  will  apply,  (m) 

The  following  case  was  decided  in  conformity  with  these  prin- 
ciples. The  owner  of  a  house  in  Westminster,  in  which  he 
dwelt,  took  a  journey  into  Cornwall,  with  intent  to  return ;  and 
sent  his  wife  and  family  out  of  town,  and  left  the  key  with  a 
friend  to  look  after  the  house;  and,  after  he  had  been  gone  a 
month,  no  person  being  in  the  house,  it  was  broken  open  in  the 
night,  and  robbed.  A  month  afterwards,  the  owner  returned  Mddi 
his  family,  and  again  inhabited  there.  This  breaking  was  holden 
to  be  burglary,  {n) 

But  in  cases  of  this  kind  there  must  be  an  intention  on  the  part 
of  the  owner  to  return  to  his  house,  animus  revertendi  ;  for  if  the 
owner  has  quitted  without  any  intention  of  returning,  the  breaking 
of  a  house  so  left  will  not  be  burglary,  (o) 

The  prisoners  were  indicted  for  a  burglary  in  the  dwelling- 
house  of  a  Mr.  Fakney,  and  stealing  divers  goods.  It  appeared 
by  Mr.  Fakney's  evidence,  that  he  made  use  of  the  house  m  ques- 
tion, which  was  situated  at  Hackney,  as  a  country-house,  in  the 
summer  time,  his  chief  residence  being  in  London  :   that,  about 


p.  499.  The  prisoner  was  in  coDse- 
quence  recommended  to  mercy,  on 
condition  of  transportation,  which 
raiffht  have  been  his  punisJiment  if  he 
had  been  found  giiilty  of  simple 
larceny  only. 

(i)  Rex  V.  Martin,  East  T.  1806. 
MS.  Bayley,  J.;  and  Russ.  &  Ry. 
108. 

(^*)  Fost.  77.    1  Hale  656.    S  Inst 


64.  1  Bac.  Ab.  Burglary^  (E.) 

(/)  1  Hale  556.   Sam.  8«. 

(m)  IdiM. 

(n)  Rex  v.  Murray  and  Harris,  O.  B. 
10  W.  3.  8  East  P.  C.  c.  15.  s.  1 1.  p. 
496,  cited  also  in  Fost  77.  from  MS. 
Dentoa  and  Chappie,  as  a  case  upon 
a  burglary  in  the  bouse  of  Mr. 
NicholTs.    * 

(0)  Fost  77. 4-BftBck.  Com.  895. 
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the  end  of  the  summer  before  the  dFence  was  committed^  he  re* 
moved  with  his  whole  family  to  London^  and  brought  away  a  con- 
siderable part  of  his  goods ;  and  that  in  the  November  following 
his  house  was  broken  open,  and  in  part  rifled  ;  upon  which  he  re- 
moved the  remainder  of  his  household  furniture^  except  a  clock, 
and  a  few  old  bedsteads,  and  some  lumber  of  very  little  value  ; 
leaving  no  bed  or  kitchen  furniture,  nor  any  thing  else  for  the  ac- 
commodation of  a  family.  Being  asked  whether,  at  the  time  he 
so  disfumished  his  house,  he  had  any  intention  of  returning  to  re* 
side  there,  he  declared  that  he  had  not  come  to  any  settled  resolu- 
tion, whether  to  return  or  not  5  but  was  rather  inclined  totally  to 
quit  the  house^  and  to  let  it  for  the  remainder  of  his  term.  The 
&cts  charged  were  sufficiently  proved  against  the  prisoners  ;  but 
the  court  were  of  opinion  that  the  prosecutor  having  left  his 
house,  and  disfumished  it  in  the  manner  before  mentioned,  with- 
out any  settled  resolution  of  returning,  but  rather  inclining  to  the 
contraiy,  the  house  could  not,  under  these  circumstances,  be 
deemed  his  dwelling-house  at  the  time  the  fact  was  committed ; 
and  accordingly  directed  the  jury  to  acquit  the  prisoners  of  the 
burglary :  which  they  did,  but  found  them  guilty  of  felony,  in 
stealing  the  clock,  &c.  {p) 

So,  if  a  man  leaves  his  house  without  any  intent  of  living  in  it  House  used  as 
again,  and  means  to  use  it  as  a  warehouse  only,  and  has  persons,  *  warehouse. 
not  of  his  family,  to  sleep  in  it  to  guard  the  property,  the  house 
cannot  be  described  as  his  dwelling-house.  One  Cox  lived  in  St. 
Martin's-lane,  but  removed  to  the  Haymarket,  and  kept  the  house 
in  St.  M artin*s-Iane  as  a  warehouse  only }  none  of  his  family  or 
servants  remained  there,  but  two  women  who  worked  for  him  in 
his  business  slept  there  to  guard  the  property ;  the  prisoner  stole 
to  the  amount  of  above  forty-shillings  in  the  house,  and  was  con- 
victed upon  an  indictment  against  him  describing  the  house  as  the 
dwelling-house  of  Cox ;  but  upon  a  case  reserved,  the  Judges 
held,  that  the  conviction  was  wrong,  {q)  But  though  a  man  leave  Houseinhabit- 
his  house,  and  never  mean  to  live  in  it  again,  yet  if  he  uses  part  ed  by  a  ser- 
of  it  as  a  shop,  and  lets  a  servant  and  his  family  live  and  sleep  in  ]^^-iy|^^  ^^ 
another  part  of  it  for  fear  the  place  should  be  robbed,  and  lets  the 
rest  to  lodgers^  the  habitation  by  the  servant  and  his  family  is  a 
habitation  by  the  owner,  and  the  shop  will  still  be  considered  part 
of  his  dwelung-bouse.  The  indictment  was  for  burglary  in  the 
dwelling-house  of  Bendall,  the  place  broken  into  was  a  shop. 
parcel  of  a  dwelling-house,  which  he  had  inhabited.  He  had  left 
the  dwelling-house,  and  never  meant  to  live  in  it  again,  but  re- 
tained the  shop,  and  let  the  other  rooms  to  lodgers  :  after  some 
time  he  had  put  a  servant  and  his  family  into  two  of  the  rooms, 
lest  the  place  should  be  robbed,  and  they  lived  there.  Upon  a 
case  reserved,  the  Judges  thought  putting  in  a  servant  and  family 
to  live,  very  different  from  putting  them  in  merely  to  sleep,  and 
that  this  was  still  to  be  deemed  Bendall's  house,  and  that  the  con- 
viction was  right,  (r) 

It  seems  that  the  mere  casual  use  of  a  tenement  as  a  lodring.  Inhabitancy, 

^  merely  casual, 

(y)  Natbrown's  (Jbha  and   Miles)    1810.  Russ.  &  Ry.  187. 
case,  Post.  76,  77.  (r)  Rex  v.  Giblbons,  East.  T.  1821. 

ii)  Rex   «u  Flannegan,   Mich.  T.    MS.  Baylcy,  J 
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or  for  some  qj  ^Jj^  using  it  only  ttpon  some  particular  occasions,  will  not  be 
purposc^iil  s^c^  ^^  inhabitancy  as  will  constitute  it  a  dwelling-house  in  which 
not  be  suffi-  burglary  can  be  committed,  (s)  Thus,  it  was  agreed  by  all  the 
cicnt,  judges,  that  the  fact  of  a  servant  having  slept  in  a  barn,  on  the 

night  in  which  it  was  broken  open,  and  for  several  nights  before, 
he  being  put  there  for  the  purpose  of  watching  thieves,  made  no 
sort  of  difference  in  the  question,  whather  the  offence  was  burglary 
or  not.  (/)     And  the  circumstance  of  a  porter  lying  in  a  ware- 
house, to  watch  goodsy  which  is  only  for  a  particular  purpose, 
does  not  make  it  a  dwelling-house,  (u)     The  question,  therefore, 
Tespecting  burglary  in  such  barn  or  warehouse  will  remain  just  as 
if  no  person  had  slept  in  them,  to  be  disposed  of  by  the  principles 
which  have  been  before  discussed,  as  to  their  being  or  not  being 
parcel  of  the  mansion  or  dwelling-house,  {x) 
Qu.  as  to  the  ^      ^  point  of  some  nicety  arises  in  the  case  of  an  executor  putting 
cutor  patting"  Servants  into  the  house  of  his  testator,  but  not  going  to  live  there 
servants  into    himself.    A  case  of  this  kind  occurred,  which  is  thus  stated.     A. 
histeslator^     died  in  his  house,  and  B.  his  executor  put  servants  into  it,  who 
but  not  going   lodged  in  it,  and  were  on  board  wages ;  but  B.  never  lodged  there 
to  Hto  there     himself :    and  upon  an  indictment  for  burglary,  the  question  was, 
himself.  whether  this  might  be  called  the  mansion-house  of  B.    The  court 

inclined  to  think  it  might,  becatfse  the  servants  lived  there,  (y)    It 
was  not  necessary  to  decide  the  point  in  that  case,  as  it  turned 
out  on  the  evidence  that  there  was  not  a  sufficient  breaking  of 
the  house;    and  perhaps  it  would  be  difficult  to  reconcile   the 
opinion  to  which  the  court  is  said  to  have  inclined  with  some 
of  the  decided  cases  and  principles  upon  this  subject  if  the  facts 
were  that  the  executor  did  not  contemplate  any  occupation  of  the 
house  by  himself,  and  that  he  merely  put  the  servants  there  for 
the  purpose  of  taking  care  of  the  house  and  furniture,  till  they 
should  be  properly  disposed  of  according  to  his  trust,  (s) 
Of  the  owner-      It  remains  further,  in  treating  of  the  mansion  or  dwelling- 
mans^on-  °       housc,  to  enquire  as  to  the  person  who  is  to  be  deemed  the  oumer 
hoose.  of  it,  in  order  to  be  able  to  state  correctly  in  the  indictment  the 

name  of  the  party  in  whose  dwelling-house  the  burglary  is  alleged 
to  have  been  committed. 

This  subject  is  rather  of  a  complicated  nature  :  but,  from  the 
cases  which  have  been  hitherto  decided,  it  seemts  that  the  material 
point  to  be  ascertained  will  be,  whether  the  ownership  remains 
with  the  proper  owner  of  the  dwelling-house,  and  is  exercised 
by  him,  either  by  his  own  occupation,  or  by  that  of  other  persons 
on  his  account,  or  whether  the  proper  owner  has  given  such  an 
interest  to  other  persons,  in  the  whole  or  in  parts  of  the  dwell- 
ing-house, as  to  constitute  an  ownership  in  such  other  persons. 
Ownership,  The  owner  of  a  dwelling-house  may  exercise  his  ownership  by 

cliVaSon  bTy  ^^*  ^^°  personal  occupation,  or  by  the  occupation  of  any  persons 

(«)  «  East.  P.  C.  c.  15.  s.  1 1.  p.  4&7.  (x)  Ante,  1 3,  et  se^u. 

(I)  Brown*s  case,  2  East.  P.  C.  c.  15.  (y)  Jones  and  Longman  (case  of) 

s.  11.  p.  497.  and  8.  14.  p.  502.  O.  B.   1689,    from    Chappie's   MS.  2 

(u)  Smith's  case,  M.  3  G.  I.  by  ten  MS.  Sum.  305,  cited  in  2  East.  P.  C. 

of  the  Judges  cited  from  Lord  King's  c.  15.  s.  12.  p.  409. 

MS.  96.  ana  Serjeant  Toster's  MS.  in  2  (z)  See  Davies's  case,  ante,  17. 
£ast  P.  C.  c.  15.  s.  11.  p.  497. 
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who  by  law  are  deemed  to  be  part  of  his  family.  This  doctrine  p€rK)n8  who 
has  been  carried  to  a  great  extent  in  the  case  of  a  wife.  For  ""^^  P*r*  f  *^ 
where  it  appeared  that  a  lady,  whose  house  was  robbed,  had  for  mTiy?  ' 
many  years  lived  separate  from  her  husband ;  and  that,  when  she  wife  liriny 
was  about  to  take  the  house,  a  lease  of  it  was  prepared  in  her  apa^  from  her 
husband's  name,  but  that  he  refused  to  execute,  and  said  he  ^»**'*^^- 
would  have  nothing  to  do  with  it,  in  consequence  of  which  she 
agreed  with  the  landlord  herself,  and  had  constantly  paid  the 
rent ;  it  was  holden  upon  an  indictment  for  breaking  open  the 
house  that  it  was  well  laid  as  the  dwelling-house  of  the  bus- 
band,  {a)  So  where  a  married  woman  lived  apart  from  her 
husband,  upon  an  income  arising  from  property  vested  in  trustees 
for  her  separate  use,  it  was  held,  that  a  house  which  she  had 
hired  to  live  in  might  be  described  as  her  husband's  dwelling- 
house,  though  she  paid  the  rent  out  of  her  separate  property,  and 
the  husband  had  never  been  in  it.  The  indictment  described  the 
dwelling-house  first  as  the  house  of  J.  S.,  and  secondly  as  the 
house  of  his  wife.  It  appeared  that  they  lived  apart,  and  that  the 
wife  subsisted  upon  property  which  had  been  hers  before  mar- 
riage, and  which  was  vested  in  trustees  for  her  separate  use ;  that 
the  house  was  no  part  of  the  settled  property,  but  was  hired  by 
the  wife  who  paid  the  rent  for  it,  and  the  husband  had  never  been 
in  it.  Upon  a  case  reserved,  the  Judges  were  clear  that  this  was 
to  be  deemed  in  law  the  dwelling-house  of  the  husband :  it  was  tlie 
dwelling-house  of  some  one :  it  was  not  that  of  the  trustees,  for  they 
had  nothing  to  do  with  it,  it  was  not  the  wife's,  because,  at  law,  she 
could  have  no  property ;  it  could  then  only  be  the  husband's,  (i) 
In  a  later  case  it  was  held,  that  the  house  of  a  husband  in  which 
he  allowed  his  wife  to  live  separate  from  him  might  be  described 
as  the  house  of  the  husband,  though  the  wife  lived  there  in 
adultery  with  another  man  who  paid  the  housekeeping  expences ; 
and  though  the  husband  suspected  a  criminal  intercourse  between 
his  wife  and  the  other  man,  when  he  allowed  her  to  live  separate. 
The^  indictment  was  for  burglary  in  the  dwelling-house  of 
Gillings,  who  did  not  live  there,  but  the  house  was  his  for  a 
long  term,  and  he  suffered  his  wife  to  live  there  separate  from  him. 
He  had  agreed  to  the  separation,  and  had  given  her  up  the  house, 
because  he  suspected,  a  criminal  intercourse  between  her  and  one 
Websdale,  and  had  allowed  her  also  to  take  a  bed,  and  what  furni- 
ture she  chose.  She  lived  there  with  Websdale,  who  paid  the 
housekeeping  expences,  but  neither  rent  or  taxes.  Upon  a  case 
reserved,  the  Judges  thought  that  this  was  properly  described  as 
the  house  of  Gillings,  and  that  the  conviction  was  right,  (c)  But 
if  a  case  should  arise  in  which  the  law  would  adjudge  the  separate 
property  of  the  mansion  to  be  in  the  wife,  she  having  also  the  ex- 
clusive possession,  it  should  seem  that  in  such  case  the  burglary 
would  properly  be  laid  to  be  committed  m  her  mansion-house, 
and  not  in  that  of  her  husband,  (d) 
The  owner  of  a  dwelling-house  may  also  occupy  it  by  means  of  ^f  "^'JJ'^q^. 

(a)  Fanre's  case,  Kcl.  43,  44,  45.  {c)  Rex  v.  Wilford  and  Nibbs,  Trio. 

(*)  Rex  V.  French,  Mich.  T.  182«.     T.  1823.  Russ.  &  Ry,  517. 
Russ.  &  Ry.  491 .  (rf)  2  East  P.  C.  c.  15.  s.  16.  p.  604. 
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cupation  is  by  servants.  Thus^  in  a  case  which  has  been  already  mentioned, 
servante  onhe  ^^^^  *^®  servant  of  a  farmer,  and  his  family,  lived  in  a  cottage 
owner.  adjoining  his  master's  house,  which  he  took  to  by  agreement  with 

his  master,  when  he  went  into  the  service,  but  for  which  he  paid 
no  rent ;   only  an  abatement  was  made  in  his  wages,  on  account 
of  his  family  being  to  reside  in  the  cottage ;   all  the  Judges  (with 
the  exception  of  JBuller,  J.,  who  doubted)  held  that  this  was  no 
more  than  a  licence  to  the  servant  to  lodge  in  the  cottage,  and 
not  a  letting  of  it  to  him }   and  that  the  cottage,  therefore,  conti- 
nued part  of  the  mansion-house  of  the  farmer,  (e) 
Case  of  Stock-       A  modem  case  appears  to  have  proceeded  upon  the  same  prin- 
w^g°*^ Where  *^^P^^-    The  prisoners  were  indicted  for  a  burglary  in  the  dwelling- 
the  servant  of  house  of  Messrs.  Moore,  Harrison,  and  Hamilton ;   and  being 
three  partners  convicted,  received  sentence  of  death  :  but  execution  was  respited, 

wceiTiy^wa^'^s,  ^"  ^^^?^  ^^^*  ^^^  Opinion  of  the  judges  might  be  taken  upon  the 
and  some  '  following  facts.  Messrs.  Moore,  Harrison,  and  Hamilton,  the 
'^°™V?*8ign-  prosecutors,  were  partners  in  their  business  of  bankers,  and  also 
a  lodging  over  ^^  a  brewery  concern;  and  were  the  owners  of  the  house  in  ques- 
the  bank  and  tion.  The  lowcr  rooms  of  the  house  were  three  in  number,  having 
brewery  office  only  one  entrance  from  without,  by  a  door  opening  to  the  street ; 
ners,  wfTh  "  which  was  the  dooT  broken  open  to  commit  the  felony.  It  opened 
which  his  into  One  of  the  three  rooms  in  which  the  clerk's  business  relating 
mumcated  b"  ^  *®  brewery  was  transacted :  that  room  communicated  by  a 
iTtraMoor  ^  door-way  with  an  inner  room  where  the  banking  business  was 
and  a  ladder,  done,  and  where  the  cash,  notes,  .&c.  were  deposited :  and  the 
that^bu**^^'*  inner  room  communicated  in  the  same  manner  with  a  further 
committed  in  room,  which  was  the  private  room  of  the  partners.  And  the 
the  banking  business  of  Messrs.  Moore  and  Co.  was  transacted  only  in  these 
iTS^as^i^  tic"  ^^^^^  rooms  of  the  house,  in  which  no  person  slept.  When  the 
dwelling-  entrance  door  which  opened  to  the  street  was  locked  up  at  night, 
house  of  the  upon  leaving  the  oflBces,  the  clerk  who  had  the  custody  of  the 
three  partners,  j^^y  jgft  j^  ^^  ^j^^  ^^^  ^f  ^^^  j^y^^  Stevenson,  who  inhabited  the 

upper  rooms  of  the  house,  from  whom  it  was  received  again,  when 
the  offices  were  to  be  opened  in  the  morning.     This  John  Steven- 
son was  a  servant  to  Messrs.  Moore  and  Co.  in  their  brewery 
business,  as  their  cooper,  at  weekly  wages,  with  firing  and  lodging 
for  himself  and  his  family  :  but  the  contract  as  to  the  lodging  was 
not,  in  general  terms,  that  he  should  be  provided  with  lodging, 
but  that  he  should  have  the  particular  rooms  which  he  inhabited 
for  the  lodging  of  himself  and  his  family.    There  was  a  separate 
entrance  to  these  rooms  from  without ;  they  were  not  in  any  way 
used  fot'  the  business  which  was  carried  on  in  the  lower  rooms, 
some  papers  only  of  no  consequence  being  kept  in  them  by  Messrs. 
Moore  and  Co.  3   and  the  only  communication  between  the  upper 
rooms  and  the  lower  ones  was  by  a  trap-door  in  the  floor  of  one 
of  the  upper  rooms  and  a  ladder.    Since  the  robbery,  this  trap- 
door and  ladder  had  been  constantly  used,  in  order  to  go  down  to 
the  lower  rooms  and  bolt  the  street  door  of  the  offices  in  the  in- 
side, for  better  security ;  but  none  of  the  witnesses  knew  of  their 
having  ever  been  used  for  any  purpose  previous  to  the  robbery, 
although  they  might  have  been  so  used  at  any  time,  as  the  trap- 

(e)  Brown's  case,  ^ewautle  Sura,    c  15.  s.  14.  p.  501,  502.  And  $ee  Bertie 
Ass.  1787,  cor,  Wilson,  J.,  2  Bast.  P.  C.    v,  Beaumont,  16  East.  S3. 
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door  was  neTer  kept  locked  or  CEUstened^  apd  the  key  of  it  was  left 
in  Stevenson's  custody,  Th^re  were  six  windows  in  the  upper 
rooms  which  were  assessed  in  the  name  of  Stevenson ;  but  the 
duty  yns  paid  by  Messrs.  Moore  and  Co.  The  lower  rooms  had 
nine  windows,  but  were  not  charged  with  any  window  tax,  the 
assessors  not  conadering  them  as  inhabited.  Upon  these  facts, 
two  questions  were  submitted:  first,  whether  this  inhabitancy 
cooki  be  considered  as  the  inhabitancy  of  Messrs.  Moore  and  Co. 
by  their  servant  Stevenson,  or  whether  Stevenson,  by  the  con-* 
tract,  became  tenant,  and  the  upper  part  of  the  house  was  his 
dwelling-house,  and  not  that  of  Messrs.  Moore  and  Co. ;  and, 
secondly,  if  these  premises  were  the.  dwelling-house  of  Messrs. 
Moore  and  Co.,  the  further  question  arose,  whether  there  was 
such  a  severance  of  the  lower  part  as  to  prevent  its  being  in- 
cluded as  part  of  their  dwelling-house. 

After  hearing  the  argument  on  behalf  of  the  prisoners,  Lord 
£Uenborough,  C.  J.  said,  ^' Could  Stevenson  have  maintained 
trespass  against  his  employers  for  entering  these  rooms  ?  or  if  a 
man  assigns  to  his  coachman  the  rooms  over  his  stable,  does  he 
thereby  make  him  a  tenant  ?  Whether  the  assessors  formed  a 
^'  right  or  a  wjrong  judgment,  can  make  no  difference :  nor  is  it 
n^aterial  to  which  trade  Stevenson  was  a  servant^  for  the  pro- 
perty in  both  partnerships  belonged  to  the  same  persons.  As 
^^  to  the  severance,  the  key  of  the  trap  door  was  left  with  Steven- 
^'  son,  and  the  doqr  was  never  fastened  5  and  it  can  make  no  dif- 
^^  ference,  whether  the  communication  between  the  rooms  was 
^'  through  a  trap  door,  or  by  a  common  staircase.''  And  Mans- 
field, C.  J.  also  said,  ^^  Many  persons  have  houses  given  then^  to 
'^  Uve  in,,  as  porters  at  parkgates  :  if  a  master  turns  away  his  ser- 
*'  vant,  does  it  follow  that  he  cannot  evict  him  till  the  end  of  the 
year  ?  Could  not  the  prosecutors  have  turned  out  this  man  when 
they  would  ?"(/) 

The  same  rule,  of  the  occupation  of  the  servant  being  that  of  Ownenbip  of 
the  master,  will  hold  with  respect  to  all  persons  standing  in  the  JS^^^^n^J*" 
relation  of  servants,  and  not  having  the  exclusive  possession,  nor  biemea's 
paying  rent.    Therefore,  apartments  in  the  king's  palaces,  or  in  bouses,  or  ia 
the  houses  of  noblemen,  for  their  stewards  and  chief  servants,  must  ^  pabii^a>m- 
be  laid  as  the  mansion-house  of  the  king  or  nobleman,  {g)     Ac-  pany. 
cordingly,  where  three  persons  were  charged  with  having  broken 
into  the  lodgings  of  Sir  H.  HungcUe^  at  Whitehall^  it  was  agreed 
that  the  indictment  should  be  for  bueaking  the  King^s  mansion^ 
called  fFhitehalL  {h)     So,  where  a  man  was  indicted  for  breaking 
into  a  chamber  in  Somersei-housey  and  the  indictment  charged  it 


u 
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if)  Rex  V.  St0cktoQ  and  Edwards* 
8  Taunt.  339.  2  Leach  1015.  The 
case  was  reserved  by  Chambre,  J.,  at 
Carlisle,  and  was  considered  in  Mich. 
T.1810.  Eight  of  the  judges  thought 
that  Stevenson  was  not  tenant,  but  in- 
habited only  in  the  course  of  his  ser- 
vice. Thomson,  B.,  G  raham,  B. ,  Law- 
rence, J.,  and  Chaoibre,  J.,  contra^ 
S.  C.  under  the  name  of  Rex  v.  John 


Stock  and  another  in  Russ.  &  RV'  1 85. 
The  judges  did  not  afterwards  pro- 
nounce any  further  opinion  (  but  the 
prisoners  were  executed  according  to 
their  sentence. 

ig)  \  Hale  556,  557.  8  East.  P.  C. 
c.  15.  s.  14.  p.  500. 

ih)  Rex  V.  Williams  and  others,  1 
Rale  529. 
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to  be  the  mansion-house  of  the  person  who  lodged  in  it,  it  was 
agreed  that  the  whole  house  belonged  to  the  qqeen-mother,  and 
therefore  that  the  indictment  was  bad.  (t)  And  where  a  house  at 
Chelsea  was  broken  into,  which  was  used  for  an  oflSce  under  go- 
vernment, called  the  Invalid  OflSce,  and  the  rent  and  taxes  of  which 
were  paid  by  government ;  it  was  holden  that  the  indictment  was 
defective  in  laying  it  to  be  the  house  of  a  pei^son  who  occupied  the 
the  whole  of  the  upper  part  of  it.  (k)  An  indictment  also  for  a 
burglary  in  the  dwelling-house  of  the  Mast  India  Ckmipany  was 
holden  to  be  good,  the  house  being  inhabited  by  the  servants  of 
that  company.  {I)  And  where  an  indictment  charged  a  burglary 
in  breaking  into  the  mansion-house  of  the  master,  fellows,  and 
scholars  of  Bennet  College,  in  Cambridge  j  the  fact  being  that  the 
prisoner  broke  into  the  buttery  of  the  college ;  all  the  judges,  upon 
reference  to  them,  held  that  it  was  burglary,  {m) 

The  following  case  also  appears  to  have  proceeded  upon  the 
same  principle,  that  burglary  in  the  apartments  of  oflQcers  of  a 
public  company  must  be  laid  as  committed  in  the  mansion-house 
of  the  company.  The  prisoner  was  indicted  for  bceakingthe  mansion- 
house  of  Samuel  Story,  in  the  night-time.  It  appeared  on  the  evidence 
that  the  house  belonged  to  the  African  Company  ;  that  Story  was 
an  oflftcer  of  the  company  ;  that  he  and  many  other  persons,  as 
officers  of  the  company,  had  separate  apartments  in  the  house,  in 
which  they  inhabited  and  lodged ;  and  that  the  apartment  of  Story 
was  that  which  was  broken  open.  It  was  holden  that  the  apart- 
ment of  Story  could  not  be  called  his  mansion-house,  because  he 
and  the  others  inhabited  the  house  merely  as  oflScers  and  servants 
of  the  company,  (n) 

But  the  rule  does  not  apply  where  a  servant  lives  in  a  house  of 
his  master's  at  a  yearly  rent ;  and  such  house  cannot  be  described 
as  the  master's  house,  though  it  be  upon  the  premises  where  the 
master's  business  is  carried  on,  and  though  the  servant  have  it  be- 
cause of  his  services.  Greaves  and  Co.  had  a  house  and  buildings 
where  they  carried  on  their  trade ;  Mettran,  one  of  their  servants, 
lived  with  his  family  in  the  house,  and  paid  11/.  per  ann.  for  rent 
and  coals,  such  rent  being  much  below  the  value ;  and  Mettran 
was  allowed  to  live  there  because  he  was  servant ;  Greaves  and  Co. 
paying  the  rates  and  taxes.  One  of  the  buildings  having  been 
broken  into,  the  indictment  charged  a  burglary  to  have  been  com- 
mitted in  the  dwelling-house  of  Greaves  and  Co.,  and  it  was  urged 
that  Mettran 's  occupation  wrts  their  occupation,  that  the  house  he 
occupied  might  be  deemed  their  dwelling-house,  and  that  all  their 


(t)  Burgess's  case,  Kel.  27. 

{k)  Peyton's  case,  O.  B.  1784,  I 
Leach  324.  In  1  Bac.  Abr.  Burg.{E*\ 
in  the  notes,  there  is  a  Qu.  in  vhose 
house  stealing  in  the  Invalid  Office  at 
Chelsea  shouHi  be  laid  to  be. 

(0  Pickers  case,  O.  B.  1765,  2  East. 
P.  C.  c.  15.  s.  14.  p.  501. 

(m)  Maynard's  case,  Cambridge  Spr. 
Ass.  1774.  2  East.  P.  C.  c.  15.  s.  14. 
p.  501, 

(»)  Rex    r.    Hawkins,  cor»  Holt, 


C  J.,  Tracy,  J.,  and  Bury,  B.,  O.  B. 
1 704,  Post  S8,  39.  The  case  is  cited 
from  Mr.  J.  Tracy's  MS.  from  which 
it  appears  that  the  j  ury  was  discharged 
of  the  indictment  laying  the  breaking; 
to  be  in  the  mansion-house  of  Samuel 
Story;  and  that  it  was  amended  by 
laying  the  breaking  in  the  mansion- 
house  of  the  company.  Mr.  J.  Foster 
says  that  this  report  is  warranted  in 
the  substantial  parts  of  it  by  the  re- 
cord, Post.  S9. 
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buildings  might  be  deemed  part  of  their  dwelling-house.  But  upon 
a  case  reserved,  the  judges  thought  that  as  Mettran  stood  in  the 
pkaracter  of  tenant,  and  Greaves  and  Co.  might  have  distrained 
upon  him  for  the  rent,  and  could  not  arbitrarily  have  removed 
him,  Mettran's  occupation  could  not  be  deemed  their  occupation, 
and  that  tlie  convictioo  as  to  the  burglary  was  wrong,  (o)  And  though 
a  servant  lii^e  rent  free  for  the  purpose  of  his  services  in  a  house 
provided  for  that  purpose,  yet  if  he  has  the  exclusive  possession, 
and  it  is  not  parcel  of  any  premises  occupied  by  his  master,  the 
house  may  be  described  as  the  house  of  the  servant :  especially  if 
it  does  not  belong  to  his  master,  but  to  some  person  paramount 
his  master ;  as  in  the  case  of  the  house  of  a  toll  collector.  The 
tolls  at  a  gate  between  Leeds  and  Wakefield  were  let  to  Ward, 
who  employed  Ellis  to  collect  them,  and  Ellis  lived  for  that  pur- 
pose in  a  house  belonging  to  the  trustees,  and  built  by  them  for 
that  purpose  :  he  had  a  weekly  sum  from  Ward,  and  the  family  of 
Ellis  lived  with  him  in  the  house.  A  burglary  having  been  com- 
mitted in  the  house,  it  was  described  in  the  indictment  as  the 
house  of  Ellis :  and  upon  a  case  reserved  all  the  judges  were  una- 
nimous that  it  was  rightly  described;  for  Ellis  had  exclusive 
possession,  it  was  unconnected  with  any  premises  of  Ward's,  and 
Ward  did  not  appear  to  have  any  interest  in  it.  (p) 

And  the  rule  has  been  holden  not  to  extend  to  the  case  of  a  Ownership  in 
house  occupied  by  the  affeni  of  a  trading  company  ;  though'  he  '*>«  «*"«•'  ^  ■ 
resided  in  it,  with  his  family,  only  for  the  purpose  of  conducting  '^^«  "*^'"- 
their  trade,  and  the  lease  of  the  house  was  held  and  the  rent  and 
taxes  for  it  paid  by  the  company;  and  an  indictment  was  holden 
to  be  good,  which  stated  the  burglary  as  being  committed  in  the 
dwelling-house  of  such  agent. 

In  this  case  the  agent,  a  Mr.  Sylvester,  kept  a  blanket  ware-  ca»e  of  Mar- 
house  in  Goswell-street ;  and  resided,  together  with  his  wife  and  getu  and 
children,  in  the  house  over  the  warehouse.  The  warehouse  was  °^^^^' 
on  the  ground  floor,  and  consisted  of  four  rooms,  the  second  of 
which  was  the  room  that  was  broken  into ;  and  there  was  an  in- 
ternal door  from  the  warehouse  to  the  dwelling-house.  All  the 
blankets  were  the  property  of  Mr.  William  Sellman  and  others,  a 
company  of  blanket  manufacturers,  consisting  of  sixty  or  more, 
at  VVitney,  in  Oxfordshire,  none  of  whom  ever  slept  in  the 
house.  1  he  lease  of  the  premises  was  in  the  company,  and  the 
whole  rent  of  both  dwelling-house  and  warehouse  was  paid  by 
them.  Sylvester  acted  as  their  servant  or  agent,  and  received  a 
consideration  for  his  services  from  them,  part  of  which  consider- 
ation, he  said,  was  his  being  permitted  to  live  in  the  house  rent 
free ;  and  the  lease  of  the  premises  was  in  the  company.  The; 
commission  of  the  offence  being  clearly  proved,  it  was  contended, 
by  the  counsel  for  the  prisoners,  on  the  authority  of  Hawkins's 
case,  that  this  must  be  considered  as  the  dwelling-house  of  the 
company,  and  ought  to  have  been  so  charged  in  the  indictment, 
and  not  as  the  house  of  Sylvester,  who  inhabited  it  merely  for 
them,  and  as  their  servant.    But  the  court  is  said  to  have  been 

(0)  Kex  V.  Jarvis.  East.  T.  1824,     Mich.  T.  1824,  MS.  Bayley,  J.,  and 
MS.  Bayley ,J.,  and  Ry.  &  Mood.  C.C.7.     Ry.  &  Mood.  C.  C.  42. 
(fr)  Rex  V,  Camfield  and  another, 
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elearly  of  opinion  tliat  it  was  rigjitly  chai^ged  to  be  the  dwelling* 
house  of  Sylvester ;  and  that  although  the  lease  of  the  house  was 
held^  and  the  whole  rent  paid  by  the  company  in  the  country,  yet 
as  they  had  never  used  it  in  any  way  as  their  habitation,  it  would 
be  doing  an  equal  violence  to  language .  and  to  conimon.  sense,  to 
consider  it  as  their  dwelling-house,  especially  as  it  was  evident,  that 
their  only  purpose  in  holding  it  was  to  furnish  a  dwelling  to  their 
agent,  and  ware-rooms  for  the  commodities  therein  deposited. 
That  the  dwelling  so  furnished  was  a  mean  by  which  they  ia  part 
remunerated  Sylvester  for  his  agency,  and  precisely  the  same  thing 
as  if  they  had  paid  him  as  much  more  as  the  rent  would  amount 
to,  and  he  had  paid  the  rent ;  but  that  the  coqapany  in  this  case 
preferred  pa^ng  the  rent  of  the  whole  premises,  and  giving  their 
agent  and  his  family  a  dwelling  th^ein,  towards  the  salary  which 
he  was  to  receive  from  them.  And  that  the  house  was  tiierefore 
essentially  and  truly  the  dweUiog-hQUse  of  the  person  by  whom  it 
was  occupied,  {q) 

But  where  a  servant  has  part  of  a  house  for.  his  own  occupation, 
and  the  rest  is  reserved  by  the  proprietor  for  other  purposes,  the 
part  reserved  cannot  be  deemed  part  of  the  servant's  dwelling- 
house  :  and  it  .is  the  same  if  any  other  person  has  part  of  the 
house,  and  the  rest  is  reserved.  The  governor  of  the  Birmingham 
workhouse  was.  appointed  under  contract  for  seven  years,  and  was 
to  have  the  chief  part  of  a  house  for  his  own  and  his  family's  oc- 
cupation, but  the  guardians  and  overseers  who  appointed  him,  re- 
served to  themselves  the  use  of  one  room  for  an  office,  and  three 
others  for  store-rooms.  The  governor  was  assessed  fcnr  the  house, 
excepting  these  rooms.  The  office  was  broken  open,  and  the 
indictment  stated  it  to  be  the  governor's  dwelling-house:  but 
after  conviction,  and  a  case  reserved,  the  judges  held  the  descrip- 
tion wrong,  (r) 

Where  persons  are  abiding  in  a  house  as  guests,  or  by  suffer- 
ance, or  otherwise,  having  no  fixed  or  certain  interest  in  any  part 


(q)  Rex  r.  Jfar^tts  aod  others, 
0.  B.  1801,  cor.  Graham,  B.  and 
Grose,  J.,  2  Leach  930.  It  is  also 
stated,  in  the  report  of  this  case,  that 
the  court  further  gave  as  a  reason  for 
their  judgment,  that  **  the  punbh- 
*'  ment  of  burglary  was  intended  to 
*'  protect  the  actual  occupant  irom  the 
*^  terror  of  disturbance  during  the 
"  hours  of  darkness  and  repose,  but 
**  that  it  won  Id  be  absurd  to  suppose 
^'  that  the  terror,  which  is  of  the  es- 
*<  sence  of  this  crime,  could,  from  the 
'*  breaking  and  entering  in  this  case, 
'*  have  produced  an  effect  at  Witney, 
**  in  Oxtbrdshire.'*  Bnt  the  accuracy 
of  this  reasoning  may  perhaps  be  ques- 
tionable. The  punishment  of  burglary 
will  attach  equally,  and  the  actual  oc- 
cupant will  not  be  less  protected, 
though  the  offence  should  be  laid  in 
the  indictment  as  committed  in  the 
dwelling-house  of  the  real  owner. 
And  with  respect  to  the  terror  in  this 


ease  not  baTing  affected  the  company 
at  Whitney,  the  same  might  have  been 
»id  of  the  terror  to  the  East  India 
Company,  or  the  African  Company, 
in  the  cases  of  burglaries  in  their 
houses,  which  have  been  before-men* 
tioned,  anU  24.  There  is  a  note  to 
this  case  of  Margetts  and  others,  which 
states  that  Grose,  J.  asked  whether 
there  had  not  been  a  prosecution  at 
the  Old  Bailey  for  a  burglary  in  some 
of  the  halls  of  the  city  of  London,  in 
which  it  was  clear  that  no  part  of  the 
corporation  resided,  but  in  which  the 
clerks  of  the  company  generally  lived; 
and'  that  Mr.  Knapp  infonlied  the 
court,  that  his  father  was  clerk  to  the 
Haberdashers*  Company,  and  resided 
in  the  hall  which  was  broken  open; 
and  in  that  case  the  court  held' it  to 
be  his  father's  house. 

(r)  Rex  V.  Wilson,  E.  T.  1B06.  MS. 
Bay  ley  J.,  and  Russ.  &  Ry.  1 15. 
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of  it,  and  a  bui^lary  is  committed  in  any  of  their  apartments,  the  guests,  &c.  in 
indictment  should  lay  the  offence  as  in  the  mansion  of  the  pro-  f"  ^^^^  °^ 
prietor  of  the  house,  {s)  So  that  if  the  chamber  of  a  guest  at  an  "^^ 
inn  be  broken  open,  it  must  be  laid  in  the  indictment  to  be  the 
mansion-house  of  the  innkeeper,  (t)  It  is  indeed  said,  that  if  A., 
a  lodger  in  an  inn,  goes  to  his  chamber  to  bed,  and  his  door  is 
latched  or  locked,  and  afterwards  in  the  night  he  rises,  opens  his 
chamber-door,  steals  goods  in  the  house,  and  goes  away,  it  may 
be  a  question  whether  this  be  a  burglary ;  and  it  is  also  said,  that 
it  seems  it  would  not,  because  A.  had  a  kind  of  special  interest 
and  property  in  his  chamber,  and  therefore  that  the  opening  of  his 
own  door  was  no  breaking  of  the  innkeeper's  house,  (u)  But 
though  this  is  the  inclination  of  the  opinion  of  a  very  great  lawyer, 
the  foundation  on  which  it  proceeds  cannot  easily  be  reconciled 
with  the  doctrine  which  he  admits  in  the  same  p£^,  and  also  in  a 
subsequent  part  of  his  work,  namely,  that  if  A.  had  opened  the 
chamber  of  B.,  another  lodger  in  the  inn,  to  steal  his  goods,  it 
would  have  becm  burglary ;  and  that  though  a  lodger  has  a  special 
interest  in  his  chamber,  yet  a  burglary  committed  in  it  must  be 
laid  as  in  the  mansion-house  of  the  umkeeper.  (x)  And  it  has 
been  remarked,  that  this  doctrine  is  also  at  vaiiance  with  the  rea- 
soning, in  a  case  subsequently  decided,  which  supposes  that  a 
guest  has  not  even  the  possession  of  a  room  in  an  inn  for  himself, 
but  that  it  remains  still  in  the  possession  of  the  host,  (y) 

In  this  last-mentioned  case,  the  prosecutor,  who  was  a  Jew  Prosser'scase. 
pedlar,  came  to  a  public-house  to  stay  all  night,  and  fastened  the  ^^J^^^ 

1  *i_.<iiii  1  m  ^      m      ^     ^  j«AAi-      prisoner,  iin- 

dooT  of  his  bed-chamber ;  when  the  pnsoner,  pretendmg  to  the  der  pretence 
landlord,  that  the  prosecutor  had  stolen  his  goods,  under  this  pre-  of  being  rob- 
tence,  with  the  assistance  of  the  landlord  and  others,  forced  open  fj^ced  op^Q  ^^ 
the  chamber  door  with  intent  to  steal  the  goods  mentioned  in  the  the  night  the 
indictment ;  and  the  prisoner  accordingly  stole  them.  These  facts  chamber-door 
were  found  specially.    Mr.  Baron  Adams,  who  tried  the  prisoner,  l^  \^^l^ 
doubting  whether  the  bed-chamber  could  properly  be  called  the  stolen  his 
dwelling-house  of  the  prosecutor,  as  stated  in  the  indictment,  the  ^^'j*  ^^* 
case  was  submitted  to  the  consideration  of  the  judges.    They  all    j^^  should 
thought,  that  though  the  prosecutor  had  for  that  night  a  special  have  been  laid 
interest  in  the  b^-chamber,  yet  that  it  was  merely  for  a  particular  l?,***^^,^'^®*"^ 
purpose,  namely,  to  sleep  there  that  night  as  a  travelling  guest,  th?innkce^, 
and  not  as  a  regular  lodger ;  that  he  had  no  certain  and  perma*  and  not  of  the 
neni  interest  in  the  room  itself,  but  that  both  the  property  and  r««»t- 
the  possession  of  the  room  remained  in  the  landlord,  who  would 
be  answerable  civiliter  for  any  goods  of  his  guest  that  were  stolen 
in  that  room,  even  for  the  goods  then  in  question,  which  he  could 
not  be,  unless  the  room  were  deemed  to  be  in  his  possession.  They 
thought  also,  that  the  landlord  might  have  gone  into  the  room 
when  he  pleased,  and  would  not  have  been  a  trespasser  to  the 
guest:    and  that,  upon  the  whole,  the  indictment  was  insuffi- 
cient, (a) 

(»)  1  Hawk.  P.  C.  c.  38.  s.  86.  where  the  learned  writer  says,  that 

(I)  1  Hale  657.  this  deserves  to  be  well  weighed  be- 

\u)  IM.  554.  fore  any  final  resolution  upon  the 

(4r)  I  Hale  554,  557.  point. 
is)  8  East  P.  C.  c.  15.  s.  15.  p.  503.         {%)  ProBser's  case,  cqt,  Adams  B. 
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The  landlord  in  this  case  does  not  appear  to  have  been  privy  to 
the  felonious  intent  of  the  prisoner ;  but,  on  the  contrary,  was  im- 
posed upon  by  him,  and  induced  to  assist  in  breaking  open  the 
chamber,  upon  the  supposition  that  the  guest  within  it  had  been 
guilty  of  felony  :  but  even  if  the  landlord  had  been  an  accomplice 
in  the  act  of  the  prisoner,  it  seems.that  his  offence  would  not  have 
been  burglary ;  for  though  it  has  been  said  that  if  the  host  of  an 
inn  break  the  chamber  of  his  guest  in  the  night  to  rob  him  it  is 
burglary,  (a)  that  doctrine  is  questioned ;  and  it  is  well  observed, 
that  there  seems  to  be  no  distinction  between  that  case  and  the 
case  of  an  owner  residing  in  the  same  house,  breaking  the  cham- 
ber of  an  inmate  having  the  same  outer  door  as  himself,  which 
would  not  be  burglary,  (b) 
Owncrsbip  If  the  owner  of  a  house  suffer  a  person  to  live  in  it  rent  free,  it 

a  tenant  ar  ^  ^^Y  ^^  Stated  to  be  that  person's  house :  he  is  tenant  at  will.  The 
will.  lessee  of  a  house  suffered  his  son-in-law  to  lire  in  it,  who  failed 

and  left  it ;  but  one  of  the  son-in-law's  servants  continued  in  it. 
The  lessee  died,  and  the  house  was  given  up  to  the  landlord, 
whose  steward  suffered  the  servant  to  continue,  in  the  house,  and 
the  only  goods  in  it  belonged  to  the  servant.  Upon  an  indictment 
for  breaking  the  house  in  the  day-time,  the  house  was  laid  to  be 
the  servant's,  and  upon  the  point  being  saved,  the  judges  thought 
that  it  was  rightly  laid,  as  the  servant  was  there  not  as  servant, 
but  as  tenant  at  will,  (c)  And  it  has  been  decided,  that  if  the 
owner  of  a  cottage  lets  one  of  his  workmen,  with  his  family,  live 
in  the  cottage,  free  of  rent  and  taxes,  and  he  lives  there  princi- 
pally, if  not  wholly  for  his  own  benefit,  it  may  be  described  as  the 
workman's  cottage.  One  (Jent,  a  workman  in  a  colliery,  had  15 
shillings  a- week,  and  a  cottage  for  himself  and  family,  free  of  rent 
and  taxes  :  he  occupied  chiefly  for  his  own  benefit,  and  not  for  his 
master's.  An  indictment  for  burglary  described  this  as  the  dwell- 
ing-house of  Gent,  and  Holroyd  J.  thought  that  it  might  be  (Con- 
sidered, as  to  third  persons,  either  as  the  master's  house  or  the 
workman's  :  and  the  point  being  saved,  the  judges  held  that  it 
might  be  described  as  the  workman's,  and  that  the  conviction  was 
right,  (d) 
o?aw^m"ni?  Though  different  opinions  appear  to  have  been  formerly  enter- 
let  out  to  in-  tained  upon  the  point,  whether  in  the  case  of  burglary  in  the 
mates  depends  hired  apartment  of  an  inmate  it  should  be  laid  to  be  committed  in 
^^^^^^^^^   th®  mansion-house  of  the  inmate  or  of  the  owner:  (e)  it  is  now 

me  owner  iii*i*i  ^i  7v/ 

pleeps  under     settled,  that  if  the  owner  who  lets  out  apartments  in  his  house  to 
the  same  roof,  other  persons  sleeps  under  the  same  roof,  and  has  but  one  outer 

thei^u^but'     ^^^^  ^*  ^^^^^  ^^  ^^^  ^^®  lodgers  enter,  all  the  apartments  of  such 

one  outer         lodgers  are  parcel  of  the  one  dwelling-house  ot  the  owner ;  but, 

door.  that  if  the  owner  does  not  himself  dwell  in  the  same  house,  or  if  he 

and  his  lodgers  enter  by  different  outer  doors,  the  apartments  so 

Monmoulh  Sum.  AsiS.   1768.     2  East.  Bayley  J.,  and  Russ.  &  Ry.  498. 

P.  C.  c.  16.  s.  15.  p.  502.  503.  (d)  Hex   v.   Jobling,    M.  T.   1823. 

(a)  Dalt  c.  151.  s.  4.  MS.  Bayley  J.,  and  Russ.  &  Ry.  525. 

(b)  2  East  F.  C.  c.  15.  s.  15.  p.  502.  (e)  1    Hale   556.    Kel.  83,  84.     I 
Kel.  84.  Hawk.  P.  C.  c.  38.  s.  27.     I  Bac  Ab. 

(c)  Rex  V.  CoUett,  H.  T.  1823.  MS.  Burglary,  {E)  notes. 
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let  out  are  the  mansion,  for  the  time  being,  of  each  lodger  respec- 
tively.  (/) 

The  following  cases  were  decided  in  conformity  to  this  rule.  Cwrell's  case, 
A  burglary  was  committed  in  a  house  which  belonged  to  one 
Nash,  who  did  not  live  in  any  part  of  it  himself,  but  let  the  whole 
of  it  out  in  separate  lodgings  from  week  to  week :  and  an  inmate 
named  Jordan  had  two  apartments  in  the  house ;  namely,  a  sleep- 
ing-room upon  one  pair  of  stairs,  and  a  workshop  in  the  garret ; 
which  he  rented  by  the  week  as  tenant  at  will  to  Nash.  The 
workshop  was  the  room  broken  open  by  the  prisoner.  And  upon 
a  case  referred  to  the  judges  for  their  consideration,  whether  the 
indictment  had  properly  charged  the  burglary  in  the  dwelling- 
house  of  Jordan,  ten  of  them  were  of  opinion,  that  as  Nash,  the 
owner  of  the  house,  did  not  inhabit  any  part  of  it,  the  indictment 
was  good,  (g)  So  upon  an  indictment  on  the  statute  3  &  4  W.  Trapsbaw's 
and  M.  c.  9.  for  robbery  in  a  dwelling-house,  where  it  appeared  ^**^* 
that  the  house  was  situated  in  a  mews,  and  the  whole  of  it  let  out 
in  lodgings  to  three  families,  with  only  one  outer  door,  which  was 
common  to  all  the  inmates ;  one  of  whom  rented  the  parlour  on 
the  ground-floor,  and  a  single  room  up  one  pair  of  stairs ;  and 
that  the  parlour  on  the  ground-floor  was  the  part  of  the  house 
broken  open ;  all  the  judges  held  that  the  oflfence  was  well  laid  in 
the  indictment,  as  having  been  committed  in  the  dwelling-house 
of  the  particular  inmate.  (A)  And  in  a  recent  case  it  was.  held, 
that  if  two  or  more  rent  of  the  owner  different  parts  of  the  same 
house,  so  as  to  have  amongst  them  the  whole  house,  and  the 
owner  does  not  reserve  or  occupy  any  part,  the  separate  parts  of 
each  may  be  described  as  the  dwelling-house  of  each.  Choice 
rented  of  the  landlord  a  shop  and  other  rooms  in  a  house,  and 
Ryan  rented  in  the  same  house  another  shop  and  all  the  other 
rooms  ;  and  he  rented  them  of  the  landlord  also  ;  the  staircase  and 
passage  were  in  common,  and  the  shops  opened  into  the  passage, 
which  was  enclosed,  and  was  part  of  the  house  3  all  the  taxes 

(/)  4  Black.  Com.  225.  Lee.  v.  "  Lord  C.  J.  Kclyngc,  which  opinion 
Ganscl,  Cowp.  8.  2  East.  P.  C.  c.  15.  "  was  cited  hy  Lord  C.  J.  Holt  upon 
s.  18.  p.  503.  adopting  the  doctrine  in  "  this  occasion  at  the  Old  Bailey  Oc- 
Kel.  83,  84.  And  in  Rogers's  case,  1  *•  tober  Session,  1701." 
Leach  90.  is  the  following  note  by  the  (g)  Carrell's  case,  O.  B.  178?,  con- 
editor  : — "  I  have  been  £voured  with  sidered  of  by  the  judges,  E.  T.  1782. 
"  the  following  opinion  of  Lord  C.  J.  I  Hawk.  P.  C.  c.  88.  s.  S?.  1  Leach 
**  Holt  upon  this  su^ect,  from  the  237.  2  East  P.  C.  c.  15.  s.  18.  p.  506. 
**  manuscript  notes  of  the  late  Lord  The  judges  relied  on  Rogers's  case, 
"  C.  B.  Parker.— If  inmates  have  sc-  1  Leach  90.4in<enotc(/)  and  post  SO. 
"  veral  rooms  in  a  house,  of  which  The  two  other  judges  (Evre  B.  and 
*'  rooms  they  keep  the  keys,  and  in-  Buller  J.)  who  thought  that  it  was 
*^  habit  them  severally  with  their  fa-  not  the  mansion-house  of  Jordan, 
•'  milies,  yet,  if  they  enter  into  the  were  of  opinion  that  it  might  have 
*'  house  at  one  outer  door  with  the  been  laid  to  have  been  the  mansion- 
*'  owner,  these  rooms  cannot  be  said  house  of  Nash;  to  which  some  of  the 
*^'  to  be  the  dwelling-houses  of  the  in-  other  judges,  inclined,  if  it  were  not 

**  mates,  but  the  indictment  ought  to  the  mansion  of  Jordan. 

*<be  for  breaking  the  house  of  the  (A)  Trapshaw's  case,  0.  B.  1786.  and 

"  owner.      Mr.   Tanner,   an  ancient  Hil.  T.  1787.     1  Hawk.  P.  C.  c.  98. 

''  clerk  of  the  court,  said,  that  the  s.  SO.     1    Leach  427.    2  East.  P.  C. 

constant  opinion  and  practice  had  c.  15.  s.  18.  p.  506. 


"  been  according  to  the  opinion  of 
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were  paid  by  Choice.  The  prisoner  broke  open  the  passage  door 
of  Ryan's  shop,  and  was  indicted  for  burglary  in  tlie  dwelling* 
house  of  Ryan  :  and  upon  the  point  being  saved,  the  judges  had 
no  doubt  but  that  this  was  rightly  described  as  the  house  of  Ryan, 
and  held  that  the  conviction  was  right,  (t) 
Rogers's  case.  Consistently  also  with  this  rule,  an  occupation  of  some  part  of 
the  house  by  the  owner,  which  does  not  amount  to  an  inhabiting, 
will  not  make  the  house  such  as  may  be  stated  to  be  his  dwelling- 
house  in  an  indictment  for  burglary*  The  owner  of  a  house  let 
the  whole  of  it  in  apartments  to  different  persons,  and  did  not  in* 
habit  any  part  himself.  One  of  the  inmates  rented  the  bottom 
part  of  the  house,  namely,  a  shop,  a  parlour,  and  a  cellar,  (which 
ran  underneath  the  shop  and  parlour,)  at  a  yearly  rent ;  but  the 
owner  had  taken  back  the  cellar  for  the  purpose  of  keeping  wood 
and  lumber  in  it,  and  made  an  allowance  to  the  inmate  of  ten 
shillings  a-year,  which  was  deducted  from  the  rent.  The  entrance 
to  the  house  was  by  a  common  outer  door  from  the  street.  The 
shop  and  parlour  were  broken  open.  And  upon  an  indictment 
for  burglary,  laying  the  offence  to  have  been  committed  in  the 
dwelling-house -of  the  inmate,  nine  of  the  judges  agreed  that  this 
was  proper ;  that  it  could  not  have  been  laid  to  be  the  dwelling* 
house  of  the  owner,  as  he  did  not  inhabit  any  part  of  it,  but  only 
occupied  the  cellar :  but  that  it  would  have  been  otherwise  if  the 
owner  had  occupied  any  part  of  the  house.  (A) 
Ownersbip  Where  there  is  an  actual  severance  of  a  house  in  fact,  by  a  par* 

a?acta2^^  tition  or  the  like,  all  internal  communication  being  cut  off,  and 
▼erance,  and  ^^^^  V^'^  being  inhabited  by  several  occupants,  separate  and  dis* 
no  internal  tinct  mansions  in  law  will  be  constituted.  (J)  And  this  may  be, 
communica.     though  the  rent  and  taxes  of  the  whole  premises  be  paid  jomtly 

out  of  the  partnership  fund  of  the  several  occupants. 
Jones's  case.        "^^  prisoner  was  indicted  for  burglary  and  larceny  in  the 
Several  occu-    dwelllug-house  of  Thomas  Smith  and  John  Knowles.   It  appeared 
?^*'t°  ftrta^*?"  ^*^*  these  persons  were  in  partnership,  and  lived  next  door  to  each 
thesame    °     Other.    The  two  houses  had  formerly  been  one  house  only,  but 
house  by  two    had  been  divided  for  the  purpose  of  accommodating  the  respective 
P^f™  ™*y    families  of  each  partner,  and  were  then  perfectly  distinct  and  se- 
distinct  man-    P^^ &ted  from  each  other,  there  being  no  communication  from  the 
stons  for  each    One  to  the  Other  without  going  into  the  street.  The  house-keeping, 
fhouirh'the       ^^rvants'  wages,  &c.  were  paid  by  each  partner  respectively  3  but 
rent  and  taxes  *^®  ^^^  and  taxes  of  both  the  houses  were  paid  jointly  out  of  the 
be  paid  from     partnership  fund.    The  prisoner  was  servant  to  Smith,  and  it  was 
the  joint  fund.  ^  h}g  house  that  the  burglary  was  committed.     It  was  objected 
upon  these  facts,  that  although  the  two  houses  were  the  joint  pro- 
perty of  both  the  partners,  yet  they  were  the  separate  and  respec- 
tive mansions  of  each,  and  therefore  that  the  burglary  ought  to 
have  been  laid  as  committed  in  the  house  of  Smith  only.     And  the 
court  conceived  the  objection  to  be  well  founded,  and  directed  the 
jury  to  acquit  the  prisoner  of  the  capital  part  of  the  charge,  (m) 

(1)  Rex  t).  Bailey,  E.  T.  1884.  MS.  s.  19.  p.  506,  507. 

Bayley  J.,  and  Ry.  &  Moo,  C.  C.  23.  (0  2  East.  P.  C.  c.  15.  9.  17.  p.  504. 

(*)  Rogers'^  case,  O.  B.  1772.  and  (iw)  Rex  v.  Jones,  1  Haifk.  P.  C. 

M.  T.  1772.     1  Hawk.  P,  C.  c.  38.  s.  c.  38.  s.  34.  1  Leach  537.  2  East.  P.  C. 

29.     1  Leach  89.    2  East.  P.  C.  C..15.  c,  15.  s.  17.  p.  604.    In  Tracy  r.Tal- 
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In  a  more  lucent  case  also,  it  appears  to  have  been  ruled  that  a  Pannlatcr's 
contribution  by  one  of  two  partners  of  a  proportion  of  the  rent  and  *^"*** 
taxes,  for  certidn  premises  used  in  the  partnership  concern,  did 
not  give  him  such  a  joint  possession  of  those  premises  as  to  make 
it  necessary  to  state  them  in  the  indictment  as  the  dwelling-house 
of  both  the  partners.    The  indictment  was  for  stealing  in  the 
dwelling-house  of  James  Moreland :  and  the  evidence  was,  that 
Moreland  and  one  Gutteridge  were  co-partners;  that  Moreland 
was  the  lessee  of  tiie  whole  premises,  and  paid  all  the  rent  and 
taxes  for  them  ;  and  that  Gutteridge  had  an  apartment  in  the 
house,  and  allowed  Moreland  a  certain  sum  for  board  and  lodging, 
and  also  a  certain  proportion  of  the  rent  and  taxes  for  the  shop 
and  warehouses.    The  felony  was  committed  in  the  shop.    It  was 
contended,  that  Gutteridge  under  these  circumstances  had  a  joint 
possession  of  the  shop  and  warehouses,  and  that  the  indictment 
should  have  been  framed  accordingly ;  but  the  point  being  saved 
upon  this  objection  for  the  consideration  of  the  judges,  they  were 
of  opinion  that  the  indictment  was  right,  {n) 

If  a  house  be  let  to  A.  and  a  warehouse  under  the  same  roof, 
and  with  an  inner  communication,  to  A.  and  B.,  the  warehouse 
cannot  be  described  as  the  dwelling-house  of  A.  The  indictment 
was  for  a  burglary  in  the  dwelling-house  of  Josiah  Richards  ;  and 
the  breaking  was  into  warehouses  under  the  same  roof  with  Josiah 
Richards's  dwelling-house,  and  communicating  with  it  internally; 
but  the  dwelling-house  was  let  to  J.  Richards  alone,  and  the  ware- 
houses were  let  to  him  and  his  brother,  who  lived  elsewhere.  Upon 
a  case  reserved,  the  judges  held  that  the  warehouses  could  not  be 
deemed  part  of  J.  Richards's  dwelling-house,  as  they  were  let  to 
him  and  his  brother,  though  by  the  same  landlord,  and  that  the 
conviction  was  therefore  wrong,  (o) 

As,  according  to  the  rule  which  has  been  stated  as  now  estab-  P'^^'^'J^^. 
lished  upon  this  subject,  where  the  owner  of  a  house  lets  out  apart-  i^g  ^pen  the 
ments  in  it  to  lodgers,  but  continues  to  inhabit  some  part  of  the  apartmento  of 
house  himself,  and  has  but  one  outer  door  common  to  him  and  his  ^Ji*^^^ 
lodgers,  such  apartments  must  be  considered  as  parcel  of  his  ^^ty  of  bur- 
dwelling-house ;  (p)  it  will  be  a  necessary  consequence  that  if  he  giary. 
should  break  open  the  apartments  of  his  lodgers  in  the  night  and 
steal  their  goods,  the  offence  will  not  be  burglary ;  on  the  ground 
that  a  man  cannot  commit  burglary  by  breaking  open  his  own 
house,  (g) 

III.  The  definition  of  burglary  now  leads  us  to  the  time  at  of  the  time  at 

bot,  S  Salk.  532.  (a  case  upon  'a  dis-  and  a  stranger  in  another,  these  are  * 

tress  for  a  poor^s  rate)  it  'was  ruled  by  several  tenements,  severally  rateable 

Holt,  C.  J.,  that  if  two  several  houses  while  they  are  thus  severally  inhabit- 

are  inhabited  by  several  fiimilies  -who  ed ;  but,  if  the  stranger  and  his  family 

make   and  have   bnt   one   common  go  away,  it  becomes  one  tenement 

avenue  or  entrance  for  both ;  yet,  in        (n)  Parminter's  case,  1  Leach  537 

respect  of  their  original,  both  nouses  note  (a), 

continae  rateable  severally,  for  they        (a)  Rex  v,  Jenkins,  East.  T.  1813, 

were  at  first  several  houses ;  and  if  IAS.  Bayley,  J.,  and  Russ.  &  Ry.  244. 

one  family  goes,  one  house  is  vacant.        (p)  ^nte,  28. 

But  if  one  tenement  be  divided  by  a        (q)  2  East.  P.  C.  c.  15.  s.  18.  p.  506. 

partilioD,  and  inhabited  by  different  JniCf  28. 

families,  namely,  the  owner  in  one 
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which  the 
offence  must 
be  committed^ 
namely^  the 
night. 


The  breaking 
and  entering 
need  not  be 
both  in  the 
same  night. 


which  the  offence  must  be  committed.  This  time  must  be  the 
night;  for  in  the  day-time  there  can  be  no  burglary,  (r)  It  ap- 
pears that  anciently  the  day  was  accounted  to  begin  only  at  sun- 
risings  and  to  end  immediately  upon  sun-set ;  but  it  is  now  settled 
as  the  better  opinion  that  if  there  be  day-light  or  twilight  enough 
begun  or  left  whereby  the  countenance  of  a  person  may  be  rea- 
sonably discerned,  it  is  no  burglary,  {s)  But  this  does  not  extend 
to  moon-light ;  for  then  midnight  house-breaking  might  be  no 
burglary.  (/)  Besides,  the  malignity  of  the  offence  does  not  so 
properly  arise  from  its  being  done  in  the  dark,  as  at  the  dead  of 
night;  when  all  the  creation,  except  beasts  of  prey,  are  at  rest; 
when  sleep  has  disarmed  the  owner,  and  rendered  his  castle  de- 
fenceless, {u) 

The  breaking  and  entering  need  not  be  both  done  in  the  same 
night :   for  if  thieves  break  a  hole  in  a  house  one  night,  with  in- 
tent to  enter  another  night  and  commit  felony,  and  come  ac- 
cordingly another  night  and  commit  a  felony  through  the  hole 
they  so  made  the  night  before,  this  seems  to  be  burglary ;  for  the 
breaking  and  entering  were  both  noctanter,  though  not  the  same 
night,  {s)     And  this  doctrine  was  recognized  in  a  late  case.    The 
prisoner  broke  the  glass  of  the  prosecutor's  side-dooi-  on  the 
Friday  night,  with  intent  to  enter  at  a  future  time,  and  actually 
entered  on  the  Sunday  night:    and  upon  a  case  reserved,  the 
Judges  held  this  to  be  burglary,  the  breaking  and  entering  being 
both  by  night,  and  the  breaking  being  with  intent  afterwards  to 
enter,  (y)     It  is  said,  however,  that  if  the  breaking  be  in  the  day- 
time and  the  entering  in  the  night,  or  the  breaking  in  the  night, 
-and  entering  in  the  day,  it  will  not  be  burglary,  (z)     But  upon 
this  position  it  has  been  remarked  that  the  authority  upon  which 
it  appears  to  have  proceeded  (a)  does  not  fully  prove  the  point  for 
which  it  is  cited,  but  only  furnishes  a  resolution  to  the  effect  that 
if  thieves  enter  in  by  night  at  a  hole  in  the  wall,  which  was  there 
before,  it  is  not  burglary,  without  stating  who  made  the  hole,  and 
of  course  not  coming  up  to  the  case  of  a  hole  made  by  the  thieves 
themselves  in  the  day-time,  with  intent  to  enter  more  securely  at 
night.  (&)     And  it  is  observable  that  it  is  elsewhere  given  as  a 
reason  why  the  breaking  and  entering,   if  both  in  the  night, 
need  not  be  both  in  the  same  night,  that  it  shall  be  supposed 
that  the .  thieves  brake  and  entered  in  the  night  when  they  en- 
tered,  for  that  the   breaking  makes   not  the  burglary  till   the 
entry;  (c)  which  reasoning,  if  applied  to  a  breaking  in  the  day- 
time, and  an  entering  in  the  night,  would  seem  to  refer  the  whole 
transaction  to  the  entry,  and  make  such  breaking  and  entering  also 
a  burglary. 


(r)  4BIack.  Com.  S24. 

(«)  3  Inst.  63.  1  Hale  550,  551. 
Sum.  79.  1  Hawk.  P.  C.  c.  38.  s.  2. 
1  Bac.  Ab.  Burglary  (D).  4  Black. 
Com.  !e24.  2  East.  P.  C.  c.  15.  s.  21. 
p.  500. 

(t)  1  Hale  551. 

(u)  4  Black.  Cora.  224. 

{X)  1  Hale,  551.  4  Blac.  Com.  226. 


Ante,  12. 

(^)  Rex  v.  Smith,  East.  T.  18S0. 
MS.  Bayley,  J.,  and  Russ.  &  Ry.  417. 

(s)  1  Hale,  551. 

{a)  Crompt.  33  a.  ear  8  Ed.  IV.  cited 
by  Lord  Hale,  551. 

(b)  Note  {k)  to  1  Hale,  551.  (cd. 
1800.  2  East  P.  C.  c.  15.  s.  21.  p.  509. 

(c)  1  Hale,  551. 


cflAP  i.J  Intent  to  commit  Felony.  33 

IV. — ^The  last  part  of  the  definition  of  burglary  relates  to  Of  tbe  intent 
the  intent.  The  act  of  breaking  and  entering  the  mansion-  ^lon^™*'* 
house  in  the  night  must  be  done  ^^  with  intent  to  commit  some 
"  felony  within  the  same^  whether  such  felonious  intent  be  exe- 
''  cuted  or  not/'  (d)  And  where  the  breaking  is  a  breaking  out 
of  the  dwelling-house  in  the  night  there  must  have  been  a  pi*e- 
vioos  entry  with  intent  to  commit  a  felony,  or  an  actual  com- 
mitting of  a  felony  in  such  dwelling-house,  (e) 

If  the  intention  of  the  entry  be  either  laid  in  the  indictment,  or  An  intent  to 
appear  upon  the  evidence,  to  have  been  only  for  the  purpose  of  commit  a  trcs- 
committing  a  trespass,  the  offence  will  not  be  burglary.    There-  brsufficient! 
fore,  an  intention  to  beat  a  person  in  the  house  will  not  be  suffi- 
cient to  sustain  the  indictment;  for  though  killing  or  murder  may 
be  the  consequence  of  beating,  yet  if  the  primary  intention  were 
not  to  kill,  the  intention  of  beating  will  not  make  burglary,  (/) 
The  entry  must  be  for  a  felonious  purpose,  {g)     It  should,  how- 
ever be  observed,  that  if  a  felony  be  actually  committed,  the  act 
will  be  primd  facie  pregnant  evidence  of  an  intent  to  commit  it ; 
and  it  is  a  general  rule,  that  a  man  who  commits  one  sort  of 
felony  in  attempting  to  commit  another,  cannot  excuse  himself 
upon  the  ground  that  he  did  not  intend  the  commission  of  that 
particular  offence.  (A)     But  it  seems  that  this  must  be  confined  to 
cases  where  the  offence  intended  is  in  itself  a  felony,  (t) 

The  prisoner  was  indicted  for  burglary,  in  breaking  and  enter-  Dobbs's  case. 
ing  the  stable  of  one  James  Bayley,  part  of  his  dwelling-house,  in 
the  night,  with  a  felonious  intent  to  kill  and  destroy  a  gelding  of 
one  A.  B.  there  being.  The  facts  were,  that  the  gelding  was  to  have 
run  for  forty  guineas,  and  that  the  prisoner  cut  the  sinews  of  his 
fore  leg  to  prevent  his  running,  in  consequence  of  which  he  died. 
Parker,  Ch.  B.,  before  whom  the  prisoner  was  tried,  ordered  him 
to  be  acquitted,  on  the  ground  that  his  intention  was  not  to  com- 
mit the  felony  by  killing  and  destroying  the  horse,  but  a  trespass 
only  to  prevent  his  runnmg ;  and  that  uierefore  no  burglary,  (k) 

The  prisoner,  being  a  servant  or  journeyman  to  one  John  Fuller,  Diogley'scase. 
was  employed  to  sell  soods,  and  receive  the  money  for  his  master's 
use.  In  the  course  of  the  trade  he  sold  a  large  parcel  of  goods, 
for  which  he  received  a  hundred  and  sixty  guineas,  none  of  which 
he  put  into  the  till,  nor  in  any  way  gave  into  his  master's  posses- 
sion ;  but  deposited  ten  guineas  oi  the  sum  in  a  private  place  in 
the  chamber  where  he  slept,  and  carried  off  the  remaining  hun- 
dred and  fifty  on  leaving  his  service,  from  which  he  decamped  be- 
fore the  embezzlement  was  discovered.  He  left  a  trunk  contain- 
ing some  of  his  clothes,  as  well  as  the  ten  guineas,  behind  him ; 
bat  afterwards  in  the  night  time  broke  open  his  master's  house, 

(d)  Ante,  2.  s.  22.  p.  509.  s.  25.  p.  5 14, 51 5.  Kcl.  47. 

(e)  Anie^  7.  (0  *  Bas*'  !*•  C.  C  16.  s.  24.  p.  515. 
(/)  1  Hale  561.  (*)  Dobb's  case,  cor.  Parker,  Ch. 
(r)  S  Inst.  65.  1  Hale  559,  561.      B.,  Buelingham  Sum.   Ass.  1770,  2 

Sam.  83.  Ke).  47.  1  Hawk.  P.  C.  East.  P.  C.  c.  15.  s.  26.  p.  513.  But  it 
c  38.  s.  36.  1  Bac.  Ab.  Burglary,  (2.)  appears  that  the  prisoner  was  again 
4  Black.  Com.  227.  indicted  for  killing  the  horse,  and 

(*)  1  Hale  560.  2  East,  P.  €.  c.  15.      capitally  conricted.  Id.  ibid. 
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tmd  took  away  with  him  the  ten  guineas  which  he  had  so  de- 
posited in  the  private  place  in  his  bed-chamber.  This  was  held  to 
be  no  burglary,  because  the  taking  bf  the  money  was  no  felony ; 
for  although  it  was  the  master's  money  in  rights  it  was  the 
servant's  money  in  possession^  and  the  original  act  was  no 
felony,(/) 

In  another  case  also,  the  decision  proceeded  upon  the  same 
ground,  namely,  that  the  intention  was  not  to  commit  a  felony. 
The  prisoners  were  indicted  for  a  burglary  in  the  dwelling-house 
of  Mary  Snelling,  the  intent  being  laid  to  steal  the  goods  of  one 
Leonard  Hawkins.    It  appeared  that  Hawkins,  who  was  an  excise 
officer,  had  seized  some  bags  of  tea  in  a  shop  entered  in  the  name 
of  Smithy  as  being  there  without  a  legal  permit ;  and  had  removed 
Ihem  to  Mary  Snelling's,  where  he  lodged.    The  prisoners  and 
many  other  persons  broke  open  Mary  Snelling's  bouse  in  the 
flight,  with  intent  to  take  this  tea.     It  was  not  proved  that  Smith 
was  in  company  with  them ;  but  the  witnesses  said,  that  they  sup- 
posed the  tea  to  belong  to  Smith ;  and  supposed  that  the  fact  was 
committed  either  in  company  with  him,  or  by  his  procurement. 
The  jury,  being  diredted  to  find  as  a  fact  with  what  intent  the 
prisoners  broke  and  entered  the  house,  found  that  they  intended 
to  take  the  goods  on  the  behalf  of  Smith ;    and,  upon  the  point 
being  reserved,  all  the  Judges  were  of  opinion  that  the  indictment 
was  not  supported ;   as,  however  outrageous  the  conduct  of  the 
prisoners  was,  in  so  endeavouring  to  get  back  Smith's  goods,  3till 
there  was  no  intention  to  steal,  (m) 
The  felony  It  is   quite  clear,  therefore,  that  the  entry  must  be  with  a 

iTe  eiilTel-"*^  /«?owtot/5  intent.    And  it  seems  also  to  be  now  well  established, 
felony  at  Contrary  to  some  opinions  which  have  been  formerly  entertained 

comnoon  law     upon  the  point,  (n)  that  it  makes  no  difference  whether  the  offence 
or  y  sutute.    intended  Avere  felony  at  common  law,  or  only  created  so  by  sta- 
tute ;  and  the  reason  given  for  the  better  opinion  is  this^  that 


(/)  Din^ley's  case,  cited  by  Const, 
arguendo  in  Bazeley's  case,  2  Leach 
840,  841.  where  he  mentions  it  as 
cited  by  Sir  B.  Shower,  in  his  argu- 
ment in  the  case  of  Rex  v,  Meers,  1 
Show.  53.  and  there  said  to  be  re- 
ported by  Gouldsborough  186.  Mr. 
Const  further  said,  that  he  had  been 
favoured  with  a  manuscript  report  of 
it,  extracted  from  a  collection  of 
cases  in  the  possession  of  tiie  late  Mr. 
Reynolds,  clerk  of  the  arraigns  at  the 
Old  Bailey,  under  the  title  of  Rex  v, 
Dingley,  by  which  it  appeared  that 
the  special  verdict  was  found  at  the 
Easter  Sessions,  1 687,  and  argued  in 
the  King's  Bench  in  Hil.  T.  3  Jac.  2. 
and  in  which  it  was  said  to  have  been 
determined  that  this  offence  was  not 
burglary,  but  trespass  only.  See  the 
case  cited  also  as  Rex  v.  Dingley,  1 
Hawk.  P,  C.  c.  38.  s.  37.  and  as  a 
case  Anom  in  S  Bast.  P.  C.  c.  15.  s.  82. 


p.  510. 

(m)  Rex  r.  Knight  and  Roffey, 
East  T.  1782.  2  East.  P.  C.  c.  15.  s. 
22.  p.  510.  Some  of  the  Judges  held, 
that  if  the  indictment  had  been  for 
breaking  the  house  with  intent  feloni- 
ously to  rescue  goods  seized,  &c. 
which  was  made  femny  by  19  Geo.  2.  c. 
34.  (many  provisions  of  which  are  now 
repealed,  see  vol.  1.  p:  117.)  it  would 
have  been  burglary.  But  they  agreed, 
that  even  in.  that  case  some  evidence 
would  have  been  necessary  on  the 
part  of  the  prosecutor  as  to  the  goods 
being  uncustomed,  in  order  to  torow 
the  proof  that  the  duty  was  paid  on 
the  prisoners :  but  that  the  goods  be- 
ing found  in  oil  cases,  or  in  great 
quantities  in  an  unentered  place, 
would  have  been  sufficient  for  that 
purpose. 

(»)  1  Hale   662.     Crompt.    32.    8 
East  P.  C.  c.  15.  s.  22.  p.  511. 
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whenever  a  statate  makes  any  offence  felony,  it  .incidentally  gives 
it  all  the  properties  of  a  felony  at  common  law.  (o) 

It  is  necessary  to  ascertain  with  exactness  the  felony  really  in*-  The  felony 
tended,  as  it  must  be  laid  in  the  indictment,  and  proved,  agreeably  ^f^^  intend- 
to  the  fact.    And  a  felony  intended  to  be  committed  will  not  sup-  stated  cor^ 
port  an  indictment  charging  a  felony  actually  committed.     Thus  rectiy,  and 
where,  upon  an  indictment  for  burglary  and  stealing  goods,  it  has  P*^^?^  *^- 
appeared  that  there  were  nd  goods  stolen,  but  that  the  burglary  thefea.*** 
was  with  intent  to  steal,  it  has  been  holden  that  the  indictment 
was  not  supported  by  the  evidence.  (/?)     So,  if  it  be  alleged,  that 
the  entry  was  with  intent  to  commit  one  sort  of  felony,  and  it  ap- 
pears upon  the  facts  that  it  was  with  intent  to  commit  another;  it 
will  not  be  sufficient,  {q)     Aild  where  the  charge  is  of  a  felony  in- 
tended to  be  committed  by  stealing  goods,  the  property  in  the 
goods  must  be  correctly  stated.  Thus,  where  an  indictment  charged 
a  burglary  in  the  house  of  one  Joseph  Davis,  with  intent  to  steal 
the  goods  of  the  said  Joseph  Wakelin ;  and  it  appeared  that  no 
such  person  as  Joseph  Wakelin  had  any  property  in  the  house, 
but  that  in  fact  the  name  TFakelin  had  been  inserted  by  mistake 
in  the  indictment  instead  of  Davis ,  though  Lawrence,  J.,  before 
whom  the  prisoner  was  tried,  inclined  to  think  that  the  mistake 
was  not  material  as  to  the  burglary^  a  majority  of  the  Judges 
were  afiterwards  of  opinion  (tbe  point  being  saved  for  their  con- 
sideration,} that  in  an  indictment  of  this  description  it  was  neces- 
sary to  shew  to  whom  the  property  belonged,  in  order  to  render 
the  charge  complete ;   and  that  the  words  **  of  the  said  Joseph 
Wakelin^*  being  material,  could  not  be  rejected  as  surplusage,  (r) 

But  if  the  indictment  charge  a  burglary  with  intent  to  commit 
a  felony,  it  will  be  supported  by  evidence  of  a  felony  actually  com- 
mitted. («)  And  it  seems  sufficient  in  all  cases  where  a  felony 
has  actually  been  committed,  to  allege  the  commission  of  it ;  as 
that  is  sufficient  evidence  of  the  intention.  (/)  But  the  intent  to 
commit  a  felony,  and  the  actual  commission  of  it,  may  both  be 
alleged  ;  and  in  general  this  is  the  better  mode  of  statement,  (zi) 

It  should  be  observed  also,  that  different  intents  may  be  stated  But  dirrercnt 
in  the  indictment.  Thus,  where  the  first  count  of  an  indictment  j,ViSd  iT"th 
for  burglary  laid  the  fact  to  have  been  done  with  intent  to  steal  indictment.  ^ 

(•)  1  Hawk.  P.  C.  c.  38.  8.  38.    4  it  is  said,  that  this  it  seems  is  not  like 

Black*  Com.  928.     1  Bac.  Ab.  Bur-  the  case  of  layinj^  a  robbery  in  the 

gimry(B).    9  East.  P.  C.  c.  15.  s.  22.  dwelling-house  of  A. 'which  turns  out 

p.  511.    Rex  V.  Locost  and  Villars.  to  be  the  dwelling-bouse  of  B.,  be- 

K^  30.     Rex  V.  Gray,   iStr.  481,  cause  that  circumstance  is  perfectly 

Rex    0.    Knight   and  Roffey,   snief  immaterial  in  robbery,  which  is  ousted 

note  (bi).  of  clergy  generally. 

(p)  8  East.  P.  C.  c.  15.  8.  25.  p.  514.  (t)  Rex  v.  Locost  and  Villars,  Kel. 

Bex    V,    Tandercomb    and    Abbott  30.  an  indictment  for  a  burglary  with 

2  Leach  717.  intent  to  commit  a  rape,  and  evidence 

(f)  8  East.  P.  C.  c  15.8.  85.  p.  514.  of  a  rape  actually  committed. 

(r)  Jenks*s  case,  O.  B.    1796,  cor.  (I)  1  Hale  560.    2  East.  P.  C.  c.  15. 

Kacdonaldy  C.  B.,  Buller,  J.,  and  Law-  s.  25.  p.  514.    Rex  v.  Furnivai,  East. 

rence,  J.,  and  considered  of  by  the  T.  1821,  Russ.  &  Ry.  445. 

judges,  Mich.  T.  1796,  8 Leach  774.  (u)  1  Hale  559.    Rex  v.  Furnivai^ 

SJBast.  P.  C.  c.  15.S.85.  p.  514,  where  Russ.  &  Ry.  446. 
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thfi  goods  of  a  person  ;  and  the  second  count  laid  it  with  intent 
to  murder  him ;  it  was  objected^  upon  a  general  verdict  of  guilty, 
that  there  were  two  several  capital  charges  in  the  same  indict- 
ment, tending  to  deprive  the  prisoner  of  the  challenges  to  which 
he  would  have  been  entitled  if  there  had  been  distinct  indictments, 
and  also  tending  to  perplex  him  in  his  defence ;  but  the  indict* 
ment  was  holden  good,  on  the  ground  that  it  was  the  same  fact 
and  evidence,  only  laid  in  different  ways,  {x) 

Having  thus  treated  of  the  offence  of  burglary,  according  to  its 
definition,  we  may  enquire  shortly  concerning  the  proceedings 
against  offenders  by  indictment. 

It  is  essential  that  the  indictment  should  state  the  fact  to  have 
been  done  in  the  night,  noctantery  or  nocte  efusdem  did,  {y)  And 
it  must  also  express  at  about  what  hour  of  the  night  it  happened ; 
as  where  an  indictment  only  alleged  the  fact  to  have  been  com- 
mitted in  the  night,  but  did  not  express  about  what  hour  it  was 
done,  Gould  J.,  held  it  insufficient  as  for  a  burglary,  and  directed 
the  prisoner  to  be  found  guilty  of  a  simple  felony  only.  And  he 
gave  as  a  reason,  that  as  the  rule  now  established  is  that  a  bur- 
glary cannot  be  committed  during  the  crepusculurriy  it  is  therefore 
necessary  to  specify  the  hour,  in  order  that  the  fact  may  appear, 
upon  the  face  of  the  indictment,  to  have  been  done  between  the 
twilight  of  the  evening  and  that  of  the  morning,  (z)  It  is  not  ne- 
cessary, however,  that  the  evidence  should  correspond  with  the 
allegation  as  to  the  hour,  so  that  it  shews  the  fact  to  have  been 
committed  in  the  night,  (a) 

The  offence  must  be  laid,  as  we  have  seen,  to  have  been  com- 
mitted in  a  mansion-house,  or  dwelling-house,  the  term  dwelling- 
house  being  that  more  usually  adopted  in  modern  practice,  {b)  It 
would  not  be  sufficient  to  lay  it  generally  as  having  been  commit- 
ted in  a  house,  (c)  Where  the  burglary  has  been  committed  in  such 
an  outhouse  as  by  law  is  considered  part  of  the  dwelling-house, 
it  must  be  laid  as  having  been  done  in  the  dwelling-house,  or  in  a 
stable,  bam,  &c.part  of  the  dwelling-house ;  either  of  which  state- 
ments may  be  adopted,  (e/)  The  parish  in  which  the  dwelling- 
house  is  laid  to  be  situate  must  be  correctly  stated,  as  a  variance 
in  this  respect  will  be  fatal,  (e)     Upon  an  indictment  for  stealing 


{x)  Thompson's  case,  JToi/o/Xr  Sum. 
Ass.  1781,  and  Mich.  T.  1781,  when 
the  case  was  considered  of  by  seven 
judges  only,  who  were  unanimous  that 
the  mdictmenl  was  good.  8  East  P.  C . 
c.  15.  s.  86.  p.  515. 

( jr)  1  Hale  549.     Ante,  1 ,  38. 

{%)  Waddington*s  case,  Lancaster 
Lent  Ass.  1771.  1  Bum's  Just.  B«r- 
gUry,  S.  I.  8  East.  P.  C.  c.  16.  s.  84. 
p.  513.  In  8  Hale  179.  it  is  said,  that 
the  indictment  ought  to  be  taU  die 
circa  horam  deeimam  in  nocte  ^utdem 
dicifelonicc  et  burgiariierfregU;  but 
that  according  to  some  opinions  bur- 
glariler  carries  a  sufficient  expression 


that  it  was  done  in  the  night. 

(a)  8  East.  P.  C.  c.  15.  s.  84.  p.  513. 

(b)  Ante,  18,  et  segu, 
(r)  1  Hale  550. 

(d)  Garland's  case,  1  Leach  144. 
where  an  outhouse  having  been  broken 
open,  the  indictment  was  for  breaking 
and  entering  the  dweliing^house :  and 
Dobbs's  case,  8  East.  P.  C.  c.  1 5.  s.  84. 
p.  518.  and  s.  85.  p,  513.  where  the 
indictment  was  for  nreaking  and  en- 
tering the  stable  of  J.  B.  part  of  h£$ 
dwelling-house, 

{e)  8  Stark.  Crim.  Plead.  415.  note 
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in  a  dwelling-hoafie,  it  has  been  held  that  if  it  is  not  expressly 
stated  where  the  dwelling-house  is  situated,  it  shall  be  taken  to 
be  situate  at  the  place  named  in  the  indictment  by  way  of  venue. 
The  indictment  stated  that  the  prisoner  on,  &c.  at  Liverpool,  one 
coat  of  J.  S.,  of  the  value  of  40^,  in  the  dweUing-house  of  W.  T., 
then  and  there  being,  then  and  there  feloniously  did  steal :  and,  a 
case  being  reserved  upon  the  question  whether  the  indictment 
shewed  sufficiently  that  the  dweUing-house  was  situate  at  Liver- 
pool ;  the  judges  held  that  it  did.  (/) 

The  allegation  of  the  offence  having  been  committed  in  a  man^ 
sion-house,  must  be  understood,  however,  as  confined  to  bur- 
glaries in  private  houses ;  for  though  it  has  been  quaintly  ob- 
served, that  a  church  is  domus  mansionalis  Dei,  {g)  it  is  die  better 
opinion  that  the  indictment,  in  the  case  of  a  burglary  committed 
in  a  church,  need  not  proceed  upon  such  a  supposition,  but  will 
be  more  properly  framed,  according  to  the  truth  of  the  fact,  by 
stating  the  offence  to  have  been  committed  in  the  parish  church  of 
the  parish  to  which  it  belongs,  {h) 

It  is  necessary  to  state  the  name  of  the  owner  of  the  dwelling-  st&tement  of 
house,  in  the  indictment,  with  accuracy,  and  such  certainty  to  a  the  name  of 
common  intent,  as  is,  in  general,  necessary  in  the  description  of  a  Ij*  d^gj^n^. 
party  who  has  sustained  an  injury.  {%)     In  a  case  where  the  in-  houM. 
dictment  stated  the  burglary  to  have  been  committed  in  the  shop 
ciijusdam  Hicardi,  without  mentioning  the  simame  of  the  owner, 
it  was  doubted  whether  it  was  good,  {k)     And  where  the  name  of 
the  owner  of  the  dwelling-house  was  altogether  mistaken,  as  where 
the  indictment  laid  the  burglary  to  have  been  committed  in  the 
dwelling-house  of  John  Snoxall,  and  it  appeared  that  it  was  not 
the  dwelling-house  of  John  Snoxall,  it  was  holden  that  the  pri- 
soner could  not  be  found  guilty  either  of  the  burglary,  or  of  steal* 
ing  to  the  amount  of  forty  shillings  in  the  dwelling-house:  it 
being  essential,  in  both  cases,  to  state  in  the  indictment  the  name 
of  the  person  in  whose  house  the  offences  are  committed.  (/)    And 
where  the  prisoner  was  indicted  for  stealing  in  the  dwelling-house 
of  Sarah  Lunns,  and  it  appeared  in  evidence  that  her  name  was 
Sarah  London ;  the  variance  was  holden  to  be  fatal  to  the  capital 
part  of  the  indictment,  (m) 

The  terms  of  art  usually  expressed  by  the  averment  '*  feloni-  Terms  of  art 
"  ously  and  burglariously  did  break  and  enter"  are  essentially  —b^rgiari- 
necessary  to  the  indictment.    The  word  burglariously  cannot  be  ^i^'and* 
expressed  by  any  other  word  or  circumlocution;* and  the  aver-  eHtered. 
ment  that  the  prisoner  broke  and  entered  is  necessary,  because  a 


if)  Rex  V,  Napper,  Mich.  T.  1824, 
MS.  Bayley,  J.,  and  Ky.  &Mood.C.  C. 
44. 

(g)  3  Inst  64. 

(A)  1  Hale  556.  1  Hawk.  P.  C.  c. 
S8.  s.  17.  8  East  P.  C.  c.  15.  8.  84. 
p.  518. 

(0  8£ast  P.  C.  c.  15.  8.  84.  p.  513. 
1  Chit  Grim.  Law  815,  etsequ,  3  Chit 
Crim.  Law  1096.  jinte^  80«  et  aequ. 

(k)  Cole's  case.  Moor  466.  1  Hale 
558.   8  East.  P.  C.  c.  15.  s.  84.  p.  513. 


In  Moor  ft  is  said  to  have  been  holden 
pood  ;  but  this  is  not  raentioned  hy 
Lord  Hale.  In  3  Chit.  Crim.  L.  1098, 
it  is  said  that  there  can  be  little donbt 
that  at  the  present  day  such  an  omis- 
sion would  be  considered  as  material. 

(/)  White's  case,  0.  B.  1783.  1 
Leach  258.  8£ast  P.  C.  c.  15.  s.  84. 
p.  513. 

(m)  Woodward*s  case,  0.  B.  1785. 
ear.  Adair,  Serjeant,  Recorder.  1 
Leach  853,  note  (a). 
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breaking  without  an  entering^  or  an  entering  without  a  breakings 
will  not  make  burglary,  (n) 
Of  laying  tbe        With  rcspect  to  the  intent,  it  is  clear  that  it  must  be  expressly 
intent;  and  of  alleged  in  the  indictment,  and  proved  agreeably  to  the  fact,  either 
giary  and*^'      that  the  party  committed  a  felony  in  the  dwelling-house,  or  that 
larceny  in  the  he  broke  and  entered  tbe  house  with  intent  to  commit  a  felony 
mcnt  ^^^^^^^     therein,  (o)     And  it  seems  to  be  the  better  course  first  to  lay  the 
intent,  and  then  state  the  particular  felony,  if  a  felony  has  actually 
been  committed.     For  though  where  an  indictment  charges  that 
the  prisoner  **  the  dwelling-house  of  A.  B.  feloniously  and  bur- 
^^  glariously  did  break  and  enter  and  the  goods  of  A.  B.  then  and 
"  there  feloniously  and  burglariously  did  steal,  take,'*  &c.  it  com- 
prises two  offences,  namely,  burglary  and  larceny ;  and  the  pri- 
soner may  therefore  be   acquitted  of  the  burglary,  and  found 
guilty  only  of  the  larceny ;  yet  it  seems  he  cannot  be  found  guilty 
of  the  burglary  if  he  be  acquitted  of  the  larceny ;  on  the  ground 
that  when  the  offence  is  so  charged  the  larceny  constitutes  part  of 
the  burglary,  (p)     It  has  therefore  been  recommended,  by  high 
authority,  as  the  better  way,  to  charge  the  prisoner  with  breaking, 
&c.  with  intent  feloniously  and  burglariously  to  steal,  &c.  and  to 
add  also  the  particular  felony;  as  upon  such  an  indictment  he  may 
be  convicted  of  a  simple  burglary,  though  acquitted  of  the  fe- 
lony, (y) 
Of  joining  It  was  also  said,  by  the  same  high  authority,  that  three  offences 

three  offences  might  have  been  joined  in  the  same  indictment ;  namely,  bur- 
iSdictm"^,*  glary,  larceny,  and  felony,  upon  the  statute  of  5  &  6  Ed.  6.  c. 
9.  (r)  for  robbing  a  person  in  a  dwelling-house,  the  owner,  his 
wife,  &c.  then  being  within,  whether  waking  or  sleeping.  And  that 
upon  such  indictment,  which  need  not  have  concluded  against  the 
form  of  the  statute,  the  prisoner  might  have  been  convicted  of  the 
burglary,  and  found  not  guilty  of  felony ;  or  convicted  of  the  fe- 
lony upon  the  statute  5  &  6  Ed.  6.  c.  9.  and  found  not  guilty  of 
the  burglary ;  in  either  of  which  cases  he  would  have  been  ousted 
of  his  clergy ;  or  he  might  have  been  convicted  of  the  larceny 
only,  and  found  not  guilty  of  the  burglary  and  the  felony  upon  the 
statute ;  in  which  case*  he  would  have  been  entitled  to  his 
clergy.  )s) 

We  have  already  seen  that  different  intents  may  be  stated  in 
fercnt  intents,  ^j^g  indictment ;  and  such  a  mode  of  proceeding,  by  laying  the 
same  fact  in  different  ways,  may  be  rendered  expedient  by  the 
particular  circumstances  of  the  case,  (t) 

It  was  decided  in  an  important  case,  in  which  the  point  ^as 
fully  considered,  that  an  acquittal  upon  an  indictment  for  bur- 
glary, in  breaking  and  entering  a  dwelling-house  and  stealing 
goods,  cannot  be  pleaded  in  bar  to  an  indictment  for  burglary  in 
the  same  dwelling-house,  and  on  the  same  night,  with  intent  to 
steal ;  on  the  ground  that  the  several  offences  described  in  the 
two  indictments  could  not  be  said  to  be  the  same. 


Of  laying  dif- 


Of  the  plea  of 
autre/oU  ac 

Kcx  r.Van- 
dcrcomh  and 
Abbott. 
A  prisoner 
indicted  for 
bui^lary,  in 


(n)  1  Hale  550.    «  East.  P.  C.  c.  15. 
8.  24.  p.  519.    Anie^  2. 
(a)  1  Hale  550.    Jnte,  SS,  et  seq, 
(p)  1  Hale  550,  560. 
iq)  1  Hale  560. 


(r)  Now  repealed  by  7  and  8  Geo. 
4.  c.  27. 

(#)  I  Hale  561.  S  East.  P.  C.  c  15. 
s.  27.  p.  516. 

(0  Ante,  S5. 


CHAP.  l] 


Plea  of  Autrefois  Acquit. 
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The  indictment  charged  the  prisoners  with  burglariously  break-  brenlclng  and 
ing  and  entering  the  dwelling-house  of  Merial  Nevill  and  Ann  ^"*^»*j?ff  * 
Nevill,  with  intent  to  steal  their  goods  ;  and  they  pleaded  a  plea  house  *^?M  m-     ' 
of  autrefois  acquit  upon  a  former  indictment,  which  indictment  '«''<'  to  stpni, 
charged  them  with  burglariously  breaking  and  entering  the  dwell-  {iJ'J,"^^  f/^^- 
ing-house  of  Merial  Nevill  and  Ann  Nevill,  ofid  stealing  goods  of  quittai  upon 
Merial  Nevill,  goods  of  Ann  Nevill,  and  goods  of  one  Susanna  »»  indictment 
Gibbs.    The  plea  conduded  with  averring  the  identity  of  the  per-  S^'^gkr^"** 
sons  of  the  prisoners,  and  that  the  burglary  was  the  same  identical  which  charged 
and  individual  burglary.    To  this  plea  there  was  a  demurrer,  which  ^breaking  and 
was  argued  before  all  the  Judges  of  England  ;  and  their  opinion  gai^eTweiilng- 
was  afterwards  delivered  by  Mr.  Justice  Buller  at  the  Old  Bailey  bou&e  aud 

June  Session  1796.  stealing  there. 

The  learned  judge  said  that  it  had  been  contended  on  behalf  of 
the  prisoners,  that  as  the  dwelling-house  in  which,  and  the  time 
when,  the  burglary  was  charged  to  have  been  committed  were 
precisely  the  same  both  in  the  indictment  for  the  burglary  and 
stealing  the  goods,  on  which  they  were  acquitted,  and  in  the  in- 
dictment for  the  burglary  with  intent  to  steal  the  goods,  which 
was  then  depending,  the  offence  charged  in  both  was,  in  contem- 
plation of  law,  the  same  offence,  and  that  of  course  the  acquittal 
on  the  former  indictment  was  a  bar  to  all  further  proceeding  on  the 
latter.  He  then  proceeded,  ^^  It  is  quite  clear,  that  at  the  time 
'^  the  felony  was  committed,  there  was  only  one  act  done,  namely, 
^'  the  brealang  the  dwelling-house.  But  this  fact  alone  will  not 
"  decide  this  case ;  for  burglary  is  of  two  sorts ;  first,  breaking 
*^  and  entering  a  dwelling-house  in  the  night  time,  and  stealing 
"  goods  therein ;  secondly,  breaking  and  entering  a  dwelling- 
house  in  the  night  time,  with  intent  to  commit  a  felony^  al- 
though the  meditated  felony  be  not  in  fact  committed.  The 
"  circumstance  of  breaking  and  entering  the  house  is  common  and 
essential  to  both  the  species  of  this  offence  :  but  it  does  not  of 
itself  constitute  the  crime  in  either  of  them ;  for  it  is  necessary, 
to  the  completion  of  burglary,  that  there  should  not  only  be  a 
**  breaking  and  entering,  but  the  breaking  and  entering  must  be 
'^  accompanied  with  a  felony  actually  committed,  or  intended  to 
^^  be  committed  ;  and  these  two  offences  are  so  distinct  in  their 
^  nature,  that  evidence  of  one  of  them  will  not  support  an  indict- 
''  ment  for  the  other,  {u)     In  the  present  case,  therefore,  evidence 

(ii)  It  is  well  established  that  an  in- 
dictment for  breakino^  and  entering, 
&c.  and  Healing  goods,  will  not  be 
sopported  by  evidence  of  a  breaking 
anil  entering,  &c.  with  intent  to  ateS 
tbem.  But  it  has  been  supposed,  that 
an  indictment  for  breaking  and  enter- 
ing, &c.  with  intent  to  Bteat,  will  be 
supported  by  evidence  of  breaking 
and  entering,  &c.  and  an  actual  steal' 
ing.  Jnle,  35,  38.  If  this  be  so, 
the  report  of  the  judgment  delivered 
by  Mr.  J.  Buller,  as  here  given,  states 
toe  point  too  largely  ;  as  it  seems  to 

So  to  the  extent  of  saying  that  evi- 
ence  of  a  breaking  and  entering,  and 


« 


€C 


a  felony  actually  committed  will  not 
support  an  indictment  for  a  breaking 
and  entering,  &c.,  and  a  felony  in- 
tended to  be  committed.  In  8  East. 
P.  C.  c.  15.  s.  29.  p.-  520.  the  learned 
author  observes  upon  this  case,  and 
ssLjs^.  *'  Qutere,  whether  the  definition 
t*  of  the  crime  be  not  solely  resolvable 
*'  into  the  breaking,  &c.  with  an  in- 
"  tent  to  commit  felony  $  of  which 
'*  the  actual  commission  is  such  a 
"  strong  presumptive  evidence  that 
*'  the  law  has  adopted  it,  and  admits 
**  it  to  be  equivalent  to  a  charge  of 
*^  the  intent  in  an  indictment.  And 
(« therefore  an   indictment  charging 
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"  of  the  breaking  and  entering  with  intent  to  steal,  was  rightly 
*^  held  not  to  be  sufficient  to  support  the  indictment  charging  the 
*^  prisoner  with  having  broke  and  entered  the  house,  and  stolen 
^^  the  goods  stated  in  the  first  indictment ;  and  if  crimes  are  so 
^^  distinct,  that  evidence  of  the  one  will  not  support  the  other,  it 
^^  is  as  inconsistent  with  reason,  as  it  is  repugnant  to  the  rules  of 
'^  law,  to  say  that  they  are  so  far  the  same  that  an  acquittal  of  the 
"  one  shall  be  a  bar  to  a  prosecution  for  the  other/* 

The  learned  judge  then  observed,  upon  the  cases  which  had 
been  cited  on  behalf  of  the  prisoners,  in  support  of  the  proposi- 
tion contended  for  by  their  counsel;  namely.  Turner's  case, (ar) 
and  the  case  of  Jones  and  Beaver,  (y)  In  Turner's  case  it  was 
agreed  that  the  prisoner  having  been  formerly  indicted  for  bur- 
glary, in  breaking  the  house  of  a  Mr.  Tryon,  and  stealing  his 
foods,  and  acquitted,  could  not  be  indicted  again  for  the  same 
urglary,  in  breaking  his  house,  and  stealing  therein  the  money 
of  one  Hill,  (a  servant  of  Mr.  Tryon)  but  that  he  might  be  in- 
dicted for  felony  in  stealing  the  money  of  Hill.  Upon  this  case 
Mr.  J.  Buller  observed  :  "  The  decision  was  not  a  solemn  judg- 
"  ment,  for  the  prisoner  was  not  indicted  a  second  time  for  the 
*^  burglary;  it  was  merely  a  direction  from  the  Judges  to  the 
^'  officer  of  the  court  how  to  draw  the  second  indictment  for  the 
larceny ;  and  it  proceeded  upon  a  mistake,  as  I  shall  presently 
shew.  If  the  Judges  in  that  case  exercised  a  little  lenity  before 
"  the  indictment,  which  might  more  properly  have  been  done 
after  conviction,  much  censure  could  not  fall  on  thera.  But 
Ihey  proceeded  on  the  ground  that  Turner,  having  been  in- 
dicted for  burglary  in  breaking  the  house  of  Mn  Tryon,  and 
stealing  his  goods,  and  acquitted  thereof,  could  not  be  again 
*^  indicted  for  the  same  burglary  for  breaking  the  house,  though 
*^  he  might  be  indicted  for  stealing  the  money  of  Hill,  for  which 
*^  he  had  not  been  indicted  before  :  and  he  was  indicted  accord- 
ingly. The  Judges,  therefore,  must  have  conceived  that  the 
breaking  the  house  and  the  stealing  the  goods  were  two  distinct 
*'  offences;  and  that  breaking  the  house  only  constituted  the 
"  crime  of  burglary ;  which  is  a  manifest  mistake :  for  the  bur- 
glary consisted  in  breaking  the  house  and  stealing  the  goods ; 
and  if  stealing  the  goods  of  Hill  was  a  distinct  felony  from  that 
of  stealing  the  goods  of  Tryon,  which  it  was  admitted  to  be, 
the  burglaries  could  not  be  the  same." 
With  respect  to  the  case  of  Jones  and  Beaver,  the  learned 
Judge  said,  that  it  proceeded  entirely  upon  the  decision  in  Tur- 
ner's case ;  and  that,  the  foundation  failing,  the  superstructure 
could  not  stand.  (2) 
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"  the  breaking,  &c.  to  be  with  intent 
'*  to  steal,  is  said  to  be  supported  b? 
*'  proof  of  actual  stealings  though 
•*  certainly  not  Tice  versa." 

(x)  Kel.  30. 

(y)  Kel.  52. 

(z)  Rex  V,  Jones  and  Beaver,  Kel. 
50.  The  prisoners  were  indicted  for 
burglariously  breaking  and  entering 
the  dwelling-house  of  Lord  Gombury, 


and  stealing  his  goods  therein;  and, 
being  acquitted,  were  afterwards  in- 
dicted for  the  same  burglary,  in 
breaking  and  entering  Lord  Corn- 
bury's  house,  and  stealing  the  goods 
of  a  Mr.  Nunessey :  and  it  was  agreed 
that,  as  they  had  been  before  ac- 
quitted, they  could  not  be  indicted 
(kgain  for  the  same  burglary,  but  that 
they  might  be  indicted  for  the  felony 
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The  learned  judge  then  referred  to  several  authorities^  (a)  and  ^utre/oif  4Ui- 
continaed,  "  These  cases  establish  the  principle^  that  unless  the  J^^^eTi^ 
*^  first  indictment  were  such  as  the  prisoner  might  have  been  con-  plea  unless  the 
**  victed  upon  by  proof  of  the  facts  contained  in  the  second  in-  &cts  contain- 
^  dictment,  an  acquittal  on  the  first  indictment  can  be  no  bar  to  ^nd  kdicT' 
*'  the  second.    Now,  to  apply  the  principle  to  the  present  case :  mcnt  would, 
'^  the  first  indictment  was  for  burglariously  breaking  and  enter-  '^  *^e>  ^•^c 
'^  ing  the  house  of  Miss  Nevills,  and  stealing  the  goods  men-  S^q^^cu^ 
^  tioned ;  but  it  appeared  that  the  prisoner  broke  and  entered  the  ment. 
^^  house  wiih  intent  to  steal ;  for,  in  fact,  no  larceny  was  com- 
'^  mitted,  and  therefore  they  could  not  be  convicted  on  that  in- 
'^  dictment.      But  they  have  not  been  tried  for  burglariously 
^  breaking  and  entering  the  house  of  the  Miss  Nevills  with  intent 
^  to  steal,  which  is  the  charge  in  the  present  indictment,  and 
"  therefore  their  lives  have  never  been  in  jeopardy  for  this  of- 
^  fence.    For  this  reason,  the  Judges  are  all  of  opinion  that  the 
^  plea  is  bad ;  that  there  must  be  judgment  for  the  prosecutor 
^'  upon  the  demurrer;  and  that  the  prisoners  must  take  their 
^  trials  on  the  present  indictment/'    And  the  prisoners  were 
accordingly  tried,  and  convicted,  (b) 

Though  it  is  not  professed  in  this  treatise  to  enter  minutely 
into  the  points  decided  upon  the  pleadings  in  criminal  cases,  it 
may  be  here  mentioned,  with  rrference  to  the  important  plea  of 
autrefois  acquit,  that,  in  a  late  case,  the  doctrine  was  recognized 
that  such  plea  is  no  bar  unless  the  facts  charged  in  the  second 
indictment  would  have  warranted  a  conviction  upon  the  first.  So 
that  if  the  offence  charged  in  the  second  indictment  is  in  one 
Idne's  reign,  and  the  first  indictment  was  confined  by  the  contra 
paSm  to  the  preceding  reign,  an  acquittal  upon  the  first  could  not 
be  pleaded  in  bar  to  the  second.  To  an  indictment  for  keeping  a 
gaming  house  in  the  time  of  Geo.  4th,  the  defendant  pleaded 
that  at  a  sessions  in  4  Geo.  4.  he  was  indicted  for  that  he,  on  the 
18th  January,  57  Geo.  3.  and  on  divers  other  days  between  that 
day  and  the  taking  of  that  inquisition,  kept  a  gaming  house 
against  the  peace  oi  our  said  lord  the  king,  that  he  was  tried  and 
acquitted,  and  that  the  offence  on  both  indictments  was  the  same. 
To  this  there  was  a  demurrer,  and  it  was  urged  that  the  contra 
pacem  in  the  first  indictment  tied  up  the  prosecutor  to  the  proof 
of  an  offence  in  the  time  of  Geo.  the  third,  for  Geo.  the  third  being 
the  only  king  named  in  that  indictment,  ^^  our  said  lord  the  king'' 
in  that  indictment  must  have  referred  to  him,  and  then  the  defen- 
dant could  not  have  been  punished  in  that  indictment  for  keeping 
the  bouse  in  the  time  of  King  Geo.  the  4th.  And  the  demurrer 
was  held  good,  (c) 

In  the  preceding  case  of  Rex  v.  Vandercomb  the  property  in  the  A  party  in- 
goods  was  laid  differently  in  the  two  indictments.    The  first,  upon  JmUnr'and 
which  the  prisoners  had  been  acquitted,  stated  some  of  the  goods  stt^ing  the 
stolen  to  belong  to  Merial  Nevill,  others  to  Ann  Nevill,  and  others  goods  of  a 

in  stealing  the  goods  of  Mr.  Nunes-  S42. 

sej,   precisely  as  '  had   before   been         (b)  Rex  v.Vanderconib  and  Abbott, 

done  m  Tamer*s  case.  1796,   2  Leach.  716.  8  East.  P.  C.  c. 

(a)  %  Hawk.  P.  C.  c.  35.  s.  3.    Post.  15.  s.  S9.  p.  519. 
361,  368.    Hex  v.  Pedley,  1  Leach.         {e)  Rex  v.  Taylor,  8B.&C.  508. 
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quitted,  may 
afterwards  be 
indicted  for 
the  same  bur- 
glary, and 
stealing  the 


particular  per-  to  Susatina  Gibbs  ;   and  the  second  indictment  stated  the  goods 
son,  and  ac-     intended  to  be  stolen  to  belong  to  Merial  and  Ann  Nevill  only. 
And  it  is  said  that  BuUer^  J.^  in  delivering  the  opinion   of  the 
Judges  on  the  case,  observed,  that  the  property  in  the  goods  was 
differently  described  in  the  two  indictments,  and  said,  that  this 
might  afford  another  objection  to  the  plea;  but  that  he  had  not 
goods  of  a  dif-  entered  into  the  consideration  of  the  circumstance,  as  the  case  did 
fcrent  person.   jjq|.  require  it.  {d)    And  the  ancient  doctrine,  thiat  a  person  in- 
dicted and  acquitted  for  breaking  and  entering  a  dwelling- house 
in  the  night,  and  there  stealing  the  goods  of  one  person,  could  not 
be  afterwards  indicted  for  the  same  breaking  and  entering,  and 
stealing  the  goods  of  another  person,  appears  to  have  been  over- 
ruled  in  this  case,  when  the  authorities  by  which  it  was  supposed 
.  to  have  been  established  were  denied  to  be  law.  (e)    It  may  be 
7  & 8 6.  4.  c.  mentioned  also  that  the  statute  7  ^^  Geo.  4.  c.  28.  s.  3.  enacts 
that  no  plea  setting  forth  any  attainder  shall  be  pleaded  in  bar  of 
any  indictment,  unless  the  attainder  be  for  the  same  offence  aa 
that  charged  in  the  indictment. 

Where,  upon  an  indictment  for  a  burglary  and  stealing  goods, 
the  prosecutor  failed  to  prove  any  nocturnal  breaking,  or  any  lar- 
eeny,    subsequent  to  the  time  when  the  prisoners  entered  the 
house,  which  must  have  been  after  three  o'clock  in  the  afternoon 
of  the  day  on  which  the  offence  was  charged  to  have  been  com- 
mitted ;  it  was  proposed  to  give  evidence  of  a  larceny  by  the  pri- 
soners,  of  some  of  the  articles  mentioned  in  the  indictment, 
though  committed  before  three  o'clock  on  the  day  on  which  they 
mitted*on'the    ^^re  charged  to  have  entered  the  house ;  but  the  court  refused  to 
day  laid  in  the  receive  the  evidence.    They  said,  that  the  charge  contained  in  the 
^  indictment  of  burglariously  breaking  and  entering  the  house,  iind 

stealing  the  goods,  might  unquestionably  be  modified,  by  shewing 
that  the  prisoners  stole  the  goods  without  breaking  open  the 
house;  but  that  the  charge  proposed  to  be  introduced  went  to 
connect  the  prisoners  with  an  antecedent  felony  committed  before 
three  o'clock  on  the  day  mentioned,  at  which  time  it  was  clear 
that  they  had  not  entered  the  house ;  that  the  transactions  were 
distinct;  and  that  it  might  as  well  be  proposed  to  prove  any 
felony  which  those  prisoners  might  have  committed  in  that  house 
seven  years  before.  (/) 

Where  a  larceny,  whether  within  or  ousted  of  clergy,  was 
charged  in  the  same  indictment  with  a  burglary,  it  was  holden 
that  the  prisoner  might  be  found  not  guilty  of  the  burglary,  and 
convicted  of  the  larceny,  {g)  Thus,  where  the  prisoners  were 
acquitted  of  the  burglary,  upon  an  indictment  for  a  burglary  and 
larceny,  and  found  guilty  of  stealing  in  the  dwelling-house  to  the 
amount  of  forty  shillings,  it  was  holden  that  they  were  excluded 
from  their  clergy,  though  there  was  no  separate  and  distinct  count 
in  the  Indictment  on  the  statute  12  Ann.  c.  7* :  (A)    and  the 


28.  s.  3. 


If  a  prisoner 
be  charged 
with  a  bur- 
glary and 
stealing  the 
goods,  the 
prosecutor, 
on  failing  to 
proye  that 
these  facts 
were  com- 


indictment, 
cannot  be  ad- 
mitted to 
proye  that 
the  larceny 
was  commit- 
ted on  a  for- 
mer day. 


Verdict. 


(d)  2  East.  P.  C.  c.    15.  s.  29.  p. 
519.  note(^). 

(e)  Viz.  Turner*8  case,  and  the  case 
of  Jones  and  Bea?er,  ante,  40. 


(f)  Hex  v;  Vandercomb   and  Ab- 
bott, 2  Leach.  708. 

(g)  Ante,  38. 

(h)  Now  repealed  by  7  &  8  G.  4.  c. 
27. 


CflAP.  1.] 


Proceedings—-  Verdict. 
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Judges  were  of  opinion  that  the  indictment  contained  every  charge* 
that  was  necessary  in  an  indictment  upon  that  statute,  (t) 

In  this  case  the  finding  of  the  jury  was,  "  not' guilty  of  breaking  Not  guilty  of 
and  entering  the  dwelling-house  in  the  night,  but  guilty  of  steal-  ||^®  ^^fi^^i 
ing  the  box  and  money  in  the  dwelling-house  :•*  (j)  upon  which,  st"caUng  above 
part  of  the  objection,  on  behalf  of  the  prisoners,  was,  that  they  the  value  of 
were  not  excluded  from  clergy,  because  the  jury  had  acquitted  ^e'dwl^y.** 
them  of  the  burglary.  (A)     And  formerly  it  appears  to  have  been  houac. 
doubted,  whether,  where  the  words  "  not  guilty  of  the  burglary*'  were 
a  part  of  the  finding  of  the  jury,  the  prisoner  was  not  by  necessary 
consequence  acquitt5ed  of  the  felony  also.  (I)    But  in  a  more  recent 
case,  where  the  indictment  was  for  a  burglary  and  larceny,  and  the 
verdict  was  "  not  guilty  of  the  burglary,  but  guilty  of  stealing 
"  iibove  the  value  of  forty  shillings  in  the  dwelhng-house ;"  and 
the  entry  by  the  officer  was  in  the  same  words ;  the  Judges,  after 
some  debate,  and  after  adjourning  the  case  to  a  subsequent  term, 
held  the  finding  sufficient  to  warrant  a  capital  judgment.    They 
agreed,  that  if  the  officer  were  to  draw  up  the  verdict  in  form,  he 
must  do  it  according  to  the  plain  sense  and  meaning  of  the  jury ; 
and  that  the  minute  was  only  for  his  future  direction,  (m) 

It  has  been  supposed,  that  upon  an  indictment  against  several  Where  several 
persons  for  a  burglary  and  larceny,  the  jury  could  not  find  one  Sdicted"togc- 
guilty  of  the  burglary  and  another  guilty  of  the  larceny  only,  upon  tter,  for  bur- 
the  same  indictment,  and  the  same  evidence  y  as  such  a  finaing  f  ^"T  "»d 
would  shew  that  the  offences  of  the  several  prisoners  were  of  a  offence  of  ^ 
distinct  nature,  and  therefore  ought  not  to  have  been  included  in  some  maybe- 
the  same  indictment,  (n)     But  by  the  opinion  of  a  majority  of  the  ^^J^**hT«^^ 
Judges  in  a  late  case,  it  appears  that  upon  an  indictment  for  bur-  oniy  larceoy. 
glaty  and  larceny  against  two,  one  may  be  found  guilty  of  the 
burglary  and  larceny,  and  the  other  of  the  larceny  only.     Upon 
an  indictment  against  Moss  and  two  others  for  burglary  and  steal- 
ing in  the  dwelling-house  to  the  value  of  forty  shillings.  Moss 
pleaded  guilty  to  the  whole,  and  the  other  two  were  found  guilty 
of  stealing  in  the  dwelling-house  to  the  amount  of  forty  shillings, 
but  acquitted  of  the  burglary.    A  case  was  saved  upon  the  ques- 
tion how  the  judgment  should  be  entered,  and  seven  of  the  judges 
thought  that  it  might  be  entered  against  all  the  three  prisoners; 
against  Moss  for  the  burglary  and  capital  larceny,  and  against  the 
other  two  for  the  capital  larceny:  Burrough,  J.,  and  Hnllock,  B., 


(t)  Rex  o.  Witbftl  and  Oveiend, 
GuadfordAsR,  1778,  Hil.  T.  1774.  1 
Leach  88. 

ij)  In  the  indictment  the  box  was 
described  as  containing  sixty  pounds 
of  money. 

(At)  Rex  o.  Withal    and  Overend, 

1  Leach  88.    2  East  P.  C.  c.  15.  s.  28. 
p.  517. 

(/)  Comer's  case,  1744,  1  Leach  S6. 

2  East  P.  C.  c.  15.  s.  28.  p.  516. 

(m)  Hun^rford's  case,  iBriXol,  1790, 
East  and  Trin.  T.  1790,  2  East.  P.  C. 
c.  15.  s.  28.  p.  618.  Many  of  the  judges 
tboogfat  that  an  entry,  **  not  guilty  of 
**  the  breaking  and  entering  in  the 


*'  night,  but  guilty  of  the  stealing, 
^*  &c.**  would  he  more  correct.  But 
it  appeared  upon  inquiry  to  he  the 
constant  course  on  every  circuit  in 
England,  upon  an  indictment  for 
murder,  where  the  party  was  only  con- 
victed of  manslaughter,  to  enter  the 
verdict  '*  not  guilty  of  murder,  but 
"  guilty  of  manslaughter;"  or,  **  not 
•*  guilty  of  murder,  but  guilty  of  felo- 
"  niously  killing  and  smying  ^  and 
yet  muraer  includes  the  killing. 

(ft)  Rex  V.  Turner  and  others,  1 
Sid.  171.  2East  P.  C.  c  15.  s.  28. 
p.  519. 
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Punisliment 
of  principal 
offenders. 


Principals  in 
the  second 
degree,  and 
accessories. 


Trial  of  acces- 
sories. 


thought  otherwise,  but  Hullock,  B.,  thought  that  if  a  nolle  prosequi 
were  entered  as  to  Moss  for  the  burglary,  judgment  might  be 
entered  against  all  the  three  for  the  capital  larceny.  The  seven 
judges  thought  that  ttere  might  be  cases  in  which  upon  a  joint 
larceny  by  several,  the  oiBfence  of  one  might  be  aggravated  by  bur- 
glary in  him  alone,  because  he  might  have  broken  the  house  in 
the  night  in  the  absence  and  without  the  knowledge  of  the  others 
in  order  to  come  afterwards  and  eflfect  the  larceny,  and  the  others 
might  have  joined  in  the  larceny  without  knowing  of  the  previous 
breaking,  (o) 

BurgUiry  was  at  common  law  a  felony  within  the  benefit  of 
clergy ;  {p)  but  a  higher  punishment  was  imposed  by  the  pro- 
visions of  several  statutes  now  repealed.  And  the  recent  statute 
7  &  8  Geo.  4.  c.  29.  s.  11.  makes  it  a  capital  oflFence  by  enacting 
that  every  person  convicted  of  burglary  shall  suffer  death  as  a 
felon."  (g) 

With  respect  to  accessories,  that  statute  also  enacts  "  that  in 
the  case  of  every  felony  punishable  under  this  act,  every  prin- 
cipal in  the  second  degree,  and  every  accessory  before  the  fact 
*^  shall  be  punishable  with  death,  or  otherwise  in  the  same  manner 
•*  as  the  principal  in  the  first  degree  is  by  this  act  punishable ; 
"  and  every  accessory  after  the  fact  to  any  felony  punishable  under 
"  this  act  (except  only  a  receiver  of  stolen  property)  shall  on  con- 
'*  viction  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
"  two  years.*' 

The  trial  of  accessories  is  now  regulated  by  the  statute  7  Geo.  4. 
c.  64.  ss.  9,  10,  11.,  by  which  an  accessory  before  the  fact  may 
be  tried  as  such  for  a  substantive  felony,  whether  the  principal 
felon  shall  or  shall  not  have  been  previously  convicted,  or  shall  or 
shall  not  be  amenable  to  justice.  It  provides  also,  that  such  ac- 
cessories, and  also  accessories  after  the  fact,  may  be  tried  by  anv 
court  which  has  jurisdiction  to  try  the  principal  felon,  although 
the  offence  be  committed  on  the  seas,  or  abroad ;  and  that  if  the 
offence  be  committed  in  different  counties,  the  accessory  may  be 
tried  in  either.  And  it  also  enacts  that  the  accessory  may  be  pro- 
secuted after  a  conviction  of  the  principal,  although  the  principal 
be  not  attainted,  (r) 


4€ 


(o)  Rex  V.  Batterworth  and  others, 
Mich.  T.  182S,  MS.  Bajley,  J.,  and 
.Russ.  &  Ry.  520. 

(p)  S  lost  63,  65.  4  Black.  Com. 
S88. 

{q)  See  the  stat.  in  the  Addenda  to 


this  Volume.  Benefit  of  clergy  was 
abolished  by  7  &  8  Geo.  4.  c.  28.  s.  6. 
See  also  the  Addenda, 

(r)  See  this  statute  ss.  9,  10,  and  1 1 
in  the  Addenda  to  the  first  Yoiume. 
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CHAPTER  THE  SECOND. 


OF  SACRILEGBy  OB  OF  BREAKING  ANT  CHURCH  OR  CHAPJSL^  AND 

STEALING   THEREIN. 

The  statutes  23  Hen.  8.  c.  1.^  and  1  Edw.  6.  c.  12.  which  related 
to  this  offence,  are  repealed  by  7  &  8  G.  4.  c.  27- 

But  the  7  &  8  G.  4.  c.  29.  s.  10.  enacts,  «  That  if  any  person  f^^^^^  ''^' 
<^  shall  break  and  enter  any  church  or  chapel,  and  steal  therein 
*^  any  chattel,  or  having  stolen  any  chattel  in  any  church  or  chapel 
^^  shall  break  out  of  the  same,  every  such  offender,  being  convicted 
^^  thereof,  shall  suffer  death  as  a  felon.'' 

A  larceny,  therefore,  committed  in  a  church  or  chapel,  accom- 
panied with  a  breaking  of  such  church  or  chapel  is  still  a  capital 
offience,  but  the  provisions  of  the  1  Edw.  6.  c.  12.  which  made 
the  felonious  takmg  of  any  goods  out  of  a  church  or  chapel  a 
capital  offence,  though  there  was  no  breaking,  are  not  re- 
enacted. 

The  words  *'  any  chattel,"  would  probably  be  deemed  to  ex- 
tend to  articles  in  a  church  or  chapel  though  not  used  for  divine 
service.  The  words  ^^  any  goods ''  in  the  repealed  statute  1  Edw. 
6.  c.  12.  were  held  not  to  be  confined  to  goods  used  for  divine 
service,  but  to  extend  to  articles  used  in,  the  church  to  keep  it  in 
proper  order  :  and  it  was  considered  that  such  articles  were  under 
the  protection  of  the  statute,  whilst  the  church  was  in  a  course  of 
being  repaired,  if  they  had  not  been  brought]  in  merely  for  the 
purpose  of  such  repairs.  Whilst  a  church  was  being  repaired, 
the  prisoner  stole  from  it  a  pot  used  to  hold  charcoal  for  airing 
the  vaults,  and  a  snatch-block  used  to  raise  weights  if  the  bells 
wanted  repair.  These  articles  had  been  kept  in  the  church  for 
years,  and  were  not  brought  in  for  the  repairs  which  were  then 
in  progress.  Upon  a  case  reserved,  the  Judges  (eleven  of  them 
being  present)  were  unanimous  that  such  goods  were  under  the 
protection  of  the  statute,  and  that  a  capital  sentence  ought  to  be 
passed  upon  the  prisoner,  as  they  thought  that  the  violation  of  the 
sanctity  of  the  place  was  what  the  statute  was  intended  to  pre- 
vent, (a) 

It  has  been  holden  that  where  the  bells,  books,  or  other  goods  pJ^^J.^^"*  ^^ 
belonging  to  a  church  are  stolen,  they  may  be  laid  in  the  in- 
dictment to  be  the  goods  of  the  parishioners,  (b)    And  it  is  said, 

(a)  Rex  V.  Roarke,  East  T.  1819.      Hawk.  P.  C.  c.  33.  s.  45.   8  Bast  P.  C. 
US.  Bajlej,  J.,  Ross.  &  Rj.  386.  c.  16.  s.  69»  p.  651. 

(k)  1  Hale  512.     S  Hale  81.     1 
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that  he  who  takes  away  the  goods  of  a  chapel  or  abbey,  in  time  of 
vacation,  may  be  indicted,  in  the  first  case,  for  stealing  bona 
capell€Bj  being  in  the  custody  of  such  and  such ;  and  in  the  se- 
cond, for  stealing  bona  domus  vel  ecclesitB,  8fc,  (c) 
Principals  in  Principals  in  the  second  degree,  and  accessories  before  the  fact 
the  second  ^^  punishable  with  death  as  the  principals  in  the  first  degree,  and 
egree,  an  accessories  after  the  fact,  (except  receivers  of  stolen  property)  are 
liable  to  imprisonment  for  two  years.  ((/)  The  proceedings  for  the 
trial  of  accessories  are  regulated  by  7  G.  4.  c.  64.  s.  9^  10^  11.  (e) 

{c)  I    Hale    512.    2   Hale   81.     1  (d)l  hSG.  ^.c.^.s.Q\.  yiddenda 

Hawk.  P.  C.  c.  33.  s.  45.    8  East  P.  C.      to  this  volume. 
C.46.  s.  69.  p.  651.  '  {e)  See  Jddenda  to  the  first  volume. 
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CHAPTER  THE  THIRD. 


OF  HOUSE-BREAKING. 


Besides  the  nocturnal  house-breaking  or  burgkry,  which  has  been 
treated  of  in  the  first  chapter  of  this  book,  the  law  of  England,  in 
its  especial  regard  for  the  safety  and  security  of  the  habitation  of 
man,  provided  by  several  statutes,  {a)  that  the  forcible  invasion 
of  the  dwelling-house  of  another,  or  house-breaking,  when  accom- 
panied with  felony,  should  be  liable  to  capital  punishment,  though 
committed  in  the  day-time. 

The  ancient  statutes  upon  this  subject  have  been  repealed  by  ^  *^^^^  ^^12. 
7  and  8  Geo,  4.  c.  27.    But  the  7  and  8  Geo.  4.  c.  29.  s.  12.  enacts  tenons 
'^  that  if  any  person  shall  break  and  enter  any  dwelling-house,  and  breaking  and 
"  steal  therein  any  chattel,  money,  or  valuable  security,"  to  any  ^'J^yinl-* 
*'  value  whatever,"  every  such  offender  being  convicted  thereof,  house  and 
shall  suffer  death  as  a  felon.  steaUng,  &c. 

The  same  act,  by  s.  13.  provides  and  enacts,  that  no  building,  ^^th'^^*' 
although  within  the  same  curtilage  with  the  dwelling-house,  shdl  jy^^  '^^^^  ^^^ 
be  deemed  to  be  part  of  such  d  ..'elling-house  for  the  purpose  of  tend  to  build- 
burglary,  or  for  any  of  the  purposes  aforesaid,  unless  there  shall  ing«  wi^in 
be  a  communication  between  such  building  and  dwelling-house,     ®  ^^  *^' 
either  immediate,  or  by  means  of  a  covered  and  enclosed  passage 
leading  from  the  one  to  the  other. 

Principals  in  the  second  degree,  and  accessories  before  the  fact,  WncipmU  in 
are  punishable  with  death  as  the  principals  in  the  first  degree ;  and  aegr^and 
accessories  after  the  fact  (except  receivers  of  stolen  property)  are  accesflories. 
liable  to  imprisonment'  for  two  years,  (b)     The  proceedings  for 
the  trial,  &c.  of  accessories,  are  regulated  by  7  Geo.  4.  c.  &1.  ss. 
9,10,  11.  (c) 

By  analogy  to  the  cases  decided  upon  the  repealed  statutes,  (d)  Breaking  and 
it  is  conceived  that  such  a  breaking  and  entering  as  would,  tf  «»*«"»»• 
committed  in  the  night,  constitute  a  burglary,  will  be  necessary,  in 
order  to  bring  a  case  within  this  12th  section  of  the  7  and  8  Geo. 
4.  c.  29.  And  by  the  express  words  of  the  statute,  the  breaking 
and  entering  must  be  attended  with  some  larceny,  so  that  although 
a  house  be  broken  and  entered  in  the  day-time  with  a  felonious 

(a)  1  Edw.  6.  c.  12.  s.  le.    5  and  6  (d)  1  Hale  5S2,  5SS,  5S6,  548.    2 

£dw.  6.  c.  9.     39  Eliz.  c  15.    3  W.  Hale  352,  353.     1  Hawk.  P.  C.  c.  34. 

&  M.  c.  9.  88*  2, 3.  2  Hawk.  P.  C.  c.  33.  s.  88, 92. 

{b)  7  and  8  Geo.  4,  c.  29.  s.  61.  Post.   108.    2  East.  P.  C.  c.  16.  s. 

•iidevite  to  this  volome.  68.  p.  631.  8.  72.  p.  636.  S.  75.  p.  638. 

{c)  See  Addenda  to  the  first  Tolume* 
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intent,  it  will  not  be  an  ofience  within  the  statute  if  nothing  be 
taken. 
Dwelling-  It  seems  also  that  questions  which  may  arise  upon  this  statute 

house.  ^  ^  which  shall  be  deemed  a  dwelling-hotise,  must  be  governed 

by  the  same  rules  as  apply  to  similar  questions  in  cases  of  bur- 
glary, keeping  in  mind  the  enactment  before  mentioned  as  to 
buildings  within  the  curtilage.  A  chamber  in  one  of  the  inns  of 
court  was  held  to  be  a  dwelUng-house  within  the  repealed  statute 
39  Eliz.  c.  15,  {€) 

(e)  R€x  0.  Evans  and  Fynche,  Cro.  Car.  473. 
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CHAPTER  THE  FOURTH. 


OF  STEALING  IN  A  DWELLING- HO  USE,  ANY  PERSON  THEREIN  BEING 

PUT  IN  FEAR. 

This  was  a  capital  offence  by  the  repealed  statute  3  W.  &  M.  c.  J*  ^5^'^'  ^* 
9.  8.  1.  (a)     And  the  7  &  8  G.  4.  c.  29.  s.  12.  enacts  that  if  any  ^•"'  ^^' 
person  shall  steal  any  chattel,  money,  or  valuable  security  to  any 
value  whatever  in  any  dwelling-house,  any  person  therein  being. 
put  in  fear,  every  such  offender  being  convicted  thereof  shall 
suffer  death  as  a  felon,  {li^ 

The  thirteenth  section  of  the  act  prevents  any  building, 
although  within  the  same  curtilage,  from  being  deemed  part  of 
the  dwelling-house,  unless  there  be  a  communication  between 
such  building  and  dwelling-house,  either  immediate  or  by  means  of 
a  covered  and  inclosed  passage  leading  from  the  one  to  the  other. 
And  the  observations  in  the  preceding  chapter,  upon  questions 
which  may  arise  as  to  what  shall  be  deemed  a  dwelling-house, 
will  apply  to  the  offence  now  under  consideration.  It  is  clear 
that  no  breaking  of  the  house  is  necessary  to  constitute  this  of- 
fence :  and  it  should  seem  that  property  might  be  considered  as 
stolen  in  the  dwelling-house  within  the  mea.ning  of  the  statute,  if 
a  delivery  of  it  out  of  the  house  should  be  obtained  by  threats,  or 
an  assault  upon  the  house  by  which  some  person  therein  should  be 
put  in  fear,  (c)  But  questions  of  difficulty  may  perhaps  arise  as 
to  the  degree  of  fear  which  must  be  excited  by  the  thief. 

The  repealed  statute  3  W.  &  M.  c.  9.  enacted  that  every  per-  The  putting  i 
son  who  should  feloniously  take  away  any  goods  or  chattel  being  ""'• 
in  any  dwelling-house,  the  owner  or  any  other  person  being 
therein  and  put  in  fear,  should  not  have  the  benefit  of  clergy,  it 
does  not  appear  to  have  been  expressly  decided  upon  that  statute 
whether  or  not  it  was  necessary  to  prove  the  actual  sensation  of 
fear  felt  by  some  person  in  the  house,  or  whether  fear  was  to  be 
implied,  it  some  person  in  the  house  were  conscious  of  the  fact  at 
the  time  of  the  robbery.  But  it  was  suggested  as  the  better  opi- 
nion, and  was  said  to  have  been  the  practice,  that  proof  should 
be  given  of  an  actual  fear  excited  by  the  fact  when  committed  out 
of  the  presence  of  the  party,  so  as  not  to  amount  to  a  robbery  at 

(«)  Repealed  by  7  &  8  G.  4.  c.  27.  (c)  See  Burglary,  an/e,  S.  and  S 

(b)  Seethe  section  of  the  statute  in     East.  P.  C.  c.  16.  s.  55.  p.  68S. 
iki/t  Jddenia. 
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Xadictment. 


Principals  in 
the  second  de-* 
gree  and  ac- 
cessories. 


common  law.  (d)  And  it  was  observed  that  where  the  fact  was 
committed  in  the  presence  of  the  party,  possibly  it  would  depend 
upon  the  particular  circumstances  of  the  transaction,  whether  fear 
would  or  would  not  be  implied :  but  that  clearly  if  it  should 
appear  that  the  party  in  whose  presence  the  property  was  taken 
was  not  conscious  of  the  fact  at  the  time,  the  case  was  not  within 
that  statute,  {e) 

It  was  decided  upon  the  same  repealed  statute  that  the  indict- 
ment must  expressly  allege  that  some  person  in  the  house  was  put 
in  fear  by  the  prisoner.  The  form  was  (after  stating  a  stealing  of 
goods  in  the  dwelling-house  of  one  J.  G.,)  **  he  the  said  J.  G., 
*^  and  one  M.  E.,  and  one  M.  G.,  the  wife  of  the  said  J.  G,,  then 
^^  being  in  the  said  dwelling-house,  and  being  put  in  fear  there- 
"  in  ;*'  and,  on  the  first  consideration  of  the  case,  most  of  the 
Judges,  to  whom  it  was  referred,  inclined  to  think  that  the  in- 
dictment was  good,  in  pursuing  the  words  of  the  statute ;  but 
they  ultimately  agreed  that  the  prisoners  were  entitled  to  their 
clergy  for  the  defect  in  the  indictment,  in  not  stating  that  the 
persons  in  the  house  were  put  in  fear  by  the  prisoners,  (/) 

But  in  this  case  the  Judges  held,  that  the  prisoners  were  pro- 
perly convicted  of  the  larceny ;  and  they  accordingly  received 
sentence  of  transportation,  (g) 

The  enactments  respecting  principals  In  the  second  degree  and 
accessories  mentioned  in  the  preceding  chapter  apply  also  to  the 
present  offence. 


(d)  2  East  P.  C.  c.  16.  s.  71.  p.  6S5. 
Rex  t;.  £therin?toa  and  Brook,  id. 

md. 

(e)  Id,  ibid. 

if)  Rexv.  Etheriogton  and  Brook, 
S  Leach  671.  2  East.  P.  C.  c.  16.  s. 
71.  p.  635,  in  ^hich  last  authority  it 
is  said,  that  the  Judges  came  to  their 
conclusion,  upon  bein?  referred  to 
some  precedents  of  indictments  for 


burglary,  in  which,  to  oust  the  of- 
feoaers  of  their  clergy  in  case  of  their 
standing  mute  or  challenging  more 
than  twenty,  they  were  charged  with 
putting  persons  in  fear  who  were  in 
the  houses,  (within  1  Edw.  6.  c.  IS.) 
and  also  to  some  other  books  and  pre- 
cedents. 
(g)  2  Leach  673. 
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CHAPTER  THE  FIFTH. 

OF  STBAI.ING  IN  A  DWBLLING- HOUSE  TO  THE  VALUE  OF  5/.  OR 

MORE. 

The  statute  7  &  8  G.  4.  c.  29.  s.  12.  enacts  "that  if  any  person  7  scSG.i.  r. 
"  shall  steal  in  any  dwelling-house  any  chattel,  money,  or  valua-  29.  s.  12. 
"  ble  security  to  the  value  in  the  whole  of  five  pounds  or  more, 
'^  every  such  offender  being  convicted  thereof  shall  suffer  death  as 
'^  a  felon." 

AccordiDOf  to  the  construction  put  upon  the  repealed  statute  12  Dweiiinc;- 
Ann.  c.  7.  (which  related  to  a  stealing  of  this  kind  to  the  value  of  '*°""** 
forty  shillings)  the  dwclluig*house  must  be  one  in  which  burglary 
inight  be  committed,  (a)  But  with  respect  to  buildings  within  the 
curtilage,  tlie  thirteenth  section  of  the  7  &8  G.  4,  enacts,  that  no 
building,  although  within  the  same  curtilage  with  the  dwelling- 
house  and  occupied  therewith,  shall  be  deemed  to  be  part  of  such 
dwelling-house,  for  the  purposes  of  burglary,  or  for  any  of  the 
purposes  aforesaid,  unless  there  shall  be  a  communication  be- 
tween such  building  and  dwelling-house,  either  immediate  or  by 
means  of  a  covered  and  incfosed  passage  leading  from  the  one  to 
the  other. 

The  repealed  statute  of  12  Ann.  ousted  of  clergy  every  person 
who  should  feloniously  steal  any  money,  goods,  &c.  of  the  value 
of  forty  shillings  or  more,  being  in  any  dwellhig-house ;  there- 
cent  statute  CTiacts  that  if  any  person  shall  steal  in  any  dwelling- 
hoiise  any  chattel,  &c.  5  but  possibly  it  will  be  construed  upon  the 
same  principle,  and  be  considered  as  intended  to  give  greater  se- 
curity only  to  property  deposited  in  a  house,  so  as  to  be  under  the 
protection  of  the  house,  and  not  to  property  about  the  person  of 
the  party  from  whom  it  is  stolen.  It  may  be  useful,  therefore,  to  Construction 
notice  some  of  the  cases  decided  upon  the  repealed  statute.     It  ^^  ^^^  ""f" 

i.<i,  ,  »..  ••Ti^a.i^      pcalcd  statute 

was  decided  upon  that  statute  that  its  provisions  did  not  extend  to  12  Ann.  c.  7. 

a  stealing  in  a  man's  own  house  ;  on  the  ground  that  the  statute  Property  ito- 

was  not  intended  to  protect  property  which  might  happen  to  be  in  ^l^^^  ITiYic 

a  house  from  the  owner  of  the  house,  but  from  the  depredations  iiougg, 
of  others.  (A)     And^  upon  the  same  principle,  where  it  appeared 

{a)  «  Bast.  P.  C.  c.  16.  s.  81.  p.  644.  {b)  Rex  r.  Thompson  and  Macda- 

Bavies^s  alias  Silk's  case,  ante,  17;  niel,  0.  B.    1784.     1    Leach  338.    2 

and  other  cases  cited  in  the  Chapter  East.  P.  C.  c.  16.  s.  81.  p-  644. 
OD  Burgiary,  ante,  M,  et  $equ. 
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that  the  prisoner  was  a  married  woman  and  'had  stolen  the  pro- 
perty in  the  dweUing-hous^e  of  her  husband,  it  was  holden  that  she 
could  not  be  convicted  of  the  capital  part  of  the  charge,  as  the 
house  of  the  husband  must  be  construed  to  be  her  house  also: 
and  she  was  therefore  found  guilty  only  of  the  simple  larceny,  (c) 
But  a  lodger  who  invited  a  man  to  his  room,  and  there  stole  his 
goods  to  the  value  of  forty  shillings  when  not  about  his  person,  was 
holden  liable  to  be  found  guilty  of  stealing  in  the  dwelling-house 
under  that  statute ;  the  goods  of  a  lodger's  guest  being  under  the 
protection  of  the  dwelling-house.    The  prisoner  lodged  at  Wake- 
field's, and  having  invited  the  prosecutor  to  sleep  in  his  room,  stole 
the  prosecutor's  watch  whilst  it  was  hanging  at  the  bed's  head ; 
and  he  was  convicted  of  stealing  to  the  value  of  forty  shillings  in 
the  dwelling-house  of  Wakefield.    Upon  a  case  reserved  seven 
Judges  against  three  held  the  conviction  right,  (d)    And  property 
left  at  a  house  and  delivered  to  the  occupier  under  the  supposition 
that  it  was  for  one  of  the  persons  in  the  house,  was  considered  to 
be  entitled  to  the  protection  of  the  house,  and  the  stealing  of  it 
to  the  value  of  forty  shillings  to  be  within  that  statute.    Two 
boxes  belonging  to  a  Mrs.  Douglas,  who  lodged  at  38  in  Rupert 
Street,  were  delivered  at  No.  33  in  the  same  street  where  the  pri- 
soner lodged,  by  a  porter  from  the  Green  Man  and  Still,  (but 
whether  by  accident  or  collusion  with  the  prisoner  was  not  proved, 
as  the  porter,  though  called  upon  his  recognizance,  did  not  ap- 
pear), and  the  occupier  of  the  house  No.  33  took  them  in  and 
paid  the  porterage,  supposing  them  to  be  for  the  prisoner,  whose 
name  she  did  not  know  as  he  had  recently  taken  his  lodging  with 
her.    Shortly  afterwards  when  the  prisoner  came  she  told  him  of 
the  arrival  of  the  boxes,  and  of  the  porterage  she  had  paid,  when 
he  said  it  was  all  right  and  he  woiud  pay  her  again.    The  boxes 
were  put  into  his  room,  and  he  went  out  two  or  three  times  in  the 
course  of  the  evening,  carrying  bundles  each  time,  and  when  he 
went  out  the  last  time  he  did  not  return  again.    The  boxes  were 
found  entirely  ransacked.    The  jury  found  the  prisoner  guilty,  but 
upon  a  doubt  whether  these  goods  were  sufficiently  under  the  pro-- 
tectian  of  the  house  to  bring  the  case  within  tlie  statute,  the  point 
was  submitted  to  the  consideration  of  the  Judges,  who  held  that 
the  goods  were  under  the  protection  of  the  dwelling-house,  and 
that  the  capital  conviction  was  therefore  proper,  (e) 

In  a  case  upon  the  same  statute  where  the  indictment  was  for 
stealing  a  baidc-note  of  the  value  of  25/.,  in  the  dwelling-house  of 
one  C.  M.  Adams,  it  appeared  that  the  prisoner  was  a  lodger  in 
Mrs.  Adams's  house,  and  that,  on  the  day  on  which  the  ofience 
was  committed,  she,  M^anting  to  get  the  note  changed,  sent  her 
servant  with  it  to  his  apartments,  to  request  him  to  give  her 
change  for  it ;  when  the  prisoner,  after  examining  hb  purse,  and 

« 

(c)  6ould*8  case,    O.  B.  1780.    1     sailor  who  lod|^  in  her  hosbaDd*s 
Leach  S 1 7.     S  Bast  P.  C.  c.  1 6.  s.  81 .     house. 

p.  644,  in  which  last  book  it  is  said,  (d)  Bex  v.  Taylor,  East  T.  1820. 
that  the  prisoner  was  the  mistress  of  a  MS.  Bayley,  J.,  and  Ross.  &  Ry.  418. 
brothel,  and  stole  the  money  from  a        (e)  Rex  v.  Carroll,  East  T.  1895. 

Ry.  &  Mood.  C.  C.  89. 
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flaying  that  he  had  not  gold  enough  about  him  for  the  purpoBe^ 
trat  that  he  would  go  to  his  bankers  and  get  it  changed,  left  the 
house  with  the  note  in  his  hand,  and  never,  returned.  Upon  these 
facts  a  question  arose,  whether  the  case  was  within  the  statute, 
which  was  considered  as  having  been  made  to  protect  such  pro- 
perty as  might  be  deposited  in  the  houses  and  not  property  which 
was  on  the  person  of  the  party :  and  the  point  having  been  saved 
for  the  opinion  of  the  Judges,  they  were  of  opinion  that  the  case 
was  not  within  that  statute,  (e)  And,  upon  the  same  principle, 
where  a  person,  in  possession  of  a  large  sum  of  money,  was  de- 
luded by  a  ring-dropper,  who  pretended  to  have  found  a  purse,  to 
go  into  a  public-house  to  share  its  contents,  and  there  induced  to 
lay  his  money  on  the  table,  when  the  ring-dropper  immediately 
took  up  the  money,  and  carried  it  off,  it  was  decided,  upon  refer- 
ence to  the  Judges,  that  the  case  was  not  within  that  statute.  A 
majority  of  them  were  of  opinion  that,  in  order  to  bring  a  case 
within  that  statute,  the  property  stolen  must  be  under  the  protec- 
tion of  the  house,  and  deposited  therein  for  safe  custody,  as  the 
furniture,  plate,  or  money  kept  in  the  house,  and  not  things  im- 
mediately under  the  eye,  or  personal  care  of  some  one  who  hap- 
pened to  be  in  the  house.  (/) 

Another  point  was  decided  upon  the  statute  of  Anne,  namely.  Stealing  to  the 
that  it  was  necessary  the  stealing  should  be  to  the  amount  of  J?*®"^*  "^^ 
forty  shillings  at  one  time;  it  being  a  rule  that  a  number  of  dis-  gtAtute^atone 
tinct  grand  larcenies  cannot  be  added  together,  so  as  to  consti-  time. 
tute  a  capital  offence.  Thus,  where  the  evidence  was  that  the 
prisoner  was  the  servant  of  the  prosecutor,  and  had,  at  different 
times,  purloined  his  master's  property  to  a  very  considerable 
amount^  but  it  did  not  appear  that  he  had  ever  taken  to  the 
amount  of  forty  shillings  at  any  one  particular  time ;  the  court 
held  that  the  case  was  not  within  the  statute.  They  said,  that 
the  property  must  be  stolen  to  the  amount  of  forty  shillings  at 
one  and  the  same  time ;  and  that  the  several  values  of  different 
portions  of  property,  stolen  at  different  times,  could  not  be  added 
tc^ther  for  the  purpose  of  making  the  offence  capital,  they  being 
in  fact  different  and  mdependent  acts  of  stealing,  (g)  But  where 
property  was  stolen  at  one  time  to  the  amount  of  forty  shillings, 
and  a  part  of  it  only,  not  amounting  to  forty  shillings,  was  found 
upon  the  prisoner,  and  produced  at  the  trial,  the  court  left  it  to 
the  jury  to  say  whether  the  prisoner  had  not  stolen  the  rest  of  the 
things  which  the  prosecutor  lost,  as  well  as  those  which  had  been 
produced.  (A) 

As  in  cases  of  burglary^  so  in  indictments  for  this  offence^  the 


(e)  Campbeirscaae,  O.  B.  Jan.  1792. 
8  Leach  564.  2  East  P.  C.  c.  16.  8. 
82.  p.  644,  645. 

(/)  Owea's  case,  0-  B.  1792.  1 
HaiHL  P.  C.  c.  36.  Of  Larceny  from 
ike  HwelUng'houte^  s.  6.  2  Leach 
572.  2  East.  P.  C.  c.  16. 8.  82.  p.  645. 
And  the  same  point  was  again  decided 
iA  Caatledine's  case,  O.  B.  Oct.  1792, 
which  was  also  referred  to  the.Judgas ; 


and  again  in  Watson's  case,  O.  B. 
1794.  See  2  Leach  574,  note  (a).  2 
Leach  640.  2  East  P.  C.  c.  16.  s.  82. 
p.  645,  646,  and  s.  107.  p.  680, 681. 

ig)  Petrie's  case,  1  Leach  294. 

{h)  Hamilton's  case,  1  Leach  S48. 
The  jury  found  the  prisoner  guilty  of 
stealing  goods  in  the  dwelling-house 
to  the  viJue  of  forty  shillings. 
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The  indict-       name  of  the  own^  of  the  house  should  be  correctly  stated  in  the 


ment  must 
stile  the  name 


indictment ;  as  a  material  variance  in  this  respect  will  be  fatal  to 
oftheowner"^  the  capital  part  of  the  charge.  Thus,  where  an  indictment  upon 
of  the  house  the  Statute  of  Anne  stated  the  dwelling-house  to  belong  to  one 
correctly.  John  Stwxall,  and  upon  the  evidence  it  appeared  that  it  was  not 

his  house ;  it  was  holden  that  the.  prisoner  could  not  be  convicted 
upon  that  statute :  {i)  and  it  was  holden  to  be  a  variance  fatal  to 
the  capital  part  of  an  indictment  upon  the  same  statute  where  the 
house  was  stated  to  belong  to  Sarah. LwinSj  and  it  appeared  on 
the  evidence  that  the  proper  name  was  Sarah  Lfondon^  (k) 

In  this,  as  in  most  other  offences,  any  one  of  several  persons 
may  be  found  guilty  upon  an  indictment  charging  them  with  a 
joint  offence.     But  they  cannot  be  found  guilty  separately  of  sepa- 
rate parts  of  the  charge^  and  if  they  be  so  found  guilty  separately, 
a  pardon  must  be  obtained,  or  nolle  prosequi  entered,  as  to  the  one 
who  stands  second  upon  the  verdict,  before  judgment  can  be  given 
against  the  other.    Thus,  where  two   persons,   Hempstead  and 
Hudson,  were  indicted*  upon  the  statute  of  Anne  for  stealing  in 
the  dwelling-house  to  the  value  of  6/.  lOs,  and  the  jury  found 
Hempstead  guilty  as  to  part  of  the  articles  of  the  value  of  6/.  and 
Hudson  guilty  as  to  the  residue ;  the  Judges  (upon  a  case  reserved) 
held  that  judgment  could  not  be  given  against  both,  but  that  upon 
a  pardon  or  nolle  prosequi,  as  to  Hudson,  it  might  be  given 
against  Hempstead*  (/) 
A  prisoner  in-      Where  a  prisoner  was  indicted  for  robbery  in  a  house,  or  bur- 
^\^^^ &c  ^^^'  ^^^  ^^^  stealing  of  goods,  and  the  evidence  proved  a  larceny 
fo!md  guilty     Committed  in  the  dwelling-house  to  the  amount  of  forty  shillings ; 
upon  the  stat-  it  was  held  that  he  might  be  acquitted  of  the  robbery  and  bur- 
uteofl2Anne.  glary,  and  found  guilty  upon  the  statute  of  Anne,  although  there 

was  no  special  count  upon  the  statute  in  the  indictment,  (m) 

PriDcipais  in         Principals  in  the  second  degree,  and  accessories  before  the  fiict, 

^ree^^and^  ^^'  *^^  Punishable  with  death,  as  the  principals  in  the  first  degree  -, 

^essories.  ^'    *^^  accessories  after  the  fact  (except  receivers  of  stolen  property) 

are  liable  to  imprisonment  for  two  years,  (w)     The  proceedings 

for  the  trial  of  accessories  are  regulated  by  7  Geo.  4.  c.  64.  ss. 

9,10,  11.  (o) 

(0  Whitens  case,  1  Leach  S52,  mnte,  MS.  Bayley  J.,  and  Russ.  &  Ry .  344. 

37.  (m)  1  Hawk.  P.  C.  c.  36.     Of  Lar- 

ik)  Woodward's  case,  1  Leach  253,  cenyfrom  the  Dwellinf^-kousey  s.  3. 

note  (fl),  and  see  other  cases,  ante,  (n)  7  and  8  Geo.  4.  c.  29.  s.  61. 

37.  See  the  Addmda. 

(0  Rex  V.  Hempstead,  M.  T.  1817.  (o)  ^Qe  Addenda  Xo  the  first  volume. 
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CHAPTER  THE  SIXTH. 


OF   BBSAKING^   &C.   AND   STEALING   IN   A  BUILDING   WITHIN   THJB 

CURTILAGB. 


Thb  Statute  7  ^-S  Geo.  4.  c.  29.,  after  providiDg  (by  s.  13.)  that 
no  building,  although  within  the  same  curtilage  with  the  dwelling- 
house,  and  occupied  therewith,  shall  be  deemed  to  be  part  of  such 
dwelling-house  for  the  purposeof  burglary,  orforany  of  the  purposes 
before-mentioned  in  tne  act,  unless  there  shall  be  a  communica- 
tion between  such  building  and  dwelling-house,  either  immediate, 
or  by  means  of  a  covered  and  enclosed  passage  leading  from  the 
one  to  the  other,  contains  the  following  enactment.  By  the 
fourteenth  section  it  is  enacted,  ^^  That  if  any  person  shall  break  7  &  8  o.  4. 
and  enter  any  building,  and  steal  therein  any  chivttel,  money,  or  ^*  *«  i^* 
valuable  security,  such  building  being  within  the  curtilage  of  a 
dwelling-house,  and  occupied  therewith,  but  not  being  part 
thereof,  according  to  the  provision  hereinbefore  mentioned, 
every  such  offender  being  convicted  thereof,  either  upon  an 
^'  indictment  for  the  same  offence,  or  upon  an  indictment  for 
burglary,  house-breaking,  or  stealing  to  the  value  of  five  pounds 
in  a  dwelling-house,  containing  a  separate  count  for  such  o£Gence, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven . 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped,  (if  the  court  shall  so  think  fit),  in  addition  to 


€C 


<c 

6€ 
€C 
it 

ft 
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*'  such  imprisonment.'' 

By  s.  61.,  principals  in  the  second  degree,  and  accessories  be- 
fore the  fact  are  punishable  in  the  same  manner  as  principals 
in  the  first  degree,  and  accessories  after  the  fact,  (except  re- 
ceivers,) are  liable  to  imprisonment  for  any  term  not  exceeding 
two  years,  (a) 

This  enactment,  specifying  as  it  does  in  express  terms  a  build- 
ing within  the  curtilage  of  a  dwelling-house,  appears  not  to  apply 
to  many  of  those  buildings  and  outhouses,  which  although  not 
within  any  commcm  inclosure  or  curtilage,  were  deemed  by  the 

(d)  The  proceediogs  for  the  trial  of  accessories  an  regulated  by  7  G.  4 
c.  64.  aB.9|  10,  11. 
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old  law  of  burglary,  parcel  of  the  dwelling-house,  from  their  ad- 
joining to  such  dwell]  ng-heuse,  and  being  in  the  same  occupa- 
tion.   The  enquiry  under  this  provision  of  the  statute  will  be 
simply  whether  the  building  in  question  is  within  the  curtilage  or 
homestall ;  but  it  may  be  useful  to  refer  to  some  of  the  points  for- 
merly decided  in  cases  of  burglary,  in  which  it  became  material 
to  consider  whether  particular  buildings  were  parcel  of  a  dwell- 
ing-house, and  the  circumstance  of  their  being  situated  within  a 
common  inclosure  appears  to  have  been  treated  as  a  material  in- 
gredient.   It   should   be  observed,  however,  that  in  several  of 
these  cases  the  particular  buildings  might  possibly  have  been 
held  to  be  parcel  of  the  dwelling-house  independently  of  that  cir- 
cumstance. 
Cases  in  which       In  a  case  where  the  prisoner  had  broken  into  a  goose-house 
buiidinlre^were  ^^^^^  opened  into  the  prosecutor's  yard,  into  which  yard  the  pro- 
held  to  be  par-  secutor's  house  also  opened,  and  the  yard  was  surrounded  partly 
eel  of  a  dweU-  by  other  buildings  of  the  homestead,  and  partly  by  a  wall,  some 
iDg-hoiue.        ^f  which  buildings  had  doors  opening  backwards,  as  well  as  doors 
opening  into  the  yard,  and  there  was  a  gate  in  one  part  of  the  wall 
opening  upon  a  road,  the  Judges  held  that  the  goose-house  was 
parcel  of  the  dwelling-house,  (b) 

In  another  case,  the  prosecutor's  house  was  at  the  comer  of  a 
street,  and  adjoining  thereto  was  a  workshop,  beyond  which  a 
stable  and  coach-house  adjoined ;  all  were  used  with  the  house, 
and  had  doors  opening  into  a  yard  belonging  to  the  house,  which 
yard  was  surrounded  by  adjoining  buildings,  &c.  so  as  to  be 
altogether  an  enclosed  yard :  the  workshop  had  no  internal  com- 
munication with  the  house,  and  it  had  a  door  opening  into  the 
street,  and  its  roof  was  higher  than  that  of  the  dwelling-house  ; 
The  street .  door  of  the  workshop  was  broken  open  in  the  night ; 
and  upon  an  indictment  for  burglary,  the  question  arose,  whether 
the  workshop  was  parcel  of  the  dwelling-house  ;  and  upon  a  case 
reserved,  the  Judges  were  unanimous  that  it  was.  (c)  And  it  was 
holden,  that  an  outhouse  in  the  yard  of  a  dwelling-house  was 
parcel  of  the  dwelling-house,  the  yard  being  inclosed,  although 
the  occupier  had  another  dwelling-house  opening  into  the  yard, 
and  had  let  such  other  dwelling-house  with  certain  easements  in 
the  yard ;  the  two  houses  having  been  originally  in  one.  The 
prosecutor  had  in  one  range  of  buildings  a  house  which  he  occu- 
pied, a  house  which  he  let,  and  a  warehouse ;  all  of  which  opened 
into  a  yard  which  was  surrounded  by  a  wall,  gates,  and  buildings  : 
the  tenant  of  the  second  house  had  certain  easements  in  the  yard, 
and  his  house  was  between  the  prosecutor's  house  and  the  ware- 
house, and  the  two  houses  had  formerly  been  in  one.  The  pri- 
soner was  convicted  of  burglary  in  breaking  into  the  warehouse, 
and  a  case  was  reserved  upon  the  question,  whether  such  ware- 
house could  be  deemed  part  of  the  prosecutor's  house ;  and  the 
Judges  (nine  of  them  being  present)  were  of  opinion  that  the 
warehouse  was  part  of  the  prosecutor's  bouse ;   it  was  so  before 

(b)  Rex  r.  Claybarn  and  another,      East  T.  1817.  MS.  Bayley,  J.,  and 
East  T.  1818.    Rus9.  &  Ky.  360.  Ross.  &  Ry.  334.  \  mud  see  Rex  v. 

(e)  Rex  V.  Chalkling  and  another,      Lith^o,  Russ.  &  Ry.  357. 
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the  house  was  divided,  and  it  remained  so  notwithstanding  the  di^ 
▼bion ;  and  they  held  the  conviction  right,  (d) 

It  should  seem  that  a  building  which  was  not  any  parcel  of  a 
dwelling-house,  by  the  old  law  of  burgh^,  cannot  be  considered 
as  a  buUding  within  the  curtilage  under  the  recent  statute.  It 
will  be  material  therefore  to  attend  to  the  connection  of  the 
curtilage  with  some  dwelling-house  in  which  burglary  might  have 
been  committed.  And  we  have  seen  that,  by  the  express  provi- 
sion of  the  statute,  the  building  within  the  curtilage  must  be  oc- 
cupied with  the  dwelling-house,  (e) 

It  was  holden  that  burglary  could  not  be  committed  by  breaking  Centre  bofld- 
into  a  centre  building  used  for  purposes  of  trade,  but  having  no  ^^ff  °«^  ^o' 
internal  communication  with  the  dwelling-houses  which  formed  SX'but^hav 
the  wings.    The  bqilding  was  stated,  in  the  first  count  of  the  in-  ing  no  com- 
dictment,  as  the  dwelling-house  of  M.  R.  Boultop  5  in  the  second,  m«nication 
as  the  dwelling-house  of  John  Bush ;    and  in  the  third,  as  the  JJSiing- 
dwelling-hottse  of  William  Nelson.    It  appeared,  upon  the  evi-  honses  which 
dence,  that  the  place  broken  into  was  a  centre  building,  having  fora«d  the 
two  wings ;   that  in  such  centre  building  an  extensive  business  ^'^^ 
was  carried  on,  relating  to  different  manufactories  in  which  one 
Matthew  Boulton  was  concerned  with  M.  R.  Boulton,  William 
Nelson,  and  several  other  persons  ;    and  also  relating  to  two  other 
manufactdries  in  which  Matthew  Boulton  was  concerned  on  his 
own  account :   that  in  part  of  one  of  the  wings  veas  the  dwelling- 
house  of  M.  R.  Boulton,    and  in  the  other  part  of  the  same  wing, 
the  dwelling-house  of  John  Bush,  mentioned  in  the  second  count 
of  the  indictment,  who  was  a  workman  of  Matthew  Boulton's ;  but 
that  neither  of  such  dwelling-houses  had  any  internal  communica- 
tion with  the  centre  building,  except  only,  in  the  one  occupied  by 
John  Bush,  a  window,  which  looked  into  a  passage  that  ran  the 
whole  length  of  the  centre  building ;   and  that  in  the  other  wing 
was   the    dwelling-house  of   WilUam  Nelson,   which   also  had 
no  internal  communication  with  the  centre  building.    It  also  ap- 
peared that  in  the  front  of  this  building  there  was  a  terrace  or 
front  yard,  fenced  round  in  different  ways,  and  at  the  end  of  the 
pile  of  building,   by  a  wall,  with  gates  for  horses  and  carriages, 
and  a  door  for  foot  passengers :    that  the  prisoners  entered  by  a 
door  in  the  front  yard,  through  which  they  went  alonff  the  front 
of  the  building,  and  round  it  into  another  yard  behind  it,  called 
the  middle  yard;    from  thence,  through  a  door  which  had  been 
left  open^  up  a  stidrcase  in  the  centre  building,  where  they  broke 
open  some  of  the  rooms  ;   having  so  entered  the  premises,  by  the 
assistance  of  a  servant  of  Matthew  Boulton's,  who  acted  as  an  ac- 
complice for  the  purpose  of  effecting  the  apprehension  of  the 
prisoners.     Upon  ibis  case  being  reserved  for  the  consideration 
of  the  Judges,  they  all  agreed  th^t  the  prisoners  were  not  guilty 
of  burglary ;    and  the  grounds  upon  which  they  so  decided  are 
stated  to  have  been,  that  the  centre  building,  being  a  place  for 
carrying  on  a  variety  of  trades,  and  having  no  internal  communi- 
cation with  the  adjoining  houses,  could  not  be  considered  as  part 

M  Rex  V.  Walters  and  others.  East.      Mood.  Cr.  Cas.  IS. 
T.  1824.  MS.  Bajley,  J.,  and  R|.  &         (e)  Ante  p.  55. 
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Factory  and 
dwelling- 
house  with  an 
internal  com- 
mnnicationy 
the  factory 
being  used 
partly  for  the 
separate  husi- 
ness  of  the  oc- 
cupier of  the 
dwelling- 
house,  and 
partly  for  a 
business  in 
which  he  had 
a  partner. 


Outhouse 
holden  under  a 
distinct  title 
from  the  dwell" 
ing-house. 


Outward  fence 
of  curtilage 
not  opening 
into  a  building. 


of  any  dwelling-hoase ;  and  that  it  was  not  to  be  considered  as 
under  the  same  roof  as  the  houses  adjoining,  though  the  roof  of  it 
had  a  connexion  with  the  roofs  of  the  houses.  (/) 

But  where  there  was  an  internal  communication  between  a 
factory  and  the  dwelling-house  by  means  of  an  open  passage  only, 
the  factory,  being  within  the  same  fence  as  the  dwelling-house, 
and  used  with  it,  was  hdd  to  be  parcri  of  the  dwelling-house ;  al- 
though it  was  used  partly  for  the  separate  business  of  the  occupier 
of  the  dwelling-house,  and  partly  lor  a  business  in  which  he  had 
a  partner.  The  premises  were  surrounded  by  a  garden  wall,  the 
front  wall  of  the  factory,  and  the  wall  and  gate  of  the  stable  yard; 
they  were  of  the  extent  of  rather  more  than  an  acre,  and  the  house 
was  in  the  centre;  there  was  no  other  communication  between  the 
house  and  the  factory  than  by  an  open  passage  inside  the  walls* 
In  the  factory  the  prosecutor,  the  occupier  of  the  dweUing-house^ 
carried  on  one  Imsiness  of-  his  own,  and  another  jointly  with  a 
partner,  who  lived  elsewhere ;  and  the  rooms  over  the  factory  were 
used  for  the  joint  as  well  as  the  separate  business.  These  rooms 
were  broken  into,  and  part  of  tlie  separate  property  of  the  pro- 
secutor, and  also  part  of  the  joint  property  was  stolen ;  and  upon 
an  indictment  for  burglary  in  the  dwelling-house  of  the  prosecutor, 
and  after  conviction,  a  case  being  reserved,  the  Judges  held  that 
these  rooms  were  part  of  the  prosecutor^s  dwelling-house,  and 
that  the  conviction  was  Tigbt,(g) 

It  was  said  upon  the  old  law  of  burglary,  that  if  a  man  took  a 
lease  of  a  dwelling-house  from  A.,  and  of  a  bam  from  B.,  such 
bam  would  be  no  parcel  of  the  dwelling-house,  and  not  therefore 
a  place  in  which  burglary  could  be  committed ;  (h)  a  position 
leading  to  the  inference,  that  no  outhouse,  holden  under  a  distinct 
title  from  the  dwelling-house,  could  be  the  subject  of  burglary. 
But  upon  this  it  was  observed,  that  the  circumstance  of  an  out- 
building being  enjoyed  by  the  occupier  under  a  different  title  from 
his  dwelling-house,  seemed  a  very  unsatisfactory  reason  of  itself 
for  excluding  it  from  the  same  protection,  if  it  were  within  the 
curtilage,  or  under  the  same  roof,  and  actually  enjoyed  as  parcel 
of  the  dwelling-house  in  point  of  fact,  and  under  such  circum- 
stances as  would,  apart  from  the  difference  of  title,  constitute  it 
parcel  of  the  mansion  in  point  of  law.  (i) 

A  door,  wall,  or  other  fence  forming  part  of  the  outw^ird  fence 
of  the  curtilage,  and  opening  into  no  building,  but  into  the  yard 
only,  was  held  not  to  be  such  apart  of  the  dwelling-house  as  that 
the  breaking  thereof  would  constitute  burglary ;  and  it  was  held 
to  make  no  difference  that  the  door  broken  was  the  entrance  to  a 
covered  gateway,  and  that  some  of  the  buildings  belonging  to  the 
dwelling-house,  and  within  the  curtilage,  were  over  the  gateway, 
and  that  there  was  a  hole  in  the  ceiling  of  the  gateway  for  taking 
up  goods  into  the  building  above.  The  prosecutor  had  a  dwelling- 
house,  warehouses,  and  other  buildings,  and  a  yard;  the  entrance 


(/)  Rex  V.  E^gioton  and  others,  2 
Leach,  913.  %  East.  P.  C.  c  15.  s.  10. 
p.  494.  8  Bos.  &  Pul.  508. 

(g)  Rex  V.  Hancock,  East  T«  1810, 


MS.  Bayley,  J.,  and  Russ.  &  Ry.  170. 

(h)  1  Hale  559. 

(i)  2  East.  P.  C.  c.  16.  s.  10.  p.  494. 
And|ee  ante,  15,  16. 
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into  the  yard  was  through  a  pair  of  gates  which  opened  into  a 
covered  way ;  over  this  way  were  some  of  the  warehouses,  and 
there  was  a  loop-hole  and  crane  over  the  gates  to  admit  of  goods 
"being  craned  up  ;  and  there  was  also  a  trap  door  in  the  roof  of  the 
covered  way  ;  there  was  free  communication  from  the  warehouses 
to  the  dwelling-house :  the  prisoners  broke  open  the  gates  in  the 
night  with  intent  to  steal,  and  entered  the  yard,  but  did  not  enter 
any  of  the  buildings ;  and,  upon  a  case  reserved,  the  Judges  were 
unanimous  that  the  outward  fence  of  the  curtilage,  not  opening 
into  any  of  the  buildiags,  was  no  part  of  the  dwelihig-house,  and 
the  prisoners  were  discharged,  (k)  So  an  area  gate  opening  into 
the  area  only  is  not  such  part  of  the  dwelling-house,  that  the 
breaking  of  the  gate  will  be  burglary,  if  there  be  any  door  or 
fastening  to  prevent  persons  in  the  area  from  entering  the  house, 
although  such  door  or  other  fastening  may  not  be  secured  at  the 
time.  The  prisoners  opened  an  area  gate  m  a  street  in  London, 
and  entered  the  house  through  a  door  in  the  area  which  happened 
to  be  open,  but  which  was  always  fastened  when  the  family  went 
to  bed,  and  was  one  of  tlie  ordinary  barriers  against  thieves.  Having 
stolen  in  the  house  to  the  value  only  of  thirty-nine  shillings,  a 
question  was  made  whether  the  breaking  the  area  gate  was  break- 
ing the  dwelling-house  so  as  to  constitute  burglary,  and  as  there 
was  no  tree  passage  in  time  of  sleep  from  the  area  into  the  house, 
the  Judges  held  unanimously  that  the  breaking  was  not  a  breaking 
of  the  dwelling-house.  (1) 

(k)  Rex  V.  Bennett  and  another,  (Q  Rex  v.  Davis  and  another,  Hil. 
Hil.T.  1815,  MS.  Baylej,  J.,  and  T.  1817,  MS^Bayley,  J.,  and  Ruw.  & 
Ruas.  &  Ry.  289.  Ry.  322. 
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CHAPTER  THE  SEVENTH. 


OF  BREAKING^  &C.  AND  STEALING  IN  ANT  SHOP^  WAEBHOUSB^  OB 

COUNTING-HOUSE. 


(€ 


The  7  and  8  Geo.  4.  c.  29.  s.  15.  enacts,  '*  that  if  any  person 
shall  break  and  enter  any  shop,  warehouse,  or  counting-house, 
and  steal  therein  any   chattel,  money,   or  valuable  security, 
every  such  offender,  being  convicted  thereof,  shall  be  liable  to 
^^  any  of  the  punishments  which  the  court  may  award  as  hereinbe- 
PoiuBhmeiit.      '^  fore  last  mentioned/'    By  the  clause  here  referred  to  (s.  14.)  the 
offender  is  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years, 
and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  so  think  fit)  in  addition  to  such  impri- 
sonment. 
PrincipalB  in         Principals  in  the  second  degree,  and  accessories  before  the  fact, 
m/i^  M^~-  *"^  punishable  in  the  same  manner  as  principals  in  the  first  de- 
accca-  gree  .  and  accessories  after  the  fact  (except  receivers)  are  liable 
to  be  imprisoned  for  any  time  not  exceeding  two  years,  (a) 


sonei. 


(a)  See  the  Act,  8.  61.,  Addenda  to     Geo.  4.  c.  64.  as.  9,  ID,  11. 
this  ToluiBe-    As  to  the  proceedings     to  the  first  volume, 
for  the  trial,  &c.  of  accessories,  see  7 


Jddendm 
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CHAPTER  THE  EIGHTH. 


OF  ROBBERY  FROM  THS  FBRSON, 


Robbery  from  the  person  appears  to  be  well  defined  as  "afelo-  Definition  of 
*'  nious  taking  of  money  or  goods  of  any  value  from  the  person  of  *^*  ^^^^^» 
"  another,  or  in  his  presence,  against  his  will,  by  violence,  or 
"  putting  him  in  fear,    (a) 

This  offence  is  subject  to  capital  punishment.  The  7  &  8  Geo.  7  &  8  Geo.  4. 
4.  c.  29.  8. 6.  enacts,  "  that  if  any  person  shall  rob  any  other  per-  «•  29.  •.  6. 
"  son  of  any  chattel,  money,  or  valuable  security,  every  such  of- 
'^  fender,  being  convicted  thereof,  shall  suffer  death  as  a  felon." 
And  by  the  general  provisions  of  s.  61.  principals  in  the  second 
degree,  and  accessories  before  the  fact,  are  punishable  with  death 
as  the  principals  in  the  first  degree  and  accessories  after  the  fact 
(except  receivers  of  stolen  property)  are  liable  to  imprisonment 
for  two  years,  (i) 

This  statute  provides  also  for  the  punishment  of  offenders  who 
steal  from  the  person,  under  circumstances  which  do  not  amount 
to  robbery,  (c)  It  also  enacts,  '^  that  if  any  person  shall  assault 
"  any  other  person  with  intent  to  rob  him,  or  shall  with  menaces 
''  or  by  force  demand  any  such  property  of  any  other  person  with 
"  intent  to  steal  the  same,  every  such  offender  shall  be  guilty  of 
"  felony,  and  being  convicted  iSiereof,  shall  be  liable,  at  the  dis- 
^^  cretion  of  the  court,  to  be  transported  beyond  the  seas  for  life  or 
for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years,  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall 
so  think  fit)  in  addition  to  such  imprisonment.''  The  statute 
has  been  pai«sed  since  the  publication  of  the  first  volume  of  this 
work,  or  this  enactment  would  have  been  introduced  in  the  sec- 
tion upon  aggravated  assaults,  (d) 

An  important  provision  is  contained  in  the  7th  section  of  the  Robbery  by 
7  &  8  Geo.  4.  c.  29.  which  declares  and  enacts   "  that  if  any  threats. 
^  person  shall  accuse,  or  threaten  to  accuse  any  other  person  of 
^^  any  infamous  crime  as  thereinafter  defined,  with  a  view  or  in- 

{•)  2  East.  P.  C.  €.  16.  8.  124.  p.  ries,  see  7  Geo.  4.  c.  64.  S8.  9,  10,  11. 

707.    Hickman's  case,  1  Leach  280.  Addenda  to  first  volume. 
4  RUck.  Com.  243.     1  Hawk.  P.  C.        (c)  ihti  Chapter,  Of  Stealing  from 

c.  34.    1  Hale  532.    3  Inst  68.  (he  Person. 

(t)  See  the  stat.  in  the  Addenda ;         {d)  AntCy  vol.  1.  p.  616. 
and  as  to  proceedings  against  accesso- 
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*^  tent  to  extort  or  gain  from  him,  and  shall,  by  intimidating  him 
by  such  accusation  or  threat,  extort  or  gain  from  him  any  chat- 
tel, money,  or  valuable  security,  every  such  offender  shall  be 
deemed  guilty  of  robbery,  and  shall  be  indicted  and  punished 
^*  accordingly/ 

The  statute  then  provides  for  the  punishment  of  persons  sending 
threatening  letters,  or  threatening  'to  make  accusations  with  a 
view  to  extort  money,  &c.  which  enactment  will  be  noticed  in  a 
subsequent  part  of  this  work,  {e)  It  then  proceeds  to  define  what 
shall  be  deemed  an  infamous  crime.  The  9th  section  is  in  these 
words :  '^  And  for  defining  what  shall  be  an  infamous  crime  within 
the  meaning  of  this  act,  be  it  enacted,  that  the  abominable  crime 
of  buggery,  committed  either  with  mankind  Or  with  beast,  and 
every  assault  with  intent  to  commit  the  said  abominable  crime. 


a 

"  and  every  attempt  or  endeavour  to  commit  the  said  abominable 
"  crime,   and  every  solicitation,  persuasion,  promise,   or  threat. 


offered  or  made  to  any  person,  whereby  to  move  or  induce  such 
person  to  commit  or  permit  the  said  abominable  crime,  shall  be 
*^  deemed  to  be  an  infamous  crime,  within  the  meaning  of  this 
'^act." 

Recurring  to  the  foregoing  definition  of  this  offence,  and  keeping 
in  mind  that  robbery  is  an  aggravated  species  of  larceny,  (/)  We 
may  inquire,  first,  as  to  the  felonious  taking  ;  secondly,  as  to  the 
taking  against  the  will  of  the  party ;  and,  thirdly,  as  to  the  vio* 
lence,  or  putting  in  fear. 
Of  the  felonl-        1*  As  to  the  felonious  taking. 

0U8  taking.  The  taking  may  be  of  money  or  goods  "  of  any  value."    The 

y^ue  of  the  ^  valuc  therefore,  of  the  property  taken  is  quite  immaterial :  a  penny 
property  im-  as  well  as  a  pound,  forcibly  extorted,  makes  a  robbery ;  the  gist 
material.  of  the   offence  being  the  force  and  terror,  {g)     But  something 

must  be  taken,  and  it  must  be  of  some  value ;  (A)  otherwise  the 
offence  will  be  only  that  of  an  assault  with  intent  to  rob.  (/) 
But  it  must  be       The  property  taken  must  not  only  be  of  some  value,  but  it  must 
and^taken  "*'  ^^  taken  from  the  peaceable  possession  of  the  owner.    In  a  case 
from  the  where  the  prisoner  had  obtained  a  note  of  hand  from  a  gentleman 

peaceable  pds-  by  threatening  with  a  knife  held  to  his  throat  to  take  away  his 
owner?  ^  ^  ^^"^ »  *^"^  ^^  appeared  that  she  had  furnished  the  paper  and  ink 
with  which  it  was  written,  and  that  the  paper  was  never  out  of 
her  possession ;  it  was  holden  not  to  be  robbery.  The  Judges 
were  of  opinion  that  the  note  was  of  no  value  ;  that  as  the  legis- 
lature at  the  time  of  passing  the  statute  2  Geo.  2.  c.  5.  s.  3., 
whereby  the  stealing  a  chose  in  action  was  made  felony,  could  not 
possibly  have  a  case  like  this  in  contemplation,  it  was  not  within 
that  act  of  parliament ;  that  the  note  did  not,  on  the  face  of  it, 
import  either  a  general  or  a  special  property  in  the  prosecutor ; 

(e)  Post.  Book  6.  Of  Threats^  S^c,        M.  c.  4.  s.  1. 

(f)  Peat's  case.  1  Leach  228,  (g)  3  Inst.  69.  1  Hale  632.  1 
Lapier*s  case,  1  Leach  321.  It  was  Hawk.  P.  C.  c.  84.  s.  16.  4  Black, 
formerly  exchided  from  clergy  by  the  Com.  243.  2  East.  P.  C.  c.  16.  s.  125. 
enactments  of  several  statutes,  viz.  23  p.  707. 

H.  8.  c.  1.  s.  3.  1  Edw.  6.  c.  12.  s.  10.        (h)  Phipoe's  case,  2  Leach  673,  680. 
3  W.  &  M.  c.  9.  s.  I.  and  as  to  acces-        (i)  Ante,  61. 
sories  before  the  fact,  4  and  5  Ph.  & 
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and  that  it  was  so  far  from  being  of  any  the  least  value  to  him^ 
that  he  had  not  even  the  property  of  the  paper  on  which  it  was 
written,  as  it  appeared  that  both  the  paper  and  ink  were  the  {h*o-* 
perty  of  the  prisoner^  and  the  delivery  of  it  by  her  to  the  prosecu- 
tor could  not,  under  the  circumstances,  be  considered  as  vesting 
it  in  him ;  but  that  if  it  had,  as  it  was  a  property  of  which  he  was 
never,  even  for  an  instant,  in  the  peaceable  possession,  it  could 
not  be  considered  as  property  taken  from  his  person,  so  as  to  con- 
stitute the  Clime  of  robbery,  {j) 

By  the  *^  taking,"  necessary  in  this  offence,  is  implied  that  the  The  taking 
robber  must  be  in  possession  of  the  thing  taken.   So  that  if  a  man,  *""**  *ve"t^ 
having  a  purse  fastened  to  his  girdle,  be  assaulted  by  a  thief,  and  robbefa^^- 
the  thief,  in  order  the  more  easily  to  take  the  purse,  cut  the  girdle,  session  of  the 
and  tlie  purse  thereby  fall  to  the  ground,  this  is  no  taking ;  for  ^^^°fi^  ^^®"" 
the  thief  never  had  the  purse  in  his  possession,  (k)     And,  upon 
the  same  principle,  in  a  case  where  it  appeared  that  the  prisoner 
stopped  the  prosecutor  as  he  was  carrying  a  feather-bed  on  his 
shoulders,  and  told  him  to  lay  it  down  or  he  would  shoot  him,  and 
the  prosecutor  accordingly  laid  the  bed  on  the  ground,  but  the 
prisoner  was  apprehended  before  he  could  take  it  up  so  as  to  re- 
mov^it  from  the  spot  where  it  lay  ;  the  Judges  were  of  opinion 
that  the  offence  of  robbery  was  not  completed,  (l)     But  if  in  the 
former  case  the  thief  had  taken  up  the  purse  from  the  ground,  and 
afterwards  let  it  fall  in  the  struggle,  this  would  have  been  a  taking, 
though  he  had  never  taken  it  up  again  ;  for  the  purse  would  have 
been  once  in  his  possession,  (m)     And  it  is  not  necessary  that  the 
property  should  continue  in  the  possession  of  the  thief.     Thus, 
where  a  robber  took  a  purse  of  money  from  a  gentleman,  and  re- 
turned it  to  him  immediately,  saying,  ^*  If  you*  value  your  purse, 
"  you  will  please  to  take  it  back,  and  give  me  the  contents  of  it;'' 
but  was  apprehended  and  secured  before  the  gentleman  had  time 
to  give  him  the  contents  of  the  purse  ;  the  court  held  that  there 
was  a  sufficient  taking  to  complete  the  offence,  although  the  pri- 
soner's possession  continued  only  for  an  instant,  (n)     And  in  a 
case  where^  while  a  lady  was  stepping  into  her  carriage,  the  pri- 
soner snatched  at  her  diamond  ear-ring,  and  separated  it  from  her 
ear  by  tearing  the  ear  entirely  through ;  but  there  was  no  proof  of 
the  ear-ring  ever  having  been  seen  in  his  hand,  and,  upon  the 
lady's  arrival  at  home,  it  was  found  amongst  the  curls  of  her  hair ; 
the  Judges,  upon  the  case  being  submitted  for  their  consideration, 
were  all  of  opinion,  that  there  was  a  sufficient  taking  from  the 
person  to  constitute  robbery.   They  thought  that  it  was  sufficient, 
as  the  ear-ring  was  in  the  possession  of  the  prisoner  separate  from 
the  lady's  person,  though  but  for  a  moment,  and  though  he  could 
not  retain  it,  but  probably  lost  it  again  the  same  instant,  (o)     It 
should^  however,  be  observed,  with  respect  to  cases  of  this  de- 

(j)  Phipoe's  case,  2  Leach  673.  The        {k)  3  Inst.  69.     1  Hale  533, 
form  of  the  note  was— ^' Two  months         (/)  Farrell's    case,    0.  B.    1787,    I 

'*  iHer  date  I  promise  so  pay  to  Miss  Leach  382.  note  {p). 
**  Maria  Theresa  Phipoe,  or  order,  the         (m)  3  Inst.  C9.     1  Hale  533, 
"  sam  of  two  thousand  pounds  ster-         (n)  Peat's  case,  1  Leach  S2$}. 
*•  Iing»   for    value   received. —  John         (o)  Lapier's  case,  1  Leach  S20. 


Courtoy,  Oxeadon-street." 
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There  may  be 
a  taking  in 
law. 


scription,  that  though  it  may  have  been  formerly  holden  that  a 
sudden  taking  or  snatching  'of  any  property  from  a  person  una- 
wares was  sufficient,  the  contrary  doctrine  appears  to  be  now 
established ;  and  that  no  taking  by  violence  will^  at  the  present 
day,  be  considered  as  sufficient  to  constitute  robbery,  unless  some 
injury  be  done  to  the  person,  as  in  the  case  last  cited,  or  unless 
there  be  some  previous  struggle  for  the  possession  of  the  property^ 
or  some  force  used  to  obtain  it.  (p) 

Where  the  offence  of  robbery  is  once  actually  completed  by 
taking  the  property  of  another  into  the  possession  of  the  thief,  it 
cannot  be  purged  by  any  subsequent  re-delivery,  {q)  Thus,  if  A. 
requires  B.  to  deliver  his  purse,  and  he  delivers  it  accordingly, 
when  A.,  finding  only  two  shillings  in  it,  gives  it  him  again,  yet 
this  is  a  taking  by  robbery,  (r) 

Not  only  a  taking  in  fact,  but  a  taking  in  law,  is  sufficient  to 
constitute  a  robbery,  (s)  It  has  therefore  been  holden,  that  if 
thieves  attack  a  man  to  rob  him,  and,  finding  little  or  nothing 
about  him,  force  him  by  menace  of  death  to  swear  to  fetch  them 
money,  which  he  does  accordingly,  and  delivers  it  to  them  while 
the  fear  of  the  menace  still  continues  upon  him,  and  they  receive 
it,  this  is  a  sufficient  taking  in  law.  (/)  And  if  upon  A.  assaulting 
B.,  and  bidding  him  to  deliver  his  purse,  B.  refuse  to  do  so,  and 
then  A.  pray  B.  to  give  or  lend  him  money,  and  B.  does  so  ac- 
cordingly under  the  influence  of  fear,  the  taking  will  be  com- 
plete, (w)  For  where  the  thief  receives  money,  &c.  by  the  de- 
livery of  the  party,  either  while  the  party  is  under  the  terror  of 
an  actual  assault,  or  afterwards  while  the  fear  of  menaces  made 
use  of  by  the  thief  continues  upon  him,  such  thief  may,  in  the  eye 
of  the  law,  as  correctly  be  said  to  take  the  property  from  the 
party,  as  if  he  had  actually  taken  it  out  of  his  pocket,  (tt?) 

The  taking  must  in  all  cases  be  accompanied  with  a  felonious 
.M^T^Ni*  •-  intent,  or  animus  furandi :  but  if  a  man  animo  furandi  say — 
ra»Sr or7clo-  "  ^^^^  ™^  y^^^^  mpney," — "Lend  me  your  money," — '^Make  me 

"  a  present  of  your  money,"  or  words  of  the  like  import,  they  are 
equivalent  to  the  most  positive  order  or  demand ;  and,  if  any  thing 
be  obtained  in  consequence,  such  a  taking  will  be  within  the  de-. 
finition  of  robbery,  {x)  There  is,  however,  a  case  of  considerable 
nicety,  which  should  be  here  noticed,  where,  though  the  original 
assault  was  clearly  with  a  felonious  intent,  the  taking  of  the  goods 
was  holden  to  be  no  more  than  a  trespass.  A.  assaulted  B.  on  the 
highway  with  a  felonious  intent,  and  searched  the  pockets  of  B. 
for  money  3  but,  finding  none,  he  pulled  off  the  bridle  of  B.'s 


But  there 
must  be  the 
mUmut  /U' 


niona  utent. 


(p)  Macauley*s  case,  0.  B.  1783, 
1  Leach  887.  Baker's  case,  0.  B.  178S, 
id.  891.  Horner*s  case,  0.  B.  1790. 
S  East.  P.  C.  c.  16.  8. 121.  p.  70S.  post. 
68.  Rex  V.  Mason,  Mich.  T.  1880, 
poit  68. 

(q)  1  Hawk.  P.  C.  c.  34.  s.  8. 

(r)  1  Hale  533. 

(«)  3  Inst.  68.     1  Hale  538. 

(0  Id.  Ibid.  8  East.  P.  C.  c.  16.  s. 
189.  p.  7U. 

(»)  1  Hale  533. 


(w)  8  East.  P.  C.  c.  16.  s.  188.  p. 
711.  s.  189.  p.  714.  And  sec  further 
as  to  cases  of  this  kind,  pott^  71,  et 
aequ.  where  **  the  putting  in  fear*'  is 
spoken  of. 

(x)  By  Willcs,  J.  deliverinethe  opi- 
nion of  the  Judges  in  DonaUy's  case, 
1  Leach  196.  And  see  further  upon 
the  subject  of  the  felonious  intent, 
j»o«t,  67,  ei  sequ.  in  the  cases  relat- 
ing to  '*  violence  or  putting  in  fear  T* 
and  poity  in  the  Chapter  on  Larceny. 
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horse,  and  threw  that  antl  some  bt^ad  which  B.  had  in  pannels 
about  the  highway,  but  did  not  take  any  thing  from  B, ;  and  it 
was  resolved,  upon  a  conference  with  all  tibe  Judges,  that  this  was 
not  robbery,  because  nothing  was  taken  firom  B.  (y)  But  it  is 
remarked  upon  this  case,  that  the  better  reason  for  the  decision 
seems  to  be,  that  the  particular  goods  were  not  taken  with  a  fe- 
lonious intent,  as  surely  there  was  a  sufficient  taking  and  separa- 
tion of  the  goods  from  the  person*  (2) 

Some  questions  as  to  the  iblonious  intent  have  arisen  where  the 
property  has  been  taken  under  colour  of  a  puichase.  Thus,  though 
it  is  dear  that  if  a  person  by  force,  or  threats,  compel  another  to 

£'^  him  goods,  and  by  way  of  colour  oblige  him  to  take,  or  if 
!  offer  less  than .  the  value,  it  is  robbery  s  (a)  yet  it  has  been 
doubted,  whether  the  forcing  a  higler  or  other  chapman  to  sell  his 
wares,  and  giving  him  the  full  value  of  them,  amounts  to  so 
heinous  a  crime  as  robbery,  (b)    So  that  where  a  traveller  met  a 
fisherman  with  fish,  who  refused  to  sell  him  any,  and  he  hf  force 
and  putting  in  fear  took  away  some  of  his  fish,  and  threw  him 
money  much  above  the  value  of  it,  judgment  was  respited,  because 
of  the  doubt  whether  the  intent  were  felonious  on  account  of  the 
money  given,  (c)     It  is  suggested,  however,  with  much  reason, 
that  questions  of  this  kind  should  properly  be  referred  to  the 
omsimration  of  the  jury ;  and  that  the  circumstance  of  the  fuU 
value  or  mon^  being  offered  at  the  time  should  be  left  to  them  to 
shew  that  the  intention  of  the  party  was  not  iteudulent,  and  so 
not  felonious,  {d)    For  tliough  it  does  not  necessarily  follow  as  a 
GODclnsion  of  lav,  that  if  the  value  of  the  thing  taken  be  offered  to 
be  paid  at  the  time,  the  intent  is  therefore  not  felonious  3  yet  k  is 
sabmitted,  that  such  a  circumstance  would  be  pregnant  evidence 
in  the  negative,  (e)    But  cases  where  the  owner  is  induced  to  part 
with  his  property  at  less  than  its  value,  by  fear  of  the  violence  of 
any  individual,  or  of  the  outrages  of  a  mob,  come  under  a  different 
consideration,  and  constitute  a  sufficient  taking  with  a  felonious 
faitent.  (/) 

The  taking  need  not  be  immediately  from  the  person  of  the  The  *."^*"^J*^ 
owner  ;    it  will  be  sufficient  if  it  be  in  his  presence,  (g)    There-  ^iQ^tbe  pre- 
fore  if  A.,  upon  being  assaulted  by  a  thie^  throws  his  purse  or  Bcnceofthe 
doak  into  a  bush,  and  the  diief  takes  it  up  and  carries  it  away ;  or  owner. 
if,  while  A.  is  flying  born  the  thief,  he  lets  faM  his  hat,  and  the 
AieC  UkM  it  up  anid  carries  it  away,  such  taking  being  done  in 
the  prescaice  of  A.  wiH  be  sufficient.'  (A)     So,  if  the  thief  having 
firat  assaulittd  A.  takes  away  his  horse  standing  by  him :    or, 
having  pui  him  in  &ar,  drives  his  cattle,  in  his  presence,  Qut  <^ 
his  pasture,  he  may  be  properly  said  to  take  such  property  from 
the  penMm  of  A.,  for  he  talces  it  openly  and  before  hi?  fistce  while 

,jr)  Anon.  0.  B.  1698,  2  East.  P.O.  es  litis.  9  Bast  P.  G.  c.  16.  8.  98*  p. 

C  ^16.  8.  S8«  p.  668.  661,  669. 

(z)  9  East  P.  C.  c.  16. 8.  98.  p.  66S.  (d)  SEast  P.  C.  e.  16.  s.  98*  p.  668. 

(4  Bex  «.  SioHHiB,  Cmnmall  Lent  {e)  Id  Ufid. 

Ass.  1773.    9  Bast  P.  C.  c  16. 8. 1S8.  (/)  PoH,  7S,  et  seq, 

p.  71S.  (g)  1  Hale  599.    I  ffawk.  P.  C.  c. 

(*)  1  Ha«k.  P.  €.  c«  S4.  s.  14.  4  34.  s.  6.    Rex  «.  Francis,  8  Str,  1019* 

Blac  Com.  844.  {h)  3  Inst  68.    1  Bal&  53?. 

(e)  TM  Fisherman's  case,    Tork, 

YOL.  II,  F 
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And  the  taking^ 
must  not  pre- 
cede the  vio- 
lence, or  put- 
ting^ in  fear. 


Of  the  property 
being  taken 
againtt  the 

party. 


under  his  immediate  and  personal  care  and  protection,  (t)  '  But  it 
18  clear^  that  the  property  must  be  taken  in  the  presence  of  the 
owner.  And  where  it  appeared  upon  a  special  verdict  that  some 
thieves  gently  struck  the  prosecutor's  hand^  whereby  some  money^ 
ilphich  he  had  taken  out  from  his  pocket  to  give  change,  fell  to  the 
ground,  and  that,  upon  his  offering  to  take  it  up,  the  thieves 
threatened  to  knock  his  brains  out,  upon  which  he  desisted  irom 
taking  up  the  money,  and  the  thieves  ^^  then  and  there  immedi" 
ately  "  took  it  up  ;  a  great  majority  of  the  Judges  held,  that  even 
by  this  statement  it  was  not  sufficiently  expressed  in  the  special 
verdict  that  the  thieves  took  up  the  money  in  the  sight  or  presence 
of  the,  owner,  and  that  they  could  not  intend  it,  though  there 
seemed  to  have  been  evidence  enough  to  have  warranted  such  b 
finding,  {k)  In  a  case  where  robbers,  by  putting  in  fear,  made  a 
waggoner  drive  his  waggon  from  the  highway  in  the  day-time, 
but  did  not  rob  the  goods  till  night,  much  doubt  appears  to  have 
been  entertained  \  some  having  holden  it  to  be  a  robbery  from  the 
first  force,  but  others  having  considered  that  the  waggoner's  pos- 
session continued  till  the  goods  were  actually  taken,  unless  the 
waggon  were  driven  away  by  the  thieves  themselves,  (/) 
,  It  may  also  be  observed,  with  respect  to  the  taking,  that  it 
must  not,  as  it  should  seem,  precede  the  violence  or  putting  in 
fear;  or  rather,  that  a  subsequent  violence  or  putting  in  fear  will 
not  make  a  precedent  taking,  effected  clandestinely,  or  without 
either  'violence  or  putting  in  fear,  amount  to  robbery.  Thus, 
where  a  thief  clandestinely  stole  a  purse,  and,  on  its  being  dis- 
covered in  his  possession,  denounced  vengeance  against  the 
party  if  he  should  dare  to  speak  of  it,  and  then  rode  away, 
it  was  holden  to  be  simple  larceny  only,  and  not  robbery,  as 
the  words  of  menace  were  used  after  the  taking  of  the  purse,  (m) 
But  if  the  purse  had  been  obtained  by  means  of  the  menace,  the 
offence  would  have  amounted  to  robbery,  {n) 

II. — ^The  second  subject  of  consideration  in  follomng  the  defi- 
nition of  this  offence,  is  as  to  the  taking  ^^  against  the  will "  of 
the  party. 

In  a  case  where  the  party  upon  whom  the  robbery  was  alleged 
to  have  been  committed  consented  to  the  fact  for  a  base  purpose, 
it  was  holden  to  be  no  robbery.  One  Salmon  and  several  others, 
in  order  to  obtain  for  themselves  the  rewards  given  by  act  of  par- 
liament for  apprehending  robbers  on  the  highway,  concerted  a 
plan  by  which  a  robbery  might  be  e£fectedupon  Saunon  by  a  per- 
son named  Blee,  who  was  one  of  the  confederates,  and  two  stran- 
gers procured  by  Blee.     It  was  expressly  found  diat  Salmon  was 


(0  Id.  ibid,  and  1  Hawk.  P.  C.  c. 
84.  s.  6.    4  Black.  Cora.  243. 

(k)  Rex  v\  Francis,  «  Sir.  1015, 
Rex  r.  Grey  and  others,  8  East  P.  C. 
c.  16. 8.  126.  p.  708.  S.  P.  In  Rex  v. 
Francis,  the  Judges  clearly  thought  it 
a  case  of  grand  Urceny,  and  therefore 
would  not  discharge  the  prisoners,  but 
directed  a  new  indictment  to  be  pre- 
ferred, considering  themselves  con- 
fined to'  the  doubt  of  the  jury,  whe- 


ther there  was  a  sufficient  taking,  and 
that  they  could  not  give  judgment  for 
aiarceny. 

(/ )  2  East  P.  C.  c  16. 8. 186.  p.  707, 
708. 

(m)  Hannan*s  case,  1  Hale  534.  1 
Hawk.  P.  C.  c.  34.  s.  7. 

(n)  By  Lord  Mansfield  in  Donally*^ 
case,  8  East.  P.  C.  c.  16.  s.  130.  p. 
726. 
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a  party  to  the  agreement;*  that  he  consented  to  part  with  his 
money  and  goods  under  colour  ai^d  pretence  of  a  robbery ;  and 
that  for  such  purpose,  and  in  pursuance  of  this  consent  and 
agreement,  he  went  to  a  highway  at  Deptford^  and  waited  there 
till  the  colourable  robbery  was  effected.  The  Judges  were  of 
opinion  that,  in  consideration  of  law,  no  robbery  was  committed 
upon  Salmon .;  and  the  reason  given  was,  that  his  property  was 
not  taken  against  his  will,  (o) 
III. — We  may  now  proceed  to  enquire,  as  to  '^  the  violence  or  Of  th«  tio- 

putting  in  fear.*^  lir^inTew  ^" 

The  words  of  the  definition,  as  given  at  the  beginning  of  the  *°^  ^^  ^"' 
Chapter,  are  in  the  alternative,  ^^  violence  or  putting  in  fear  ;*' 
and  it  appears,  that  if  the  property  be  taken  by  either  of  these 
means,  against  the  will  of  the  party,  such  taking  will  be  sufficient 
to  constitute  robbery,  {p)  The  principle,  indeed,  of  robbery  is 
violence ;  but  it  has  been  often  holden,  that  actual  violence  is  not 
the  only  means  by  which  a  robbery  may  be  effected,  but  that  it 
inay  also  be  effected  by  fear,  which  the  law  considers  as  construc- 
tive violence,  {q) 

It  appears  to  have  been  sometimes  considered  that  fear  is  a  ne- 
cessary ingredient  in  all  cases  of  robbery,  even  in  those  effected 
by  actual  violence ;  (r)  but  if  so,  it  will  be  presumed.  And  there 
ure  cases  of  this  description  in  which  fear  can  hardly  be  supposed 
to  have  existed :  as  if  a  man  be  knocked  down  without  previous 
warning,  and  stripped  of  his  property  while  senseless,  he  cannot 
.with  propriety  be  said  to  be  put  in  fear,  and  yet  that  would  un- 
^loubtedly  be  robbery,  {s) 

With  respect  to  the  degree  of  actual  "violence,"  where  the  Of  the  degree 
taking  is  effected  by  that  means,  it  appears  to  be  well  settled  that  of  violence, 
a  sudden  taking  or  snatching  from  a  person  unawares  is  not  suffi- 
cient. Thus,  where  a  boy  was  carrying  a  bundle  along  the  street 
in  his  hand,  after  it  was  dark,  when  the  prisoner  ran  past  him 
and  snatched' it  suddenly  away,  it  was  holoen  that  the  act  was  not 
done  with  the  degree  of  force  and  terror  necessary  to  constitute 
robbeiy.  {t)  And  the  same  was  holden  in  a  case  where  it  ap- 
peared that  as  two  little  boys  were  carrying  a  parcel  of  cloth  to 
one  of  the  inns  at  Bath,  for  the  purpose  of  its  being  carried  by  a 
«tage-coach  to  London,  the  prisoner  came  up  suddenly,  snatched 
the  cloth  from  the  head  of  one  of  them,  and  ran  off  with  it.  (u) 


(o)  Rex  r.  M'Daniel  and  others, 
Fost  181,  18S.  The  case  of  Norden, 
>iMl.  79,  was  cited  on  the  part  of 
the  Crown ;  but  Mr.  Justice  Foster 
jenurks  upon  it  as  distinguishable  on 
many  grounds,  Fost.  189. 

{p)  %  Bast  P.  C.  c.  16.  s.  187.  p. 
7<I8.  and  the  authorities  there  cited. 
Fost  188. 

(q)  Donally*s  case,  1  Loach  196, 
197.  '  8  East  P.  C.  16.  s.  130.  p.  787. 
Beaae's  case,  8  Leach  619.  8  East 
P.  C.  c  16.  s.  138.  p.  735. 

(r)  Fost  188.  where  the  learned 
writer  says,  that  there  are  opinions  in 
the  booKS  which  seem  to  make  the 


circumstance  of  fear  necessary,  but 
that  he  had  seen  a  good  MS.  note  of 
Lord  Holt  to  the  contrary,  and  that 
he  was  himself  very  clear  that  the  cir- 
cumstance of  actual  fear  at  the  time 
of  the  robbery  need  not  be  strictly 
proved. 

(«)  Fost.  198.  4  Black.  Com.  844. 
8  East  P.  C.  c.  16.  s.  188.  p.  711. 

(Q  Macautey's  case,  O.  B.  1783,  1 
Leach  887.     Baker's  case,   id.  890. 

S.P. 

(tf)  Robins*scase,  Brfi^efDalrrSum. 
Ass.  1787,  cor,  Builer,  J.,  1  Leach 
890,  n<Jte  {a). 
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Violence  ac- 
companied 
with  some  co- 
lourable and 
apecioai  ftr^ 
fence. 


The  fiame  doctrine  was  also  holden  in  two  otiier  cases ;  in  one  of 
which  the  hat  and  wig  of  a  gentleman  were  snatched  from  his  head 
in  the  street ;  (w)  and  in  the  other,  an  umbrella  was  snatched 
suddenly  out  of  the  hand  of  a  woman,  as  she  was  walking  along 
the  street,  (jr)  But  if  any  injury  be  done  to  the  person;  or  there 
be  any  struggle  by  the  party  to  keep  possession  of  the  property 
before  it  be  taken  from  nim,  there  will  be  a  sufficient  actual  ^*  vio- 
*'  lence."  Thus,  in  the  case  which  has  been  already  mentioned^ 
where  an  ear-ring  was  snatched  frotn  a  lady's  ear,  and  the  ear 
torn  through  and  blood  drawn  by  the  force  used,  it  was  holden  to 
be  robbery,  (y)  So,  where  a  heavy  diamond  pin,  with  a  cork- 
screw stalk,  twisted  very  much  in  a  lady's  hair,  which  was  close 
fnzzed  and  strongly  craped,  was  snatched  out,  and  part  of  the 
bair  torn  away  at  the  same  time,  it  was  holden  that  this  was  a 
sufficient  degree  of  violence  to  constitute  robbery,  (z)  And  in  a 
case  where  it  appeared  that  the  prisoner  snatched  at  a  sword  while 
it  was  hanging  at  a  gentleman  s  side,  and  that  the  gentleman, 
perceiving  him  get  hold  of  the  sword,  instantly  laid  tight  hold  of 
the  scabbard,  which  occasioned  a  struggle  between  them,  in  which 
the  prisoner  got  possession  of  the  sword  and  took  it  away ;  the 
court  held  that  it  was  a  robbery,  (a)  In  a  recent  case  the  facts 
were  that  the  prosecutor's  watch  was  fastened  to  a  steel  chain 
which  went  round  his  neck,  the  seal  and  chain  hanging  from  bis 
fob ;  the  prisoner  laid  hold  of  the  seal  and  chain  and  palled  the 
watch  from  the  fob ;  but  the  steel  chain  still  secured  it ;  upon 
which  the  prisbner  by  two  jerks  broke  the  steel  chain  and  made 
off  with  the  watch  :  and  a  case  being  saved  for  the  opinion  of  the 
Judges  upon  the  question  whether  this  was  a  robbery,  the  Judges 
were  unanimous  that  it  was,  as  the  prisoner  did  not  get  the  watch 
at  once,  but  had  to  overcome  the  resistance  made  by  the  steel 
chain,  and  used  actual  force  for  that  purpose,  (i)  So  that  the  rule 
appears  to  be  well  established,  that  no  sudden  tzdcing  or  snatching 
of  property  from  a  person  unawares  is  sufficient  to  constitute  rob- 
bery, unless  some  injury  be  done  to  the  person,  or  there  be  some 
previous  struggle  for  the  possession  of  the  property,  or  some 
force  used  in  order  to  obtain  it.  (c) 

Where  violence  is  xbade  use  of,  to  obtain  the  property  with  vl 
felonious  intent,  as  stated  in  the  definition  of  this  onence,  it 
seems  that  it  will  not  the  less  amount  to  robbery,  on  account  of 
the  thief  having  recourse  to  some  colourable  or  specious  pretence^ 
in  order  the  better  to  effect  his  purpose. 

One  Merriman,  who  was  taking  cheeses  along  the  hi^way  in  a 
car^  was  stopped  by  a  person  named  Hall,  who  insisted  upon 
seizing  them  for  want  of  a  permit.  This  was  a  mere  pretence,  no 
permit  being  necessary.  After  some  altercation,  Alerriman  and 
Hall  agreed  to  go  before  a  magistrate^  to  determine  tike  matter : 


{w)  Steward's  cue,  O.  B.  1690,  t 
East.  P.  C.  c.  16.  8.  131.  p.  702. 

{je)  Homer's  case,  0.  B.  1790,  8 
East  P.  C.  c.  16.  s.  191.  p.  703. 

(jf)  Lapicr's  case,  O.  B.  1784,  1 
Leach  S20,  ante,  p.  63. 

(s)  Moore's  case,   O.  B.   1784.   1 


Leach  835. 

(a)  Davies's  case,  -0.  B.  VI  Ana.  8 
East.  P.  C.  c.  16.  s.  187.  p.  709.  1 
Leach  890,  note  (a). 

{b)  Rex  V.  Mason,  Mich.  T.  1880. 
MS  Bajley,  J.,  aad  Uttss.  ft  fij.  41^. 

(c)  ytnte,  64. 
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mid,  diirij^g  Merriman'fl  absence,  other  per80D9  riotoi^ly  assein- 
bled  on  account  of  the  dearness  of  provisions,  an^,  in  confederacy 
with  Hall  for  the  purpoae,  carried  ^way  the  goods.  It  was  ob- 
jected (upon  an  action  agmnst  the  hundred,  on  the  statutes  of  hue 
and  cry),  that  this  was  no  robbery,  because  there  was  no  force  : 
but  Hewitt,  J»^  over-ru^ed  the  objection,  and  left  the  case  to  the 
jury,  who  were  of  opinion  that  Hall's  conduct,  in  insisting  upoQ 
seizing  the  cheese  for  want  of  a  permit,  was  a  mere  pretence  for 
the  purpose  of  defrauding  Merriman,  and  found  th^t  the  offence 
was  robbery ;  which  was  afterwards  confirmed  by  the  court  of 
King's  Bench  on  a  pootipn  for  a  new  trial,  (d)  It  is  well  observed 
vpon  this  case,  tiiat  the  opinioi^  that  it  amounted  to  robbery  musi 
haye  been  grounded  upon  the  consideratioa  that  the  fi^at  seiziuro 
of  the  cart  and  goods  by  Hall,  being  by  violence  and  whilst  tho 
owner  was  present,  constituted  the  offence  a  robbery,  (e) 

In  another  pase  also,  the  offence  was  holden  to  be  robbery,  Gascoigne^ 
though  the  y|o|ei^ce  pifuie  use  of  was  under  the  colour  and  p;ee*  where  a  bai- 
tence  of  a  legal  proceeding.    The  prosecutrix  was  brought  to  a  Uff  handcuffed 
police  office  by  the  prisoner,  into  who^e  custody  she  had  been  » woman,  un- 
delivered by  a  headborough,  who  had  taken  her  up  under  a  v^ar-  o^\l^^g^ 
rant,  upon  a  charge  of  having  conunitted  au  assault  upon  a  woman  ber  to  prison 
who  lodged  in  her  house.    The  magistrate  at  the  office,  having  "^^  ^^^u 
examined  the  complaint,  ordered  her  to  find  bail ;  but  at  the  same  ^oience  ex-  ^ 
time  advised  the  parties  to  make  the  matter  up,  and  become  gopd  torted  money 
friends.    The  magistrate  then  left  the  office ;  (/)  and  the  prisoner,  *^™  ^®'  "^V^ 
who  was  an  un^r-servant  to  the  turnkey  of  the  New  Prison,  u  wm  hoidcn' 
Clerkenwell,  and  acted  occasionally  as  a  runner  to  the  police  to  be  robbery. 
office,  but  had  np  regular  appointment  either  as  a  constable  or 
other  peace  officer,  nor  had  in  particular  any  order  to  carry  the 
prosecutrix  to  prison,  {g)  took  her  to  an  adjacent  public-house, 
where  her  husband  was  wsdtiqg  in  expectation  that  she  would  be 
discharged.    When  her  husband  found  that  the  matter  was  not 
settled,  he  requested  that  the  prisoner  would  wait  a  short  time, 
while  he  went  to  procure  bail,  and  immediately  left  the  house. 
As  soon  as  be  was  gone,  the  prisoner  began  to  treat  the  prosecu- 
trix very  ill,  locked  her  up  for  some  time  in  a  stinking  place,  and 
then  brought  her  out  and  threatened  to  carry  her  immediately  to 
prison.     She  was  terrified,  and  implored  him  to  wait  till  ber  hus- 
band returned  ;  and  producing  a  shilling  from  her  pocket,  offered 
to  give  it  him,  or  even  to  give  him  half-a- crown,  if  he  would 
comply  with  her  request :  but  he  refused,  and  immediately  hand- 
cuffed her  to  a  man  whom  he  had  in  custody  on  a  charge  of  as- 
9ault,  and  who,  as  the  prisoner  alleged,  had  before  rescued  him- 
self.   The  prisoner  then  kicked  her,  thus  handcuGBed^  before  him ; 
and  shoved  her  and  her  companion  into  a  coach,  which  he  ordered 
to  drive  to  the  New  Prison.    He  then  came  into  the  coach;  and, 

(d)  Merriman  v.  The  Hundred  of  (f)  In  the  report  of  this  case  in 
Chippenham,  cor,  Hewitt,  J.,  and  af-  East,  it  is  said,  liiat  the  prisoner  al- 
terwards  C0r»  B.  R.  on  the  motion  for  leged  that  the  magistrate  made  out  a 
anew  trial,  Mich.  8  Geo*  lU.  SBasl.  warrant  of  commitment  for  the  pro- 
F.  €•€.  16.0. 127.  p.  700.  .  secutriz,   but  that  it  was  not  pro- 

(e)  8  B»9t.  P.  C.  .c,  l.Q.  $.  127.  p.  duceil. 

709,  note  {a).  (g)  See  note  (f). 
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almoBt  immediately  upon  the  coach  setting  off,  put  a  handkerchief 
to  the  mouth  of  the  prosecutrix,  and  forcibly  took  from  her  the 
shilling,  which  she  continued  to  hold'  in  her  hand,  saying,  at  the 
same  time,  ^^  This  will  buy  us  a  glass  a-piece/'    He  then  asked 
her,  if  she  had  any  more  money  in  her  pocket,  said  that  he  was 
sorry  for  her  children,  and  that  if  she  had  as  much  money  as 
would  pay  for  the  coach  she  should  not  go  to  prison*    She  ex- 
claimed, that  she  had  no  more  money :  but  the  man  who  was 
handcuffed  to  her,  rattled  the  handcuff  against  the  side  of  her 
•  pocket ;  and  the  prisoner  put  his  hand  into  her  pockety  and  took 
out  three  shillings.    He  then  continued  to  promise  to  carry  her 
back,  but  did  not  give  any  directions  to  the  coachman  to  change 
his  course.    In  about  ten  minutes  after  be  had  so  taken  the  thiee 
shillings  he  stopped  the  coach  at  a  public  house,  called  for  some 
gin,  drank  some  himself,  gave  the  coachman  a  glass,  and  offered 
the  prosecutrix  a  glass,  which  she  several  times  refused,  but  at 
last  drank,  upon  his  insisting  she  should  do  so :  (A)  he  then  gave 
the  shilling  which  he  first  took  from  her  to  pay  for  the  gin,  and 
took  sixpence  in  change.    As  the  prisoner  had  promised  to  carry 
her  back,  the  prosecutrix  made  no  complaint  at  the  public  house, 
but  said,  that  if  the  prisoner  would  carry  her  back  he  m^ht  keep 
the  other  three  shillings  which  he  had  tsJsen  from  her.    The  pri- 
soner, however,  proceeded  with  her  to  the  New  Prison.    He  paid 
a  shilling,  or  one  shilling  and  sixpence  for  the  coach ;  but  re- 
turned no  part  of  the  money  to  the  prosecutrix.    Nares,  J.,  who 
tried  the  prisoner,  said,  that  in  order  to  commit  the  crime  of  rob- 
bery, it  was  not  necessary  that  the  violence  used  to  obtain  the 
property  should  be  by  the  common  and  usual  modes  of  putting  a 
pistol  to  the  head,  or  a  dagger  to  the  breast ;  and  that  a  violence, 
though  used  under  a  colourable  and  specious  pretence  of  law  or 
of  doing  justice,  was  sufficient,  if  the  real  intention  was  to  rob : 
and  he  left  the  case  to  the  jury,  with  a  direction  that  if  they 
thought  the  prisoner  had  originally,  when  he  forced  the  prosecu- 
trix into  the  coach,  a  felonious  intent  of  taking  her  money,  and 
that  he  made  use  of  the  violence  of  the  handcu£b  as  a  means  to 
prevent  her  making  resistance,  and  that  he  took  the  money  with 
a  felonious  intent,  they  should  find  him  guilty.    The  jury  found 
that  the  prisoner  had  a  felonious  intent  of  getting  whatever  money 
the  prosecutrix  had  in  her  pocket,  and  that  the  putting  her  into 
t)ie  state  described  in  the  evidence  was  only  a  colourable  mean  of 
putting  his  felonious  intention  into  execution.    And  upon  the 
case  being  referred  to  the  twelve  Judges,  they  were  unanimously 
of  opinion  that,  as  it  was  found  by  the  verdict  that  the  prisoner 
had  an  original  intention  to  take  the  money,  and  had  made  use  of 
violence,  though  under  the  sanction  and  pretence  of  law,  for  the 
purnose  of  obtaining  it,  the  offence  was  clearly  a  robbery,  (t) 
Though  the  violence  be  used  for  a  different  purpose  than  that 

(h)  In  the  report  of  this  esse  in  eor.  Nares,  J.    1  Leftcfc  S80.  consr- 

Leacb,  it  is  said,  that  be  induced  her  dered  of  by  the  Judges  in  Mich.  T. 

to  drink  a  elass  by  repeating  bis  pro-  1783.    t  East  P.  C.  c.  16.  s.  1«7.  p. 

mise  that  sAc  should  not  be  detained.  709.    And  Me  the  Sc0«  pap.  t95. 

(i>  Gascoigne's  case,   O.  B.    1783. 
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of  obtainiag  the  property  of  the  party  aBsauUed;  ^et  if  property  Though  the 
be  obtsdned  by  it^  the  offence  will,  under  some  circumstances  at  violence  be 
least,  amount  to  robbery  :  as  where  money  was  offered  to  a  party  "^^  purpose^ 
endeanrouring  to  commit  a  rape,  and  taken  by  him.     Blackham  of  obtaining 
assaulted  a  woman  with  intent  to  ravish  her,  and  she  without  any  the  property 
demand  from  him  offered  him  money,  which  he  took  and  put  into  assaulted^^et 
his  pocket,  but  continued  to  treat  the  woman  with  violence,  in  if  property  be 
order  to  effect  his  original  purpose,  until  he  was  interrupted :  and  jj*^*^**  ^^  *^ 
this  was  holden  to  be  robbery  by  a  considerable  majority,  of  the  may  be^  rob- 
Judges ;  on  the.  ground  that  the  woman,  from  the  violence  and  bery. 
terror  occasioned  by  the  prisoner's  behaviour^  and  to  redeem  her    . 
ichastity,  offered  the  money,  which  it  was  clear  she  would  not  have 
given  voluntarily ;  and  that  the  prisoner,  by  taking  it,  derived  an 
advantage  to  himself  from  his  felonious  conduct,  though  his  ori- 
ginal intent  were  to  commit  a  rape,  (/) 

With  respect  to  **  the  putting  in  fear,"  or  constructive  violence.  Of  the  putting 
when  tliat  is  the  means  by  w;hich  the  taking  is  effected,  it  may  be  ^'^  ^^^' 
considered,  with  reference,  first,  to  those  cases  in  which,  the  feai| 
excited  has  been- of. injury  to  the  j9^«on;.  secondly,  to  those  in 
which  the  fear  excited  has  been  of  injury  to  the  property ;  and^ 
thirdly,  to  those  in  which -the  fear  excited  has  been  of  injury  to 
the  (character.  It  should,  however,,  be  remembered,  as  generally 
applicable  to  cases  of  this  description,  that  where  property  is  ex- 
torted hy  fear,  it  w;ill  constitute  a  robbery  by  putting  in  fear, 
though  it  may  be  taken  in  the  shape  of  a  colourable  gift,  {k)  So 
that  if  a  man  whether  with  or  without  a  drawn  sword,  or  other 
offensive  weapon,  but  with  such  circumstances  of  terror  as  indi-. 
cate  a  felonious  intention,  ask  alms  from  a  person  who  gives  to  him 
through  mistrust  and  apprehension  of  violence,  it  will  be  robbery: 
and  so  it  will  be  if  the  thief,  after  having  first  made  an  assault, 
cease  to  use  force,  and  ask  money  for  alms,  which  is  given  him 
by  the  party  attacked,  while  there  remained  a  reasonable  ground 
for  the  continuance  of  the  fear  excited  by  the  assault.  (/)  And  if 
thieves  come  to  rob  A.,  and,  finding  little  about  him,  enforce  him, 
by  menace  of  death,  to  swear  to  bring  them  a  greater  sum,  which 
he  does  accordingly,  this  is  robbery,  if  the  fear  of  that  menace; 
continued  upon  him  at  the  time  he  delivered  the  money,  (m) 

The  fear  of  injury  to  the  person  is  that  which  is  commonly  ex-^  P^^®^.®^ 
cited  on  the  commission  of  this  offence ;  and  where  property  is  peVs^ 
obtained  by  this  means  it  will  amount  to  robbery,  though  there  be 
no  great  degree  of  terror  or  affright  in  the  party  robbed.    It  is 


(/)  Blackham'8  case,  1787.  8  East. 
P.  C.  c  16.  s.  188.  p.  711. 

(At)  JnUy  64.  et  sequ, 

(f)  SEast.  P.  C.  c.  16.  s.  128.  p.  711. 
4 Black.  Com.  844.    ^nte,  64.  et  »eq  u, 

(»)  Jnie,64.  Fitzh.  Coron. pi.  464. 
3  lost.  68.  t  Hale  582.  8  East,  P.  C. 
c  1 6.  s.  189.  p.  7 1 4.  in  which  last  book 
the  reason  giren  by  Hawkins  (1  Hawk. 
P.  C.  c.  34.  s.  I.)  for  this  doctrine, 
and  which  would  seem  to  lead  to  the 
conclusion,  that  it  would  be  robbery 


in  such  case,  though  the  party  de* 
livered  the  money  solely  under  the 
mistaken  conscientious  compulsion  of 
his  oath,  is  denied.  And  from  note  (a) 
in  Bast.  P.C.  ibid,  it  seems  that  the  de- 
livery of  the  money  was  an*  act  more 
immediately  consequent  upon  the 
menace  and  oath  than  would  appear 
from  the  statement  of  the  case  a» 
given  In  the  text  from  S  Inst,  and 
1  Hale. 
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enough  if  the  fact  be  attended  with  such  ciFCumBtances  <»f  terror^ 

6uch  threatening  by  word  or  gesture,  as,  in  common  experience, 

are  likely  to  create  an  apprehension  cA  danger,  and  induce  a  man 

to  part  Math  his  property  for  the  safety  of  his  person,  (n)     And  it 

is  not  necessary  that  actual  fear  should  be  strictly  and  precisely 

proved :  as  the  law,  in  odium  ^oliataris,  will  presume  fear,  where 

there  appears  to  be  a  just  ground  for  it.  (o) 

Sach  fear  may      One  Norden,  having  been  ii^rmed  that  one  of  the  emly  stajge 

thon^h^be  ^*    coaches  had  been  frequently  robbed  near  the  town  by  a  single 

party  go  to       highwayman,  resolved  tb  use  his  endeavours  to  apprehend  die 

meet  the  rob-    robbcr.    For  this  purpose,  he  put  a  Utile  money  and  a  pistol  into 

ihe'purooBe      ^^^  pocket,  and  attended  the  coach  in  a  post  chaise,  till  the  high^* 

of  apprehend-    wayman  came  up  to  the  company  in  the  coach,  and  to  him,  and 

ing  Wm.  presenting  a  weapon  demanded  their  money.    Norden  gave  him 

the  little  money  he  had  about  him,  and  then  jumped  out  of  Ae 

chaise  with  the  pistol  in  his  hand ;  and,  with  the  assistance  of 

some  others,  took  tiie  highwayman.    This  was  holden  to  be  tt 

jobbery  of  Norden.  (p) 

And  this  fear        The  fear  necessary  to  constitute  the  crime  of  robbery  may  exists 

Souffh  tbe       though  the  property  be  taken  under  colour,  and  on  the  pretence  of 

property  be      ^  purchase.    For  if  a  person  by  force  or  threats  compel  another 

taken  under     to  give  him  goods,  tuid  by  way  of  colour  oUige  him  to  take,  or  if 

prctenc»°of  ^r    ^^  ^^^  ^^^  **^^  *®  valuc,  it  is  roWbery :  as  where  Ihe  prisoner 

purchase.         took  a  quantity  of  wheat  worth  'eight  shilKngs,  and  forced  the 

owner  to  take  thirteenpence  halfpenny  for  it,  threatening  to  kill 

her  if  she  refused,  the  offence  was  clesurly  holden  to  be  roVbery  by 

all  the  Judges  upon  a  conference,  (q)     But  whether  the  forcing 

a  chapman  to  sell  his  wares,  and  giving  him  the  full  value  for 

them,  will  amount  to  robbery,  has  been  considered  as  doabtfol.(r) 

bi?o/**oi"*^        It  seems  that  the  fear  of  violence  to  the  person  of  a  child  of  the 

to  Uie^cwld^of  party  from  whom  property  is  demanded  will  fidl  within  the  same 

the  party.         Consideration  as  if  the  fear  were  of  violence  to  the  person  of  the 

party  himself.    Thus  where  a  case  was  put  in  argument  of  a  man 

walking  with  bis  child,  and  delivering  his  money  to  another  person 

upon  a  thireat  that,  unless  he  did  so,  the  other  would  destroy  his 

child,  Hotham,  B.,  said,  that  he  had  no  doubt  that  it  would  be 

]H>bbery.  (s)  And  in  a  subsequent  case  Eyre,  C.  J.,  said,  that  a  man 

might  be  said  to  take  by  violence,  who  deprived  the  other  of  the 

power  of  resistance,  by  whatever  means  he  did  it ;  and  that  he 

saw  no  sensible  distinction  between  a  personal  violence  to  tlie 

party  himself,  and  the  case  put  by  one  of  the  Judges  of  a  man 

holding  another's  child  over  a  river  and  threatening  to  throw  it  in 

t^lIes8  he  gave  him  money.  (/) 

injury  to^e         The  cases  in  which  the  offence  of  robbery  has  been  committed 

property.         by  means  of  a  fear  of  injury  to  the  prcperit/  of  the  party  are  prin- 

.  (ft)  Foat  12S.    4  Black.  Com.  843,  p.  71S. 

S44.    Donally's  case,  1  Leach  197.  (r)  1  Hawk.  P.  C.  c.  S4.  s.  14.      4 

(o)  Fost  128.    8  Bast  P.  C.  c  16.  Black.  Com.  844.  atUe^  63. 

9. 128.  p.  711.  («)  Donally's  case,  m9.    8  East. 

ip)  Fost.  129.  P.  C.  c  16.  fi.  ISO.  p.  718. 

{qj  Simons's   case,  Camwaa  Lent  (i)  Reave's    case^    1794.      8  EkaL 

Am.  1773.    8  Bast  P.  C.  c.  16.  s.  128.  P.  C.  c  16,  s.  138.  p.  736. 
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cipBlly  those  in  wluch  the  terror  excited  was  of  the  iNX>bable  out* 
rages  of  a  mob. 

The  prisoner,  who  was  a  ringleader  in  some  riots  amongst  the  Simons's  case. 
tinners  in  Cornwall,  came  with  abont  seventy  of  his  companions  to  ^'^oirof^*' 
the  hoose  of  the  prosecutor,  and  siud,  that  they  would  have  from  com,  and 
him  the  same  as  they  had  from  his  neighbours,  namely,  a  guinea,  level  the  home 
or  else  they  would  tear  his  mow  of  com,  and  level  his  house.    He  ^^^^  ^^^^'^ 
gave  thi^m  a  crown  to  appease  them }  when  the  prisoner  swore 
that  he  would  have  five  shillings  more,  which  the  prosecutor,  beiiq; 
terrified,  gave  him.    They  then  opened  a  cade  of  cyder  by  force, 
drank  part  of  it,  and  eat  the  prosecutor's  bread  and  cheese^  and 
the  prisoner  carried  away  a  piece.    The  indictment  contained  two 
comta,  one  for  robbing  the  prosecutor  of  ten  shillings  in  his 
dwelling-house  by  assault  and  putting  him  in  fear,  and  the  other 
text  pirtdng  the  prosecutor  in  fear  and  taking  from  him  in  hb 
dwdling^honse  jt  quantity  of  cyder,  poric,  and  bread.    And  it  was 
holden  robbery  in  the  dwelling-house.  («) 

During  the  liots  in  London,  in  the  year  1780,  a  boy  with  a  TivlMi'iicaae. 
eodcade  in  his  hat  knocked  violently  at  the  prosecutor's  door,  JJj^by  tbe 
who  thereupon  opened  it,  when  the  boy  said  to  him,  ^^  God  bless  prisonerat  the 
<<  your  honour,  remember  the  poor  mob."  The  prosecutor  told  him  nead  of  a  mob 
to  go  along;  on  which  he  said, ''  Then  I  will  go  and  fetch  my  cap-  ^^^^^ 
'^  tain,''  and  went  away:  but  soon  afiterwards  the  mob,  to  the  S^t being 
aomber  ci  a  hundred,  armed  with  sticks  and  such  other  things  as  expreaaed. 
they  had  been  able  to  procure,  came,  headed  by  the  prisoner,  who 
vras  on  horaebadiL,  and  whose  horse  was  led  by  the  same  boy.  On 
their  coming  up  the  bystanders  said,  ^^  You  most  give  them  mo- 
^  ney  i"  and  the  boy  said,  ^^  Now,  I  have  brought  my  captain:'' 
and  some  of  the  mob  said,  ^'  God  bless  tiiis  gentleman,  he  is  al- 
*^  wajrs  generous.'^     The  prosecutor  then  aciid  to  the  prisoner, 
'^  How  much  ?"  to  which  the  prisoner  answered,  ^^  Half-a-crown^ 
^^  Sir ;"  upon  which  the  prosecutor,  who  had  before  only  intended 
to  give  a  snilling,  gave  tbs  prisoner  half-a-crown.    The  mob  then 
gkve  three  cheers,  and  went  to  the  next  house.    This  was  holden 
to  be  robbery,  (s) 

In  another  case,  which  occurred  also  upon  the  trial  of  some  of  Brown'a  case. 
the  rioters  in  the  year  1780,  the  prosecutor  swore  that  the  prisoner  ^2^^^* 
and  another  man  ent^ed  into  his  dwelling-houae ;  mid,  upon  thnat  of  de- 
being  asked  by  him  what  they  wanted,  the  prisoner,  having  a  stroying  tbe 
drawn  sword  in  his  hand,  said  with  an  oath,  ^*  Put  one  shilUng  ^o*^* 
^<  into  my  hat,  or  I  have  a  party  that  can  destroy  your  bouse  pre- 
*'  sently;"    upon  which  be  gave  him  a  shilling.    It  was  abo 
awom,  by  another  witness,  that  the  prisoner  also  said,  tliat  if  the 
prosecutor  '^  would  keep  the  blood  within  his  mouth,  he  must 
*^  ^ve  the  shillii^."    This  (^fence  was  also  holden  to  be  rolH 
bcTy.(y) 

In  a  subsequent  case,  com  was  taken  from  the  prosecutor  by  Spencer's 

case. 

(a)  Simoas^s  case,    1779.    8  East  (x)  Taplm*s  case,   0.  B.   17B0.    fi 

P.  C  c*  IS.  8.  131.  p.  731.     See  ano-  Sast.  P.  C.  c.  16.  s.  18S.  p.  712. 

iKcr  case  against  tbe  same  prisoner,  (y)  Brown's  case,  ,0.  B,  1780.    8 

where  the  weat  was  of  iojurj  to  the  East,  P,  C.  c  16.  a.  131.  p.  731. 
peisoo,  ante^  T8. 
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threat  of  uk-  the  priisoiKT.  and  a  mob  w&o  iurcompanied  him,  compdKng  the 
b°?wWch*tL/'  prosecutor  to  sell  it  under  its  value,  by  a  threat  that  if  he  would 
prosecutor  not  sell  it  at  the  sum  offered,  it  should  be  taken  away.  The  pro- 
was  compelled  secutor  had  com  belonging  to  other  persons  in  his  possession, 
lesrtban  ks  when  the  prisoner  came  to  him,  together  with  a  great  mob  march- 
Talae.  ing  in  military  order.     One  of  the  mob  said  that  if  he  would  not 

sell  they  were  going  to  take  it  &way ;  and  the  prisoner  said  that 
they  would  give  thirty  shillings  a  load,  and  if  he  would  not  take 
that,  they  would  take  the  corn  away ;  upon  which  the  prosecutor 
sold  com  for  thirty  shillings,  which  was  worth  thirty-eight  shil- 
lings.   This  waB  ruled  to  be  robbery.  (2) 
Astiey's  case.       Some  years  subsequent  to  the  cases  which  have  been  mentioned,' 
Money  obuin-  j^^j  during  the  riots  at  Birmingham,  a  case  occurred  where  money 
threat,^ that     ^^  obtained  from  the  owner  by  a  threat  that  if  he  did  not  give  it, 
the  house  of    his  housc  should  be  destroyed  by  a  mob.    The  two  prisoners  were 
shou^idbr'Si^  i**^^^  for  robbing  one  Jonathan  Grundy.    Th^  eiddence  in  sub- 
ed  down  by  a    Stance  was  that  the  prisoners,  together  vrith  a  man  who  was  un- 
in»b  at  a  fa-     known,  weut  to  the  house  of  Mr.  Grundy,  near  Birmingham  ; 
tare  time.        when,  upon  Mr.  Grundy  coming  out,  they  pulled  off  their  hats 
and  shouted  ^^  Church  and  King ;''  upon  which  Mr.  Grundy  did 
the  same,  and  advanced  towards  the  prisoners  in  much  alarm, 
when  the  stranger  accosted  him,  and  said,  ^^  I  am  come  out  of 
^*  friendship  to  you,  Mr.  Grundy,  to  let  you  know  your  house  is 
*'  marked  to  come  down  to-morrow  morning  at  two  o  clock. — ^I  am 
*^  the  head  of  the  mob ;  they  are  two  thousand  strong  in  Birming- 
^^  ham — I  must  have  something  to  make  my  men  drink ;  I  can 
"  bring  two  or  three  hundred  in  an  hour's  time,  or  keep  them 
^^  back."     Mr.  Grundy  said,  ^'  As  to  something  to  drink,   you 
^'  shall  have  any  thing  yoa  have  a  mind  for."    The  stranger  thea 
said,  "  I  must  have  money."    Mr.  Grundy  offered  him  half-a- 
crown,    which   he    rejected  with    contempt;    upon  which  Mr. 
Grundy  asked  what  he  wanted,  and  he  replied  that  he  must  have 
twenty  guineas ;  and,  upon  Mr.  Grundy  telling  him  that  he  had 
not  so  much  in  the  house,  said,  that  if  Mr.  Grundy  did  not  give 
him  something  handsome  for  his  men  to  drink,  his  house  should 
come  down.    Mr.  Grundy  said,  that  he  might  have  nine  or  tea 
guineas ;  which  he  asked  to  see.    While  Mr.  Grundy  was  taking 
his  purse  out  of  his  pocket,  one  of  the  prisoners  told  him  he  might 
depend  upon  it  that  the  stranger  was  the  head  of  the  mob ;  with 
other  discourse  of  a  similar  kind  as  to  his  power;  and  particularly 
that  he  was  the  first  man  who  had  entered  every  house  that  had 
been  destroyed.    This  expression  so  struck  Mr.  Grundy,  that  he 
immediately  took  the  money,  which  amounted  to  nine  guineas 
and  a  half,  out  of  his  purse,  and  gave  it  to  the  stranger ;  who 
counted  it,  and  demanded  something  to  drink ;  when   they  all 
went  into  Mr.  Grundy's  house, and  had  some  liquor;  after  which, 
in  going  away,  they  assured  Mr.  Grundy  that  he  should  be  pro- 
tected.   'There  was  no  evidence  that  the  prisoners  had  anv  of  the 
money  at  the  time ;  but  it  appeared  that  a  small  share  of  it  was 

(x)  Spencer's  case,  cor,  Buller,  J.,  the  owner  has  been  conipeUed  to  part 

York  Sum.  Ass.  1783.    2  East.  P.  C.  with  his  property  under  colour  of  a 

c.  16.  s.  128.  p.  719,  713.    The  pri-  purchase,  seeoJilf,  65,78. 
loner  was  executed.  As  to  cases  where 
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given  to  them  afterwards.  Mr.  Grundy^  in  giving  bis  evidence^ 
said,  that  he  was  greatly  alarmed,  but  not  for  bis  person ;  that  no 
injury  was  threatened  to  bis  person ;  but  that,  when  he  delivered 
his  money,  his  apprehension  was  that,  if  he  had  refused  to  do  so, 
the  men  would  have  gone  to  Birmingham,  and  have  returned  with- 
other  persons,  and  pulled  down  his  house  and  plundered  it,  (be- 
fore he  could  have  removed  his  wife,  who  was  in  the  house  ih 
great  agitation,)  as  they  had  threatened,  and  as  different  houses 
in  Birmingham  had  been  before  pulled  down. 

Upon  these  facts  it  was  objected,  on  behalf  of  the  prisoners, 
that  there  was  no  evidence  of  robbery,  as  the  prosecutor  did  not 
deliver  his  money  firom  any  immediate  fear  of  danger  to  himself  or 
his  property,  but  from  an  apprehension  of  future  injury  to  his 
house  by  pulling  it  down.  The  truth  of  the  evidence  was,  how- 
ever^ left  to  the  jurv ;  who  found  the  prisoners  guilty,  saying, 
that  they  were  satisfied  that  Mr.  Grundy  did  not  deliver  his  money 
from  any  apprehension  of  danger  to  his  life  or  person,  but  from  an 
apprehension  that,  if  he  refused,  his  house  would  at  some  future 
time  be  pulled  down,  as  the  prisoners  and  the  stranger  threatened, 
in  the  same  manner  as  other  houses  in  Birmingham  had  been  be- 
fore, and,  the  facts  of  the  case  being  afterwards  submitted  to  the 
Judges,  for  their  opinion,  whether  t£e  evidence  amounted  to  rob- 
bery, a  majori^  of  them  held  that  it  did.  (a) 

The  cases  of  robbery  in  which  the  property  has  been  obtained  of  tbefearof 
by  means  of  a  fear  being  excited  of  injury  to  the  character  of  the  ^jlj^!^  *^* 
party  robbed  appear  to  be  aU  of  one  description.    Indeed  it  has  ^ 
been  said,  that  the  terror  which  leads  a  party  to  apprehend  an  in- 
jury to  his  character  has  never  been  deemed  sufficient  to  support 
an  indictment  for  robbery,  except  in  the  particular  instance  of  its 
being  excited  by  means  of  insinuations  against,  or  threats  to  de- 
stroy the  character  of  the  party  pillaged,  by  accusing  him  of  sodo- 
mitical   practices.      In  the  case  in  which  this  doctrine  is  laid  T^^^^^^^^ 
down  it  appeared  that  the  prisoners,  assisted  by  other  persons,  pri»ii"Srnot 
got  the  prosecutrix  into  a  house,  under  pretence  of  an  auction  aione  a  roffi- 
being  carried  on  there,  forced  her  to  bid  for  a  lot  of  articles  which  ««">*  grownd 
was  immediately  knocked  down  to  her,  and  then,  upon  her  not  eon^si^te 
producing  the  money  to  pay  for  it,  threatened  that  she  should  be  robberj. 
taken  to  Bow-street,  and  n-om  thence  to  Newgate,  and  be  impri- 
soned till  she  could  raise  the  money ;  that,  after  these  threats  had 
been  used,  a  pretended  constable  was  introduced,  who  said  to  the 
prosecutrix,  ^^  Unless  you  give  me  a  shilling,  you  must  go  with 
me,''  upon  which  she  was  induced  to  give  the  pretended  constable 
a  shilling ;  and  that  the  prosecutrix  parted  with  the  shilling,  being 
in  bodily  fear  of  going  to  prison,  as  a  means  of  obtuning  her « 
liberty,  and  to  avoid  being  carried  to  Bow-street  and  to  Newgate, 
and  not  out  of  fear  or  apprehension  of  any  other  personal  force  or 
violence.    The  Judges,  after  argument,  and  a  minute  discussion 
of  the  circumstances  of  the  case,  were  of  opinion  that  they  were 
not  sufficient  to  constitute  the  crime  of  robbery.    They  thought 
that  the  threat  used  of  taking  the  prosecutrix  to  Bow-stxeet,  and 
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Cue  of  rob- 
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that  at  the 
time  he  part- 
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money  he  un- 
derstood the 
threatened 


from  thesce  to  Newgate,  was  only  a  threat  to  pat  ber  into  the 
liands  of  the  law,  which  she  might  have  known  would  have  taken 
her  under  its  protection  and  set  her  free,  as  she  had  done  no 
wrong;  that  an  innocent  person  need  not  in  such  a  situation  be 
apprehensive  of  danger;  and,  therefore,,  that  the  terror  arising^ 
from  such  a  source  was  not  suj£cient  to  induce  an  individual  to 
part  with  property,  so  as  to  amount  to  a  robbery.  And  they  said, 
it  was  a  case  of  simple  duress  for  which  the  party  injured  mk^ht 
have  a  civil  remedy  by  actiousi  which  could  not  be^  if  the  £ict 
amounted  to  felony,  (b) 

But  the  fear  of  injury  to  character,  which  may  be  excited  by 
accusing  a  person  of  sodomltical  practices,  had  been  holden  ta 
come  under  a  different  consideration,  lopg  befpre  the  recent  sta^ 
tute  which  has  been  already  mentioned.  As  the  imputation  of 
being  addicted  to  so  odious  and  detestable  a  crime  would  be  suf- 
ficient to  deprive  the  injured  person  of  all  the  comforts  and  ad- 
vantages of  society^  and  would  inflict  a  punishment  more  terrible 
than  death,  both  m  apprehension  and  reality,  the  law  considered 
the  fear  of  losing  character  by  such  an  imputation,  as  equal  to  the 
&ar  of  sustaining  personal  injury,  or  even  of  losing  life  itself,  (c) 

This  recent  statute  of  7  &  8  ^eo,  4.  c.  29.  enacts  ^^  that  if  any 
^'  person  shall  accuse,  or  threaten  to  accuse,  any  other  person  of 
^'  any  infamous  crime  as  therein  after  defined,  {d)  with  a  view  or 
^^  intent  to  extort  or  gain  from  him,  aod  shall,  by  intimidating  him 
'^  by  such  accusation  or  threat,  extort  or  gain  from  him  any  chat-- 
^^  tel,  money,  or  valuable  security,  every  such  offender  shall  be 
"  deemed  guilty  of  robbery,  and  shall  be  indicted  and  punished 

accordingly.''  It  is  clear  upon  this  enactment,  that  the  offender 
must  extort  or  gain  the  property  from  the  party  robbed  by  in- 
timidating such  party,  and  that  the  intimidation  must  be  by  an 
accusation  or  threat  to  accuse  of  an  infamous  crime.  With  re- 
spect to  the  nature  and  degree  of  the  intimidation^  it  should  seem 
that  if  the  accusation  or  threat  produces  a  reasonable  fear  of  losa 
of  character,  the  intimidation  wUl  be  sufficient  though  the  aocusa-r 
tion  or  threat  be  not  accompanied  with  any  actual  violence,  and 
though  it  do  not  produce  any  fear  of  being  taken  into  custody,  or 
exposed  to  any  punishment.  The  more  recent  cases  decided  prior 
to  the  statute,  appear  to  lead  to  this  conclusion. 

The  prisoner  was  indicted  for  a  highway  robbery^  in  the  year 
1776,  and  the  following  facts  appeared  upon  the  evidence.  The 
prosecutor  and  the  prisoner,  not  being  at  the  time  at  all  acquaint- 
ed, pressed,  together  with  a  great  crowd,  into  the  upper  gallery  of 
the  play«house  at  Ck)vent-garden,  after  which  the  prisoner  took  hi^- 
seat  by  the  side  of  the  prosecutor.  Puring  the  play  the  prisoner 
asked  the  prosecutor  whether  a  journeyman  who  had  spoken  to 
him  was  of  his  company ;  to  which  the  prosecutor  replied  in  the 


(b)  Rex  V,  Ksevlsnd  and  Wood* 
0.  B.  1796,  2  Leach  721.  8  East.  P.  C. 
c.  16.  8.  131.  p.  732.  It  appears  from 
the  latter  hook,  that  the  com  was  con- 
sidered hy  the  Judges  in  Hil.  T.  1796, 
Ashhurst,  J.,  Hotham,  B.,  Perryn,  B., 
and  Buller,  J.,  bei^g  absent.    9ut  the 


oplpioB  of  the  Judges  was  aftenrards 
delivered  hjr  Ashhurst,  J.,  who  did 
pot  state  thai  he  in  any  way  dissented. 

(e)  By  Ashhurst,  J.,  in  me  case  of 
Knewland  and  Wood,  2  Leach  731. 

(d)  Jnle,  62. 
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negatiTe^  ftnd  no  oflier  contergation  passed  between  tbem  daring  cbarge  to  be 
the  play.    When  the  play  was  over  the  prisoner  followed  thewpro-  *J  imputation 
secntOT  out  of  the  house,  and  as  they  were  crossing  Bow-street  thaUie  vL'  so 
proposed  to  him  to  have  something  to  drink,  to  which  th,e  prose-  alarmed  by 
cator  assented,  and  they  went  together  to  an  adjoining  public-  h^\idrneithcr 
lioase.    In  a  few  minutes,  and  after  they  had  drunk  some  porter,  courage  nor 
the  prisoner  turned  towards  the  prosecutor,  and  asked  him  what  strength  to 
he  meant  by  the  liberty  he  had  taken  with  his  person  in  the  play-  J^jgtJSce'r 
house.    The  prosecutor  Sfdd,  that  he  knew  of  no  liberties  being  and  that  the 
taken ;  when  the  prisoner  lepHed, "  Damn  you,  J^r,  but  you  did ;  ^^1*°®*  V^ 
**  and  there  were  several  reputable  merchants  in  the  house  who  Jecn  dcuun^ 
'^  will  take  tlteir  oathB  of  it/'    The  prosecutor,  much  alarmed,  in  the  street 
Immediately  tose  ftrom  his  seat,  paid  for  the  porter,  and  went  out  ^y  *^«  P*^" . 
of  the  house,  saying  to  the  prisoner,  that  he  did  not  know  what  l^'^^/for  the 
he  meant.   The  prisoner  foBoWed  him  into  the  street,  where  there  safety  of  his 
Was  a  considerable  crowd,  and  hallooed  out,  *^Damn  you.  Sir,  pcwon- 
*  stop  !  for  if  you  olfcr  to  run,  I  will  raise  a  mob  about  you ;" 
and  then  seizing  him  violently  by  the  arm,  ^exclaimed,  ^^Damn 
^*  you^  Sir  ]  this  is  not  to  be  borne !  you  have  offered  an  indignity 
^<  to  me,  and  nothit^  can  satisfy  it!''  The  prosecutor,  terrifi^  by 
these  eiroressions,  and  the  manner  in  which  they  were  uttered,  re- 
pfied,  **For  God's  sake  what  do  you  want,  what  would  you  have 
*^  me  do  ?"  to  which  the  prisoner  said,  in  a  lower  tone  of  voice, 
^  A  present— a  present*-*- jrou  must  make  me  a  present.**    The 
prosecutor  asked  mm,  '^  A  presefift,  of  what  ?"  upon  wlyich  the  pri- 
soner saic^  '^  Come,  come,  what  money  have  you  ?  How  much  can 
you  give  me  now  T'  The  prosecutor  said,  he  had  but  little  money, 
but  that  the  prboner  should  have  what  he  had  about  him ;  and 
accordingly  gave  him  three  guineas,  and  some  silver.    The  pri- 
soner said,  it  was  not  enough,  and  demanded  more.    During  the 
whole  of  this  conversation  the  prisoner  held  the  prosecutor  fast  by 
the  arm,  and  thereby  defeated  seveml  efforts  which  he  made  to 
get  away;  and  at  length,  when  he  suffered  the  prosecutor  to  walk 
on,  still  accompanied  him,  keeping  tight  hold  of  his  arm,  down 
another  street.    At  length  the  prisoner  loosed  his  arm,  but  did 
not  leave  him ;  and  as  he  refused  to  tell  his  name,  or  where  he 
Hved,  foBowed  him  to  the  door  of  his  lodgings.    Early  the  next 
morning  the  prisoner  called  at  the  lodgmgs,  and  frightened  the 
prosecutor  out  of  a  farther  sum  of  forty  pounds.    Hie  proseeutor 
soon  afterwards  communicated  what  had  happened  to  a  friend, 
and  by  his  advice  determined  to  apprehend  the  prisoner  when  he 
could  meet  with  him;   but  he  was  not  apprehended  till  some 
nonfiks  after,  when  he  again  caHed  upon  the  proseeutor,  and  again 
threatened  to  impeach  his  character,  unless  he  would  give  him 
more  money. 

In  this  case  the  prosecutor  swore,  that  at  the  time  be  parted 
with  his  BM>ney  he  understood  the  threatened  charge  to  be  the 
imputation  of  sodoniy;  that  he  Wa»  soalanned  by  &e  idei^  thst 
he  nad  neither  courage  nor  litrength  to  call  out  for  assistance ;  and 
that  the  violence  with  which  the  prisoner  had'  detained  him  in  the 
street  had  fmt  him  in  fear  for  the  safety  of  his  p^psoiu  The  case 
was  kft  to  the  jury,  with«  direction  to  consider  whether  the  pro- 
secutor parted  ^with  his  money  under  Ae  imptescd<to  of  fecnr ;  and 
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the  jury  found  the  prisoner  guilty ;  declaring,  that  they  thought 
that  such  an  accusation  would  strike  a  man  with  as  much  or  more 
terror  than  if  he  had  a  pistol  at  his  head.  Judgment  being 
respited  in  order  that  the  opinion  of  the  Judges  might  be  taken^ 
the  point  was  afterwards  considered  by  them  ;  and  they  were  of 
opinion,  that  the  conviction  for  a  highway  robbery  was  proper ; 
that,  in  order  to  constitute  robbery,  there  was  no  occasion  to  use 
weapons,  or  real  violence ;  and  that  taking  money  from  a  man  in 
such  a  situation  as  rendered  him  not  a  free  man  (as  if  a  person  so 
robbed  were  in  fear  of  a  conspiracy  against  his  life  or  character) 
was  such  a  putting  in  fear  as  would  make  the  taking  of  his  money 
under  that  terror  a  robbery,  (e)  And  a  case  which  had  been 
previously  decided  upon  the  same  point,  was  mentioned  with  ap- 
probation. (/) 

In  the  latter  case,  which  was  so  mentioned  with  approbation  by 
the  Judges,  it  appears  that  there  was  some  actual  violence  used  in 
the  assault,  and  a  laying  of  hands  on  the  party;  and  in  the  former 
case,  there  was,  as  has  been  seen,  a  continual  force  and  violence, 
and  a  threat  to  deliver  the  party  up  to  the  mob  as  a  sodomite,  be- 
sides the  fact  of  laying  hold  of  the  arm ;  circumstances  which 
were  afterwards  urged  as  giving  a  peculiar  character  to  those 
cases,  and  as  making  them  distinguishable  from  one  in  which  no 
such  circumstances  should  exist,  {g)  But  the  circumstances  of 
actual  violence  appear  to  have  been  considered  as  not  material  in  a 
case  in  which  the  Judges,  after  great  discussion,  held  the  offence 
to  amount  to  robbery. 
Donally'f  On  the  18th  of  January,  1779^  the  prosecutor,  a  young  gentle- 

S|^^.  man,  was  passing  through  Soho-square,  between  the  hours  of  six 

money  by  say-  ^ud  seven  o'clock  in  the  evening,  when  he  met  the  prisoner,  whom 
log,  **  You  he  had  never  seen  before.  The  prisoner  accosted  him,  and  de- 
oompbr^orl  ^^^^  *^*t  ^^  would  give  him  a  present.  The  prosecutor  said, 
will  \Mkt  yon  "  For  what  ?*'  The  prisoner  answered^  "  You  had  better  comply, 
before  a  ma-  <<  or  I  will  take  you  before  a  magistrate,  and  accuse  you  of  an  at- 
acSiscyou^of  "  tempt  to  commit  an  unnatum  crime."  The  prosecutor  then 
an  attempt  to  g&ve  him  half  a  guinea,  which  the  prisoner  said  was  not  suiScient ; 
commit  an  but  the  prosecutor  had  no  more  in  his  pocket.  On  the  20th  of 
Smc  "  January,  about  four  o'clock  in  the  evening,  the  prosecutor  met 

hoiden  to  be  the  prisoner  again  in  Oxford-street,  who  made  use  of  the  same 
robbery.  threats  as  before;    tellmg  the  prosecutor  that  he   knew  what 

had  passed  in  Soho-square,  and  that  unless  he  would  give  him 
more  money,  he  woidd  take  him  before  a  magistrate  and  ac- 
cuse him  ox  the  same  attempt ;  adding,  that  it  would  go  hard 
against  him,  unless  he  could  prove  an  aWn.  The  prosecutor 
then  went  to  the  shop  of  a  grocer  in  Old  Bond-street,    the 


.  {e)  Jones*s  aUa»  Evans's  case,  1776, 
1  Leach  1S9.  8  Bast.  P.  C.  c.  16:  s. 
ISO.  p.  7 14.  Nine  qf  the  Judges  only 
were  present  at  the  consideration  •  of 
the  CMe,  De  Grey,  C.  J.,  and  Ashhurst 
J.,  being  absent,  and  there  being  one 
vacancy. 

if)  Brown's  case,  O.  B.  1763,  ear. 
Byre,  B.,  when  Eecorder,  8  Bast.  P. 
€.  c.  16.  s.  130.  p.  715.  where  Bar- 


rold*s  case,  oUm  Huttion's,  0.  B.  1778, 
is  mentioned,  as  one  in  which  the  pri- 
soner was  convicted  for  a  similar  rob- 
bery. 

{g)  See  the  judgments  of  Perrvn, 
B.,  and  Blackstone,  J.,  in  Donalfy's 
case,  8  East.  P.  C.  c.  16.  s.  ISO.  p. 
717,  718,  781.  and  the  ju^mentof 
the  court,  as  deliveied  bv  Wiiles,  J., 
in  Donally's  case,  1  IfCach  199. 
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prisoner  following  him^  and  staying  on  the  outside  of  the  door ; 
and  the  prosecutor,  being  in  the  shop,  took  a  guinea  out  of  bis 
pocket,  gave  it  to  the  grocer,  and  desired  he  would  give  it  to  the 
man  at  the  door,  which  the  grocer  did,  and  the  prisoner  then  went 
away.  The  prosecutor  stated,  that  he  was  exceedingly  alarmed  at 
both  the  times,  and  under  that  alarm  gave  the  money ;  that  he  was 
not  aware  what  were  the  consequences  of  such  a  charge,  but  ap- 
prehended that  it  might  cost  him  his  life. 

The  case  was  left  to  the  jury,  with  directions  to  consider,  first, 
whether  they  were  satisfied  that  the  prosecutor  delivered  his 
money  through  fear,  and  under  an  apprehension  that  his  life  was 
in  danger ;  and,  secondly,  if  they  shoidd  not  think  that  the  prose- 
cutor apprehended  that  nis  life  was  in  danger,  then,  whether  the 
money  was  not  obtained  by  means  of  the  prisoner's  threats,  and 
against  the  will  of  the  prosecutor ;  for  'k  it^vere,  even  in  that 
case,  though  he'  were  not  in  fear  of  his  life,  the  crime  would 
amount  to  robbery.  The  jury  found  the  prisoner  guilty ;  and  said 
that  they  were  satisfied  that  the  prosecutor  delivered  his  money 
tiirough  fear,  and  under  an  apprehension  that  his  life  was  in 
dan^T.  But,  doubts  being  enterUdned  respecting  the  conviction, 
the  judgment  was  respited,  and  the  question  submitted  to  the  opi- 
nion of  the  Judges.  Some  difference  of  opinion  prevailing  amongst 
them,  they  directed  the  case  to  be  argued ;  and  after  argument, 
and  very  full  consideration,  they  at  length  all  agreed  that  it 
amounted  to  robbery. 

The  opinions  of  the  Judges  were  delivered  seriatim^  and  contain 
some  learned  and  interestmg  discussions  relating  to  the  nature  of 
the  fear  by  which  a  party  may  be  induced  to  part  with  his  pro- 
perty,' in  cases  where  no  actual  violence  is  employed  to  obtain 
it :  (A)  and  Willes,  J.,  afterwards  delivered  the  result  of  their  de- 
liberations. He  said,  that  the  facts  of  the  case  shewed  that  there 
was  the  necessary  felonious  intention  in  the  prisoner  to  rob  the 
prosecutor  ;  and  that  it  was  impossible  to  raise  a  doubt,  that  there 
was  a  sufficient  taking  firom  the  prosecutor's  person.  With  respect 
to  the  putting  in  fear,  he  statec^  that  it  is  not  necessary  to  lay  a 
putting  in  fear  in  the  indictment ;  and  that  the  circumstance  of 
actual  fear  need  not  be  proved  upon  the  trial ;  for  if  the  fact  be 
laid  to  be  done  violently  and  agmst  the  will,  the  law  in  odium 
spoliatoris  will  presume  fear.  That  there  need  not  be  actual  vio- 
lence, a  reasonable  fear  of  danger  caused  by  constructive  violence 
being  sufficient ;  and  that  where  such  terror  is  impressed  upon 
the  mind  as  does  not  leave  the  party  a  free  agent,  and  he  delivers 
his  money  in  order  to  get  rid  of  that  terror,  he  may  clearly  be  said 
to  part  with  it  against  his  will-,  so  as  to  constitute  robbery.  That 
no  actual  danger  is  necessary ;  as  a  man  may  commit  a  robbery 
without  using  any  offensive  weapon ;  as  by  using  a  tinder-box  or 
candlestick  instead  of  a  pistol.  And  that  when  a  villain  comes 
and  demands  money,  no  one  knows  how  far  He  will  proceed.  The 
learned  Judge  then  referred  to  the  facts  and  circumstances  of  the 
case,  as  sufficient  to  bring  it  within  these  rules  of  law.  He  stated, 

(h)  These  opinions  are   given   at      East.  P,  C.  C.  16,  Si  ISO.  p.  716,  top. 
length  in  the  report  of  the  case  in  S      726, 
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to  take  ano- 
ther before  a 
justice,  on  a 
charge  of  an 
unnatural 
offence,holden 
to  be  robbery, 
though  the 
fffosecutor 
stated,  that  he 
parted  with 
his  money 
under  an  ides 
of  pfeserring 
his  character, 
and  not  from 
fear  of  per* 
sonal  riolence. 


thot  the  ritnation  of  the  prosecutor  was  that  of  a  yoang  gentleman 
accoated  at  night,  in  the  streets  of  London^  by  a  person  he  nerer 
saw  before^  and  whom  he  must  have  sumpected  to  be  a  villain ;  and 
that  this  person  demanded  a  present,  £ven  that  seemed  sufficient 
to  satisfy  ibe  leg9l  idea  of  robbery.  But  the  prisoner  went  further^ 
and  used  the  words^  ^^  You  had  better  comply,  or  I  will  take  you 
'^  before  a  magistrate/'  This  then  waa  a  threat  of  personal  vio« 
lence  ;  for  the  prosecutor  had  every  thing  to  fear  in  being  dragged 
through  the  streets  as  a  culprit  charged  with  an  unnatural  crime^ 
It  was  a  threat  which  must  necessarily  and  imavoidably  produce 
intimidation,  and  occasion  a  reasonable  fear,  which  might  operate 
tit  consUsnlem  virum,  as  well  as  in  meiiculomm  virum.  He  then 
obaerved,.  upon  the  argument  urged  by  the  counsel  for  the  pri- 
soner, that  this  was  a  fraudulent  taking,  and  not  a  taking  by  vio- 
lence :  and  said,  Aat  in  many  eases  fraud  would  supply  Ae  plaee 
of  vii^Boe ;  as  in  btirglary  i  where,  though  it  was  necesaary  t» 
charge  ft  breaking  in  the  iodietment,  yet  there  might  be  aeon- 
sftructive  breaking  by  a  person  firaudvlently  getting  aAmssion  into- 
a  house  by  colour  of  law,  or  und^  pretence  of  taking  lodgings,  or 
of  having  busineBS.  (t)  But  be  said,  that  the  Judges  did  not  de- 
termine the  case  entirely  on  this  ground,  but  were  ^  opinion  that 
there  was  proof  of  a  constructive  violence,  which  they  thought  was 
suffirient ;  and  thot  they  were  all  oi  opinion^  that  enoug^  was 
proved  in  this  toae  for  the  jury  to  find  the  prisoner  guUty  o£ 
robbery.  (A) 

This  ooctrine  i^pears  to  have  been  acted  upon  in  subsequent 
cases  ;(2)  in  on^  of  which  the  party  delivered  his  money  solely  from 
fear  of  losing  his  dbaracter. 

Daniel  HJckman  waa  indieted  in  1783  for  robbing  one  John  Miller 
of  two  gmneas«  It  appeased  upon  the  evidence  that  the  prose-^ 
entor  had  some  employment  in  the  palace  at  St»  James's,  and  an 

Stirtment  there  i»  wmch  he  was  accustomed  to  sle^,  and  that 
e  prisoner  was  occasionally  a  sentinel  on  guard  at  the  palace. 
Ono  night  the  prosecutor  treated  the  prisoner  with  some  br^  and 
cheese  and  ale^  in  his  noovu  About  a  fortnight  afterwards^  very 
late  in  the  evening,  the  prosecutor  was  going  up  stairs  to  hia 
apertnieal;,  when  be  heard  somebody  close  behind  him,  and,  on 
turning  aound,  saw  that  it  was  the  prisoner,  who  said,  ^^  It  is  me/^ 
The  prosecutor  naked  him,  what  brought  hkn  there  at  that  tinin 
ef  night :  upon  which  ifae  prisoner  answered,  'M  am  come  (at 
'^  aatisfactioa ;  von  know  what  |Muiaed  the  other  night ;  you  ace  a 
^^  eodomUe;  and  if  you  do  not  give  nue  eatisfactioo,  I  will  go  and 
^  fetch  a.  Serjeant  and  a  file  of  meu^  and  take  you  hefi»ie  a  jua- 
^  tice ;  for  I  hafie  been  in  the  Black  Hdie  ever  since  I  was  here 
^  hMrt»  and  I  do  not  value  my  life/'    The  prosecutor  then  asked 


(0  Anle^  8.  «<  9eq%, 

(k)  nMiail^r's  case,  1779*  1  Loack 

loa.  a  Emu  p.  c.  c.  is,  s.  lao.  b.  i i5 

to  728. 

CO  staplers  case,  0.  B.  1779.  Hick- 
nian*8  case,  O.  B.  1783,  considered  of 
by  the  iuidgei  w  17S3«  %  Sast.  P.  C.  «« 
16.  8.  136.  p.  788.    Staple  was  fsu^ 


culed,  but  Htcknuui  was  reprieved  on 
oondiftioQ  of  ImnsportatMo.  It  ap* 
pears  from  Hickman^a  aase»  (1  Leacli 
879.)  that  Donally  was  aot  e^tecqted^ 
and  that  some  doubts  had  been  enter- 
tained as  to  the  opinion  of  the  tweWe 
Judges  in  that  case. 
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him,  what  money  he  must  have ;  when  the  prisoner  gaid^  ^^  I 
"  must  have  three  or  four  guineas/^  The  prosecutor  gave  him 
two  guineas,  which  was  all  he  had,  and  promised  to  give  him 
another  guinea  the  next  morning :  and  the  prisoner  took  the  two 
guineas,  saying,  "  Mind,  I  don't  ^femand  any  thing  of  you/' 
The  next  morning  he  came  and  received  the  other  guinea ;  and, 
in  a  few  days  after,  upon  making  an  application  for  more  money 
upon  the  same  pretence,  he  was  apprehended.  The  prosecutor 
swore,  that  he  was  very  much  alarmed  when  he  gave  the  prisoner 
the  two  guineas,  and  did  not  very  well  know  what  he  did ;  but 
that  he  parted  with  his  money  under  an  idea  of  preserving  his 
character  from  reproach,  and  not  from  the  fear  of  personal  vio- 
lence. 

The  learned  Judge  who  tried  the  prisoner,  in  leaving  the  case 
to  the  jury,  remarked,  upon  the  point  in  which  it  might  be  sup- 
posed  to  differ  from  that  of  Donally,  (m)  that  in  Donally's  case 
the  prosecutor  had  sworn  that  he  delivered  his  money  under  an 
apprehension  of  personal  danger,  as  well  as  from  the  fear  of  losing 
his  character :  but  that  in  the  present  case  the  prosecutor  had 
sworn  that  he  parted  with  his  money  for  the  sake  of  his  character 
only,  and  not  from  any  apprehension  of  danger  to  his  person. 
The  jury  found  the  prisoner  guilty ;  and  that  the  prosecutor  parted 
with  his  money,  against  his  will,  through  a  fear  that  his  character 
might  receive  an  injury  from  the  prisoner's  accusation  :  but  as 
some  doubt  was  entertained  whether  the  case  was  within  the  prin^ 
ciple  upon  which  Donally's  proceeded,  it  was  submitted  to  the 
consideration  of  the  Judges ;  and  their  opinion  was,  afterwards, 
delivered  by  Ashhurst,  J.,  to  the  following  effect :  ^^  Some  doubts 
'^  having  been  entertained  as  to  the  opinion  of  the  twelve  Judges, 
^^  in  the  case  of  Patrick  Donally,  the  learned  Judge,  who  tried 
^*  the  prisoner,  thought  it  proper  that  the  present  case  should, 
*^  likewise,  be  referred  to  their  consideration.  They  have,  ac- 
^^  cordingly,  conferred  upon  it ;  and  they  are  of  opinion  that  it 
does  not  materially  differ  from  the  case  of  Donally :  for  that 
the  true  definition  of  robbery  is  the  stealing,  or  taking  from  the 
^  person,  or  in  the  presence  of  another,  property  of  any  amount, 
'^  with  such  a  degree  of  force  or  terror  as  to  induce  the  party  un- 
willingly to  part  with  his  property;  and  whether  the  terror 
aiiaes  from  real  or  expected  violence  to  the  person,  or  from  a 
sense  of  injury  to  the  character,  the  law  makes  no  kind  of  dif- 
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^'  ference ;  for  to  most  men  the  idea  of  losing  their  fame  and 
*'  reputation  is  equally  if  not  more  terrific  than  the  dread  of  per- 
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Bonal  injury.  The  principal  ingredient  in  robbery  is  a  man's 
being  forced  to  part  with  his  property :  and  the  Judges  are 
unanimously  of  opinion  that  upon  the  principles  of  law,  and  the 
authority  of  former  decisions,  a  threat  to  accuse  a  man  of 
having  committed  the  greatest  of  all  crimes  is,  as  in  the  present 
case,  a  sufficient  farce  to  constitute  the  crime  of  robbery,  by 
putting  in  fear."  (n) 


(m)  JiOe^  78.  prisoner  ^ras  not  executed :  sec  anie, 

(«)  Bickmao^s  case,   1  Leach  278.  note  (/). 
8  Eait  P.  C.  c.  16.  s.  ISO,  p.  7SS.  The 
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bery,  unless 
the  money 
were  taken 
immediately 
upon  the 
threat  made, 
and  not  after 
the  parties 


tor  to  delibe- 
rate and  pro- 
cure assist- 
ance :  and 
more  espe* 
cially  not, 
where  the  pro- 
secutor con- 
sulted a 
friend,  and 
such  friend 


present 
when  the 
money  was 
paid. 


said  that  one  of  the  soldiers  named  Jackson,  had  said  that  he  had 
abused  him ;  and  that  Jackson  was  then  come  over  to  Carlton^  (an 
adjoining  place)  and  would  certainly  follow  the  law,  unless  he 
would  come  and  make  it  up  with  him :  but,  that  if  he  went  there 
and  made  it  up  with  Jackson,  there  would  be  no  more  of  it.    The 
prosecutor  answered,  that  he  knew  nothing  of  the  sort,  but  that 
and  tb'^'^h^d'         would  go  and  hear  what  Jackson  hsS  to  say.    Shipley  and 
been  time  for    Morris  then  went  away  ^  and  the  prosecutor  followed  them  to  a 
the  prosectt-     public-house,  kept  by  S.  Rowe,  at  Carlton,  where  he  also  found 
the  prisoner  Jackson,  and  another  soldier.     Some  conversation 
took  place  in  a  private  room,  when  Jackson  preferred  the  same 
charge  against  the  prosecutor  of  his  having  unnaturally  abused 
him ;  which  was  positively  denied  by  the  prosecutor.    At  last 
Jackson  told  the  prosecutor,  that  if  he  would  pay  him  the  ex- 
pences,  there  should  be  no  more  of  it ;  and  upon  the  prosecutor 
saying  that  he  was  willing  to  pay  any  thing  in  reason,  Morris  and 
Shipley  uiade  out  a  sort  af  account,  by  setting  down  in  writing  the 
following  articles  as  mentioned  by  Jackson,  ^^  Doctor,  I/.  lls»  6cf. 
<f — For  abusing  me,    1/.  8s. — Morris,   IQs. — Shipley,  6*. — ^The 
^  other  soldier,  2^.  6rf."    The  total  was  3/.  17*. — ^nut  they  asked 
to  have  four  guineas.    The  prosecutor  said,  he  had  no  such  mo- 
ney :  but,  upon  their  insisting  upon  having  it,  he  said  he  would 
try  to  get  it  from  his  parents  ;  and  asked  one  of  them  to  accom- 
pany him,  which  Shipley  accordingly  did.     The  prosecutor  swore 
that  he  was  much  frightened  and  hurried,  and  did  not  know  what 
best  to  do.     He  went  however,  accompanied  by  Shipley,  to  his 
mother's ;  and,  under  the  pretence  of  a  soldier  having  been  hurt^ 
obtained  from  her  four  guineas.    On  their  return  to  the  public- 
house,  the  prosecutor  stopped  at  the  house  of  one  Shelton,  and 
prevailed  upon  Shelton  to  go  along  with  him.     Shelton  enquired 
what  was  the  matter ;  and  upon  being  informed  by  Shipley,  de- 
clared his  disbelief  of  the  charge,  and  said  that  if  it  were  his  own 
case,    he  would  not  pay  the  money ;  upon  which  Shipley  said, 
that  if  the  prosecutor  did  not  pay  the  money,  it  would  cost  him 
50/.  or  lOO/.  or  perhaps  his  neck ;  that  he  was  himself  a  consta- 
ble, and  would  go  for  a  warrant  the  next  morning.    This  lan- 
guage frightened  the  prosecutor  very  much.    When  the  nrosecu- 
tor,    Shipley,  and  Shelton  got  to  the  public-house,   Jackson, 
Morris,  and  the  other  soldier,  were  in  the  same  room  in  which  the 
prosecutor  had  left  them.    The  prosecutor  sat  down  ;  and,  after 
a  few  minutes,  laid  the  four  guineas  upon  the  table,  and  asked 
who  would  take  it ;  upon  which  they  alf  said  **  Jackson :"  but 
Shipley  took  it  up;  and  amongst  them  they  returned  back  six 
shillings  to  the  prosecutor,  half-a-crown  of  which  was  said  to  be 
for  his  friend^s  expences  (meaning  Shelton).    The   prosecutor 
asked  for  a  receipt ;  but  Morris  said  his  friend  would  do  as  well : 
and  Shelton  made  some  enquiries  as  to  the  doctor  to  whom  Jack* 
son  had  applied,  but  received  only  evasive  answers.    The  prose- 
tsutor  swore  to  the  falsehood  of  the  charge,  but  said  he  was  scared 
at  It)  and  that  was  the  reason  why  he  parted  with  his  money.  On 
his  cross-examination  it  appeared,  that  Jackson  had  first  made  the 
charge  on  the  morning  after  the  night  they  had  lain  together,  but 
did  not  repeat  it  then ;  and  that  they  continued  eating  and  drink- 
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ing  for  several  hours  after :  that  afterwards  he  had  heard  of  Jack- 
son's having  repeated  the  charge  in  several  companies,  which  had 
caused  him  much  agitation.  Shelton's  evidence  went  to  confirm 
the  prosecutor  in  his  account  as  to  the  part  of  the  transaction 
which  happened  in  his  presence ;  and  he  also  swore  that  as  they 
were  going  into  the  public-house,  he  called  the  prosecutor  back, 
and  advised  him  not  to  pay  the  money.  And  he  added,  that  the 
prosecutor  was  quite  scared  out  of  his  wits. 

These  facts  being  left  to  the  jury,  they  found  the  prisoners 
guilty,  and  sentence  was  passed  upon  them ;  but  execution  was 
respited  on  a  doubt  conceived  by  Graham,  B.,  by  whom  they 
were  tried,  whether  the  case  did  not  go  somewhat  beyond  those 
which  had  been  previously  decided ;  and  principally,  because  the 
prosecutor  had  a  friend  present  during  the  transaction.  The  case 
being  submitted  to  the  consideration  of  the  Judges,  a  majority  of 
them  were  of  opinion  that  it  did  not  amount  to  robbery,  though 
the  money  were  taken  in  the  presence  of  the  prosecutor,  and  the 
fear  of  losing  his  character  were  upon  him.  Most  of  such  majority 
thought  that,  in  order  to  constitute  robbery,  the  money  must  be 
parted  with  /rom  an  immediate  apprehension  of  present  danger 
upon  the  charge  being  made ;  and  not,  as  in  this  case,  where  the 
parties  had  separated,  and  the  prosecutor  had  time  to  deliberate 
upon  it,  and  apply  for  assistance ;  and  had  applied  to  a  friend,  by 
whom  he  was  advised  not  to  pay  it,  and  who  was  actually  present 
at  the  very  time  when  it  was  paid;  which  circumstance  they 
thought  had  the  appearance  rather  of  a  composition  of  a  prosecu- 
tion than  of  a  robbery,  and  seemed  like  a  calculation  whether  it 
were  better  to  lose  his  money,  or  risk  his  character.  And  one  of 
the  Judges,  who  agreed  that  it  was  not  robbery,  thought  that 
there  was  not  such  a  continuing  fear  as  could  operate  in  constan-  . 
tern  virum,  from  the  time  when  the  money  was  demanded,  until 
it  was  paid ;  as  in  the  interval  the  prosecutor  had  taken  advice, 
and  might  have  procured  assistance.  Those  Judges,  who  thought 
the  case  did  amount  to  robbery,  considered  the  question  as  con- 
cluded by  the  finding  of  the  jury,  that  the  prosecutor  had  parted 
with  his  money  through  fear  continuing  at  the  time,  which  fell 
within  the  definition  of  robbery  which  had  been  long  adopted  and 
acted  upon ;  and  they  said  that  it  would  be  difficult  to  draw  any 
other  line.  They  thought  also  that  this  sort  of  fear  so  far  differed 
from  cases  of  mere  bodily  fear,  that  it  was  not  likely  to  be  dis- 
pelled, as  in  those  cases,  by  having  the  opportunity  of  applying  to 
magistrates  or  others  for  assistance ;  the  money  being  given  to 
prevent  the  public  disclosure  of  the  charge.  {$) 

Mr.  East,  who  cites  this  case,  from  MS.  Jud.  {t)  suggested  a 
question  whether  the  decision  did  not  in  a  great  measure  over- 
rule the  case  of  Hickman,  which  is  mentioned  in  the  preceding 
pages,  (m)  But  it  should  be  observed,  that  the  circumstances  of 
these  cases  materially  differ ;  and  particularly  that  in  Hickman's 
case  the  two  guineas  were  given  immediately  upon  the  chaise 

(t)  Rex  V.  Jackson,  Shipley,  and     East  P.  C.  Addenda  xxi. 
Morris,  cor.  Graham,  B.,  Nottingham         (t)  Id.  xxiv.  in  the  roarginc 
Spr.  Mb.  1802,  and  £.  T.   1802.     1         (ti)  Ante^  %0,  et  se^. 


86  Of  Rdifbety <fr(ym  ihe  Person.        [;B60Klt. 

being  made,  and  that  there  was  no  ^vious  application  to  any 

friend  or  other  person,  from  whom  advice  or  assistance  might timve 

been  procured. 

£im8tead*8  Hickman 'S  Case  was  again  observed  upon  in  a  case  which  oc^ 

cj»e.  curred  shortly  afterwards.    The  ^prisoner  went  twice  to  tibe  liouse 

obtRhwTby     where  the  prosecutor  lived  in* service,  tmd  cJaHed  ^him  a  sodomite 

calling  a  man    and  b ^r.    The  prosecutor'took  liita  each  time  before  a  magis* 

*'dth"'**'  trate,  who  discharged  the  prisoner.  On  leaving  the  magistrate 
ing  him,'but'    ^^^  prisoner  followed  the  prosecutor,  again  called  him  a  sodomite 

the  money       &nd  b r,und  asked  him  to  mtike  him  a  present,  said  he^wouVd 

^•A^b^h  ^^"^^^  kave  him  till  he  had  pulled  the  house  down,  but  if  he  diii 
^osecutort  niake  him  a  handsome  present,  he  wodld  trouble  him  no  more, 
not  so  much  He  asked  four  guineas,  and  the  prosecutor  being  frightened  for  his 
losin  ^h"  cha-  ^^P^^^^^"*  ^d  for  fear  of  losing  his  situation,  gave  him  the  mo- 
racter  m  from  ^^f'  He  gave  the  money  from  the  great  apprehension  and  fear  he 
fear  of  losing  had  of  losing  his  situation.  The  prisoner  was  convicted  before 
his  place.         Hdtham,  B.,  (Le  Blanc,  J.,  and  Chambre,  J.,  being  present,)  but 

upon  a  doubt  in  the  privy  council,  the  opinion  of  tibe  Judges  was 
taken.    Most  of  the  Judges  thought  l3iat  this  was  within  Hick- 
man's case,  and  nine  of  them  {v)  seemed  to  think  Hickma&'s  case 
'bindmg,  but  the  three  others  (or)  thought  It  not  law*('y)    It  aeenoos 
that  the  prisoner  was  pardoned.  {«) 
Cannon's  case.      But  hi  a  cade  whete  that  which  took  place  wa^  ccmsidcred  ;aB 
toTavc^^en    ^*^^^^ti*^g^o^  coi^straiut  upou  the  person  of  the  prosecutor,  it 
obtatncd  Ify     '^^^  li^ld  flidt  the  money  was  obtained  'by  roliberj^,  though  the 
robbery,  there  prosecutor  tiot  having  the  hiouey  about  him  went  to 'a  friend*  to 
some  co^n-^**      procufe  it,  andthough  the  prisoners  had  seen  the  prosecutor  seve- 
Btraint  upon     ^al  houts  before,  had  then  madethe  charge,  and  had  fixed  a*  fritm'e 
the  person  of    time  for  receiving  the  money.    And  it  was  held  that  calling^ 
theprosecutor.  coach  for  the  purpose  of  carrying  the  prosecutor  before* a' magis- 
*trate,  and  the  prosecutor  being  induced  to  get  into  it  KmoudteAto 
'a  constraint  upon  his  person,  though  he  had  no  apprehension  6f 
"^ further  violence  to  his  person  tlian  that  of  being  carried  beforeti 
magistrate.    ITie  ptisoners  had  been  with  the  prosecutor  at^ten 
o'clock  in  the  morning,  and 'had  threatened  to  prefer  the  charge 
of  ^n  attempt  to  commit  an  unnfi-toral  crime,  if  he  did  not  give 
them  lOL :  one  of  them  pretended  to  be  an  assistant  police  df&cer, 
and  to  him  the  prosecutor  had  given  10/.  the  night  before.    The 
psosecutor  fixed  to  meet  ihem  the  next  morning  at  nine  o'clock, 
but  they  came' again  *that' night  at  nine,  and  said  they  couH  not 
wait,  and  that,  as  the  prosecutor  had  not  10/.  about  him,  fhtty 
must  take  him  to  tedw-street.    He  then  *agreed'to'go,  and  they 
called  a  coach  and  he  g6t  in.    They  then  said'if  he  wodld  procure 
the  money  tlieywould  not  prefer  the  dharge.  Hewent  to  a  friend's 
and  got  10/.,  and  gave^  it  td  the  to.  He  was  there  about  five  mrnrttes. 
Tfhe  prisoners  went  to  the' house  with  him,  and  waited 'for  him' iu 

*(»)  tharabre,   Xe 'Blanc,    HoolPe,  Jufcemenl  in  the  pfWeftttascto'pfatl 

Tncmisoii,  '  Grost,    lleatfa,  ^fiidtbadi,  '^itfa  fai^  money  "wa^lW  fear  of  a  l^ss 

McDonald,  and  Lord  AWanlej.  of  his  place,  and  his  Lordship  said  that 

(x)  Graham*  Lawrence,  >aBd  Xord  he  should  feel  no  difficulty  mrecom- 

Ellenborougli.  mending  a  pai-'don. 

(jf)  Lord  •aieiiborough     tbovght  ^     (a)'Rexi;;lfiifastcad,1ilich.T.*I«0«, 

that    the  prosecutors    principal   m-  MS.  Bay  ley,  J. 
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Ibe' street.  Upon  the  tiial,  the  pro^eemtor  smd  h^  wa»  under  the 
apprehension  of  being  cauried  by  force  into  ouatody,  but  that  he 
flid  not  .give  the  money  under  the  iiixpr^fision  of  d^ng^r  to  his  per- 
son. The^prisoners  were  convleted,  and  upon  a  case  reserved,  ten 
of  the  Judges  held  that  the  calling  the  coach,  and^ettii^g  in  with 
the  prosecutor  was  a  forcibie  .constraint  upon  him,  and  sufficient 
to  constitute  robbery,. though  be  had  no  ai^ehension> of  further 
ii^ury  to  his  {)erson :  bot  -five  (a)  of  the  Judges  thought  that  some 
degree  of  force  or  violence  was  essential,  and  tliat  the/mere  appre- 
hension of  xlanger  to. the  character  iWould.not  be  sufficient  to  con- 
stitute the  offence.  Five  (b)  others  of  the  Judges  seemed  to  think 
It  would,  (c) 

In  a  later  case  tibe jpoint.came  again  under  the  consideration  of  Egerton's  cem 
the  Judges,  and  it  appears  now  to  be  settled  that  fear  of  loss  of  fhg^iJrincMe  ** 
■character  and  service,  upon  a  charge  of  ^odomitical  practices,  is  of  Hickman'^ 
■ffifficient  to  constitute  robbery,  though  the  party  has  no  fear  of  cue,  snd  de- 
being  taken  into  custody,  or  of  punisbment.    The  prisoner  saw  ono\g^oVch^ 
the  prosecutor,  a  servant  whom,  he  jknew,at  his  master's  door,  and  meter  and  ser- 
^applied  to  him  for  61.  saying  money  he  would  have,  and  ttikt  of  ^'^^^  ^P^^  ^ 
the  prosecutor.    :fle  then  demanded  1/.  .and  aaid  that  if  he  did  do^cai*"^ 
not  instantly  get  it  he  would  go  in  to  the.proseeutor's  mastfr  and  practices,  is 
.swear  that  the  prosecutor  wanted  to  take  diabolical  liberties  with  sufficient  to 
iutn.    Then  hearing  some  money  jingle  in  the  proiieeDitor's  pocket  bery^^thmi^^' 
-be  demanded  it,  and  the  {Mrosecutor  gave.it  him,  being  oa^  shilling  the  party  has 
and  some  halfpence.    'JAe  then  inquired  about  the  prosecutor's  no  fear  of 
clothes,  and  swore  that  money  he  would  have,  or  the  value,  before  in^ciwtody, 
helefkthe  house,  upon  which  prosecutor  fetched  him  qp  a  coa«t,  or  of  punish- 
and  he  then  went  away.    The  prosecutor  stated  in  his  evidenee,  m^nt. 
that  be  gave  the  property  for, fear  of  .-his  cfaaraicter  and  plae^,  that 
his  fear  was,  that  the  prisoner  would  ^o  in  to  his  master,  but  that 
he  bad  no  fear  of  being  taken  into  custody,  or  of  punishment. 
The  prisoner  was  convicted,  and  upon  a  case  reserved,  all  the 
Judges,  except  Graham,  B.,  thought  that  this  was  within  Hick- 
man's case,  and  that,  they  were  bound  by  that  c^e,  and  could  not 
properly  depart  from  it.    And  Richards,  C.  B.,  Bay  ley,  J,,  and 
Holroyd,  J.,  expressed  their ,  opinions  that  Hickman's  case  was 
right,  because  the  charge  conveyed  such  a  degree  of  terror  as 
might  be  expected  to  over-power  a  firm  and  constant  mind.   None 
of  the  other  Judges,  except  Graham,  B.,  intimated:a  contrary  opi- 
nion.   And  the  conviction  was  affirmed,  (d) 

But  parting  with  property  upon  the  chacge  of  an  unnatmral  Fuller's  case. 
crime,  will  not  make  the  taking  a  robbery,  if  it  is  parted  with,  not  Parting  with 
from  fear  ofi< loss  of  character,  but  for  the  .purpose  of  prosecuting  {hcpurpoLof 
the  offender.     The  prisoner  applied  to  Fry  to  lend  him  lO^*,  and  afterwards 
upon  his  refusal  threatened  to  charge  him  with  an  unnatural  crime,  prosecuting 
and  got  from  him  1/.  10*.  Fry  parted  with  it  from  an  anxiety  that  joeiJ'no?  ^' 
his  master's  family  migfat  not  be  disturbed,  and  in  expectation  amount  to 
that  he  might  secure  the  prisoner :  and  be  immediately  stated  the  robbery. 

(a)  Lord  Elkmborough,  ihc  Chief  .     (c)  Rex  v.  Cannqn,  Hil.  T.   1809, 

Baron^LawneDce^  Cbamhre,and  Gra-  MS.  Bayley,  J.,  &»<!  Russ.i£  ^.y.  146. 

ham.'                            '  (tf)  Rex  t^.  Egcrton,  Bil.  T.JSia. 

(k)  Healh,  Grose,  .ThomaDa,  Le  MS.  Bayley,  J.,  and  Ru^,&  3jr*37.5. 
BlanCy  and  Wood. 
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circumstances  to  his  master,  and  to  a  friend,  and  planned  with 
them  what  he  should  do  in  case  of  the  prisoner  applying  again. 
The  prisoner  did  apply  again ;  and  Fry  fixed  to  meet  him,  marked 
some  money,  engaged  a  constable,  and  having  met  the  prisoner, 
gave  him  the  money,  and  had  him  apprehended :  he  parted  with 
this  money  in  order  that  he  might  prosecute,  because  he  knew 
himself  innocent,  and  not  from  the  threats.  Upon  a  case  reserved, 
the  Judges  held  that  this  taking  did  not  constitute  a  robbery,  and 
the  prisoner  was  recommended  for  a  limited  pardon,  (e) 

Having  thus  treated  of  the  facta  and  circumstances  necessary  to 
constitute  the  crime  of  robbery,  this  chapter  may  be  concluded 
by  shortly  adverting  to  some  points  which  have  been  decided  re- 
specting persons  aiding  and  abettmg  in  this  ofience,  and  ^dso  re- 
specting the  indictment. 
Of  principals  The  same  general  rules  which  prevail  in  other  cases  of  princi- 
-_j  ^^^  ^^^  accessories,  apply  also  in  the  case  of  robbery.  (/)     Thus 

if  several  persons  come  to  rob  a  man,  and  they  are  all  present, 
and  one  only  actually  takes  the  money,  it  is  robbery  in  all.  {g) 
So  if  A.,  B.,  and  C,  come  to  commit  a  robbery,  and  A.  stand 
sentinel  at  a  hedge-corner  to  watch  if  any  person  should  come, 
and  B.  and  C.  commit  the  robbery,  it  will  be  robbery  in  A.  also, 
though  he  was  at  a  distance  from  them,  and  not  within  view.  (A) 
And  the  principle  of  several  persons  engaged  in  one  common  de- 
sign being  in  the  eye  of  the  law  present  when  the  fact  is  com- 
mitted has  been  carried  to  a  considerable  extent  in  the  case  of 
robbery.  For  where  three  men  went  out  to  rob,  and  attacked  a 
man  who  made  his  escape,  and  while  two  of  them  were  engaged 
with  that  man,  the  third  robber  rode  off  and  robbed  another  per- 
son in  the  same  highway,  without  the  knowledge  of  the  two  other 
robbers,  and  out  of  their  view,  and  then  returned  to  them ;  it  ap- 
pears to  have  been  holden  that  all  of  them  were  guilty  of  this  rob- 
bery, as  they  came  together  with  an  intent  to  rob,  and  to  assist 
one  another  in  so  doing,  (t)  But  where  several  men  by  agreement 
rode^  out  to  commit  robbery,  and  at  Hounslow  one  of  them  parted 
from  the  company,  and  rode  away  towards  Colnbrook,  and  the 
others  rode  towards  Egham,  and  at  the  distance  of  about  three 
miles  from  Hounslow,  committed  a  robbery ;  it  was  holden  that 
the  man  who  parted  from  the  company  was  not  guilty  of  this  rob- 
bery, though  he  rode  out  with  the  others  upon  the  same  design : 
for  he  left  them  at  Hounslow,  and,  as  he  did  not  fall  in  with  them 
afterwards,  possibly  he  repented  of  the  design,  but  at  least  he  did 
not  pursue  it.  {k) 

The  presumption  of  a  party  repenting  of  his  evil  design  ap- 
pears to  have  been  admitted  to  a  greater  extent  in  a  more  modem 
case.  It  appeared  in  evidence  that  the  two  prisoners  accosted  the 
prosecutor  as  he  was  walking  along  the  street,  by  asking  him,  in 
a  peremptory  manner,  what  money  he  had  in  his  pocket.     Upon 

(e)  Kexv  Fuller, Hil. T.I 820, MS.  (g)  1  Hale  534.     IHawk.  P.  C.  c. 

Bay  ley,  J.,  and  Russ.  &  Ry.  408.  34,  s.  5. 

if)  Anle^  Vol.  1.  Book  I.  Chap.  8.  (k)  \  Hale  534, 537. 

The  puDishroent  of  principals  ia  the  (0  I  Hawk.  P.  C.  c.  34.  s.  5.     Pud- 

secoud  decree  and  acoesBOrieB  has  been  sey^s  case,  1  Hale  533,  534. 

tneutioned,  anlr,  61.  (Ar)  Rex   r.   Hyde   and  others,  1 

Hale  537,  538. 
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his  replying  that  he  had  only  twopence  halfpenny,  one  of  the  pri- 
Boners  immediately  said  to  the  other,  ^^  If  he  really  has  no  more, 
*'  do  not  take  that,''  and  turned,  as  if  with  an  intention  to  go  away: 
bnt  the  other  prisoner  stopped  the  prosecutor,  and  robbed  him  of 
the  twopence  halfpenny,  which  was  all  the  money  he  had  about 
him.  But  the  prosecutor  could  not  ascertain  which  of  them  it 
was  that  had  used  this  expression,  nor  which  of  them  had  taken 
the  halfpence  from  his  pocket.  The  court  said  that  this  evidence 
went  to  the  acquittal  of  both  the  prisoners ;  for  if  two  men  as* 
sault  another,  with  intent  to  rob  him,  and  one  of  them,  before  any 
demand  of  money,  or  offer  to  take  it  be  made,  repent  of  what  he 
is  doing,  and  desist  from  the  prosecution  of  such  intent,  he  cannot 
be  involved  in  the  guilt  of  his  conmanion,  who  afterwards  takes 
the  money ;  for  he  changed  his  evil  mtention  before  the  act  which 
completes  the  offence  was  committed.  That  the  prisoner,  there- 
fore, whichever  of  the  two  it  was  who  thus  desisted,  coul4  not  be 
guilty  of  the  offence  charged :  that  one  of  them  was  guilty,  but 
which  of  them  personallv  did  not  appear.  And,  as  the  prosecutor 
could  not  ascertain  who  it  was  that  took  the  property,  both  the 
prisoners  must  be  acquitted.  (/) 

The  indictment  for  robbery  must  state  an  assault  upon  the  per-  of  the  indict- 
ison ;  and  that  such  assault  was  mside  feloniously •  And  where  the  ment. 
indictment  charged  that  the  prisoner,  '^  in  and  upon  I.  M.,  &c. 
'^  did  make  an  assault,  and  him  the  said  I.  M.  in  corporal  fear  and 
'^  danger  of  his  life  then  and  there  feloniously  did  put/'  it  was 
holden  to  be  defective ;  and  that  the  omission  of  the  statement  of 
the  assault  having  been  feloniously  made  was  not  aided  by  the 
statement  of  the  prosecutor  having  been  feloniously  put  in  fear  and 
danger  of  his  life,  (m)  The  taking  must  be  charged  to  be  with 
violence,  and  against  the  will  of  the  party :  and  the  statement,  in 
the  usual  form  of  an  indictment  for  this  offence,  is,  ^^  certain 
goods,  &c.  of  the  said  A.  B.,  from  his  person  and  against  his 
will,  then  and  there  feloniously  and  violently  did  steal,  take, 
&c."  But  the  word  violently  is  not  essentially  necessary :  as  in 
a  case  where  it  was  objected  that  the  indictment  did  not  shew 
that  the  taking  was  done  violenter^  and  that  the  prisoner  was, 
therefore,  entitled  to  his  clergy,  and  the  authority  of  Lord  Hale 
was  cited,  (n)  all  the  Judges,  upon  the  point  being  reserved, 
agreed  that  the  word  violenter  was  no  technical  term  essentially 


(C 


(0  Rex  V,  Richardson  and  Greeno  w, 
O.  B.  1785,  ear,  Bullcr,  X,  i  Leach 
387.  The  court  also  said  that  it  was 
like  the  Ipnoich  case,  where  five  men 
were  indicted  for  murder,  and  it  ap- 
peared, on  a  special  verdict,  that  it 
was  murder  in  one,  but  not  in  the 
other  four,  but  it  did  not  appear 
which  of  the  five  had  given  the  blow 
which  caus^  the  death;  and  it  was 
ruled  that  as  the  roan  could  not  be 
clearly  and  positively  ascertained,  all 
of  them  most  be  discharged. 

(n)  Rex  V*  Pelfryman  and  Randal, 


%.  Leach  563. 

(n)  1  Hale  534:  where  it  is  said 
that  the  indictment  must  run,  quodvi 
et  arnds  apud  B,  in  regid  vid  ibidem  ^ 
ifc.  40c.  in  pecuaUs  numeratisfelanicd 
et  violenter  cepit  ii  pertoni;  and, 
therefore,  if  the  word  violenter  be 
omitted  in   the  indictment,    or  not 

E roved  upon  the  evidence,  though  it 
e  in  alia  viA  regid  et  felomeh  cepit  it 
persond^  it  is  but  larceny,  and  the  of- 
fender shall  have  his  clergy  :  and  Dy. 
^924.  b.  H.  17  Jac.  in  B.  R.    2  Rol. 
*  Rep.  154.  are  cited. 
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necessary  in  the  indtctmeirt :  and  'thatt  if  !t  -appeareS,  upon  Hbe 
whole,  that  the  -feet  was  committed  with  violence,  it  was  «uffi* 
cient  to  constitute  a  robbery,  (o)  And  with  respect  to  tfie  aatho- 
rity  cited,  they  said  that  Lord  Hale,  in  the  passage  referred  to, 
was  inaccurate  in  his  expression ;  that  the  definition  which  he  gave 
(rf  robbery  was  a  felonious  taking  from  the  person  ^th  violence ; 
and  that  if  the  fact  were  so  described  in  the  indictment,  as  to  an-* 
swer  the  definition,  it  came  up 'to  Lord  Hale's  own  <loctrine.  (p) 
It  is  considered  as  uncertain whetherthe indictment  should  charge 
that  the  party  was  put  in  /ear;,  though,  as  t?uch  statement  is 
usual,  it  will  be  more  safe  to  insert  it.  {q)  ^Bat,  in  general,  no 
technical  description  of  the  fact  is  necessary,  if  upon  the  whole  it 
plainly  appear  to  have  been  committed  with  violence  against  the 
will  of  the  party,  (r)  And  where  the  taking  has  been  by  a  putting 
in  fear  by  means  of  threats  -to  charge  the  party  with  sodomiticdd 
practices,  the  indictments  appear  to  have  been  for  robberies  in  the 
usual  form,  (s) 
Sc^^iacc '  °^  '^  ^^^  formerly  material  to  state  correctly,  in  t!he  indictment, 
where  the  rob«  Whether  the  robbery  was  committed  in  or  near  the '*tifg''«  Ar^- 
beiT  ^Mcom-  way  ;  and  many  points  of  much  nicety  arose  as  to  the  manner  df 
^^  such  statement,  and  also  as  to  whatshould  be  considered  as  a  high- 

way robbery.  (/)  fint  the  statute  8  W.  &  M.  c.  9.  s.  1 .,  (now  re- 
pealed) relating  generally  to  all  rdbberies,  whether  in  a  highway, 
nouse,  or  elsewhere,  made  (hese  points  iw  longer  necessary  to*be 
considered :  «nd  we  have  seen  that  the  provision  of  the  7  & 
8  Geo.  4.  c,  29.  •^.  '6.  is  quite  general,  {u)  In  a  case  which 
occurred  soon  after  the  statute  of  3  W.  &  M.  was  passed, 
where  the  indictment  was  for  a  robbery  near  the  highway,  and 
a. robbery  in  a  house  was  the  offence  proved,  it  was  bolden  by 
all  the  /udges,  that  as  that  statute  took  away  cl^gy  in  all  robbe- 
ries, the  prisoners  should  not  have  their  clergy,  {x)  And  so  upon 
an  indictment  which  charged  the  prisoner  with  robbing  a  person 
in  a  field,  near  the  highway,  where  the  jury  found  a  verdict 
"  guilty  of  the  robbery,  but  not  near  the  highway,"  it  was  hcdden, 
by  all  the  Judges,  that  the  prisoner  was  ousted  of  clergy,  (y)  And 
a  case  is  mentioned,  as  having  been  determined  upon  similar  prin- 
ciples, where  the  robbery  was  in  a  house  in  a  street,  hired  by  one 
of  the  prisoners  for  the  purpose,  but  not  inhabited  by  any  one  j 
and  the  indictment  charged  the  robbery  to  have  been  committed  in 
the  dwelling-house  of  that  prisoner,  (s)     It  followed,  therefore. 


mitted. 


(o)  Smith's  case,.  2  East.  P.  C.  a 
.16.  8.  166.  p.  783,  784. 

(p)  Id.  ibid. 

iq)  2  Bast.  P.  C.  c.  16.  s.  166.  p. 
783.  It  is  not  necessary  that  the  in- 
dictment should  charge  that  the  party 
robbed  was  put  in  fear  if  it  is  stated 
Ihat  the  prisoner  acted  violenter,  and 
that  the  party  was  robbed  contra  vo- 
Uifitalem.  Per  Foster,  J.,  19  St.  Tr. 
806. 

(r)  2  East.  P.  C.  c.  16.  s.  1 06,  p. 
783.  s.  1S7.  p.  708. 

(«)  Jones*8,    alias  Evans's  case,   2 


East.  P.  C.  c.  16.  s.  190.  p.  TUi  I 
Leach  139,  ante^  76.  and  the  other 
cases  of  a  similar  nature,  cited  anfe, 
80,  et  sequ. 

(0  1   Hale  535,  536.     2  East.  P.  C. 
C.  1 6.  s.  1 68.  p.  784,  785. 

(ti)  Jnte,  61. 

(c)  Summers's  case,  1705.  2' East. 
P.  C.  c.  16.  s.  68.  p.  785. 

(S<)  Wardle's  case,  1800.  2  East 
P.€.  c.  16.  8.  168.  p.  785.  Russ.  & 
Hy.  9. 

j(z)  Bex  V.  Darttford  and  Newton, 
O.  B.  1780.    2  East  Ibid. 
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that  it  was  not  material,  where  the  robbery  was  charged  to  have  been 
committed  in  a  dwelling-house,  that  the  ownership  of  the  house 
should  be  correctly  stated.  Thus,  where  the  prisoner  was  con- 
victed upon  an  indictment^  which  charged  him  with  robbing  a 
person  in  the  dwelling-house  of  one  Aaron  Wilday,  and  it  had  not 
appeared  who  was  the  owner  of  the  house  in  which  the  fact  was 
committed,  the  Judges  held  the  conviction  proper,  (a)  And 
again  where  the  prisoner  was  indicted  for  robbing  a  person  in  the 
dwelling-house  <S  iTasepA  Johnstons,  and  it  ^pj>eared,  upon  the 
evidence,  that  the  prisoner,  whose  name  was  Susannah  John- 
stone, had  committed  the  robbery  in  the  house  of  her  husband, 
but  the  Christian  name  of  the  hMband  could  not  be  proved ;  the 
prisoner  being  convicted  upon  this  evidence,  the  Judges  were  of 
opinion  that  the  conviction  was  proper.  (6) 

In  a  case  of  an  indictment  lor  a  highwayrobbery  on  the  person  6f  Indictnieiit  : 
Elizabeth  Hudson,  it  appeared  that  such  was  the  name  of  the;pro-  ^?j^*)^ 
secutrix  at  the  time  the  robbery  was  committed,  but  that  after  the  ^J^^  pme^ 
robbei*y,  and  at  tfte  time  the  bill  was  presented  'to  the  grand  Jury,  cmnx,  where 
and  found  by  them,  she  was  married  to  a  person  of  the  name  of  ^^cd^iIfterSe 
Heywood;  and,  upon  thesefatits,  it  was  Objected 'that  the  indict-  robbery,  hold- 
ment  was  erroneous.    But'Goul^,  7-,  und  Eyte,'C.B.,  heiflithat  cntobepro- 
the  descriptioti  of  ihfe  ;pro^ecutrix,  hi  this  case,  by  her  maiden  P*"^* 
iiame,  was  sufficient,  {c) 


the  simple 'larceny,  {d) 

AVhen  the  prisoner  is' foimdgtiUtyyjf  the  robbery,  the  punish-  Punishment, 
ment  is  capital ;  the  offence  being,  as  ^'B  have  s^een,  expressly  so 
punishable  by  the  recent  statutej/  '&'8^Geo.'4.  c20.  s.  6.  (e) 


(a)  Tyc'«  efcse,  Warwick,  1790, 
eor.  Thomson,  B.,  and  tn  'Enst.  T. 
1790.  9'Bast.  T.C.  c.  16.  s.  I68.:p. 
7S5,  7«6.     I  £eacbS«9.  note  («) 

(b)  Johostooe's  case,  1703,  <«r. 
AsbbuTst  J.,  and  in  East.  T.  1793.  S 
East  P.  C.  c.  16.  s.  1S8.  p.7S6.  RQSS. 
ft-Ry.  10.  in  the  n^te. 

{e)  Tutner*s  cane,  I  Leach -586. 

(^  2  East  P.  C.  c.  16.  8.  167.  p. 
784.  fiat  where  a  special  yerdict  was 
found,  which  stated  facts  anaountin|^ 
only  to  a  larceny,  as  the  only  doubt 


referred  to  the  court  was  whether  the 
prisoners^wcre  w  were  not  guiHy  of 
the  felony  and  Tdbliery  ebargf^d 
against  thetn  tn  the  indictiiieat;  the 
Judges  thought  that  Jadgnent  of  lar- 
ceny could  not  be  given. upon  such 
finding.  They,  therefore,  remanded 
the '  prisoners  ie*  he  tried  upon  -  another 
iadictiDcnt  ilex  ti.  iFminciB,  rniU^ 
66. 

■(e)  It  was' formerly  excluded  from 
clergy  by  ^several  statutes  now  -  te- 
pea^d.    AntCy  p.  68.  note  (/) 
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CHAPTER  THE  NINTH. 


OF  LARCENY. 

Wb  may  now  consider  of  the  offence  called  larceny,  a  word  formed 
by  contraction^  or  rather,  as  it  has  been  said,  by  abuse,  from  la- 
trociny,  lairociniumy  and  used  to  signify  the  violation  of  the  pro- 
perty of  another  by  theft,  where  the  property  is  not  taken  &om 
the  house,  curtilage,  &c.  or  the  person  of  the  owner,  under  such 
circumstances  of  aggravation  as  have  been  noticed  in  the  preceding 
chapters  of  this  book.  Formerly  there  was  a  distinction  of  this 
offence  into  grand  larceny  and  petit  larceny,  the  offence  being  grand 
larceny  when  the  value  of  the  property  taken  was  above  twelve- 
pence,  and  petit  larceny,  when  the  value  was  only  twelve-pence, 
or  under  that  sum.  (a)  But  the  late  statute  7  &  B  Geo.  4.  c.  29. 
8.  2.  enacts,  ^^  that  the  distinction  between  grand  larceny  and 
*'  petty  larceny  shall  be  abolished,  and  every  larceny,  whatever  be 
'^  the  value  of  the  property  stolen,  shall  be  deemed  to  be  of  the 
'^  same  nature,  and  shall  be  subject  to  the  same  incidents  in  aU 
"  respects  as  grand  larceny  was  before  the  commencement  of  this 
"  act ;  and  every  court  whose  power  as  to  the  trial  of  larceny  was 
*'  before  the  commencement  of  this  act  limited  to  petty  larceny, 
"  shall  have  power  to  try  every  case  of  larceny,  the  ptinishment  of 
^^  which  cannot  exceed  the  punishment  hereinafter  mentioned  for 
^^  simple  larceny,  and  also  to  try  all  accessories  to  such  larceny.'* 
Punislimenta  The  third  section  of  this  statute  enacts,  **  that  every  person 
for  simple  <«  condcted  of  simple  larceny,  or  of  any  felony  hereby  made  pu- 
c«ny.  ((  nigjiable  like  simple  larceny,  shall  (except  in  the  cases  herein- 

"  after  otherwise  provided  for)  be  liable,  at  the  discretion  of  the 
"  court,  to  be  transported  beyond  the  seas  for  the  term  of  seven 
^  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
'^  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
**  privately  whipped  (if  the  court  shall  so  think  fit)  in  addition  to 
'^  such  imprisonment."  The  fourth  section  contains  a  general  en- 
actment with  regard  to  the  place  and  mode  of  imprisonment  for 
all  indictable  offences  punishable  under  the  act,  by  which  the 
court  is  empowered  to  sentence  the  offender  to  be  imprisoned,  or 
to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or 

(a)  Stat.  West.  1.  (S  Rdw.  1.)  c.  15.  grand  larceny,  when  the  thing  stolen 

This  statute  made  regulations  as  to  was  ahove  the  Talue  of  tweWe-pcnce  ( 

suchofiendersas  weretohe  mainpem-  and  petit  larceny,  when  of  the  value 

able,  and  mentions  larceny  as  of  two  of  twelve-pence,  or  under, 
kinds,   namely,  ^raiui    and  peU'l — 
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bouse  of  correction^  and  also  to  direct  that  the  ofieuder  shall  be 
kept  in  solitary  confinement  for  the  whole  or  any  portion  or  por- 
tions of  such  imprisonment,  or  of  such  imprisonment  with  hard 
labour,  as  to  the  court  in  its  discretion  shall  seem  meet. 

This  statute  also  contains  (s.  61.)  general  provisions  for  the  Punishment  of 

{punishment  of  principals  in  the  second  degree  and  accessories.  Fu*"*^'^*^*|^? 
t  enacts,  "  that  in  the  case  of  every  felony  punishable  under  this  grcc'anTac-^ 
"  act,  every  principal  in  the  second  degree,  and  every  accessory  cesaories. 
^'  before  the  ract,  shall  be  punishable  with  death  or  otherwise,  in 
^'  the  same  manner  a»  the  principal  in  the  first  degree  is  by  this 
'  act  punishable;  and  every  accessory  after  the  fact  to  any  felony 
punishable  under  this  act,  (except  only  a  receiver  of  stolen  pro- 
perty) shall  on  conviction  be  liable  to  be  imprisoned  for  any 
'^  term  not  exceeding  two  years. '*  (6) 

The  oifence  and  punishment  of  receivers  of  stolen  property  will 
be  mentioned  in  a  subsequent  chapter. 

The  definition  of  the  offence  of  larceny  is  thus  given  by  an  an-  Definition  of 
cient  writer.  **  Furtum  est,  secundum  leges,  contractatio  rei  i*"5cny. 
^^  aliense  fraudulenta,  cum  animo  furandi,  invito  illo  domino  cujus 
^^  res  ilia  fuerit.  Cum  animo  dico,  quia  sine  animo  fiirandi  non 
^'  commlttitur.''  (c)  In  subsequent  definitions  the  taking  of  the 
property  has  been  stated  to  be  "felonious;"  (rf)  which  expression 
has  been  rendered  as  signifying  a  tsMng  animo  furandiy  or,^s  the 
civil  law  expresses  it,  lucri  causd*  {e)  In  a  late  work  of  great 
learning  and  research,  larceny  is  defined  at  large  to  be  "  the 
^  wrongful  or  fraudulent  taking  and  carrying  away  by  any  person 
^^  of  the  mere  personal  goods  of  another,  from  any  place,  with  a 
"  felonious  intent  to  convert  them  to  his  (the  taker's)  own  use, 
^  and  make  them  his  own  property,  without  the  consent  of  the 
"  owner."  (/)  And  in  a  case  of  recent  occurrence,  which  was 
reserved  for  the  consideration  of  the  twelve  Judges,  the  learned 
Judge  who  delivered  their  opinion  said,  that  the  true  meaning  of 
larceny  is,  ^^  the  felonious  taking  the  property  of  another  without 
^  his  consent,  and  against  his  will,  with  intent  to  convert  it  to 
*^  the  use  of  the  taker."  [g) 

With  respect  to  a  taking,  lucri  causd,  it  is  stated  that  upon  the  of  the  taking 
debate  in  a  case  which  underwent  great  discussion  one  of  the  Aicri  cauii. 
learned  Judges  defined  larceny  as  being  *^  a  wrongful  taking  of 
*^  goods  with  intent  to  spoil  the  owner  of  them,  causd  lucri;"  but 
if  this  motive  be  a  necessary  ingredient^  it  appears  that  it  is  not 


(h)  For  the  proceedings  for  the 
trial  of  accessories,  see  7  Geo.  4.  c. 
64.  ss.  9,  10,  1 1.    Addenda  to  Vol.  I. 

(c)  Bract.  Lib.  iii.  c.  S2.  p.  150.  So 
Glanvil,  ia  words  nearly  similar, 
says,  "  Fartum  est  tractatio  rei  alie- 
^  nas  fraud  aletita,  animo  furandi,  in- 
**yito  illo  cujus  res  ilia  fuerit" 
Glanv.  lib.  z.  c.  IS.  And  see  Brit  c. 
15.  p.  98.  FleL  lib.  i.  c  38.  p.  54. 
3  Inst  107. 

(lO  3  Inst.  107.  1  Hale  503.  1 
Bawk.  P.  C.  c.  S3.  4  Black.  Com.  SS9. 


(e)  4  Black.  Com.  832.  8  Bast 
P.  C.  c.  16.  s.  8.  p.  553.  citing  Jnst. 
Inst.  lib.  iv.  tit.  1.  which,  it  is  ob- 
served, seems  to  go  further  than  the 
common  law  in  the  following  defini- 
tion— ^furtum  est  contractatio  fraudu- 
losa  lucri  feiciendi  cau8&,  vel  ipsius 
rei,  vel  etiam  usus  ejus  possess! o- 
nisve. 

(f)  8  Bast  P.  G.  c.  16.  s.  8.  p.  553. 

(g)  By  Grose,  J.,  in  Hammond*s 
case,  8  Leach  1089. 


M  Of  iL<x«wi^j{.  [bo<*w. 


confiiiiid  f»  t]|»^  aoquuitipn  of  peettaiary  advantage,,  or  to  the 
UlAn^  ofi  the^  tbing  stolen  for  tke  sake  of  its^  worth.  Thus  a 
takifcig.  Tiitk  intent  toi  destroy  i&  snffieient  to  constitute  lacceny  if 
it  be  done.  t(»€)fibot  an  objeet  of  supposed;  advantage  to,  the  party 
mmmSttiiig  the  oflkoce^oB  to  a  thisd  peraoa.  The  prisoner  meed 
apea  at  alable  doon^  took  out  a  hocse^  I^d  it  about  a  mUe  to  aa  old 
09Bd  i^).  9i&k  tbeoe:  backed  it  down  and  killed  it^  his  object  being 
thai  the;  hoi»d*  might  not  contribute  to  funui^  evidence  against 
oneSo^vrarth  who  was  iinder  a  chai<ge  for  stealing  it :  he  had  no 
ihteatioai  of  deruc^ing  any  peeuniary  benefieti  Iconx  taking  the  huose>. 
Thomson^  G«  B^Bftv^  the  pointy  whether  a  taking  with  this  intent 
oonstitntedlarceny '^  and, upon  coaJBrence,  six  Judges  against  6va 
luild  it  not  essetttial  that  the  takijag  should  be  luc9n  catisd  :.  they 
thought  a  takings  /rauduleftter^^  with  intent  wholly  to  deprive 
tt»  owner  el  the  jpraperty,  suffijcieo;t ;  but  some  of  the  six  also 
thought  that  the  object  of  protecting  Howorth  might  be  deemed  a 
beaefit  or  lucfwn.  (A) 

It  has  also  been  decided^  that  clandestinelj  taking  a  master's 
com^  though  to  give  the  master's  horses,  is  felozty :  especially  if 
by  so  feeding.  the«n  the  servant's  labour  is  Ukely  to  be  diminished. 
The  prisoners  had  the  eare  of  one  of  their  master's  teams :  4he  mas«- 
ter  allowed  whttk  beans  he  thought  fit,  but  they,  by  means  of  a  false 
key^  \pQk  fiiom  the  granarv  additional  quantities*.  They  were  inr 
dieted  for  stealing:  two  bushels^  and  the  jury  faund  that  they  tool^ 
them  tei  give  their  master's  horses.  A  case  was  reserved  upon 
thtt  questioa whether  this  was  felony;  and^  after  consideration^ 
eight  Judges  ouft  of  eleven  held  that  it  was,  and  that  the  purpose 
to  which  the  prisoners  intended  to  apply  the  beans  did  not  vary 
the  case  |  and  further,  as  it  was  alleged  that  the  additiional  b^ans 
would  dinainish  the-  work  of  the  men  who  had  to  look  after  the 
horses,  so  thet  the  oMSter  nob  only  lost  his  heans,  or  had  them 
applied  to  the  ifljiiry  of  hi»  horses>  but  the  men's  labour  was 
lessened,,  it  appeared  that  the  lum  causa  to  give  themselves  eaae^ 
waa  an  ingredient  ia  the  case,  (i) 

It  will  be  attempted  to  notice  the  principal  points  which  have 
beem  decided  caneerning  the  offence  of  larceny,  in  an  enquiry, 
L  Afl  to  the  taking  and  carrying  away  of  personal  goods  necesr 
aary  to  constitute  this  offence ;  11.  As  to  the  personal  goods  ia 
neapeet  of  which  it  nutv  be  committed  ;  I(L  As  to  the  owner- 
dbip  of  the  goods  ;  aadj^  IV,  As  to  the  indiclment,  trial,  and  pu- 
nishment. 

(ft)  Bex  V.  CabbM^,  Bask  T.  isia,     fast  T.  1S16.  MS,  Bayley,  J.,  and 
MS.  Bayley,  J^  and  Bass.  &>  B.y.  S9S.     Elus.  &  Ry.  307. 
(k)  Rex  r.   Morfit  and  another. 


cAiF:  n.  §  L]       Of  tbeaaottud  taking,  dfi 
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0/  the  taking^  antf  carrying  aurap  of  the  personal  goods  of 
another  necessary  to  constitutt  ihx  qffience  cf  Larceny,. 

Thcr]»  must  be  an  actual  taking  of  severance  of  the  goods  ivavot  of  the  actual 
the  pcMsseaBicm-  of  the  owneif,  on  the  g^round  that  lacceny  includeflh  taking  and 
a  tcesfMiss.    If^  therefore^  t^ei^  be  no  trespass  in  taking  goods,   ^i^P*^- 
there  can  benofdojory  in  cartying  them  away.  (/)     But  the  taking 
iieed^  not  be  by  the  very  hand  of  the  party  accused :   so  that  if  a 
tiiief  fraaduleotly  procure  a  person  innocent  of  any  felonious  in- 
tent to  take  the  goods  for  him,  (as  if  be  should  procure  an  in<- 
fimt  within  the  age  of '  discretion  to  steal  the  goods)  his  offence 
will  be  the  same  as  if  be  had  taken  the  goods  himself;    and  it 
ahonlii  be  so  charged^  (m) 

lit  appeals  to*  be  well  settled,  that  the  felony  lies  in  the  very  first  Any  removal 
aet  of  removing  the  property :  and  therefore,  that  the  least  reuioving  ^^i^  jjJ'^J. 
of  the  thiogi  taken  from  the  plaee  where  it  was  before,  with  an  in-  nions  intent, 
tenttO'Siteal  it,  is  a  suffieient  aspcMrtation,  thoi^  it  be  not  quite  is  a  sufficient 
earned  away,  (n)    Thus^  where  a  guest  who  had  taken  the  sheet»  <^Ai^i7i°ff*^^y* 
from  Im  bed,  wilbh  an  intent  to  steal  them,  and  eairied  them  inta 
the  hall^  was  ap^ehcnded  before  he  could  get  out  of  the  house,,  it 
was  hol<kn  that  he  was  guilty  of  larceny,  (o)     And  a  like  de^ 
daion  was  made,  where  a  person  who  had  taken  a  harse  in  a  elose^ 
with  an  intest  to  steal  him,  was  apprehended  before  he  could  get 
him  out  of  the  close  ;  (p)    and  also,  where  a  person  iotending  to 
steal  plate  took  it  out  of  a  trunk  whereia  it  had  beeur.  deposited 
and  laid  it  on  the  flbor,  but  was  surprised  before  he  eould  carry 
it  away,  {q)    ilmd^ina more  modern  case  it  was  holden  by  all  the 
Judges,  that  the  removal  of  a  parcel  from  the  head  to  the  tail  of  ar 
waggonv  ^itb  an  intent  to  steal  ity  wad  a  sufficient  as^rtati<m  to 
conatitttte  lanseily.  (r)     But  where  a  parcel  wa»  not  removed,  its^  But  tBere 
positioa  only  being  altened  on  the  spot  where  it  lay,  the  Judges  ^^^^  ^  ^  ^^ 
came  to  a  different  donchirion.    The  indictment  against  the  pri-  oftbe^e^DdL^ 
soner  was  for  stealing  a  wrapper  and  four  pieces  of  linen  cloth ;  by  the  thief, 
and  the  facts  proved  were,  that  the  pieces  of  linen  cloth  were       .  ^^^'  ^^^ 
packed  up  in  tibe  wrapper  in  the  common  form  of  a  long  square,.  ^  ^^ 
and  laid  lengthways  in  a  waggon ;    that  the  prisoner  set  the 
packages  on  one  end  in  the  waggon  for  tiie  greater  convenience  of 

(I)  Kdi  S4.     1  Hawk.  P.  C.  c.  SS.        (i»)  3  Inst  108.     1  Hawk.  P.  C.  c. 

Sw    1.      9   Bsc.    Ab.  Ftlmjf   ((^.    9  SS«  9.  25.    3  Bite «  Ab.  i?0A>fi^  (D).    4* 

Bist.  P.C.  c.  16.  s.  9.  p.5d«.  Black.  Gom.  SSI.    9  Bast.  P.  C.  c.  16. 

(m)  1  Bale  514;  S  Bast  P.  G.  c.  16.  s.  4.  p.  555. 
s.  3.  p.  555.    So  in  the  erime  of  mar*        (o)  9  Insl.  108.     1  Hale  507,  509. 
der,  if  A.  Srocare  B.,  an  idiot  or  la-        (p)  S  Inst.  I09» 
natic,  to  kill  €.,  A.  19  geilty  of  the-       [q)  Simson's  case,  Kel.  31. 
murder  as  principal,  and  &  is  merely        (r)  Gostet?»caB6,  1  Ceoch  1^6. 
an  iostrunent.    Ante^  Vol.  1.  p.  483. 
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And  there 
miist  be  a  se- 
reraace. 


Where  there 
has  been  a  suf- 
ficient taking, 
the  offence 
will  not  be 
purged  by  re- 
turning the 
goods. 

Of  the  animut 
/uratuU, 


taking' the  linen  out,  and  cut  the  wrapper  all  the  way  down  for 
that  purpose  ;  but  that  he  was  discovered  and  apprehended  before 
he  had  token  any  thing  out  of  it ;  and  all  the  Judges  agreed,  upon 
this  case  being  saved  for  their  consideration,  that  it  did  not  amount 
to  larceny,  though  the  intention  of  the  prisoner  to  steal  was  mani- 
fest. They  held,  that  some  removal  of  the  goods  from  tHe  place 
where  they  were  was  necessary ;  and  that  the  party  accused  must, 
for  the  instant  at  least,  have  the  entire  and  absolute  possession  of 
them,  (s)  But  if  every  part  of  the  thing  is  removed  from  the 
space  that  part  occupied,  though  the  whole  thing  is  not  removed 
from  the  whole  space  which  the  whole  thing  occupied,  the  asporta- 
tion will  be  sufi&cient.  Thus  where  the  prisoner  had  lifted  up  a  bag 
from  the  bottom  of  the  boot  of  a  coach,  and  was  detected  before 
he  got  it  out  of  the  boot ;  and  it  did  not  appear  that  the  bag  was 
entirely  removed  from  the  space  which  it  at  first  occupied  in  the 
boot ;  but  the  raising  it  from  the  bottom  had  completely  removed 
each  part  of  it  from  the  space  which  that  specific  part  occupied : 
the  Judges  held,  upon  a  case  reserved,  that  there  was  a  complete 
asportavit.  (t)  And  by  the  same  rule,  drawing  a  sword  partly  out 
of  the  scabbard,  will  constitute  a  complete  asportavit. 

In  a  case  where  goods  in  a  shop  were  tied  to  a  string,  which 
was  fastened  by  one  end  to  the  bottom  of  the  counter,  and  a  thief 
took  up  the  goods  and  carried  them  towards  the  door,  as  far  as  the 
string  would  permit,  and  was  then  stopped ;  this  was  holden  not 
to  be  a  felony,  because  there  was  no  severance,  (u)  And  in  a  more 
ancient  case,  where  a  thief  took  from  the  pocket  of  the  owner  a 
purse,  to  the  strings  of  which  some  keys  were  tied,  and  was  ap- 
prehended with  the  purse  in  her  hand,  but  still  hanging  by  means 
of  the  keys  to  the  pocket  of  the  owner,  it  was  ruled  not  to  be 
larceny ;  on  the  ground  that  as  the  purse  still  hung  to  the  pocket  of 
the  owner  by  means  of  the  strings  and  keys,  it  was  in  law  still  in 
his  possession,  {s) 

Bot  where  there  has  once  been  a  sufficient  taking  of  t)ie  goods 
by  the  thief,  the  offence  is  completed,  and  will  not  be  purged  by  tt 
returning  of  the  goods,  as  has  been  already  shewn  in  the  case  of  a 
taking  by  robbery,  (y) 

One  of  the  most  material  considerations  respecting  the  taking 
and  carrying. away  of  goods  necessary  to  constitute  larceny  is 
whether  the  fact  were  done  animo  furandi — ^'  cum  aninio  dico, 
^^  quia  sine  animo  furandi  non  committitur.''  (  )  The  ordinary 
discovery  of  such  felonious  intent  is  where  the  party  commits  the 
fact  clandestinely,  or,  upon  its  being  Isdd  to  his  charge,  denies  it : 
but  this  is  by  no  means  the  only  criterion  of  criminality  ;•  for  in 
cases  that  may  amount  to  larceny,  the  variety  of  circumstances  is 
so  great,  and  the  complication  thereof  so  mingled,  that  it  is  im-. 


(t)  Cherry's  case,  Ojrford  Lent  Ass. 
1781,  and  East.  T.  1781.  8  East  P. 
C.  c.  16.  s.  4«  p.  556.  1  Leach  836, 
837,  note  (a). 

(0  Rex  V.  Walsh,  East.  T.  1684. 
MS.  Bayley,  J.,  and  Hy.  &  Mood. 
C.  C.  U. 

(«)  Anon.  tor.  Eyre,  B.,  8  Easl.  P. 
C.  c  16.  s.  4.  p.  556. 


{x)  Wilkinson's  case,  1  Hale  508. 
And  see  also  as  to  the  possession  of 
the  property  by  the  thief,  in  cases  of 
robbery,  Lapier's  case,  «»/«,  63.  and 
Parrel's  case,  63. 

(>)  AfUe^  63.  And  sec  .8  EasL 
P.  C.  c.  16.  s.  5.  p.  557. 

(%)  Anie^  93. 
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poflstble  to  recount  all  those  which  may  evidence  a  felonious  in- 
tent, or  anhnum  furandi.  It  is  useful  to  refer  to  those  points 
which  hare  already  come  under  consideration  :  but  new  cases  will 
continually  occur,  in  which  the  felonious  intent  must  be  left, 
•upon  the  particalar  circumstances,  to  the  due  and  attentive  con- 
sideration of  the  court  and  jury,  who  will  not  forget  the  excellent 
mle,  that  in  doubtful  cases  it  is  proper  rather  to  incline  to  ac- 
qaittal  than  conviction,  (a) 

It  is  clear  that  the  taking,  though  wrongful,  may  onlv  amount  Cues  where 
to  a  trespass.  Thus,  if  a  man  takes  away  the  goods  of  another  *^®  ^^'^Ij^* 
openly  before  him  or  other  persons,  otherwise  than  by  apparent  paJ/ 
robbery,  this  carries  with  it  an  evidence  only  of  a  trespass,  be- 
canse  done  openly  in  the  presence  of  the  owner  or  of  other  per- 
sons who  are  known  to  the  owner,  {b)  And  the  evidence  of  its 
being  only  a  trespass  will  be  strong,  where  a  person,  having  pos- 
sessed himself  of  the  goods  of  another,  avows  the  fact  before  he  is 
questioned,  (c)  Again,  if  a  man  leaves  a  harrow  or  plough  in  a 
field,  and  another  person  who  has  land  in  the  same  field  uses 
those  instruments,  and  having  done  with  them  either  returns  them 
to*  the  place  where  tbey  were,  or  acquaints  the  owner  with  his 
having  taken  them,  this  is  no  felony,  but  at  most  a  trespass,  (d) 
And  the  same  conclusion  must  be  drawn  where  a  man,  having 
cattle  upon  a  common  which  he  cannot  readily  find,  takes  his 
neighboar's  horse  which  is  depasturing  on  the  common,  rides 
about  upon  it  to  find  his  cattle,  and,  when  he  has  done  with  it, 
tarns  it  again  upon  the  common,  (e)  But  the  case  will  not  be  so 
clear  where  the  property  is  taken  without  the  privity  or  leave  of 
the  owner,  and  no  intention  to  return  it  is  manifested  by  the  party 
by  whom  it  was  taken. 

In  a  case  where  two  men  were  indicted  for  stealing  a  mare  and  PhflJpiw  «nd 
a  gelding,  it  appeared  that  the  prisoners  went  to  the  stables  of  the  The  pnsonen 
prosecutor  (who  was  an  innkeeper  at  a  place  called  Petty  France),  took  two 
in  the  night-time,  opened  them  and  took  out  the  mare  and  the  ^o"««  from  » 
gelding,  and  rode  on  them  to  Lechdale,  a  place  above  thirty  miles  Jh^m^to'^  * 
oflF,  where  they  took  them  to  different  inns,  and  left  them  in  the  place  at  a 
care  of  the  ostlers,  directing  the  ostlers  to  clean  and  feed  them,  Jfg^tJjJ*™^^^ 
and  saying  that  they  should  return  in  three  hours :  and  it  ap-  ^^^^f,  lefc 
peared  also  that  in  the  course  of  the  same  day  the  prisoners  were  them,  pro- 
takea  at  a  distance  of  fourteen  miles  from  Lechdale,  walking  to-  JJ^^^J^^ne 
wards  Farrinedon  in  Berkshire,  in  a  direction  from  Lechdale.  on^foot^'^and 
Upon  these  facts,  the  jury,  having   been   directed  to  consider  the  jury  hav- 
whether  the  prisoners,  when  they  took  the  mare  and  gelding,  in-  J°|  howw'^'^ 
tended  to  midce  any  further  \ise  of  them  than  to  ride  them  for  the  ^ere  uken  by 
parpose  of  assisting  them  on  their  journey  towards  the  plaee  the  pnsoners 
where  they  were  going,  and  then  to  leave  them  to  be  recovered  ^^^deth^^m^ 
by  the  owner  or  not  as  it  might  turn  out,  found  the  prisoners  i^a  after- 
guilty  ;  but  tbey  added  that  they  were  of  opinion,  that  the  pri-  ward*  leave 
Sonera  meant  merely  to  ride  the  horses  to  Lechdale,  and  to  leave  ^o'ld'en  to^* 
them  there;  and  had  no  intention  to  return  for  them,  or  to  make  treipaw. 
any  further  use  of  them.    At  a  conference  of  the  Judges  this  not  b* 

4 

(«)  1  Hale  509.  4  Black.  Com.  2S2.        (d)  I  Hale  500.  4 Black.  Com.  SS9. 
(»)  1  Hale  609.  ie)  I  Hale  509. 

(€)  %  Bast.  P.  C.  c.  10.  B.  98.  p.  001. 
VOL.  II.  H 
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.  finding  wtMs  considered  5  when,  one  of  tbem  (/)  tl^opgbt  that  the 
case  amounted  to  felony^  because  there  was  no  intentic^  to  return. 
th^  horses  to  the  owner,  but,  for  ought  the  prisoners  concerned 
themselves,  to  deprive  him  of  them :  and  another  of  the  Judges 
appears  to  have  entertained  doubts  upon  the  case,  (g)  But  tiie 
rest  of  the  Judges  held  it  to  be  only  a  trespass,  and  no  felony,  as 
there  was  no  intention  in  the  prisoners  to  change  the  property,  or 
make  it  their  own,  but  only  td  use  it  for  the  particular  purpose  of. 
saving  their  labour  in  travelling.  They  agreed,  however,  thut  it 
was  a  question  for  the  jury ;  and  that,  if  the  jury  had  found  the 
prisoners  guilty  generally  upon  this  evidence^  the  verdict  could  > 
not  have  been  questioned.  (A) 

Clandestinely  taking  away  articles  in  order  to  induce  the  owner, 
a  girl,  to  fetch  them  and  thereby  to  give  the  pa|ty  an  opportunity 
to  solicit  her  to  commit  fornication  with  him  is  not  a  feloniooa 
taking.  The  prisoner  took  from  a  house  in  the  night  a  young 
girl's  bonnet,  and  some  other  articles  of  her  dress,  and  carried 
them  to  a  hay-mow  where  he  had  twice  had  connection  with  her; 
and  the  jury  thought  that  he  only  took  them  in  order  that  she 
might  .again  go  to  the  mow,  and  that  he  might  have  another  opr 
pbrtunity  of  soliciting  her  to  repeat  the  connection*  Upon  a  case, 
reserved  the  Judges  thought  the  taking  with  §uch  an  intent  waa 
not  felonious  and  the  prisoner  was  pardoned,  (t) 
The  taking  '  A  taking  of  another's  property  may  also  be  by  niistake,t  arising 
""*  bOw^witb-  ^^^^  heedlessness  or  accident,  in  which  the  animus  furandi  haa 
out  mny  ani-  *  no  part.  Thus,  if  the  sheep  of  A.  stray  from  his  flock  to  the 
mu/krandi.  fiock  of  B»,  and  B.  drive  them  along  with  his  own  flock,  and,  by 
mistake,  without  knowing  or  taking  heed  of  the  difference,  shear 
them,  it  is  no  felony.  But  if  B.  knew  them  to  be  the  sheep  of 
another  person,  and  tried  to  conceal  that  fact ;  if,  for  instance, 
finding  another's  mark  upon  them,  he  defaced  it,  and  put  his  own 
mark  upon  them ;  this  would  be  evidence  of  felony,  {k)  And  a 
like  conclusion  may  be  drawn,  where  a  party,  having  possession 
of  another's  property,  appears  desirous  of  concealing  it,  or  of  pre* 
venting  the  inspection  of  the  owner,  or  of  any  person  who  may 
make  the  discovery ;  or  where,  being  asked,  he  denies  having  the 
ptoperty,  though  it  is  clear  that  he  knew  of  its  being  in  his  pos- 
session. On  the  other  hand,  a  mode  of  conduct  of  a  diffSerent  de- 
scription in  these  several  respects  will  be  evidence  to  rebut  any 
felonious  intent.  (/) 
The  omimMt  The  circumstancc  of  the  goods  being  taken  on  a  claim  of  right 


"Sr^bBne*^-  may  also  negative  any  animus  furandi.  In  one  instance,  indeed, 
tiyed  bya.^*  ^  °^<^  i^^X. ^  guilty  of  felony  in  taking  his  own  goods ;  namely, 
claim  of  right,  where,  having  bailed  them  to  another  person^  he  afterwards  steal* 

(f)  Grose,  J.  Lawrence,  J.,  d^iicMlerSpr.  Ass.  180K 

*     (g)  Lord  AIvbdIct.    It  appean  that  and  East  T.  andTrin.  T.  1801,    9 

his  lordship,  who  oad  been  recently  East  P.  C.  c*  16.  s.  98.  p*  66S,  663. 

calledtothebenchofC.B.  not  having  (<)  Rex  v,   Dickinson,    Ifich.  T. 

been  present  when  the  case  was  fir^t  1820.  MS.  Bayley,  J„  and  Russ.  &  j^, 

uader  consideration,  detlitaed  giving  4<0. 

any  express  opinion.    S  East:  P.  C.  c.  (k)  1  Hale  506, 507. 

16.  s.  98.  p.  663.  Bole  (a>.  </)  «  Sist  P.  C.  ci  it.  jl.  97.  p..66l. 

{k)  Rex  o.  Philippa  aiid  Strong,  mt. 
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thcfm  from  snch  person  in  order  to  charge  Wm  for  them  in  an 
action,  or  robs  the  other  person  of  them  in  order  to  charge  the 
htindred.  {m)  But  regularly  a  man  cannot  commit  felony  of 
gbbdd  wherein  he  has'  a  property.  Thus,  if  A.  take  away  the 
trt^s  of  B.,  and  cut  them  into  boards;  or,  if  A.  take  the  cloth  of 
B.  and  make  it  into  a  doublet ;  B.  may  take  the  boards  or  the 
cbth,  and  it  willnot  be  felony.  («)  So  if  A.  take  the  hay  or  corn 
oi  B'.^  and  mingle  it  with  his  own  heap  or  cock,  or  take  B/s 
clotb^  and  embroider  it ;  B.  may  retake  the  whole  heap  of  corn  or 
cock  of  hiEty'  (at  least  so  much  of  them  as  cannot  be  easily  distin- 
guished from  his  own),  and  the  garment  with  the  embroidery ;  and 
such  retaking  will  be  no  felony,  (o) 

If  the  owner  of  land  upon  which  a  horse  has  strayed  tak^  the 
horse  damage  feasant^  or  if  the  lord  of  a  manor  seize  a  horse  as  an 
estray,  though  perchance  he  has  no  title  so  to  do,  yet  as  the  act  . 
is  not  done  felleo  animOy  it  will  not  be  felony,  (p)  But  any  act 
o^  this  kind  is  open  to  proof  of  a  felonious  intention  ;  so  that  if 
new  marks  are  given  to  the  horse  to  disguise  him,  or  his  old 
marks  are  altered,  these  will  be  considered  as  presumptive  cir- 
cmnstances  of  a  thierish  intent,  {q) 

In  a  case  where,  after  a  sei2ure  of  uncustomed  goods,  some 
persons  broke  at  night  into  the  house  wher6  they  were  deposited, 
with  a  design  to  retake  them  for  the  benefit  of  the  former  owner^ 
it'wa^  holdenthatt  any  presumption  of  a  felonious  intent  to  steal, 
as  lidd  in  the  indictment,  (which  was  for  a  burglary)  was  rebutted 
by  the  fact  which  the  jury  found,  namely,  *that  the  prisoners  in- 
tended to' retake  the  goods  on  the  behalf  of  their  former  owner,  (r) 

The  following  observations  on  the  subject  of  a  felonious  taking  Of  taking 
of  com  by  gleaMngy  are  made  in  a  modern  work  in  which  much  forabyglean- 
nsieful  matter  is  collected : — "  An.  idea  very  universally  prevails  "^' 

among*  the  lower  classes  of  th^  community,  th^t  they  have  a 

right  to  glean,  thaft  is,  t6  take'  from  off  the  land  the  corn  that  , 
^remains  thereon  after  the  hatvest  has  been' gotten  in;  than 
^  which  notibn  nothing  can  be  more  erroneous.  E|y  custom,  in- 
^  deed,  such  a  ri^t  may  possibljr  in  some  particular  places  exist; 
^^  and  the  laudable  kindness  of  tenants  generally  induces  them  to' 
**  pdrmit  the  poot  to  coMect  the  corn  they  have  left  upon  the 
**  land,  and  to  appropriate  it  to^  their  own  use.  As  a  rights  how- 
^  ever,  it  has  no  more  existence  th^'  a  right, td  take  the  tenant's 
"  fiimitare  frond  out  of  his  messuage,  and  the  pfllas^  in  the  one 
**  case  is' as' much  felony  as  the  plunder  would  be  m  the  other  : 

lo^'theacJt  is'not'sitdfply  a  trespass,  biit  a  felony;  and  the 

coin^il^r'wdl/remembers  a  conviction  at  the  Old  Bailey,  on  an 
*'  indictOiA^'fouhd  for  the  iexercise  of  this  supposed  right:  The 
^  pAHled  weife  tried' before  Mf/JrfstiteRooke;  (if  he  mistake  not) 
«  aKotit'bii:  years*  agd.*  {s)     ... 

Bat  tipoh'ti&itis  sitMMM^  that  th6ugh  the  right  to  take 

(«)  1  Bale  i\%.'  8  isisxl  V.  C.  *•        {q)  «  Egst.  P.  C.  c:  16.  s;f5.,p.65&l  , 
16. 8. 95:  p.  650. '  .  (r/  VLeX  v.  KnighC  and  noWej^^H 

(«)  1  Hal«^6U.  EasU  P.  p.  c  \^.  a.  22.  p.  610.  and  c, 

W  rSSc  ifr  "2  EaA.'f;C.c.    le-.s-^s.?.  659.   .  ■      ..  ..      ,. 

^.  9. 65.  p.  659.  (0  Woodf.  Landlora  aAA  Teoant» 

Ip)  1  Hale  506,  509.  *  '  Chap.  IX.  p.  242.  (ed.  1814). 
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corn  by  gleaning  has  no  enatence^  except  possibly  by  custom  in 
some  particular  places,  (/)  such  a  takmg  will  not  necessarily 
amount  to  a  felony.  Undoubtedly  it  wiu  be  an  act  open,  like 
other  acts  of  trespass  which  have  been  mentioned,  to  proof  of  a 
felonious  intention,  upon  which  it  is  peculiarly  the  province  of 
the  jury  to  determine ;  but  it  can  hardly  be  contended,  that  such 
taking  will  amount  to  larceny,  if  it  should  appear  to  have  been 
merely  a  taking  of  the  com  left  on  the  ground  after  the  crop  had 
been  carried,  and  to  have  been  done  openly,  under  a  claim  of 
right  not  altogether  without  colour,  though  not  capable  of  being 
established  by  proof,  or  to  have  been  done  under  an  apparent 
sanction,  arismg  from  former  similar  acts  of  the  same  individual, 
or  of  others  in  die  ndghbourhood,  having  been  allowed  by  the  oc- 
cunier  of  the  land. 
ta^i^doiAt  "has  been  observed,  with  respect  to  cases  where  goods  have 
astotherighty  ^^^^  taken  on  a  claim  of  right,  that  if  there  be  any  fair  pretence 
the  court  wUl  of  property  or  right  in  the  prisoner,  or  if  it  be  Jbrought  into  doubt 
quSttliL^  *^  at  all,  the  court  will  direct  an  acquittal ;  as  it  is  not  fit  that  such 
disputes  should  be  settled  in  a  manner  to  bring  men's  lives  into 
jeopardy,  (ti)  The  master  of  a  Prussian  vessel  captured  by  a 
British  ship,  and  carried  into  the  port  of  Weymonthj  \i^s 
held  not  to  be  guilty  of  larceny  in  taking  goods  from  the  vessel 
under  the  particular  circumstances ;  there  being  no  evidence  that 
he  took  them  for  the  purpose  of  converting  them  to  his  own  pri- 
vate use.  {x) 
Where  the  There  is  one  case  in  ivhich  it  has  been  holden,  that  the  taking 

fiDdU»  u  wiU  ^^  ^^^  amount  to  a  larceny,  though  it  be  accompanied  with  the 
not  amonnt  to  onimus  furondi ;  namely,  where  the  taking  is  hy  2i,Jinding  oi  iYha 
J««*»7»«^«tt    property.    Thus,  it  is  laid  down  in  the  books,  that  u  one  lose  his 
be^^e  Lr*    g<>ods,  and  another  find  them,  though  he  convert  them,  animo 
mmt/krandL     fwondx^  to  his  own  usc,  yet  it  is  no  larceny,  for  the  first  taking 
teiM  m^  ^^    ^^  lawful,  (y)     And  again ;  if  A.  find  the  purse  of  B.  in  the 
nndentood       highway,  and  take  it  and  carry  it  away,  with  all  the  circumstances 
with  great        that  usually  prove  the  animus  fiirandiy  as  denying  it,  or  secreting 
**»**•*«>»•       it,  yet  it  is  not  felony,  (z)    But  though,  where  the  particular  cir- 
cumstances of  any  case  furnish  a  presumption  of  an  intended  de- 
reliction of  treasure  trove,  or  waif,  or  stray,  on  the  part  of  the 
owner,  no  larceny  can  be  committed  by  taking  them  before  seizure 
by  the  lord;  yet  m  other  cases  the  doctrine  of  a  taking  by  finding 
must  be  admitted  with  great  limitation,  and  must  be  understood 
to  apply  only  where  the  finder  really  believes  the  goods  to  have 
been  lost  by  the  owner,  and  does  not  colour  a  felonious  taking 
under  such  a  pretence,  (a)    It  will  not  avail,  therefore,  where  a  . 
man's  goods  being  in  a  place  in  which  ordinarily  and  lawfully  they 
are  or  may  be  placed,  a  person  takes  them  amnu}Jurandu{b)^  Ana,  ' 
even  if  the  place  where  the  goods  are  found  is  not  one  in  which  or- 
dinarily they  would  be  deposited,  circumstances  may  shew  the 

g)  Steele  «.  Houjrbton  and  Wife,  (^)  3  Inst.  108.    1  Hawk.  P.  C  c. 

en.  Black.  5S.  Ilex  •.  Price,  4  S3.  8.  S.    SBac.  Ab.  FOt^g  (C). 

Borr.  1926.  (,)  i  Hale  606. 

(ii)  tEaoL  P.  C.  c.  16. J.  95.  p.  659.  («)  1  Hale  506.    8  East  P.C.  c.  16. 

(r)  Rex  if.  Van-Muyen,  Rask  &  s.  99.  p.  664^ 

Bj.  118.  (ft)  1  Hale  506. 
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taking  to  liave  been  felonious.  Thus,  if  a  man  should  hide  a  purse 
of  money  in  a  corn- mo w^  and  his  servant  finding  it  should  take 
part  of  it,  the  taking  will  be  felony^  if  it  appear  by  circumstances 
that  the  servant  knew  that  his  master  laid  it  there  ;  but  in  such  a 
case  it  would  be  required  that  the  circumstances  should  be  preg- 
nant, otherwise  it  might  reasonably  be  interpreted  to  be  a  bare 
finding,  on  account  of  the  place  bemg  so  unusual  for  such  a  de- 
posit, (c)  And  the  taking  of  another  man's  horse  from  his  own 
or  his  neighbour's  ground  or  common,  with  intent  to  steal  it,  is 
felony,  (d) 

The  following  cases  also  further  shew  that  the  taking  animo  Catcsofhack- 
furandi  of  goods  which  have  been  found  by  the  party  may  amount  J2inffMticS 
to  larceny.     A  gentleman  left  a  trunk  in  a  hackney  coacji,  and  the  left  in  their 
coachman  took  and  converted  it  to  his  own  use.    This  was  holden  coaches, 
to  be  felony,  on  the  ground  that  the  coachman  must  have  known  ^""^^  '  ^*^ 
where  he  took  up  the  gentleman  and  his  trunk,  and  where  he  set 
him  down ;  and  that  he  ought  therefore  to  have  restored  it  to 
him.  {e)    In  a  late  case,  where  the  prisoner  was  indicted  for  steal-  Wyane'a  cafe. 
ing  a  box,  containing  a  quantity  of  wearing  apparel  and  two 
bonds,  it  appeared  that  he  was  a  hackney  coachman,  and  that  he 
took  up  the  prosecutor  with  several  trunks  and  packages,  amongst 
which  was  the  box  in  question,  at  an  hotel  in  the  Adelphi,  and 
set  him  down  in  Orchard-street,  Portman-square,  where  all  the  ar- 
ticles were  taken  out  of  the  coach  by  the  prisoner  and  the  pro- 
secutor's servant,  except  this  box,  which  was  corded,  and  had  oeen 
deposited  under  the  seat  of  the  coach.    The  prisoner  received  his 
fare  and  drove  away,  after  which  in  a  few  minutes  the  box  was 
missed  :  but  the  prisoner  and  the  coach  were  quite  gone ;  and  it 
was  not  till  several  days  had  elapsed,  and  after  hand-bills  had  been 
dispersed  and  advertisements  inserted  in  the  public-prints,  offering 
a  reward  to  any  person  who  should  bring  home  the  box,  that  the 
prisoner  was  apprehended.    Thb  box  was  then  found  at  the  house 
of  a  Jew,  to  which  the  prisoner  said  he  had  taken  it:  but  it  was 
uncorded,  the  hasps  of  it  were  forced  off,  and  it  contained  only 
a  part  of  the  property  which  was  in  it  when  it  was  lost,  the  two 
bonds  and  sevei^  of  the  articles  mentioned  in  the  indictment 
having  been  taken  away*    The  case  was  left  to  the  jury,  to  con- 
sider whether  they  were  satisfied  that  the  prisoner  had  uncorded 
the  box,  not  merely  from  a  natural,  though  idle  curiosity,  but  with 
an  intention  to  embezzle  some  part  of  its  contents;  and  they  were 
of  opinion  that  he  uhcorded  the  box  and  destroyed  the  papers 
with  an  intent  to  embezzle  the  goods  found  in  the  box.    They  ac- 
cordingly found  him  guilty ;  and  the  case  being  reserved  for  the 
consideration  of  the  twelve  Judges,  a  majority  of  them  were  ot 
opinion  that  the  conviction  was  proper.  (/) 

Another  case  of  a  larceny  by  a  hackney  coachman  of  a  pai:cel  Seaxy't  case.. 
left  in  his  coach  may  be  here  mentioned^  though  the  circumstance^ 
of  it  appear  to  have  left  but  little  room  for  the  defence  that  the 

(e)  1  Bale  507.  P.  G.  c.  16.  8.  99.  p.  6&l^ 
(d)  1  Hale  506.    2  But  P.  C.  c.  16.        (/)  Wynne's  case^  O.  B.  1786,  eon. 

s.  99.  p.  664.  Rjre,  B.,  and  East.  T.  17^6.    I'Lea^h 

{€)  Lamb's  case,  O.  B.  1694.  8  East  413.    k  East  P.  C.  c.  16.  i.  99.  p.  664.. 
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prisoner  obtained  the  goods  by  finding.  The  prisonejr  was  indicted 
for  stealing  a  psurcel  of  calico^  and  other  articles  the  property  of 
Sarah  Dixon.    The  prosecutrix  hired  him  to  drive  her  from  her 
house  to  a  linendraper's  shop,  where  she  purchased  the  articles 
iiamed  in  the  indictment ;  which  ^ere  tied  up  in  a  parcel,  and  put 
into  the  coach.    The  prisoner  then  drove  the  prosecutrix  back  to 
her  house ;  and,  on  getting  out  of  the  coach,  she  ordered  him  to 
spive  the  parcel  to  her  servant ;  but  this  he  neglected  to  do.    The 
prosecutrix  went  into  the  parlour  of  her  house;  but  returned  very 
shortly  to  the  street-door  and  paid  the  coachman  his  fare ;  upon 
which  he  drove  away.    Upon  the  loss  of  the  things  being  dis- 
covered, they  were  advertised,  and  a  reward  offered  to  any  persoH 
who  should  restore  them  5  but  without  effect.    A  few  days  after- 
wards the*prosecutrix  met  the  prisoner ;  but  he  denied  ail  know- 
ledge of  her  person,  or  of  the  tnings,  or  of  his  ever  havijoig  had 
such  a  fare,  and  said  thsit  he  had  only  driven  the  coach  two  days. 
The  parcel,  however,  was  traced  to  the  prisoner's  possession,  and 
it  appeared  that  it  had  been  opened,  and  three  yards  taken  off  from 
the  piece  of  calico.    The  prisoner  in  his  defence  acknowledged 
that  he  had  driven  the  prosecutrix  from  her  house  to  the  linen- 
draper's  and  back  again ;  but  he  denied  that  she  ever  desired  him 
to  deliver  the  parcel  to  her  servant.     Upon  this  evidence  the  pri- 
soner Was  convicted,  (g) 
Catetof  bank-    '  The  doctrine  as  to  a  felonious  taking  of  goods,  which  have  heeo 
"<>*«•>*«•        found  by  the  party,  was  further  confirmed  in  two  nxore  i.eqent 
prt»iiS*Md  c^ses.    in  the  first  of  these  cases  it  appeared  that  a  ppcket-book 
converted  to     Containing  bank-notes  had  been  found  by  the  prisoner  m  the  high- 
their  own  use.  way,  and  afterwards  converted  by  him  to  nis  own  use.     Upon 
which  Lawrence,  J.,  observed,  that  if  the  party  finding  property  in 
such  manner  knows  the  owner  of  it,  or  if  there  be  any  mark  upon 
it  by  which  the  owner  can  be  ascertained,  and  the  party,  instead 
of  restoring  the  property,  converts  it  to  his  own  use,  such  con- 
version will  constitute  a  felonious  taking.  (A)     And  in  the  subse- 
quent case  the  two  prisoners  (father  and  son)  were  cpnvicted  of 
stealing  a  bill  of  exchange,  upon  evidence  of  their  having  found 
and  converted  it  to  their  own  use,  by  endeavouring  to  negociate 
it.  Gibbs,  J.,  stated  to  the  jury,  that  it  was  the  duty  of  every  maa 
who  found  the  property  of  another  to  use  all  diligence  to  find  the 
owner,  and  not  to  conceal  the  property  (which  was  actually  steal- 
ing it,)  and  appropriate  it  to  his  own  use.  (i). 
Conyer^n  of     .  A  singular  case  occurred  at  no  very  distant  period,  of  a  conver- 
a  large  anm  of  sion,  with  a  felonious  intent,  of  a  large  sum  of  money  found  in  ^ 
feioiSnTin^  *  bureau,  which  had  been  delivered  to  a  carpenter,  for  the  purpose 
tent,  which      of  being  repaired.  The  point  arose  in  the  Court  of  Chancery  upoo^ 
was  found  in     the  following  facts.  Ann  Cartwright  died  possessed  of  the  bureau, 
TweTto  a1^  in  a  secret  part  of  which  she  had  concealed  nine  hundred  guineas 
peiiter  to  be      <*>  specie.    After  her  death,  Richard  Cartwright,  her  personal  re-> 
repaired.         presentative,  lent  the  bureau  to  his  brother  Henry  j   who  took  it 

(g)  Sears's  case,  ear,  Ashborst,  J.,  ford  Sum.  Asa.  IS04,  MS. 

Old  Bailey,  1789.    1  leach  415,  apte  (1)  Rex    v.   James^  and  Barnabas 

(»)•  Walters,    cor.    GibH    J.,  WarwicK 

(*)  Anon.  cor.  Lawrence,  J.,  Slaf  Som.  Asa.  1818. 
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*%o  the  East  Indies  and  brought  it  back^  without  the  contents  of  it 
being  discovered*  It  was  then  sold  to  a  person  named  Pick  for 
three  guineas,  who  delivered  it  to  one  Green  a  carpenter^  for  the 
purpose  of  repairing  it.  Green  employed  a  person  named  Hilling- 
worth,  who  found  out  the  money.  Hillingworth  received  only  a 
guinea  for  his  trouble ;  but,  in  consequence  of  his  discovery,  the 
whole  sum  of  nine  hundred  guineas  was  secreted  by  Green,  by 
Green's  wife,  and  by  one  Elizabeth  Sharpe,  and  converted  to  their 
own  use.  On  these  suggestions,  Cartwright,  the  personal  repre- 
sentative of  the  original  owner  of  the  bureau,  filed  a  bill  of  dis- 
covery  against  Green  and  his  wife,  and  Mrs.  Sharpe ;  in  which 
"bUl  Dick  joined,  but  did  not  clum  any  of  the  money  on  his  own 
;account ;  and  the  defendants  demurred  to  the  bill  on  tte  ground  ' 
that  an  answer  to  the  discovery  sought  might  subject  them  to 
criminal  punishment.  After  the  argument  upon  this  demurrer^ 
the  Ijord  Chancellor  8<ud,  that  the  real  question  was,  whether  ihe 
bill  charged  a  felony,  aud  that  the  distinctions  upon  that  poUit 
were  so  extremely  nice,  that  he  should  not  trust  himself  to  pay 
toy  thibg  upon  them  until  he  had  seen  all  the  cases,  and  consulted 
some  of  the  Judges.  Some  time  afterwards  his  Lordship  delivered 
his  opinion,  and  said — "  I  have  looked  into  the  books,  and  have 
'^  talked  with  some  of  the  Judges  and  others ;  and  I  have  not 
'*  found  in  any  one  person  a  doubt  that  this  is  a  felony.  To  con- 
**  stitute  felony,  there  must,  of  necessitv  be  a  felonious  taking. 
"  Breach  of  trust  will  not  do.  But  from  all  the  cases  in  Hawkins, 
*^  there  is  no  doubt  that  this  bureau  being  delivered  to  Green,  for 
^*  no  other  purpose  than  to  repair,  if  he  broke  open  any  part 
'*  which  it  was  not  necessary  to  touch  for  the  purpose  of  repair, 
*'  with  an  intention  to  take  and  appropriate  to  his  own  use^  what 
he  should  find,  that  is  a  felonious  taking,  within  the  principle  of 
all  the  modern  cases ;  as  not  being  warranted  by  the  purpose  for 
which  it  was  delivered.  If  a  pocket-book  containing  bank^' 
^  notes  were  left  in  the  pocket  of  a  coat  sent  to  be  mended,  and 
the  tailor  took  the  pocket-book  out  of  the  pocket,  and  the  notes 
out  of  the  pocket-book,  there  is  not  the  least  doubt  that  it  is  a 
felony.  So,  if  the  pocket-book  was  left  in  a  Hackney-coach,  if 
ten  people  were  in  the  coach  in  the  course  of  the  day,  and  the 
^  coachman  did  not  know  to  which  of  them  it  belonged,  he  ac- 
'*  quires  it  by  finding  it  certainly ;  but  not  being  intrusted  with  it 
^'  for  the  purpose  of  opening  it,  that  is  felony,  according  to  the 
^'  modem  cases.  There  is  a  vast  number  of  other  cases.  Those 
with  whom  I  have  conversed  upon  this  point,  who  are  of  very 
high  authority,  have  no  doubt  upon  it."  {j) 
In  cases  of  this  nature,  where  the  taking  was  t>y  /biding^  some 
of  the  strongest  circumstances  to  rebut  the  implication  that  such 
taking  was  felonious,  will  be  those  which  shew  that  the  party 
made  it  known  that  he  had  found  the  property,  so  as  to  make  him- 
self responsible  for  the  value,  in  case  he  should  be  called  upon  by 
the  owner  ;  or  those  which  shew  that  he  endeavoured  to  discover 
the  trae  owner,  and  kept  the  goods  till  it  might  reasonably  be 
suppoite'd  that  the  true  owner  could  not  be  found.  (A) 

(i)  Cartwright  o.Greefi,  8  Vez.  405.        (k)  8  Easi.  P.  C.  c«  16.  s.  98.  p^ 
8  Icftch  958.  665. 
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The  feloniont     ^  Where  there  is  clearly  the  animus  furandi  in  some  of  the  par^ 
nfe^tir^M     ties  concerned  in  a  felonious  taking,  it  maybe  negatived  as  to 
to  one  of  the     another  party,  if  it  appear  that  such  other  party  had  a  different 
parties  where    object  in  view  from  that  of  obtaining  any  share  of  the  stolen  pro- 
hiB*oycct  was  P^^^y-    Jolin  Donally  was  indicted  for  a  burglary  in  the  house  of 
to  effect  the      a  Mr.  Poole,  and  George  Vaughan  as  accessory  before  and  after 
prehension    the  fact  to  the  ''  said  felony  and  burglary."    It  appeared  that 
Siough°heT»d  Donally,  at  the  instigation  of  Vaughan,  who  was  in  the  employment 
concerted  the    of  the  Folice  office  at  Bow- street,  had  concerted,  with  three  other 
SrS^J^**  °'  men,  to  rob  the  house  of  Mr.  Poole,  and  that  it  was  agreed  that 
with  V^ew  to  Vaughan  and  another  officer  should  lie  in  wait  to  apprehend  the 
a  reward.         three  other  men,  and  that  the  reward  for  their  conviction  should 
be  divided  amongst  them.     It  further  appeared,  that  Vaughan  had 
told  Mr.  Poole  that  his  house  would  be  robbed  that  night,  desiring 
him  to  mark  a  piece  of 'cloth,  and  leave  it  on  the  counter,  to  take 
care  to  fasten  the  latch  of  the  ddor,  and  to  make  no  resistance,  as 
he  should  not  lose  any  thing ;  to  which  Poole  consented,  and  left 
the  house  with  Vaughan  and  the  other  officer  to  watch ;  which  they 
did  in  a  passage  on    the  opposite  side  of  the    street.      Mr. 
Poole's  house  was  robbed  by  Donally  and  the  three  other  men ; 
and  the  three  men  who  accompanied  Donallywere  almost  imme- 
diately apprehended  by  Vaughan  and  Barrett,  and  had  been  tried 
at  a  former  sessions  at  the  Old  Bailey  for  burglary  ;  but  were  con- 
victed only  of  stealing  in  the  dwelling-house  to  the  amount  of  40*. 
in  consequence  of  Mr.  Poole's  evidence  as  to  its  being  possible, 
at  the  time  the  robbery  was  committed  to  see  a  person's  face  by 
the  light  of  the  day.  Upon  the  present  indictment  against  Donally 
and  Vaughan,  the  jury  acquitted  Donally  of  the  burglary,  but 
foxind  him  guilty  of  stealing  in  the  dwelling-house  to  the  value 
laid  in  the  indictment  of  5/.,  and  Vaughan  as  accessory  before  and 
after  the  commission  of  the  said  felony  and  stealing  in  the  dwell- 
ing-house.    Upon  this  finding  it  was  objected,  that  this  could  not 
be  larceny  in  Donally,  because  not  done  animo  furandi ;  and  fur- 
ther it  was  objected  on  behalf  of  Vaughan,  that  ay  the  indictment 
was  against  him  as  accessory  to  a  burglary  committed  by  Donally, 
and  as  the  jury  had  acquitted  the  principal  of  the  burglary,  the 
charge  against  the  accessory  must  necessarily  fail.    The  learned 
Judge  also  doubted,  with  respect  to  Vaughan,  whether  he  could  b^ 
said  to  incite  or  procure  Donally  to  commit  an  offence  where  he 
engaged  him  to  take  the  part  of  apparently  joining  in  it,  for  the 
purpose  of  apprehending  the  offenders.    The  case  was  reserved  for 
the  consideration  of  the  Judges,  and  argued  before  them  in  Michael- 
mas Term,  1816.   All  the  learned  Judges  were  present,  and  ten  of 
them,  namely,  Gibbs,    C.  J.,  Macdonald,  C.  B.,    Graham,  B., 
Wood,  B.,  Bayley,  J.,  Dallas,  J.,  Richards,  B.,  Park,  J.,  Ab- 
bott, J.,  and  Burrough,  J.,  held  the  conviction  wrong.  They  were 
of  opinion,  that  as  Donally  was  not  present  to  aid  or  assist, 
(though  the  other  offenders  thought  he  was)  but  to  detect,  and  as 
he  had  no  intent  that  the  felony  should  be  successful,  he  had  not 
the  felonious  intention  necessary  to  make  him  a  principal,  although 
he  acted  from  a  bad  motive,  viz.,  the  reward.    But  several  of  the 
Judges  seemed  to  think  that  he  was  liable  to  be  indicted  as  an  ac- 
cessory before  the  fact.    Lord  £llenborougfa>  and  Holroyd,  J., 
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^tboQght  the  convictjan  right ;  that  although  there  was  a  clear  in- 
tenticm  that  the  felony  should  be  discovered,  yet  there  was  another 
intention  not  inconsistent  with  the  former,  viz.,  that  the  felony 
should  at  all  events  be  committed  :  and  the  presence  of  Donally 
did  in  &ct  aid  and  assist  and  countenance  the  commission  of  the 
felony.  (/) 

Besides  the  animtis  furandiy  it  is  necessary  that  the  taldng  of  The  taking  of 
the  goods  should  also  be  without  the  consent  of  the  owner,  **  tn-  *^«  8*^J^ 
vito  domino."    This  is  of  the  very  essence  of  the  crime  of  lar-  ^^domimo:' 
ceny,  (m)  as  it  has  been  already  shewn  to  be  essential  in  one  of  a 
similar  nature,  namely,  in  robbery*  (n) 

This  material  ingredient  in  the  oflence  of  larceny  underwent  Eggington's 
great  consideration  in  a  modem  case,  where  the  following  circum-  «»«•   Some 
stances  were  given  in  evidence  against  the  prisoners,  upon  an  in-  p^JJ^^*",!^ 
dictment  for  a  burglary  and  larceny.    It  appeared  that  the  pri-  the  leirant  of 
soners,  intending  to  rob  a  manufactory  at  Soho,  near  Bim^ngbam,  ^^  owner  to 
of  which  Mr.  Boulton  was  the  principal  proprietor,  applied  to  a  !^/**|he 
mam  named  Phillips,  who  was  employed  as  servant  and  watchman  owner,  know- 
to  the  manufactory,  to  assist  them  in  the  robbery.     Phillips  as-  ^^fif  of  the 
sented  to  their  proposal ;    but  immediately  afterwards  gave  in-  hiswmuatto 
formation   to   Mr.  Boulton,  and  told  him  what   was  intended,  carry  on  the 
and  the  manner  and  time  the  prisoners  were   to   come : — ^that  business,  with 
they  were  to  go  into  the    counting-house,   and  that  he  was  to  Je^ction  o^ 
open  the  door  into  the  front  yard  for  them.    Mr.  Boulton  told  the  thieves/ 
him  to  carry  on  the  business,  and  that  he  would  bear  him  harm-  ^^^^h  ^^^^r- 
less ;   and  Mr.  Bonlton  also  consented  to  his  opening  the  door  ]^ngiy'^^  and 
leading  to  the  front  yard,  and  to  his  being  with  the  prisoners  the  it  was  hoiden 
whole  time.    In  consequence  of  this  information,  Mr.  Boulton  re-  ^  ^  larceny 
moved  from  the  counting-house'  every  thing  but  150  guineas,  and  jority%?tbe 
some  silver  ingots,  which  he  marked,  in  order  to  furnish  evidence  Judges :  but 
against  the  prisoners ;  and  laid  in  wait  to  take  them,  when  .they  2°*i^^*"* 
should  have  accomplished  their  purpose.  On  the  23d  of  December,  the  groun?of 
about  one  o'clock  in  the  morning,  the  prisoners  came,  and  Phillips  the  owner's 
opened  the  door  into  the  front  yard,  through  which  they  went  •went  and 
along  the  front  of  the  building,  and  round  into  another  yard  be-  ragement°to"* 
hind  it,  called  the  middle  yard ;  and  from  thence  they  and  Phillips  the  feionv  by 
went  through  a  door,  which  was  left  open,  up  a  staircase  in  the  means  of  bis 
centre  building,  leading  to  the  counting-house  and  rooms  where 
the  plated  business  was  carried  on  :  this  door  the  prisoners  bolted, 
and  then  broke  open  the  counting-house,  which  was  locked,  and 
the  desks,  which  were  also  locked ;    and  took  from  thence  the 
ingots   of    silver  and  guineas.      They  then  went  to  the  story 
above,  into  a  room  where  the  plated  business  was  carried  on,  and 
broke  the  door  openj  and  took  from  thence  a  quantity  of  silver,  and 
returned  down  stairs  ;  when  one  of  them  unbolted  the  door  at  the 
bottom  of  the  stairs  which  had  been  bolted  on  their  going  in,  and 
went  into  the  middle  yard,  where  all  (except  one  who  escaped), 
were  taken  by  the  persons  placed  to  watch  them.    On  this  case 

(2)  Rex  9.  Donally  and  yaogliao,  taken    on   behalf  of    the    prisoner  ; 

Mich.  T.    1816.     Russ.  &  Ry.  SIO.  Vaughan. 
S.  C.    %  Marsh.  Rep.  571.    From  this        (m)  Post  1S3. 
decision    it  became   unneccisary  to         (ii)  Antet  66. 
gi?e  any  opinion  upon  the  objection 
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Csdes  where 
the  taking  is 
by  the  dell- 
very,  or  con- 
sent of  the 
owner,  or  of 
lome  person 
having  an- 
thority  to  de- 
liver the 
goods. 


Delivery, 
where  there 
b  no  change 
of  property, 
or  of  l^al 
possession. 


Cases  where 
there  is  a  bare 
charge,  or 


two  points  were  made  for  the  prisoileifs ;  due,  which  lite  'been 
noticed  in  a  former  x^hapter,  that  the  ofibnce  did  not  aiboant  ti> 
burglary,  and  which  was  decided  in  fanrour  of  the  prisoners ;  (o) 
the  other  that  no  felony  was:  proved,  as  the  whole  was  doiie  with 
the  knowledge  and  assent  of  Mr.  fioulton,  and  that  the  acts  off 
Phillips  were  his  acts.    The  prisoners  having  been  convicted,  ths 
case  was  argued  before  the  twelve  Judges,  a  majority  of  whom 
held  that  the  prisoners  were  guilty  of  the  larceny;   for  that, 
although  Mr.  Boulton  had  permitted,  or  sufiSsred,  the  meditated 
offence  to  be  committed,  he  bad  liot  done  any  thitig  originally  to 
induce  it ;   that,  his  object  being  to  detect  the  fnrison^,  he  oiAf 
gave  them  a  greater  facility  to  comiD&t  ^e  larceny  than  ttKy  other- 
wise might  have  had  :   and  that  this  could  no  more  be  cOflBiScMSd 
as  an  assent  than  if  a^&an,  knowing  of  the  intent  of  IliieviM'to 
break  into  his  house,  were  npt  to  •seeuk'e  it  with  the  mMsl  ifumber 
of  bolts.    They  thought  ^so  {bat  there  was  no  disiinguisfaing  be- 
tween the  degrees  of  facility  a  thidf  might  have  g^ven  to  him ; 
that  Mr.  Boulton  never  meant  that  the  prisoners  should  take  aWay 
his  property,  and  the  circumstance  of  the  design  originating  witt 
the  prisoners,  and  Mr.  Boulton's  taking  no  step  to  feeilitate  or 
induce  the  offence,  until  after  it  had  been  thdnght  of,  and  resolved 
on  bv  them,  formed,  in  the  opiiiion  of  some  of  the  Judges,  a  very 
considerable  ingredient  in  the  case,  and  difltered  it  l^reatly  ftiom 
what  it  might  luive  been,  if  he  had  employed  his  servant  to  suggest 
the  perpetration  of  the  offence  originally  to  the  prisoners.    But 
Lawrence,  J.,   before  whom  the   prisoners  were  tried,  doubted 
whether  it  could  be  said  to  be  done  ^^  invito  domino"  when  the 
owner  had  directed  his  servant  to  carry  on  the  business,  and 
meant  that  the  prisonejrs  should  be  encouraged  by  th^  presence  of 
that  servant;    and  that  by  his  assistance  they  should  take  the 
goods,  so  as  to  make  a  complete  felony ;  though  he  did  not  mean 
tnat  they  should  carry  them  away.  ( p) 

Upon  some  of  the  doctrines  relating  to  the  felonious  taking 
&c.  which  have  been  already  mentioned,  points  of  considerable 
dif&culty  will  sometimes  occur :  but  by  far  the  mdst  nice  and  in- 
tricate questions  arise  upon  the  class  of  cases  which  are  now  to  be 
considered,  namely,  those  in  which  it  appears  that  the  goods 
were  taken  by  the  delivery  or  consent  of  the  oumer^  or  of  some  one 
having  authority  to  deliver  them.  The  material  ingredients  in 
the  definition  of  larceny,  already  spoken  of,  must  still  be  kept  in 
mind ;  particularly  that  of  the  animus  furandif  and  the  doctriue 
that  the  goods  must  be  taken  '*  mt;t7o  domitio" 

It  may,  in  the  first  place,  be  observed,  with  respect  to  these 
cases  where  the  goods  are  obtained  by  delivery,  that  if  it  appear 
that,  although  there  is  a  delivery  by  the  owner  in  fact,  yet  there 
is  clearly  no  change  of  property  nor  of  legal  possession,  but  the 
legal  possession  still  remains  exclusively  in  the  owner,  larceny 
may  be  committed  exactiy  as  if  no  such  delivery  had  been  made. 

Thus,  if  a  person,  to  whom  goods  are  delivered,  has  jonly  the 
bare  charge,  or  custody,  of  them,  a&d  the  kgal  possession  re- 


Co)  Ante^  Chap,  on  Btedkmg,  ife. 
wiiMn  the  CurUUge,  p.  57.  58. 
(p)  Rex  V.  EggiDgton  .aad  otiiers, 
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mains  in  the  pvner^  -such  person  Jtiay  commit  lazceny,  by  a  fcao-  custody,  or  m 
dulent  conyersion  of  the  wods  to  his  own  use.  (r)     A  doctrine  S5?^f 'Si 
which  directly ^pi^es  to  the  case  of  servants  entrusted  with  the  goods, 
cace  of  goods  in  the  posaessiop  of  their  masters,  as  will  be  shewn 
more.fully,  when  larcenies  by  servants  are  treated  of  in  a  subse- 
quent chapter.    And  larceny  xnay  .be  committed  also  in  a  like 
manner  by  a  person  who  has  a  bare  special  use  of  goods.    Thus^ 
a  man  may  be  guilty  of  larceny  in  taking  a  Mcce  of  plate,  set 
before  him  to  drmk  in  a  tavern ;  for  he  has  onty  a  liberty  to  use^ 
not  a  possession  by  delivery,  {s)    So  if  a  weaver,  or  silk^throw- 
ster,  deliver  yarn,  or  silk^  to  be  wrought  by  journeymen,  in  his 
house,  and  they  carry  it  away  with  intent  to  st^  it,  this  as  fe^ 
looy  •  the  entire  property  remaining  there  in  the  owner,  and  the 

Sisseasion  of  the  workmen  being  the  possession  of  the  owner,  (t) 
ttt  it  would  not  be  felony  if  the  yam  bad  been  delivened  to  a 
weaver  out  of  the  house,  who,  having  thus  the  lawfol  fi#Bae8sicm 
of  it,  had  afterwards  embezzled  it ;  because  by  thf^  ^eliveiy  h» 
had  a  special  property,  and  not  a  bare  charge ;  in  the  saaoie  manner 
as  one  who  is  entrusted  with  the  care  of  a  thing  for  another  to 
keep  (or  his  use.  (u) 

It  is  stated  that,  in  general,  where  the  delivery  of  goods  is 
made  for  a  certain  special  and  particular  purpose,  the  possessian 
is  still  supposed  to  reside,  unparted  with,  in  the  first  proprie^ 
tor.(j?)  And  that  if  a  watchmaker  steal  a  watch,  delivered  to  him 
to  clean ;  or  if  a  person  steal  clothes,  delivered  for  the  purpose  of 
being  washed ;  or  goods  in  a  chest,  delivered,  with  the  key,  for 
safe  custody;  or  guineas,  delivered  fox  the  purpose  of  being 
chaneed  into  half-guineas ;  or  a  watch,  deliveied  for  the  purpose 
of  bemg  pawned;  in  all  these  instances  the  goods  taken  have 
been  thought  to  remain  in  the  possession  of  the  proprietor,  and 
the  taking  of  them  away  held  to  be  felony,  (y)  But,  unless  in 
these  cases  the  privity  of  contract,  uqder  which  the  goods  were 
delivered,  appeared,  by  some  means,  to  have  been  determined  (of 
which  more  will  be  siud  hereafter),  it  seems  difficult  to  see  bow 
they  are  distinguishable,  some  of  them  at  least,  from  the  cases  of 
a  goldsmith,  to  whom  plate  is  delivered  to  wock  or  to  weigh ;  a 
tailor,  to  whom  cloth  is  delivered  that  he  may  make  clothes  with 
it ;  and  a  friend,  who  is  entrusted  with  property  to  keep  for  the 
owner's  use ;  in  which  cases  an  embezzlement,  or  conversion  of 
the  goods,  by  the  party  to  whom  they  are  delivered,  has  been  said 
not  to  amount  to  felony,  (s)  In  these  latter  cases,  as  well  as  in 
the  former,  the  delivery  of  the  goods  is  made  only  for  a  special 
purpose ;  yet  it  seems  that  the  possession  of  them  has  not  been 
considered  as  remaining  with  the  owner,  but  as  having  passed  to 
the  party  by  a  lawful  delivery  without  fraud,  and,  therefore,  not 
the  subject  of  a  subsequent  felonious  conversion,    The  distinc-> 

(r)  1  Hale  505,  506.    1  Hawk.  P.  G^  {u)  2  East  P.  CL  c.  16,  s.  109.  |k 

c^3.8.6.    S^tP.C.  c.  16.S.  109.  682,  6S3.     1  Hawk,  P.  C  c.  SS.  a  8; 

p.  682.  {x)  1  Hawk.  P.C.  c.  3S.  s.  9. 

(t)  1  Hale  506.  (^>  1  Hawk.  P.  C  c  S3,  s,  Idu  and. 

(I)  AaoD.    Old  Bailey,  1664.    KeL,  the  various  caseather^  cited. 

35.    2  B^  P.  C.  c.   16.  s.   I09w  p.  (s)  I  Hawk.  P.  €.  c.  33.  9.  8.    S 

682.  fisst.  P.  C.  c  lA  9.  U3.  p.  69a. 
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tion,  indeed,  between  a  bare  cbarge,  or  special  use  of  goods,  and 
a  general  bailment  of  them,  seems  toT^e  sufficiently  intelligible  ^ 
and  it  seems  consistent  with  principle  that,  in  the  former  case, 
the  legal  possession  should  be  considered  as  remaining  in  the 
owner ;  and,  in  the  latter,  as  having  passed  to  the  bailee ;  and 
that,  therefore,  in  the  former  case  larceny  may  be  committed  of 
them  by  the  person  to  whom  they  have  been  delivered,  and  that 
in  the  latter  it  iqay  not,  unless  there  be  a  determination  of  the 
privity  of  contract :  but  it  is  in  the  application  of  this  doctrine  to 
particular  cases,  that  the  distinctions  seem  to  become  obscure,  (a)' 
CunpbeU's  In  a  case  where  the  prisoner  was  a  lodger,  and  his  landlady, 

case.   A  land-  wanting  change  for  a  bank-note,  sent  it,  by  her  servant,  to  the 
■emmTto  a*'  prisoner  up  stairs,  begging  that  he  would  give  her  change  for  it ; 
lodrer  with  a    when  the  prisoner,  after  examining  his  purse,  said  that  he  had 
bank-note,       jjot  gold  enough  about  him  for  the  purpose,  but  that  he  would  go 
WnTto^change  i^miediately  to  his  bankers,  and  get  the   note  changed;   upon 
it,  and  be  goes  which  he  left  the  house,  with  the  bank-note  in  his  hand,  and 
H^M  ^  hi  i'*    never  returned ;  the  prisoner  appears  to  have  been  convicted  with- 
c^y.*^      ""  ^nt  any  question  having  been  made  as  to  the  offence  amounting  to 
larceny,  {b)     But,  in  this  case  it  probably  might  have  been  con- 
sidered that  the  landlady  did  not  intend  to  part  with  the  note 
without  first  receiving  the  change ;  and  if  so,  that  the  servant  de- 
livered the  note  to  the  prisoner  without  the  authority  of  her  mis- 
tress, and,  therefore,  that  no  legal  possession  of  it  ever  passed  to 
the  prisoner ;  and  that  in  taking  it  he  was  guilty  of  a  trespass,  (c) 
It  has  been  suggested  as  worthy  of  consideration  whether  the 
distinction  concerning  the  legal  possession  remaining  in  the  owner, 
after  a  deliverv  in  fact  to  another,  do  not  extend  to  all  cases  where 
the  thing,  so  delivered  for  a  special  purpose,  is  intended  to  remain 
in  the  presence  of  the  owner.    And  it  is  well  advanced,  in  sup- 
port of  the  observation,  .that  in  cases  of  this  kind  the  owner  can- 
not be  said  to  give  any  credit  to,  or  repose  confidence  in,  the 
party  in  whose  hands  it  is  so,  in  fact,  placed  ;  and  that,  the  thing 
being  intended  to  be  returned  to  the  owner  again,  and  resumable 
by  him  every  moment,  his  dominion  over  it  is  as  perfect  as  be- 
fore ;  and  the  person,  to  whom  it  is  so  delivered,  has,  at  most,  no 
more  than  a  bare  limited  use,  or  charge,  and  not  the  legal  posses- 
sion of  it.  {d)     And  though  the  case  of  a  person  going  into  a 
shop,  under  pretence  of  buying  goods,  and,  upon  their  being  de- 
livered to  him  to  look  at,  running  away  with  them ;  and  also  that 
of  a  person  going  into  a  market,  and  obtaining  a  horse  for  the 
purpose  of  trying  its  paces,  and  then  riding  avray  with  it,  have 


Delirenr, 
where  tlie 
owner  remains 
present. 


{a)  See  more  upon  the  cases  which 
relate  to  a  delivery  and  privity  of  con- 
tract determinea  in  a  subsequent 
part  of  this  chapter.  And  upon 
those  which  relate  to  a  bare  charge 
of  the  ^oods  or  a.  pottesiUm  of 
them  dehvered  over,  po$if  sect.  S. 
in  which  the  special  property  suffi- 
cient to  constitute  an  ownenkip  of 
fte  goods  taken  is  considered ;  and 
also  pcfit  Chap.  Oft  Larcenjf  By  Ser^ 


9ani$, 

(b)  Campbeirs  case.  8  Leach  564. 
There  was  a  question  raised  in  the 
case  as  to  the  offence  amounting  to  a 
stealing  in  the  dwelling-house  (within 
the  statute  18  Ann.  c.  7.),  which  was 
noticed  auto,  p.  68,  63. 

(c)  By  5!rarfel/,  arguendo,  in  Walshes 
case.    8  Leach  1079. 

(d)  8  East.  P.  C.  c.  16.  8.  no.  p. 
689. 
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been  considered  as  felonies,  on  the  ground  of  a  pieconcerted  de- 
sign to  steal  tlie  diattels ;  (e)  yet  they  appear  also  to  be  sustain- 
able on  the  ground  that  the  legal  possession  of  such  chattels  still 
remained  in  the  owner  of  the  gooas,  notwithstanding  the  delivery, 
he  ccntinmng  present.  (/) 

Upon  the  same  principle  also,  of  there  being  but  a  bare  charge 
or  special  use,  it  has  been  holden  that  if  the  clerk  to  a  banker  or 
merchant  have  the  care  of  money,  or  if  he  have  access  to  it  for  ^ 

special  and  particular  purposes,  and  be  sent  to  thfe  bag  or  drawer 
for  money,  for  the  purpose  of  paying  a  bill,  or  if  he  be  sent  for 
the  purpose  of  bringing  money  genendly  out  of  the  bag  or  drawer, 
and,  at  the  time  he  brings  such  money,  h&  clandestinely  and  se- 
cretly takes  out  other  money  for  his  own  use,  he  is  as  much 
guilty  of  a  felony,  as  if  he  had  no  care  of  the  money,  or  access 
whatsoever  to  the  bag  or  drawer,  {g) 

It  may  further  be  observed,  as  clearing  the  ground  of  enquiry  DelireiT, 
concerning  these  cases  of  a  delivery  of  the  goods  by  the  owner,  "^^^^  *"« 
that  it  is  a  settled  and  well  established  principle,  that  if  the  owner  ^tfa^the^- 
part  with  ^'^  property  in  the  goods  taken,  there  can  be  no  felony  pertyin  the 
in  the  taking,  however  fraudulent  the  means  by  which  such  deli-  **^'  token. 
very  was  procured,  (A) 

T&e  fouowiug  are  some  of  the  cases  in  which  it  has  been  holden 
that  the  owner  had  parted  with  the  property  in  the  goods,  by  his 
delivery  of  them  to  the  prisoner. 

Upon  an  indictment  for  horse-stealing  ittippeared  that  the  pro-  Harrey't  case. 
secutor  was  at  a  fair,  having  a  horse  there,  m  the  care  of  a  ser-  The  prisoner 
vant,  which  he  iutenddd  to  sell,  when  he  was  met  by  the  prisoner,  J^^^  J^onc 
to  whom  he  was  personally  known,  and  who  said  to  him,  ^^  I  hear  from  a  fair, 
^*  you  have  a  hoisse  to  sell^  I  think  he  will  suit  my  purpose;  and  qf^erUwtutoid 
« if  you  will  let  me  have  him  a  bargain  I  will  buy  him."    The  pri-  o„f^^eg  the 
soner  and.  the  prosecutor  then  walked  together  into  the  fair,  to-  purchaae-mo- 
wards  the  horse,  and,,  upon  a  view  of  him,  the  prosecutor  said  to  ^^7* 
the  prisoner,  ^'  You'  shall  have  the  horse  for  eight  pounds  */'  and 
calling  to  his  servant,  he  ordered  him  to  deliver  the  horse  to  the 
prisoi^er^    The  prisoner  immediately  mounted  the  horse,  saying  to 
the  prosecutor,  that  he  would  return  immediately  and  pay  him. 
The  prosecutor  replied,  "  Very  well."    The  prisoner  rode  away 
ivith  the  horse,  and  never  returned.  Upon  these  facts,  the  learned 
Judge,  by  whom  the  prisoner  was  tried,  directed  an  acquittal ;  on 
the  ground  that  there  was  a  complete  contract  of  sale  and  delivery, 
and  that  the  property^  as  well  as  the  possession,  was  entirely 
parted  with,  (t) 

fo)  1  Hawk.  P.  €.  c  33.  s.  14,  15.  Hawk.  ?.  C.  c.  33.  s.  7.    8  East  P.  C. 

Kd.  82.    8  East  P.  C.  c.  Id.  s.  106.  p.  c.  16.  s.  109.  p.  683.     1  Leach  344. 

677.  (h)  8  East.  P.  C.  c.  16.  s.   108.  p. 

(/)  Cbiaser's  case,  T.  Bajm.  875,  668.  s.  163.  p.  669.  s.  113.  p.  693. 

876.    8  East  P.  C.  c  16.  s.  110.  ^.  (0  Harvej's  case,  Ckelmrford  Sam. 

683,  684:  in  which  last-cited  autho-  Ass.  1787,  e^r.  Gonld,  J.     1  Leach 

rily  see  also  the  argnment  in  support  467.    8  East.  P.  C.  c.  16.  s,  183.  p. 

of  this  doctrine.  669. 

(r)  Morrafs  case,  O.  B.  1784.    1 
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The  prisoner^ 
with  a  frandn- 
lent  intent  to 
obtain  goods, 
ordered  a 
tradesman  to 
■end  him 
some,  to  be 

Said  fo^on  de- 
very ;  mnd, 
upon  the 
goods  being 
•ent  accord- 

ingly»  gave 
the  servant^ 
who  brought 
them,  biUs, 
which  were 
mere  fabrica- 
tions, sad  of 
noyaluo:  and 
it  was-holden 
not-to-be-lav^ 
ceny^  on  the* 
ground  thafe 
the  servant 
parted  with  th€ 
property  hj 
accepting  such 
payment  as 
was  offered, 
though  his 
master  did 
not  intend  to  • 
give  the  pii- 
•oner  credit;' 


III  another  cMe^  tbe"  indietmtot  agafesi  &e  jirisotief  waif  for 
stealittg  a  pkee  of  silk  of  the  yaltte  often  poands,-  the  goodfa  of 
Tliomas  Wilson.    Mr.  Wilson  waer  a  silk  mahnfac^ui^er^  in  the 
neighbourhood  of  CAeOfi^efe;  and  it  ^s^  proved' iiiat' the*  priisoner 
had  called  at  his  warehouse,  and,  after  looking  at  sdrendpieces' 
of  sUk,  had  selected  the  one  in  question,  agreed  for  the  pnce  of 
it;  aiad  said  that  his  name  was*  John  Williams,  -  that  he- lived  at 
No.  6,  Arabella*row,  in  Pimlico,  and  that  if  Mr.  Wilsbn  would - 
send  it  there  at  six  o'^clock  in  the  afternoon,  with  a  bill  and  re- 
cdpt/  he  would  pByhim  for  it.    Mr.  Wilson^  accordingly,  entered 
the  piece  of  silk  in  his  dky-book,  tp  the  debit  of-  the^  prisoner, 
madex>ttt  a  bill  of  pareelsforit  in  his^name,  and  seiit  his  shopman- 
with  it  to  the  place,  and  at  the  hour  appointed;.    Hie  shopman 
met  the  prisoner  near  Arabdla-roW,  and  accompanied  him  to  No. 
6,  where  he  went  with  him  into  a  room,  and  delivered  to  him  the 
bill  of  parcels,  which  he  examined';  and  after  saying  it  was  right, 
gave  the  shopman  two  bills  of  10/.  each,  drawn  by  Frith  and  Co. 
at  Bradford,  on  Tavlor  and  Co.  in  London.    The  amount  of  the 
siik'W&s  only^  12/.  lOs, ;  and  the  shopman  stated  that  he  hadnot 
sufieient  cash  about  him  to  pay  the  difference  between  that  sum- 
and  the  amount  of  the  two  bUls  ;  upon  which  the  prison^  ^d 
thtit  ifwas'imniaterial,  that  he  shdula  want  more  goods,  and  that 
h^  Would  call  on  the  ensuing  datjr  at 'his 'master*^,  to  look  out  other 
goods,  and  take  the  change.     Upon  this  the  shopman  left  the 
goods,   and  returned  hdme  with  the  bills.    The  prisoner  never 
came'  again  to  Mr.  Wilson's  warehouse,  the  bills,  upon'  being 
presented  at  Taylorand  Co/s,  turned  out  to  be  merfe  fabricataons ; 
and,  on  enquiry  at  No.  6^  Arabella-row,  it  appeared  thatthe  pri- 
soner had^Onlyb^idned'for  the'lodgingft  the  same'  ndomihg,  aqd 
that- he  absconded*  Widi  the  goodffin  a  few  minutes  after  Mr.  Wil* 
son's  shopman 'had  left  the  house.  Il^  was  also  proved  that^  within 
a  month  aftdr  the  goods  had  been  soobtldnM  by  the  prisoner,  the 
enftty  thtit  h^'beett*made'in*th^  day-book  wtm  copied  intothe 
journal,  and  from  thence  posted  regularly  into  the  ledger,  in  the 
u0oal  way  "Where  goods'  w^e'hot  paid  for  immediately ;  and  that 
the  prisoner  still  stood  debited 'in  the  ledger  for  the  amount.    It 
was  objeeted,  lipon  these  facts,  by  the  counsel  for  the  prisoner, 
that  there  was  a  sale  of  -the  goods  to  him,  'and  such  a  delivery  as  ' 
would  changie' the  prpperiy.'   Upon  which  the  learned  Judge^  by 
whom  the  prisoner  was  tri^d,  -  left  it  to  the^jury  to  consider  whe- 
ther there  wasr  not^'  in  the  mind'of  tlv6  priscmer,-  at^  the- very  be«- 
ginning  of  this  transaction,  an  intention  and  premeditated' plan 'to 
obtain  the  goods  without  paying  for  them ;  and  also  whether  this 
was  a  sale  by  Mr,  Wilson,  and  a  delivery  of  the  goods,  with  intent 
to  *pait  ^th  the  propett^y  he  havhig  received  bad^  bills  4n  paymient 
for  them*,  thtt)Ugh  the  medium  of  his  shopihan.    Tlie  jury  were  of 
opinion  tbatthe  pri8oneIV^  from  first  -to  la^t,  intended  to  ddfiaiid ' 
MrbiWilsdii  $  and  that  it  was  not  &Jr.  WUson^s  intention  to  give ' 
hini  evedlt :  aiMl  tb^y  fenind  3dm'  guilty.    Btf0  Chi»  cate  being  dter- 
watdi^  submitted  t6  theboiisideration' of  the- Judges,  th^  .Wfere  of 
opinion  that  the  conviction  was  wrong;  lot-  thaiJVfr.  Wilson  had  ' 
parted  with  the  property  as  well  as  the  possession,  upon  deceiving 


dmt  wJiidi ma  Jtfic^ited.bf  his  strranfc  as  payment^  ahbough  the 
InUs  turned  out  afterwBvdB  to  be  of  no  vafaiew  (ft) 

Upon  an  indictmeBt  agaioBt  three  persons,  named  Nicholson,  Nicholson't 
Jonesyand  Chappel^  for  stealing  a  bank  post  bill  of  twenty  pounds,  case.  The 
anothec  of  fifibem  pounds^  and  also  seven  guineas,  the  property  of  S|[^"(^ 
Williiun  Oartwright,  thefoUbwioag  were  the  material  facts  given  inye^^ed  by 
in  evidence*    Nicholson  introduced  himself  to  the  prosecutov,  sharpers  to 
wiio  was  a  pensbner  in  the  Charter-house,  by  coming  to  his  ^d^^ered"' 
apartments  at  that  place,  and  pretending  to  enquire  as  to  the  by  them  to 
raks  dT  the  charity*    He^had  >ot  before  that  time  any  soit  of  ac-  ;»iQin  the  first 
ipiaintance  with^  the  prosecutor,  but  he  succeeded  in  getting  hie»  ^^^1^^^^ 
to  enter  into  conversation,  and  to  produce  the  rules  of  the  charity  stripped  of  a 
foam  his  desk,  winch  gave  Nicholson  an  opportimity  of  seeing  juvesnmby 
thati  the.  psosecator  had  soaae  money.    Nicholson  then  proposed  J^^'^^^^^j^ 
to.  the  prosecutor •  that  they  should  take  a- walk  together,  which  transaction 
they  dii^  and  went  to  a  pubiio-honse,  where  they  were  joined  by  ^  found  by 
the  prisoner  Chappel.    Some  liquor  was  caUed  for,  when  the  ^^J^^^ 
othwq^nrisoner^  Jones^  came  into  the  rootn^  and  said,  that  he  had  preeoncerted 
jual  coaae  from  Coventry^  for  the.  purpose  of  receiving  a  large  le-  "cheme  to  get 
gai7,  and.produceda quantity. or  papers,  like  bauk-notes ;  ujKm  wsmon^*: 
whidi  Chappel  said  to  him,  ^^  Aye,  I  see  it  is  good,  but  I  imagine  but  it  was 
^^' you. think  nobody^  in  company,  has  got  any  money  but  your-  ^idoinotto 
**  sdff''  to  which  Jones  answersd,  «  I  will  lay  ten  pounds^  that  SriiJ,  m  ?S 
^'  neither,  of  you  shew  forty  pounds  in  thk^e  hours."    Immediate^  prosecutor 
on  this  bet  being  proposed,  uie  parties  left  the  room ;  and  Nichol-  p^^  ^^ 
son  and  Chappel  both  asked  the  prosecutor  if  he  could  shew  forty  in b^mon^, 
pounds  to  which:  he  answered,  that  he  believed  he  could.    Ni-  under  an  idea 
cholsott- than  accompanied,  the  prosecutor  to  his  room,  at  the  l^^^i^ 
Cbarter-house,  where  the  prosecutor  took  out  of  his  desk  the  two  %^^      ^ 
post  bills  in  question,  and  five  guineas,  and  afterwards  took  out 
two  more  guineas,  upon  Nicholson  advising  him  to  take  a  guinea  i 
o»two  moies  and  they  then  went  together  toanother  public- 
house^  called  ^The^^Spotted  Horsey  where  Chappel  had*  previously 
said,  on.  their  leaving  the  first  public-house,  that  he  should  go ; 
and  where  they  found  both  Jones  and  Chappel  in  a  baek  room. 
Jones  put  down  a  paper<  apparently  a ^10/.  note,  for  each  whh*^ 
could  shew,  forty  poond%'  upon  wfaidi  the  prosecutor  shewed  his 
forty  foonds,  in  the  post  biUs  and  guineas,  by  laying  them ,  down  ' 
on  the  table,  but  did  not  reooUect  whether  he  took  up  the.  1(W. 
piyec,  whid&'Was  giveato- him. upon  his  being  alto.wed-to^h'ave 
won  his  wager.    Tne  prisoner,  Jones,  then  proceeded  to  wvite>^' 
fo^r  letters  witb  chalk  on  the  table  \  th/et  which'  he  -  went  to  th^^ 
end  of  the  jroom,  .turned  his  back,  and-sfdd  that  he  would  bet^them 
a  guinea  each  tlH&t.he  would  name  another  l^^ter  which  should  be- 
mad^  and  a  basin  put  over  it.    Another  letter  -was>  accordtngly, 
made,  and  covered  with  a  basin.     JcAies  named  a  letter^  but  not 
the  right,  one.;  bywlnch  the  others  won  a  guinfea  eaoht    Nichol-' 
sonand  Chappel  then  ^saidy  ^'  He  )&  aure-to  lose  |  we  may  as  wdl  • 
^'  make  it  more,  as  we  are  sure  to  win  :  we  may  as  .well  ease  him 
^  of  his  money,;  .he  has  more  than  he  knows,  what  to  do  with.'^ 

(lr).Pi|ik«s>.  casQt .  O.  B.  \19^l.  ear.  Msdhnsld,  .C.  B^  %  ImA  .6l«.. 
t  Esst  P.  C.  c.  16.  ••  108*;  pt.fi71. 
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The  prosecatof  was  so  worked  up  with  the  hope  of  gain,  that  he 
at  length,  after  various  sums  being  proposed,  staked  his  two  post- 
bills  and  the  seven  guineas ;  after  which  Jones  named  a  letter,  and 
guessed  right;  and  then  went  to  the  table,  swept  oE  the  bills  and 
money,  and  went  to  the  door  of  the  room ;  the  other  prisoners 
sitting  still,  and  the  prosecutor  making  no  objection,  conceiving 
that  he  had  fairly  lost  the  money  to  Jones.  It  happened  that  just 
at  this  time  some  police  ofEicers  came  to  the  house,  who,  upon 
seeing  Jones,  ran  hastily  towards  the  door,  seized  him,  and  brought 
him  back  into  the  room ;  and,  upon  perceiving,  from  the  chalks 
upon  the  table,  what  had  been  going  on,  took  the  whole  party  into 
custody.  Upon  searching  the  prisoners,  about  eight  guineas  in 
cash  were  found  upon  them,  and  a  great  number  of  flash  notes, 
but  no  real  ones:  and  it  was  afterwards  found  that  a  lump  of 
paper,  which  was  put  into  the  prosecutor's  hands  by  Jones  when 
the  officers  came  in,  contained  the  two  post  bills  belonging  to  the 
prosecutor. 

The  prosecutor  said,  upon  his  cross^examinatioti,  that  he  did 
not  know  whether  the  paper  which  was  given  to  him  by  Jones,  on 
his  shewing  forty  pounds,  was  a  real  ten  pound  note  or  not ;  that 
he  intended  to  gamble;  that,  having  won  the  first  wager,  he  should, 
if  the  transaction  had  ended  there,  have  kept  the  gmnea ;  that  he 
did  not  object  to  Jones  taking  his  £iirty-two  pounds  seven  shillings 
which  he  lost ;  and  that,  if  Jones  had  guessed  wrong  the  second 
time,  he  expected  to  receive  from  him  forty-two  pounds  seven 
shillings,  the  amount  of  the  stake.  Upon  this  evidence  it  was  con- 
tended, on  behalf  of  the  prisoners,  that  this  was  a  mere  gaming 
transaction,  or,  at  most,  only  a  cheat,  and  not  a  felony :  and  the 
court  left  it  to  the  jury  to  consider,  whether  this  were  a  gaming 
transaction,  or  whether  it  were  a  pre-concerted  scheme  by  tl»e 
prisoners,  or  any  of  them,  to  get  from  the  prosecutor  the  post  bills 
and  cash.  The  jury  were  of  opinion,  that  it  was  a  preconcerted 
scheme  in  all  the  prisoners  to  get  from  the  prosecutor  his  post 
bills  and  cash ;  and  they  found  diem  guilty.  But,  iipon  the  case 
being  submitted  to  the  consideration  of  the  twelve  Judges,  they 
all  of  them  held  the  coi\viction  wrongs  on  the  ground  that  in 
this  case  the  property  in  the  post  bills  and  cash  was  parted  with 
by  the  prosecutor,  under  the  idea  that  it  had  been  fairly  won.  (/) 
Coleman's  It  appears  from  another  case  not  to  make  any  difiference,  where 

^'  ml  ^^  credit  may  have  been  obtamed  by  firaudulently  using  the  name 
wm  pimfl  ^  ^f  another  person,  to  whom  in  fact  the  credit  was  intended  to  be 
though  the  given,  if  the  delivery  of  the  goods  were  made  by  the  owner  or  any 
tw^  ^  ^'^  other  having  the  disposing  power  for  that  purpose.  Thus,  where 
be  Qudto'^  ^^  prisoner  went  to  a  tradesman's  house,  and  said  she  came  from 
procure  a  de»  a  Mrs.  Cook,  a  neighbour,  who  would  be  much  obliged  if  he  would 
livery  by  the  let  her  have  half  a  guinea's  worth  of  silver,  and  that  she  would 
thjiTwhere  '^^^'^  ^^  ^^  guinea  presently,  and  thereby  obtained  the  silver,  it. 
^▼er  was  so    Wis  holden  not  to  be  a  fekmy.  (m)    And  it  has  been  observed 

(/)  Rex  V.  Nicholsoiiv  Jones,  asd  aeBSion  only  had  been  parted  with, 

Chappelt  eor.  Macdonald,  C.  B.,  Old  Robson^s  case,  potl.  ISS. 
Bailey,  1794,  S  Leach  610.    S  Bast        (m)   Rex  v.  Coleman,  O.  B.  1786, 

P.C'c.  10.  s.  103.  p.  669.    Therenrit  -%  Bast  P.  C.  c  16.  s.  104.  p.  679. 

would  have  beea  different  if  the  pos-  1  Leach  SOS,  note  («). 
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-vrith  respect  to  this  case^  that  ia  tnith  it  was  a  loan  of  the  silver^  obtained,  it 
upon  the  faith  that  the  amount  would  be  repaid  at  another  time;  not  to^bclfe- 
that  it  was  money  obtained  on  a  false  pretence ;  and  that  the  same  lonj. 
determination  had  been  made  in  similar  cases  at  the  Old  Bai- 
ley, (n) 

The  prisoner^  Phineas  Adams^  was  indicted  for  stealing  a  hat^  Adams's  case. 
which  was  stated  in  one  count  to  be  the  property  of  Robert  Beer,  J^*^,Jiin^ 
and  in  another  of  John  Paul.    The  substance  of  the  evidence  was,  under  false 
that  the  prisoner  bought  a  hat  of  Robert  Beer,  a  hat- maker,  at  II-  pretences,  by 
mmster ;  that  soon  afterwards  he  called  for  it,  when  he  was  told  owner  wL  in- 
it  would  be  got  ready  for  him  in  half  an  hour,  but  that  he  could  duced  to  part 
not  hate  it  without  paying  for  it.    While  he  was  in  the  shop,  ^**"  **>•  P">- 
Beer  shewed  him  a  hat  which  he  had  made  for  one  John  Paul,  ^"^' 
upon  which  the  prisoner  said,  that  he  lived  next  door  to  him ;  and 
he  then  asked  when  Paul  was  to  come  for  his  hat,   and  was 
told  he  was  to  come  that  afternoon  in  half  an  hour  or  an  hour. 
The  prisoner  then  went  away,  saying,  he  would  send  his  brother's 
wife  for  his  own  hat.    Soon  after  he  went  away,  he  met  a  boy, 
whom  (though  he  did  not  know  him)  he  asked  if  he  was  going  to 
Ilminster;  and,  upon  the  boy  saying  that  he  was  going  thither, 
he  asked  him  if  he  knew  Robert  Beer,  and  said  that  John  Paul 
had  sent  him  to  Beer's  for  his  hat,  but  that  as  he  owed  Beer  for 
a  bat  himself,  which  he  had  not  money  to  pay  for,  he  did  not  like 
to  go.    And  he  then  asked  the  boy  (to  whom  he  had  promised 
something  for  his  trouble)  to  take  the  message  from  Paul,  and 
bring  Paul's  hat  to  him  (the  prisoner) .     He  further  told  the  boy 
not  to  go  into  Beer's  shop,  in  case  Paul  (whom  he  described  by 
his  person  and  a  peculiarity  of  dress)  should  happen  to  be  there. . 
The  prisoner  then   accompanied  the  boy  part  of  the  way,  after 
which  the  boy  proceeded  alone  to  Beer's,  delivered  his  message, 
and  received  the  hat;  which,  after  carrying  it  part  of  the  way  for 
the  prisoner,  by  his  desire,  the  prisoner  received  from  him,  and 
said  he  would  take  it  himself  to  Paul.     Upon  the  fraud  being  dis- 
colored shortly  afterwards,  the  prisoner  was  apprehended  with  the 
hat  in  his  possession.   It  was  objected,  on  the  part  of  the  prisoner, 
that  these  fects  did  not  establish  a  case  of  larceny  :  and  that  the 
indictment  should  have  been  upon  the  statute  for  obtaining  goods 
by  false  pretences.  And  the  jury  having  found  the  prisoner  guilty, 
the  question  was  reserved  for  the  opinion  of  the  Judges,  who  de- 
cided that  the  offence  did  not  amount  to  a  felony ;  the  owner  hav* 
ing  parted  with  his  property  in  the  hat.  (o) 

in*  a  case  of  recent  occurrence,  by  which  a  great  deal  of  in-  Walsh's  case. 
terest  was  excited,  the  prisoner  was  charged  in  the  first  count  of  J^c  ^articular 
the  indictment  with  stealing  twenty-two  bank-notes,  of  the  value  circumstances 
of  a  thousand  pounds  each,  and  one  bank-note  of  the  value  of  two  that  as  there 
hundred  pounds,  the  property  of  Sir  Thomas  Plumer;  and,  in  se-  ^^/^(l^^^J^^^ 
vera!  additional  counts,  with  stealing  a  written  instrument,  which,  ^he  prosecutor 
in  some  of  them,  was  called  ^^  a  bill  of  exchange''  for  the  payment  to  deliver  a 

cheeky  thero 

(Ji)  2  East.  P.  C.  c,  16.  ».  104.  p.  ilsecros  that  the  Judges  thought  the 
673.  second  cooat  out  of  .the  questioii,  as 

(o)  Adaiiig*s  cane,  e&r.  Chambre,  Paul  never  had  possession  of  the  bat. 
J.,  Tmmion  Spr.  A^k  ISlS,  MS.  And 

you  II.  'I 
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wasnolaBveny 
of  the  check, 
altliough  the 
prisoner  in- 
tended to  mis- 
apply the  pro* 
ceedt  before 
lie  receired 
the  check, 
and  did  mis- 
apply them 
accordingly. 
And  as  to  a 
chaiige-of 
stealing  the 
notes  which 
were  the  pro- 
ceeds of  the 
check,  held 
under  the  par* 
ticular  cir- 
cumstances 
that  the  pro- 
perty in  the 
DotM  never 
was  rested  in 
the  prosecu- 
tor. 


of  22,200/.,  and  in  ofhers,  *^a  warrant  for  payment  of  mone^." 
The  following  facts  were  proved  in  support  of  the  charse.  The 
prosecutor,  Sir  Thomas  Plumer,  having  contracted,  in  Jfny,  1811^ 
for  the  purchase  of  a  large  estate,  shortly  afterwards  consulted  the 
prisoner,  who  was  a  stock-broker  of  emmence,  and  who  had  long 
been  employed  in  that  capacity  by  the  prosecutor,  as  to  the  most 
advantageous  time  to  sell  out  stock,  490  as  to  be  prepared  with  the 
purchase-money  about  the  ensuing  Michaelmas.  The  price  of 
stock  was  then  very  low,  and  the  prisoner  advised  that  the  vale 
might  be  delayed  as  long  as  possible,  which  recommendation  was 
adopted  by  the  prosecutor,  who  requested  the  prisoner  to  i^prize 
him  from  time  to  lime  of  the  variations  that  might  occur  in  the 
state  of  the  market.  The  prosecutor  was  not  called  upon  to  pre- 
pare the  purchase-money  by  the  time  which  was  first  mentioned^ 
us  the  title  to  the  estate  was  not  then  completed ;  but  in  the 
month  of  October,  having  reason  to  believe  that  the  deeds  would 
be  ready  on  or  before  the  ensuing  Christmas-day^  he  communi- 
cated that  circumstance  to  the  prisoner,  and  consulted  him  as  to 
the  expediency  of  disposing  of  the  stock  immediately,  or  letting  it 
remain  until  the  money  should  be  wanted ;  when  the  prisoner 
again  advised  him  to  delay  the  sale.  On  the  25th  of  November^ 
the  prisoner  stated  to  the  prosecutor  that  he  then  apprehended  a 
fall  in  the  price*  of  stock,  and  apprized  him  that  the  transfer-books 
at  the  Bank  would  shut  on  the od December;  and  soon  afterwards 
be  became  extremely  urgent  with  the  prosecutor  to  dispose  of  his 
stock  immediately,  writing  to  him,  and  frequently  oalling  iipon 
him  for  the  purpose  of  giving  such  advice,  and  stating,  as  uie  rea- 
Bon  for  his  importunity^  a  probable  fall  in  the  price  of  stock.  The 
prosecutor  was  influenced  by  these  representations,  and  also  by 
the  concurrent  opinion  of  a  commercial  gentleman  whom  he  con- 
sulted on  the  subject;  and,  on  Thursday,  the  28th  November^ 
^ve  the  prisoner  a  power  to  sell  out  a  quantity  of  stock,  which^ 
on  the  ensuing  morning,  he  contracted  to  sell  for  the  sum  of 
21,700/.  The  prosecutor  went  on  the  next  morning  into  the  city^ 
with  the  intention  of  finishing  the  business ;  but  the  prisoner  stated 
that  some  previous  notice  must  be  given  to  the  purchaser  to  be 
ready  with  the  money,  in  consequence  of  which  the  prosecutor 
appointed  Wednesday,  the  4th  December,  for  making  the  trans- 
fer. On  that  day  the  nrosecutor  attended  and  transferred  the 
stock,  and  expresslv  ordered  the  prisoner  immediately  to  invest 
the  proceeds  in  Exchequer  bills,  and  lodge  them  on  bis  account 
at  his  bankers,  Messrs.  Goslings  and  Co.  in  Fleet-street^  but  the 
prisoner  told  him  that  it  was  tl^n  too  late  to  procure  Exchequer 
Dills  to  such  an  amount ;  which  the  prosecutor  sujqposed  to  be 
true  (though  in  &ct  it  was  not),  and  therefore  left  him  to  receive 
the  21,700/.  of  the  purchaser,  desiring  that  he  would  pay  it  into 
his  banker's  the  same  day,  which  he  promised  to  do,  saying  at  the 
same  time,  that  he  would  call  on  the  prosecutor  the  next  morning, 
and  get  his  check  for  such  sum  as  he  might  choose  to  have  laid  out 
in  Exchequer  bills.  The  prisoner  accordingly  received  the 
21,700/.,  paid  it  into  his  own  bankers.  Robarts  and  Co.'s;  and  on 
the  same  d^  paid  into  Gosling  and  Co.'s  his  own  check  on  Ro- 
barts and  Co.  for  21,500/.  on  the  prosecutor's  account.    On  the 


cvAp.  u.  $1*3      Whtire  ike  Property  ii  parted  with.  115 

foUomng  moujing,  Thursday,  the  5th  December,  he  ctdled  on  the 
prosecutor,  and  received  from  him  a  check,  (the  instrument  men- 
tioned iu  the  indictment)  on  Gosling  and  Co/s,  for  22,200/.  The 
prosecutor  directed  him  to  go  to  Gosling's  and  get  the  money  for 
It,  telling  him  that  it  was  for  the  precise  and  express  purpose,  and 
for  no  other  purpose  whatever,  of  laying  it  out  in  Exchequer 
bills;  which  l^e  prisoner  positively  promised  he  would  do,  and 
either  pay  the  bills  into  Gosling  and  Co/s,  or  bring  them  to  the 
prosecutor  by  four  o'clock  on  the  same  day.  Nothing  was  said  as 
to  wlud  was  to  be  done  with  the  money  m  case  Exchequer  bills 
could  not  be  purchased.  The  prisoner  then  went  to  Gosling  and 
Co.'s  with  the  check,  and  there  received  for  it  22,200/.  in  twenty- 
two  bank-notes  of  1,000/.  each,  and  one  bank-note  of  200/. ;  and 
on  the  same  ^j  he  purchased  with  part  of  that  money  6,500/. 
Exchequer  bills,  which  he  lodged  at  Gosling  and  Co.'s  on  the  pro* 
secutor's  account,  and  took  a  receipt  for  tiiem.  At  about  half- 
past  four  o'clock  on  the  same  day,  the  prisoner  called  on  the  pro- 
secutor, and  produced  the  receipt  for  the  Exchequer  bills,  and 
stated  that  he  had  paid  the  remainder  of  the  money  into  Gosling 
and  Co.'s,  as  he  had  contracted  with  Coutts  and  Co.  for  Exche- 
quer bUls  to  the  amount  of  15,000/.,  but  that  one  of  the  partners 
of  the  house  of  Coutts  and  Co.  was  at  that  time  absent  from  Lon- 
don, had  the  bills  locked  up  in  a  drawer,  and  would  not  return  to 
deliver  them  until  the  foUomng  Saturday,  the  7th  December,  on 
which  day  the  prisoner  said,  he  would  call  again  for  the  prosecu- 
tor's check  for  that  amount,  and  lodge  the  Exchequer  bills  for 
which  he  had  so  contracted  at  Gosling  and  Co.'s  on  the  prosecu- 
tor's account.  The  prosecutor  did  not  examine  the  papers  deli- 
Tered  to  him  by  the  prisoner,  during  the  time  the  prisoner  was 
witli  him ;  but,  upon  looking  at  them  after  he  was  gone  away,  he 
was  surprised  to  find  that  there  was  only  a  receipt  for  the  Exche- 
quer bills,  and  no  receipt  for  the  residue  of  the  money.  This  cir- 
cumstance caused  -suspicion,  and  an  enquiry  was  almost  immedi- 
ately made,  when  it  was  ascertained  that  the  prisoner  had,  on  the 
afternoon  of  that  same  day,  set  out  for  Falmouth  in  tibe  mail 
coach,  in  which  he  had  previously  secured  a  place  in  a  fictitious 
name ;  and  that  he  had  left  a  note,  addressed  to  the  prosecutor, 
with  hb  clerk,  dated  on  Saturday,  the  Jth  December,  and  stating 
that  the  business  respecting  Coutts'  Exchequer  bills  could  not  be 
finished  until  the  following  Monday.  This  note  he  had  desired 
might  not  be  delivered  till  Uie  Satunlay.  It  appeared  also  that, 
for  some  time  before  he  absconded,  the  prisoner  had  been  labour- 
ing under  great  pecuniary  embarrassments,  and  had  meditated  an 
emigration  to  America  j  and  that  about  the  29th  of  November  he 
had  applied  to  an  American  broker  to  procure  for  him  American 
stock  to  the  amount  of  11,000/.,  and  stock  nearly  to  that  amount 
was  accordingly  bought  for  him,  and  paid  for  by  him,  on  the 
Thursday,  the  5th  of  December,  with  eleven  of  the  same  bank- 
notes of  1,000/.  each,  which  he  had  received  for  the  prosecutor's 
check :  and  it  further  appeared,  that  several  others  of  the  1,000/. 
notes  so  received  for  the  prosecutor's  check,  had  been  paid  away 
by  him  to  diflferent  persons  on  his  own  account.  It  was  proved 
ako,  that  on  the  same  day,  Thursday,  4;he  5th  December,  he  paid 
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to  a  dealer  in  foreign  coiny  300/.  for  doubloons^  which  he  had  con- 
tracted for  three  days  before,  and  which  were  delivered  to  him  on 
that  day.  And  further,  that  he  left  his  country-house  at  Hackney 
early  on  the  same  morning,  in  a  stage  coach,  and  brought  with 
him  a  travelling  portmanteau  of  linen  and  a  drab  great  coat,  which 
he  had  contrived  to  pack  up  without  the  knowledge  of  Ihs  family  | 
that  he  provided  hmiself  with  some  stockings,  night-cfq>Sj  and 
gloves,  at  a  hosier's  in  Threadneedle-street,  to  whom  he  said  that 
he  was  going  out  of  town  for  a  few  days ;  and  that^  after  having 
procured  the  foreign  coin  and  American  securities,  he  absconded 
by  means  of  the  Falmouth  mail.  When  the  route  which  he  had 
taken  was  discovered,  he  was  speedily  pursued  and  apprehended 
at  Falmouth,  as  he  was  about  to  get  on  board  a  packet  for  lisbon, 
to  which  place  he  acknowledged  that  he  intended  to  go  in  the 
first  instance,  and  afterwards  take  an  opportunity  of  getting  to 
America.  On  being  told  the  charge  made  against  him,  he  deli- 
vered up  the  llyiMOL  American  bank  shares^  and  the  bag  of 
doubloons. 

The  question  left  to  the  jury  was,  whether  the  prisoner,  before 
he  received  the  check,  had  formed  the  design  of  converting  the 
money  which  should  be  received  by  means  of  it  to  his  own  use,  or 
whether  that  design  arose  in  his  mind  after  he  was  in  possession  of 
it.  They  were  directed  to  find  the  prisoner  guilty,  if  they  were 
of  opinion  that  the  former  was  the  fact.  The  jury  were  of  that 
opinion,  and  returned  a  verdict  of  guilty.  Judgment  was  then 
respited,  and  the  case  reserved  in  order  that  the  opinion  of  the 
Judges  might  be  taken  upon  several  objections  made  by  the  pri- 
soner's counsel. 

As  to  the  counts  which  charged  the  stealing  of  a  bill  of  ex- 
change or  warrant  (t,  e.  the  check)  it  was  objected  that  the  check 
was  one  entire  thing,  and  could  not  be  said  to  be  stolen,  as  part 
of  the  produce,  viz.  6,500/.  was  applied  to  the  prosecutor's  use, 
therefore  there  could  not  be  a  taking  of  the  check  with  a  felonious 
intent. 

As  to  the  same  counts,  it  was  also  objected  that  under  the 
2  Geo.  2.  c.  25,  it  was  necessary  that  the  instrument  stolen 
should  be  of  value  in  the  hands  of  the  party  from  whom  it  was 
stolen ;  that  the  check  was  of  no  value  to  the  prosecutor  in  his 
own  hands  ;  but  that  if  it  had  been  lost  by  the  prosecutor,  and 
got  into  the  hands  of  a  third  person,  and  had  been  stolen  from 
that  third  person,  it  would  be  within  the  act,  as  being  then  an  in- 
strument of  value  in  that  third  person's  hands,  otherwise  not. 

It  was  also  objected  that  the  prosecutor  had  parted  in  this  case 
with  both  the  property  and  possession  of  the  bill  of  exchange  or 
warrant,  and  without  fraud  or  misrepresentation ;  and  this  case  was 
said  to  be  the  same  as  that  of  a  voluntary  deposit  of  money  with  a 
banker,  who  had  previously  determined  to  apply  it  to  his  own  use. 

That  the  identical  notes  paid  to  the  prisoner  were  notes  on 
which  the  prosecutor  had  no  specific  claim,  and  never  were  vested 
in-  him. 

That  bank-notes  were  not'  expected  in  return  for  the  cheeky  but 
another  and  a  different  thing,  viz.  Exchequer  bills* 

And  that  if  the  prosecutor  had  delivei«;d  the  twenty-three  notea 
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themaehres  to  the  prisoner,  he  undertaking  to  buy  Exchequer  bills 
with  them,  it  would  have  been  only  a  breach  of  contract,  which  he 
was  to  fulfil  by  returning  Exchequer  bills,  and  that  he  was  to  be 
considered  las  debtor  to  the  prosecutor  for  the  deficiency. 

In  Hilary  Term,  1st  of  February,  1812,  this  case  was  argued  in 
the  Exchequer  Chamber  before  all  the  Judges  (except  Lawrence, 
J.,)  by  Scarlett  for  the  prisoner,  and  Gumey  for  the  crown.  And 
again  on  the  14th  of  February,  1812,  before  all  the  Judges  (ex- 
cept Lawrence,  J.,  and  Chambre,  J.,)  when  all  the  Judges  present 
were  of  opinion  that  it  was  not  a  felony,  and  that  the  conviction 
was  wrong  upon  several  grounds.  First,  because  there  was  no 
firaud  or  contrivance  to  induce  Sir  Thomas  Plumer  to  give  the 
cheek  5  secondly,  because  the  check  could  not  be  called  his  goods 
and  chattels^  and  was  of  no  value  in  his  hands  ;  diirdly,  because 
he  had  never  had  possession  of  the  notes  received  at  the  bankers, 
^  that  they  could  not  be  called  his  notes  ;  and  fourthly^  because 
the  bankers  were  discharged  of  the  money  by  paying  it  on  the 
check,  so  that  they  were  not  defrauded,  and  it  could  not  be  said 
the  money  vras  stolen  from  them,  {p) 

The  prmciple  that  cases  of  this  description,  where  the  property  Atkinson's 
in  fact  passes  by  the  delivery  of  the  owner,  will  fall  within  the  xheprisoner 
same  rude,  though  the  credit  may  have  been  obtained  by  fraudu-  wrote  a  letter 
leutly  using  the  name  of  another  person,  {q)  was  further  acted  upon  **l  the  name 
in  the  following  case.    The  prisoner  was  indicted  for  stealing  two  a  thii^p^nony 
bank-notes^  the  property  of  William  Dunn.     The  facts  were,  that  reqnestini^  a 
the  prisoner  employed  one  Dale,  to  whom  he  was  previously  un-  ***•"  ^^dob- 
known,  to  carry  a  letter  to  the  prosecutor^  and  told  him  to  say  to  ^oed  the  mo- 
the  prosecutor  that  he  had  brought  the  letter  from  Mr.  Broad,  ney  by  sucb 
He  also  told  Dale  to  bring  the  answer  to  him  in  the  next  street,  S®t°he  ^^i- 
where  he  would  wait  for  him.    Dale  carried  the  letter  to  the  prose-  ^^/y  in  ^e 
ctttor,  to  whom  it  was  directed.    It  was  written  in  the  name  of  a  money  passed 
Mr.  Broad,  who  was  a  Iriend  of  the  prosecutor's,  solicited  the  ^^  ^^of^the' 
loan  of  three  pounds  for  a  few  days,  and  desired  that  the  money  owner,  and 
might  be  enclosed  back  in  the  letter  immediately.    The  prosecutor,  therefore  that 
upon  the  receipt  of  this  letter,  sent  the  bank-notes  in  question,  *^^  ^ot  °*^^ 
enclosed  in  a  letter  directed  to  Broad,  which  he  delivered  to  Dale,  amount  to 
who  delivered  it  to  the  prisoner  as  he  was  first  ordered.    The  let-  felony. 
ter  sent  by  the  prisoner  to  the  prosecutor  was  altogether  an  impo- 
sition.   It  was  objected  on  behalf  of  the  prisoner  at  the  trial  that 
this  was  no  felony^  because  the  absolute  dominion  of  the  property 
was  Darted  with  by  the  owner,  though  induced  thereto  by  means 
of  a  ndse  and  fraudulent  pretence.    And  the  prisoner  having  been 
convicted^  the  case  vras  submitted  to  the  consideration  of  the 
Judges,  who  (with  the  exception  of  Buller,  J.3  who.  was  absent) 
held  Umt  it  was  no  felony,  as  it  appeared  that  the  property  was 
intended  to  pass  by  the  delivery  of  the  owner,  (r) 

(p)  Walshes   case,    Hil.  T.    1818.  and  Mich.  T.  1799.    8  East  P.  C.  c. 

Ross.  &  Ry.  815w     2  Leach    1054,  16.  s.  104.  p.  673.,  where  it  is  also 

1068.    4  Tmnat.  858,  884.  said  that  the  Judges  considered  this 

<«)  AtUe,  118.  case  as  within  the  statute  38  Heo.  8. 

(r)  Rex  9.  James  and  William  At-  Cj  1.  against  false  tokens;  which  par- 

kinson,  cor.  he  Blanc,  J.,  0.  B.  1799*  ticolarly  speaks  of  counterfeit  letters. 
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The  cases  which  have  been  thus  cited  abundantly  establish  the 

proposition  first  laid  down,  that  where  the  property  in  the  goods 

taken  has  been  parted  with  by  the  owner,  there  can  be  no  larceny. 

Delirenr,  But  if  the  owner  has  not  parted  with  the  property  in  the  goods, 

^'*n'r^*        but  only  with  the  j^o^^e^^'on  of  them,  the  question  of  larceny  still 

not  part  with    remains  open;  and  will  depend  upon  the  fact,  whether,  at  the  time 

the  property,     of  the  alleged  felonious  taking,  the  owner  had  parted  with  the 

the  °°*BMio«    possession  of  the  goods  in  such  a  manner,  and  to  such  an  extent, 

on^Tgotku!'   ^  to  exclude  the  idea  of  trespass.    For  if  the  owner  of  the  goods 

parted  with  the  possession  of  them  without  fraud  practised  by  the 

taker,  and  if,  after  the  owner  had  so  parted  with  the  possession  of 

them,  nothing  was  done  to  determine  the  privity  of  contract 

under  which  the  taker  had  the  possession  of  them  delivered  to 

him,  no  trespass,  and  therefore  no  larceny,  can  be  committed  by 

their  conversion. 

Upon  the  subject  therefore  of  larceny,  where  the  owner  or  per- 
son authorized  to  dispose  of  the  goods  has  parted  with  the  posses- 
sion  of  them  by  delivery  to  the  party  accused,  the  enquiry  seems 
to  resolve  itself  into  two  heads ;  first,  Whether  the  delivery  were 
obtained  fraudulently  with  intent  to  steal  the  goods ;  and  if  the 
delivery  were  not  so  obtained,  then,  secondly.  Whether  the  lawful 
possession  has  been  determined,  and  whether  there  has  been  any 
new  and  felonious  taking. 
'OeMrtry,  I.  The  cases  in  which  it  has  appeared  that  the  delivery  of  the 

be^eTobtained  K^^f  ^*®  obtained  fraudulently,  and  with  intent  to  steal  them, 
ihmduieotty,  consist  principally  of  transactions  usually  described  by  the  term 
vith  latent  to  swindling^  and  which  have  been  in  most  instances  carried  on  by 
steal  the  goods,  the  common  arts  adopted  on  such  occasions.     In  a  few,  however, 

the  more  aggravated  proceeding  has  been  adopted  of  getting  frau- 
dulent possession  of  die  goods  by  act  of  law. 
SbarpleM  and  The  prisoners  Samuel  Greatrix  and  John  Sharpless  were  con- 
Grcatrix's  victcd  of  larccnv,  in  stealing  six  pair  of  silk  stockings,  the  pro- 
Ahosier by  P^rty  of  Owen  Hudson  :  but,  a  doubt  arising  as  to  the  propriety 
the  desire  of  of  the  conviction,  the  judgment  was  respited,  and  the  question  re- 
thc  prisoner  ferred  to  the  consideration  of  the  Judges  on  the  following  case. 
of  silk  ^ck-  Greatrix,  in  the  character  of  servant  to  Sharpless,  left  a  note  at 
ings  to  bis  the  shop  of  Mr.  Hudson,  who  was  a  hosier  in  Bridge-street,  West- 
^^h^°Se  nrl-  *°"^^*®^^  desiring  that  he  would  send  an  assortment  of  silk  stock- 
8one7pretei^-  ^^g^  ^  his  master's  lodgings  at  the  Red-lamp  in  Queen-square, 
ed  to  purchase  Mr.  Hudson  in  consequence  took  a  variety  of  silk  stockings  ac- 
Md  seuh^m*'  f^^^^^S  ^  ^^^  direction.  Greatrix  opened  the  door  to  him,  and 
apart  from  the  introduced  him  into  a  parlour,  where  Sharpless  was  sitting  in  a 
rest,  and  then,  dressing-gown,  his  hair  just  dressed,  and  an  unusual  quantity  of 
tbcbosicr to  P^^^^®^  ^^  ^^^^  *^s  face.  Mr.  Hudson  unfolded  his  wares,  and 
fetch  some  oharnless  looked  out  six  pair  of  silk  stockings,  the  price  of  which 
more  articles,  Mr.  Hudson  told  him  was  fourteen  shillings  a  pair ;  and  he  then 
^tHhc^  desired  Mr.  Hudson  to  fetch  some  silk  pieces  for  breeches,  and 
stockings :  somc  black  silk  stockings  with  French  clocks.  Mr.  Hudson  hung 
tbis  was  bold-  the  six  pair  of  stockings  which  Sharpless  had  looked  out,  on  the 
Sgn^.  ^  ^*^  ^*^^^  ^^  *  chair,  and  went  home  for  the  other  goods ;  but  no  posi- 
tive agreement  had  taken  place  respecting  the  stockings.  During 
Mr.  Hudson's  absence,  Sharpless  and  Greatrix  decamped  with  the 
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six  pair  of  Btockings,  which  were  proved  to  have  been  afterwarcb 
pawned  by  Sharpless. 

The  Judges  were  of  opinion,  that  the  conviction  was  raght ;  for 
the  whole  of  the  prisoners'  conduct  manifested  an  original  and 
preconcerted*  design  to  obtain  a  tortious  possession,  of  the  pro- 
perty f  and  the  verdict  of  the  iury^  imported,  that  in  their  belief 
the  e^  intention  preceded  the  leaving  of  the  goods.  The  Judges 
thoaght  also  that,  even  independently  of  the  preconcerted  design 
and  evil  intention,  there  did  not  appear  to  be  a  sufficient  delivery 
to  change  the  possession  of  the  property,  (s) 

The  prisoner,  John  Wilkins,  was  indicted  for  stealing  a  great  Wilkins'tcase. 
many  pair  of  stockings,  the  property  of  WiUiam  Wayte.    He  Wbcw  the 
following  were  the  facts  of  the  case.    The  prosecutor,  Mr.  Wayte,  ^Y^^t 
who  was  a  hatter  and  hosier  near  the  Haymarket,  delivered  two  them  by  his 
parcels,  containing  the  goods  mentioned  in  the  indictment,  to  his  ^^1^^ 
apprentice,  with  directions  to  carry  them  to  the  house  of  Mr.  A^/Ind  the 
Heath,  a  hosier,  in  Milk-street,  Cheapstde.  *  As  the  apprentice  prisoner  fraur 
was  going  up  Ludgate-hill,  with  the  parcels  imder  his  arm,  he  J^J^|J'*^/3^ 
was  met  by  the  prisoner  at  the  bar,  who  asked  him  where  he  was  H^ery  of  them 
going?  To  which  the  apprentice  answered,  ^^  to  Mr.Heath's.!'  The  tohimaelfy  by 
prisoner,  producing  a  small  parcel,  replied  **  I  know  your  master,  C*?"*^J'55Jf 
'^  and  1  owe  him  for  those  parcels.    I  was  going  for  them  to  your  boiden  to^ 
'^  shop  ;  therefore  do  you  give  me  your  parcels,  and  take  this  back  luceny. 
^^  to  your  master.    There  is  a  letter  inside,  and  it  must  be  imme^ 
^  diately  forwarded  to  Mr.  Brown."    The  apprentice  accordingly 
consented  to  the  proposed  exchange,  and  debvered  the  two  parcel^ 
to  the  prisoner,  and  the  prisoner  delivered  his  parcel  to .  the  ap« 
prentice.  The  prisoner,  having  effected  this  exchange,  endeavoured 
to  separate  himself  from  the  apprentice ;  but  his  manner  created  f^ 
slight  degree  of  suspicion  in  the  apprentice's  mind,  who,  to  satisfy 
his  doubts,  ran  after  the  prisoner,  and  asked  him  if  be  was  the  Mr4 
Heath  to  whose  house  he  was  conveying  the  parcels  ?    The  pri* 
fioner  replied,  that  he  was  Mr.  Heath ;  and  desired  the  apprentice    ' 
to  make  haste  home  with  the  other  parcel.    The  parcel  which  was 
delivered  by  the  prisoner  contained  a  collection  of  old  rags  of  no 
yalue ;  and  he  was  not  the  Mr.  Heath  he  pretended  to  he^    The 
jury  were  of  opinion  that  the  prisoner,  by  falsely  pretending  that 
he  was  going  to  the  house  of  the  prosecutor  for  Mr..  Heath's  par- 
cels had  contrived  to  make  this  exchange  of  parcels  with  an  in-* 


(«)  Rex  V.  Sharpless  and  Greatrix^ 
O.  B.  1 773 .  1  Leach  93.  8  East  P.  C. 
c  16.  s.  105.  p.  675.  In  the  debate  on 
Sempte^s  ca^e,  (2  East.  P.  C.  c.  16.  s. 
lis.  p.  698»  69S,)  a  case  was  men- 
tioned as  having  been  determined  yery 
lately  by  the  Judges,  where  a  roan  or- 
dered a  pair  of  candlesticks  from  a 
ailTersmitb  to  be  sent  to  his  lodpngs, 
whither  they  were  sent  accordingly, 
with  a  bill  of  parcels  by  a  servant ; 
and  the  prisoner  contriving  to  send 
the  servant  back,  under  some  pre- 
tence, kept  the  goods;  and  it  was 
ruled  to  be  felony,  although  they  were 


delivered  with  the  bill  of  parcels; 
such  delivery  being  made  under  an 
expectation  by  the  owner  of  being 
paid  the  money ;  for  the  jury  found 
that  U  was  a  pretence  to  purchase 
with  intent  to  steal.  Mr.  East,  how- 
ever, remarks  upon  this  case,  that  it 
must  be  understood  that  the  prisoner 
ran  away  with  the  goods,  or  did  some 
other  act  to  denote  an  intention  of 
withdrawing  himself  from  any  account 
of  them;  and  that  no  credit  was  intend- 
ed to  be  sgiven  him,  but  that  it  was 
meant  ana  $ale  for  ready  money  only. 
8  East  P.  C.  ilnd.  note  («). 
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Of  Larceny. — Of  a  Taking,  tgc.  by    [9001L  iv. 


Hencb's  case. 
Fraudulently 
obtaining  a 
chest^of  tea 
irom  'the  India 
House,  though 
by  means  of  a 
request  note 
and  permit, 
holden  to  be 
larceny. 


Aickles's  case. 
The  prisoner 
agreed  with 
the  prosecntor 
to  discount  a 
bill  of  ex- 
change for 
him,  and  the 
bill  was  deli- 
vered into  the 
prisoner's 


tent  wrongfully  to  obtain  and  convert  to  his  own  use  the  goods 
mentioned  in  the  indictment;  and  therefore  they  found  him  guilty. 
The  court,  however,  being  doubtful  whether,  under  all  the  cir- 
cumstances, the  crime  amounted  to  felony,  the  judgment  was  re- 
spited, and  the  case  referred  to  the  consideration  of  the  twelve 
Judges,  who  were  unanimously  of  opinion  that  the  conviction  was 
right.  The  learned  Judge  (Gould,  J.,)  who  delivered  their  opinion, 
said,  that  it  appeared  to  him  that  the  prisoner's  having  obtained 
these  goods  fraudulently  from  the  apprentice  was  just  the  same 
as  if  he  had  obtained  them  from  the  actual  possession  of  the 
master,  {t) 

The  prisoner,  Robert  Hench,  was  indicted  for  stealing  a  chest 
and  fifty-nine  pounds  weight  of  tea,  which,  in  one  count  of  the 
indictment,  were  stated  as  the  property  of  James  Layton  and  W. 
J.  Thompson ;  and,  in  another  count,  as  the  property  of  the  East 
India  Company.  The  facts  were,  that  Messrs.  Layton  and  Co., 
who  were  tea  brokers,  had  purchased  the  chest  of  tea  in  question. 
No.  7100,  at  the  East  India  House,  but  had  kiot  taken  it  away, 
when  the  prisoner,  who  was  in  no  way  employed  by  them,  went 
thither,  and,  going  up  to  the  place  where  the  request  papers  were 
kept,  selected  one  of  them,  and  then  proceeded,  with  the  paper  in 
his  hand,  as  if  to  look  for  a  chest  of  tea  corresponding  wiUi  the 
number  on  the  paper.  The  servant  in  the  India  House  who  had 
the  care  of  the  request  papers,  seeing  him  so  engaged,  went  up  to 
him,  took  the  paper  which  was  in  his  hand,  and,  seeing  the  number 
7100  upon  it,  pointed  to  a  chest  with  a  corresponding  number, 
and  said  that  was  the  chest  he  wanted;  and  then  returned  the 
paper  to  him,  in  order  that  he  might  go  to  the  permit  office,  and 
get  a  permit.  The  prisoner  then  went  to  the  permit  office,  and 
shortly  afterwards  returned  with  a  permit  to  the  India  House, 
where  the  same  servant  who  had  the  care  of  the  request  papers 
received  the  permit  from  him,  and  asked  him  whose  partner  he 
was ;  and,  upon  his  answering  "  Noton's,"  returned  the  permit  to 
him  again,  and  entered  the  name  of  Noton  in  the  book.  The  pri- 
soner then  took  away  the  chest  of  tea.  Upon  this  evidence  the 
jury  found  the  prisoner  guilty ;  when  an  objection  was  taken  by 
his  counsel,  that,  as  the  possession  of  the  property  was  obtained 
by  a  regular  request  note  and  permit,  the  offence  could  only  be 
considered  as  a  misdemeanor;  and  the  court  reserved  the  point 
for  the  consideration  of  the  twelve  Judges.  But  they  were  clekrly 
of  opinion,  that  the  offence  amounted  to  felony,  (ti) 
^  The  prisoner,  John  Henry  Aickles,  was  indicted  for  stealing  a 
bill  of  exchange  of  the  value  of  a  hundred  pounds,  the  property 
of  Samuel  Edwards.  The  following  facts  appeared  in  evidence. 
Mr.  Edwards,  wishing  to  get  his  own  note  of  hand  discounted, 
had  made  application  to  several  persons  in  the  discounting  line  of 
business  for  that  purpose.  A  few  days  afterwards  the  prisoner,  a 
total  stranger  to  Mr.  Edwards,  left  an  address  at  his  lodgings 
while  he  was  from  home,  "  Mr.  H.  No.  21,  Great  Pulteney-street^ 


(t)  Wilkins's  case,  O.  B.  1789,  1 
Leach  520.  2  East.  P.  C.  c.  16.  s.  104. 
p.  673. 


(it)  Bench's  case, 
Bil.T.  1811,  MS. 


O.B.Oct.  1810, 
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^^  firom  six  to  sutwen  in  the  evening,  or  from  eleven  till  twelve  in  hands.  The 
"  Uie  morning/'    In  consequence  o(  this  address,  Mr.  Edwards  J2^5^°i^'»t*ir 
the  next  morning  called  upon  the  prisoner  in  Pulteney-street ;  and  the  prosecn- 
a  conversation  upon  the  sul^ect  of  money  transactions  took  place  tor  would 
between  them,  when  the  prisoner  told  Mr.  Edwards  thai  he  was  in  j^<Xtnrt,^hl 
the  discounting  line,  and  would,  whenever  he  chose,  discount  a  would  giVe 
Inll  for  him  at  the  usual  premium  of  two  and  a  half  per  cent.  ^^°>  ^^^  ^^^* 
agency,  provided  it  was  drawn  upon  and .  accepted  by  ^  person  of  tor*d?d*not^o 
known  credit  and  responsibility.    About  three  weeks  after  this  in-  himself,  but 
terview,  Mr.  Edwards  again  called  upon  the  prisoner;  but  not  sent  his  clerk, 
finding  him  at  home,  he  sent  his  clerk  the  next  day,  to  enquire  lired^not  to' 
whether  he  would  discount  a  bill  of  one  hundred  pounds,  accepted  lose  si^ht  of 
by  Mr.  Wells,  <rf  ComhiU,  and  to  request  that  he  ^M>uld  call  in  j^  i^^^  ♦ 
the  city,  that  he  might  be  fully  satisfied  of  its  validity.    The  pri-  ^^  mooey.^^ 
soner  returned,  with  the  clerk  to  the  house  of  Mr.  Wells,  in  .Com-  The  prisoner 
hill,  where  he  was  shewn  into  a  room  to  Mr.  Edwards,  who  asked  contrived  to 
him  the  terms  upon  which  he  would  discount  a  bill  for  one  hun-  ^e  cier^  wi£ 
dred  pounds,  provided  he  approved  of  it.    The  prisoner  answered,  the  bill,  and 
that  he  would  do  it  for  two  and  a  half  per  cent,  agency,  exclusive  J^^'^J?"*  P*{' 
of  the  legal  interest  for  two  months.    Mr.  Edwards  immediately  ^^y.  ai^^this 
delivered  the  bill  described  in   the  indictment  into   the  bands  washoldento 
of  the  prisoner,  and  referred  him  to  Mr.  Wells,  the  acceptor  of  it,  J®  ^f^^J. 
who  was  then  present,  to  satisfy  himself  that  it  was  a  genuine  ac-  in|i"|^con- 
ceptance.    Mr.  Wells  said,  that  the  acceptance  was  his  handwrit-  certed  design 
ing.    The  prisoner  then  told  Mr.  Edwards,  that  if  he  would  go  ^^J?iebiu'^ 
with  him  to  Pulteney-street,  he  would  give  him  the  cash ;  to  which  intohis  pos- 
Mr.  Edwards  replira,  that  he  could  not  conveniently  go  himself,  session  with 
but  that  his  clerk  should  attend  him,  and  pay  him  the  twenty^five  ^^^^  ^  *^^ 
shillings  agency,  and  the  discount  on  receiving  the  hundred 
pounds.    As  the  prisoner  and  the  clerk  departed,  Mr.  Edwards 
whi^iered  the  clerk  not  to  leave  the  prisoner  without  receiving 
the  money,  nor  to  lose  sight  of  him ;  and  promised  to  follow  them 
in  half  an  hour.  The  prisoner  and  the  clerk  accordingly  proceeded   - 
together  to  the  prisoner's  lodgings  in  Pulteney-street.    When 
they  arrived,  the  prisoner  shewed  the  clerk  into  the  parlour,  and 
desired  him  to  wait  while  he  fetched  the  money ;  saying,  that  it 
was  only  about  three  streets  o£^  and  that  he  should  be  back  again 
in  a  quarter  of  an  hour.    The  clerk,  however,  followed  him  down 
Pulleney-street ;  but,  bavin?  lost  sight  of  him  as  he  turned  the 
confer  of  another  street,  walked  backwards  and  forwards  in  the 
street  for  a  length  of  time,  in  hope  of  seeing  him  return.    The 
prisoner  did  not  come  back  again ;  and  the  clerk,  being  joined  by 
Mr.  Edwards,  went  again  to  the  prisoner's  lodgings,  and  both  of 
them  waited  there  three  ni^ts,  in  the  vun  expectation  oi  the  pri- 
soner's return.    A  few  days  aiterwards  he  was  taken,  and  upon 
his  apprehension  expressed  his  sorrow  for  what  had  happened, 
made  several  apologies  for  his  misconduct,  and  promised  to  re- 
turn the  bill. 

It  was  objected  by  the  prisoner's  counsel,  that  these  facts  did 
not  amount  to  felony.  But  the  court  left  the  case  vrith  the  jury 
to  consider,  first,  Whether  they  thought  that  the  prisoner  had  a 
preconcerted  design  to  get  the  note  into  his  possession  with  an 
intent  to  steal  it ;  and,  secondly.  Whether  the  ftrqu^patm  intended 
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to  patt  with  the  note  to  the  pfisoner  without  having  the  money 

paid  before  he  parted  with  it  f    The  jury  found  the  affirmative  of 

the  first,  and  the  negative  of  the  second  question ;   and  concluded* 

that  the  prisoner  was  therefore  guilty.    And  this  conviction  wafr 

holden  right  upon  reference  to  all  the  Judges,  {x) 

Oliver's  case.        "^^  prisoner  was  indicted  for  stealing  bank-notes  to  the  amount 

The  prisoner     of  thirty-five  pouods,  the  property  of  William  Smith,  under  the 

pffered  toac-    following  circumstances.    The  prisoner,  being  in  possession  of  a 

commodate  ^'x       r       1 1        •  i.  •   ^  •  ui«     u  •      ^.i. 

the  prosecutor  quantity  of  gold  com  went  into  a  room  in  a  public-house,  m  the 
bygivinff  him  neighbourhood  of  Newcastie-upon-Tyne,  when  the  prosecutor, 
nSes'^uiKm  ^"  ^^^  ^*®  ^  gentleman's  servant,  and  who  had  about  him  notes 
which thepro-  belonging  to  his  master,  to  a  considerable  amount,  happened  to 
lecator  put       come  into  the  same  room.    Soon  afterwards  the  prisoner  took  an 
hcrof\anil>"    ^^^^^^^^^  ^  make  a  display  of  his  gold,  when  a  conversation  re- 
notes  for  the     specting  it  ensued  between  him  and  the  prosecutor ;  the  prosecu- 
purpose  of       tor  expressing  a  wish  that  the  prisoner  would  oblige  him  by  letting 
ixchawJS  ^    ^^™  ^^^  ^m^  gold  in  exchange  for  notes  and  silver,  not  at  an 
The  prisoner     advanced  price,  but  at  its  legal  currency.    The  prisoner  stated, 
took  up  the      that  if  it  would  be  any  accommodation  to  the  prosecutor,  and  the- 
^^ade  away       prosecutor  would  do  him  the  same  kindness  on  a  future  occasion, 
with  them.       he  would  let  him  have  some  gold  for  his  notes  and  silver ;  and  the- 
And  this  w)u     exchange  took  place  to  a  small  amount.    The  prisoner  then  ob- 
la^wny^  Uic  ^^^^y  ^^^  *f  it  would  be  of  any  material  service  to  the  prosecu- 
jury  beliered    tor,  he  would  procure  him  a  considerable  further  quantity  of  gold^ 
tiiat  the  pri'     if  the  prosecutor  would  lay  down  notes  to  the  amount.  Upon  this, 
to  nm  away^    the  prosecutor  put  down  thirty-five  pounds,  in  bank  notes,  for  the 
with  the  notety  purpose  of  receiving  back  their  amount  in.  gold ;  and  the  prisoner 
and  not  to  re-  took  them  up,  and  went  out  of  the  house  with  them,  promising  to 
torn  wi    t  6    ,^1;^,^  immediately  with  the  gold.    The  prisoner  dia  not  return  y 
.    and  the  prosecutor  never  saw  him  again  tiU  he  was  apprehended. 
Upon  these  facts.  Wood,  B.,  held,  that  the  case  clearly  amounted 
to  larceny,  if  the  jury  believed  that  the  intention  of  the  prisoner 
was  to  run  away  witii  the  notes,  and  never  to  return  with  the 
gold :   and  that  whether  the  prisoner  had,  at  the  time,  the  miimus 
furandif  was  the  sole  point  upon  which  the  question  turned ;  for 
if  the  prisoner  had,  at  the  time,  the  mnimm  furandi,  all  that  had 
been  said  respecting  the  property  having  been  parted  with  by  the 
delivery,  was  without  foundation,  as  the  property,  in  truth,  had 
never  been  parted  with  at  all.    The  learned  Judge  further  said, 
that  a  parting  with  the  property  in  goods  could  only  be  effected 
by  contract,  which  required  the  assent  of  two  minds :  but  that  in 
this  case  there  was  not  the  assent  of  the  mind,  either  of  the  pro- 
secutor, or  of  the  prisoner ;    the  prosecutor  only  meaning  to  part 
with  his  notes  on  the  faith  of  having  the  gold  in  return ;  and  the 
prisoner  never  meaning  to  barter,  but  to  steal,  (y) 
Property  ob-         So  where  it  appeared  that  the  prisoners  decoyed  the  prosecutor 
means  0?         ^^^  ^  public-house,   and  there  introduced  the  play  of  cutting 
cardfy  beu,      cards :    and  that  one  of  them  prevailed  upon  the  prosecutor  (wha 
^^  did  not  play  on  his  own  account)  to  cut  the  cards  for  him ;   and 


(if)  Aickles's  rase,  O.  B.  1784.     1  JVarOmmberUndSanuAas.  ISll.citedt 

Leach  894.  8  East  P.  C.  c.  16.  s.  106.  by  Gumey^  arguend.  ia  Wabh^t  caae^ 

p.  676.  4  TftttnU  874.    8  Leach  1078. 

(y)  Oliver's  case,  eor.  Wood,  B., 
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then,  under  pretence  that  the  prosecutor  had  cut  the  cards  for 
himself,  and  had  loet,  another  of  them  swept  his  money  off  the 
tahle  and  went  away  with  it :  it  was  considered  to  be  one  of 
those  caises  which  should  be  left  to  the  jury  to  determine  quo 
animo  the  money  was  obt^ned,  and  which  would  be  felony,  in 
case  they  should  find  that  the  money  was  obtained  upon  a  precon- 
certed plan  to  steal  it.  (2) 

So  if  there  is  a  plan  to  cheat  a  man  of  his  property  under 
colour  of  a  bet,  and  ne  parts  with  the  possession  only  to  deposit 
as  a  stake  to  one  of  the  confederates,  the  taking  by  such  con- 
federate is  felonious.  The  prosecutor  was  drawn  m  to  deposit 
twenty  guinea  notes  on  a  bet  that  one  of  the  prisoners  could  not 

fuess  right  three  times  successiyely  on  the  hiding  of  a  hal^nny 
y  another  of  the  prisoners  under  a  pot :  he  put  the  notes  in  thie 
hands  of  one  of  the  prisoners,  and  then  the  other  guessing  ripht, 
the  notes  were  handed  over.  The  question  was  left  to  the  jury 
whether,  at  the  time  the  notes  were  taken,  there  was  not  a  plan 
between  the  prisoners  that  they  should  be  kept,  under  the  false 
colour  of  winning  a  bet;  and  the  jury  so  found.  Upon  a  case  re- 
seryed,  the  Judges  (ten  of  them  being  present)  held,  that  the  con- 
viction was  right,  because  at  the  time  of  the  taking  the  prosecutor 
parted  with  the  possession  only,  (a) 

In  some  of  the  cases  of  this  deecription,  the  delivery  of  the 
goods  taken  has  been  only  by  way  of  pledge,  or  security ;  but  the 
same  doctrine  will  apply  if  such  delivery  were  obtained  fraudu- 
lently, and  with  intent  to  steal.  This  will  appear  from  the  follow- 
ing case,  where  the  fraud  practised  was  of  the  kind  commonly 
described  by  the  term  ring-dropping. 

The  prisoner,  John  Patch,  was  indicted  for  stealing  a  silver  Pttcb's  cue. 
watch,  steel  chain,  &c.  two  pieces  of  foreign  coin,  and  seven  The  prfaonw,^ 
shillings  in  money,  the  property  of  Joseph  Bunstead.    The  evi-  ^pUcet,  be^ 
dence  of  the  prosecutor  was  that  the  prisoner  and  two  other  per-  ingincom- 
sons,  who  made  their  escape,  had  joined  him  in  the  street ;  and  'J;JJ^*/^ 
that,  after  walking  a  short  space  with  him,  one  of  them  stooped  pl^tended  to 
down  and  picked  up  a  purse,  which,  upon  inspection,  was  found  flndaTaliiable 
to  contain  a  ring,  and  a  receipt  for  147/.,  purporting  to  be  the  re-  Jj^Jeciitor 
ceipt  of  a  jeweller  for  '^  a  rich  brilliant  diamond  ring.''    The  ^as  to  hare  a 
prisoner  proposed  that  they  should  go  into  some  public-house  to  ahare  of  the 
consider  m  what  manner  their  respective  portions  of  this  prize  JjJ^^'Jj}*^  ^^ 
should  be  divided,  and  they  went  accordingly.    Various  modes  of  iraa  preralied 
distribution  were  then  suggested;   and,  at  length,  the  prisoner  upoo  to  de- 
asked  the  prosecutor  if  he  would  take  the  ring,  and  deposit  his  5^tch^4c.aiid 
money  and  his  watch  as  a  security  to  return  it  upon  receiving  his  to  take  the 
portion  of  its  value.    The  prosecutor  assented  to  this  proposal ;  ring  nnta  hia 
and  signed  a  written  agreement,  dictated  by  the  prisoner,  to  the  "^  ^*ukl 


(%)  Rex  V.  Horner  and  others,  1 
Leach  870.  Cald.  996.  S.  C.  Tlie 
case  was  one  of  an  application  to  the 
eonrt  of  King^s  Bencb»  to  bail  the 
prisoners,  on  the  ground  that  the 
charge  against  them  amounted  only 
to  a  mUdememmar,  Probably  it  would 
liavc  been  considered  as  making  an 
itjal  dilfisrcace,  if  the  prosecutor 


had  been  playing  himself  at  the  time, 
and  had  parted  with  his  money  under 
the  idea  that  it  had  been  fairly  won. 
See  Nicholson's  case,  on/tf.  111  &  119* 
(a)  Rex  V.  Robson  and  others,  EasL 
T.  1820.  MS.  Bayley,  J.,  Russ.  &  R^. 
413.  This  differed  the  case  from  Mi* 
cholsoo's  case,  ante^  1 U  &  1 18« 


Of  Zare^,-'-4)f4i  Taking,  .%c.  hgf    [book  it. 


be  pdd.^  The  effect  that  when  the  prisoner,  or  ^ther  of  the  other  two  men  re- 
of  tt!e  prSoner  *^™c^  ^^  watch  and  money,  and  seventy  pounds,  he  would  re-' 
made  off  with  deliver  to  them  the  purse  and  the  ring.  The  prosecutor  then  laid 
the  wmtch,  the  watch  and  money  mentioned  in  the  indictment  upon  the  table, 
riDffpro^dto  ^^^  received  the  ring.  After  which  the  prisoner  beckoned  the 
be  of  the  ra-  prosecutor  out  of  the  room,  upon  a  pretence  of  speaking  to  him 
^^  ?!tft  °^  ^^  private ;  and  during  this  interval  the  other  two  men  went  off 
itVaB  iJffto  ^'^^  ^^  property.  The  abrupt  manner  in  which  they  went  away 
the  jury  to  say  made  the  prosecutor  conceive  that  he  had  been  defrauded;  but 
whe^er  thUi  ^hg  prisoner  told  him  not  to  be  uneasy,  for  he  knew  the  two  men 
a^ec^certed  ^^^7  ^®U,  and  would  take  care  that  he  should  have  his  money  and 
plan  to  obtain  watch  again.  The  prosecutor,  however,  secured  the  prisoner, 
the  watch,       ^j^^  Ij^^^  made  proposals  to  him  to  make  the  matter  up.    The 

Ac:  and  the       •  i      j  *1  ^^        i  •^^^ 

prisoner  was     ^^uig  was  valued  at  ten  shilungs. 

found  gnilty.        Upon  these  facts  it  was  objected  on  behalf  of  the  prisoner,  that, 

as  the  prosecutor  ha^  parted  voluntarily  with  his  property,  it  was 

a  fraud  only,  and  not  a  felony.    But  the  court  referred  it  to  the 

jury  to  consider  whether  the  whole  transaction  was  not  an  artful 

and  preconcerted  sdieme,  in  the  three  men,  feloniously  to  obtain 

the  prosecutor's  watch  and  money ;  and  whether  the  prisoner  and 

the  other  two  men  were  not  all  in  concert  together  to  procure,  by 

such  a  pretext,  any  man's  money  whom  they  might  meet,  and  to 

embezzle  it;  or,  in  otfa^  words,  to  steal  it.    And  the  jury  found 

the  prisoner  guUty.(£) 

Moore's  case.        The  prisoner,   Humphrey  Moore,   was  indicted  for  stealing 

^®jJ*j^*PJJ"  twenty  guineas  and  four  doubloons,  the  property  of  John  Field. 

the  prosecutor  The  prosecutor  was  walking  along  the  street,  when  a  stranger 

to  delirer        joined  company  with  him ;  and,  after  walking  a  little  way  in  con- 

iieas  anSlrour  ^'^^i^^'^  together,  the  stranger  suddenlv  stopped,  and  picked  up 

doubloons,  by  a  purse  which  was  lying  at  a  door.    After  tney  had  proceeded 

wmy  of  pledge  about  forty  yards,  the  stranger  proposed  that  they  should  go  and 

feU  jewd°prfr-  ^^^^^  ^  P®*  ^f  porter,  and  see  what  they  had  picked  up.    The 

tended  to  be     prosecutor  was  persuaded  to  comply ;  and  they  accordingly  went 

found,  with  In-  mto  a  private  room,   in  an  adjacent  public-house,    where  the 

^e^money,  it  stranger  pulled  out  the  purse,  and  from  one  end  of  it  produced  a 

washoldento  receipt,  signed  W.  Smith,  for  210/.  ^^for  one  brilliant  diamond 

be  larceny.       i€  duster  ring,"  and  from  the  other  end  he  pulled  out  the  ring 

itself.    A  conversation  then  ensued  upon  the  subject  of  their  good 

fortune,  during  which  the  prisoner  entered  the  room ;  when  the 

ring  was  shewn  to  him;  and,  after  praising  the  beauty  of  its 

lustre,  he  offered  to  settle  the  division  of  its  value.    The  stranger 

lamented  that  he  had  no  money  about  him,  upon  which  the  pri* 

soner  asked  the  prosecutor  if  he  had  any.    The  prosecutor  re- 


{b)  Patch's  case,  0.  B.  1782,  cor. 
Gould,  J.,  Perryn,  B.,  and  Bailer,  J., 
1  Leach  938.  2  East  P.  C.  c.  16.  s. 
107.  p.  678.  It  appears  that  the  court 

Proceeded  upon  the  authority  of 
ear's  case  {po9t,  1S7)-  Aqd  it  is 
stated  that  their  opinion  was  founded 
on  this,  that  the  poinaUm  wat  oft- 
iaSmed  h^frav4%  and  the  property  not 
alteredi  for  the  prosecutor  nas  to 


have  it  aeain ;  and  that,  therefore,  it 
was  not  Tike  the  case  of  goods  sold 
on  credit,  where  the  buyer  means  im- 
mediately to  convert  them  into  mo-* 
ney,  and  is  not  able,  nor  intends  to 
pay  for  them;  for  there  the  buyer 
gets  the  absolute  property  by  the  act 
and  consent  of  the  owner.  8  Bast. 
P.  G.  c.  16.  s.  107.  p.  679. 
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plied  that  he  had  forty  or  fifty'  pounds  at  hdme^  and  the  prisoner 
Mid  that  such  a  sum  would  just  do.  They  all  three  then  went  to 
the  prosecniar's  lodgings  at  Ctelsea,  where  the  proseeutor  got  the 
money  >  and  they  then  went  to  a  puUic-house  in  the  neighbour^- 
heod,  where  the  prosecutor  put  down  twenty  guineas  and  four 
doubloons,  which  the  stranger,  in  the  presence  of  the  prisoner, 
took  up,  and  in  return-gave  the  prosecutor  the  ring;  desiring  that 
he  would  meet  him  at  the  same  place,  on  the  next  morning  at 
nine  o'clock,  and  proimsing  that  he  wmild  then  return  to  him  the 
twenty  guineas  and  the  four  doubloons,  and  also  gire  him  one 
hundred  guineas  for  his  share  of  the  ring.  It  was  vlso  appointed 
that  the  prisoner  should  be  there,  and  agreed  that  the  prosecutor 
and  the  stranger  shoald  give  him  a  gtiinea  each  for  his  trouble. 
The  prisoner  and  the  stranger  went  away  together.  The  prosecutor 
attended  the  next  morning  pursuant  to  the  appointment,  but  nei- 
ther of  the  other  pairties  came.  The  ring  wa^  of  a  very  trifling 
value. 

It  was  left  with  the  jury  to  consider,  upon  these  facts,  whether 
the  prisoner  and  the  stranger  were  not  confederated  t<^ther,  for 
the  purpose  of  obtaining  money,  on  pretence  of  sharing  the  value 
of  the  ring,  and  whether  he  had  net  aided  and  assisted  the  stranger 
to  obtain  the  money  by  the  means  which  were  used  for  that  pur- 
pose. And  the  jury  being  of  opinion  he  was  so  confederated  with 
the  stranger,  and  aiding  and  assisting  him,  found  the  prisoner 
guiky,  si&ject  to  the  opinion  of  the  Judges  whether  the  offence 
amounted  to  felony.  The  case  being  submitted  to  their  consi- 
deration, and  eleven  of  them  being  present,  the  majority  (nine  of 
them)  were  of  opinion  that  the  guineas  and  the  doubloons  were 
depoaited  in  the  nature  of  a  pledge,  and  not  as  a  loan ;  so  that, 
though  the  possession  was  parted  with,  the  property  was  not-; 
(more  especially  as  to  the  doubloons,  whkh  the  prosecutor  clearly 
understood  were  to  be  returned  the  next  day  in  specie)  and  there* 
fore  as  the  prisoner  had  obtained  them  with  a  fraudulent  intent  to 
apply  then^  to  his  own  use,  the  offence  beciiame  felony,  from  the 
inientian  wUh  wfdch  he  gained  the  possession.  And  they  also  held 
that,  as  the  prisoner  and  his  companion  were  acting  in  concert 
together,  they  were  equally  guilty.  The  other  two  Judges  thought 
tiuit  the  doubloons  were  to  be  considered  as  money,  anni  that  the 
whole  was  a  loan  on  the  security  of  the  ring,  which  the  prosecutor 
believed  to  be  of  much  greater  value  than  the  money  he  advanced 
upoa  it,  and  that  therefore  he  had  voluntarily  parted  with  the 
property  as  well,  as^  the  possessibn.  And  they  said  that  when 
money  was  delivered  by  a  man  on  such  an  occasion,  it  waa  not  in 
his  contemplation  to  have  the  same  identical  money  back  again. (c) 

The  prisoner,  John  Watson,  was  indicted  for  stealing  several 


(e)  Moore's  case,  O.  B.  April  Ses- 
ooB,  1784.  1  Leach  814.  2  Bafii. 
P.  Cv  c«  IS.  8. 107.  p.  679.  In  Manh^ 
rase,  O.  B.  October  SeasioiiBv  1784,  I 
Leach  345.  a  similar  qnestioa  was  r«- 
servcd  %  8ta4  afterwards  the  prisoner 
was  iafomied  that  as  his  ease  was 
eiactly  siaailav  to  that  of  Moore,  aad 


no  ground  either  in  law,  or  in  fact, 
for  making  any  distiaelion  between 
them,  the  Judges  had  declared  their 
opinion  that  the  taking  amounted  Co 
a  felonious  lahiag  i  aad  the  prifloner 
was  sentenced- to  be  traasported  for 
foarteea  yean* 
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Watson's  case,  .bank-notes  of  the  value  of  100/.,  the  property  of  John  Smithy  in 
i^u^^wr-  *"^  dwelling-house,  against  the  statute  12  Ann.  c,  7-    The  facU 
son  to  deliver    Were  these :  Marjr  Smith,  the  prosecutor's  wife,  stttted,  that  as 
bank-notes  to   ^he  was  going  along  the  street  the  prisoner  stooped  down,  picked 
^do^WiT^^    up  a  smidl  parcel,  and  sud  that  he  had  got  a  prize:  upon  which 
dropyimg,  and    she  cricd,  ^*  Halves,"  and  said  it  was  usual  to  give  half  of  what 
upon  the  usnai  was  found.    They  went  together  into  St.  James's  Park,  where 
tbat^t?e  notes   ^^Y  examined  the  parcel  in  the  presence  of  another  man,  (who 
aboaid  be  re-    appeared  to  be  an  accomplice  of  the  prisoner's,)  and  found  in  it  a 
turned,  and      locket  with  a  large  stone,  and  a  paper  purporting  to  be  the  receipt 
tiic  jewel  di-     ^^  ^  jeweller  for  250/.  for  a  diamond  locket.    The  prisoner  said 
vided.   Held    his  name  was  Smith,  that  he  was  the  captain  of  a  ship,  and  that 
to  be  larceny,    he  would  go  to  a  friend's  house,  where  bis  cargo  was,  and  bring 
100/.  towards  paying  the  witness  her  share.    He  went  according- 
ly, was  absent  about  fifteen  minutes,  and  when  he  returned,  he 
said  that  his  friend  was  not  at  home.    After  some  forther  propo- 
sals respecting  the  disposal  of  the  locket,  it  was  at  length  agreed 
between  them,  that  the  locket  should  be  left  in  the  custody  of  the 
witness,  and  that  she  should  deposit  100/.  in  the  pdsoner  s  hands 
as  a  security  to  return  him  the  locket  the  next  morning ;  at  which 
time  she  was  to  receive  from  him  half  the  value  of  the  locket,  as 
mentioned  in  the  receipt  found ;  and  she  was  to  have  the  100/.  de- 
posited in  the  prisoner's  hands,  as  such  security  as  aforesaid,  re- 
turned back.    They  then  went  to  the  witness's  house,  where  she 
procured  bank-notes  to  the  amount  of  100/.  and  laid  them  on  the 
table,  and  the  prisoner  took  up  the  bank-notes,  said  that  they 
were  right,  and  that  he  would  call  the  next  morning  and  settle 
the  whole.    He  then  delivered  up  the  locket,  went  off  with  the 
notes,  and  never  returned  again.    ^The  locket  was  only  of  the 
value  of  five  shillings  and  sixpence. 

Upon  this  evidence  the  prisoner  was  convicted  of  the  simple  fe- 
lony, in  stealing  the  notes  :  but  a  case  was  reserved  for  the  opi- 
nion of  the  Judges  upon  the  objection  that  this  was  only  a  fraud, 
and  not  a  felony.  All  the  Judges  held  the  conviction  proper,  {d) 
Persons  acting  If  several  hCt  in  concert  to  steal  a  man's  goods,  and  he  is  in- 
U  concert.  duced  by  fraud  to  trust  one  of  them  in  the  presence  of  the  others 
with  the  possession  of  the  goods,  and  then  another  of  the  party 
entice  the  owner  away,  in  order  that  the  partv  who  has  obtained 
such  possession  may  carry  the  goods  away,  all  will  be  guilty  of 
felony,  the  receipt  by  one  under  such  circumstances  being  a  felo- 
nious taking  by  all.  Standley,  Jones,  and  Webster,  conspired  to 
get  some  money  from  McLaughlin,  and  they  pretended  that  he 
could  not  produce  100/.,  upon  which  he  produced  it  in  notes  which 
Jones  took  to  count  and  afterwards  handed  to  Standley,  and  Stand- 
ley  and  Webster  pretended  to  gamble  for  them,  Jones  then  beck- 
oned McLaughlin  out  of  the  room,  and  Standley  and  Webster 

<d)  Watson's  case,  0.  B.  1794.    8  at  first  was  thought  to  have  been  the 

IiMch  640.    SEastP.C.  €.  16.  s.  107.  case)  the  Judges  all  expressed  their 

p.  680,    The  case  was  disposed  of  by  opinion,  that  as  the  notes  were  in  the 

the  Judges  in  Hil.  T.  1796,  when  upon  possession  of  the  prosecutrix,  and  de- 

'  the  suppositioji  that  the  verdict  had  rived  no  protection  from  the  hoa3e» 

been  taken  for  the  capital  offence  of  the  case  did  not  fall  withia  the  ala« 

stealing  in  the  dweUing-hoasei  (which  ittt€»  18  Ann*  c*  7.    See  snle,  p.  5K 
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immediately  decamped  with  the  money,  and  all  the  three  afteiv 
wards  shared  it.  Upon  a  caii  reserved  the  Judges  were  unani- 
mous that  this  was  larceny  in  all  the  three,  (e)  in  another  case. 
County  and  Donovan  planned  to  roh  the  prosecutrix  of  some  coats, 
and  County  got  her  to  go  with  him  that  he  might  get  some  money 
to  buy  them  of  her,  and  she  left  the  qoats  with  Donovan  who  im- 
mediately absconded  with  them ;  and  upon  a  case  reserved,  the 
Judges  held  the  leceipt  by  Donovan  to  be  a  felonious  taking  of 
4he  coats  by  both4(/) 

The  following  is  a  case  which,  upon  its  being  submitted  to  the  Pear's  cue. 
(Consideration  of  the  Judges,  underwent  a  great  deal  of  discussion.  '^F^^^^^ 
The  prisoner,  John  Pear,  was  indicted  for  stealing  a  black  mare,  ^n  tlw^pra- 
'the  property  of  Samuel  ^nch.    It  appeared  in  evidence,  that  the  tence  of  tak- 
prosecutor  was  the  keeper  of  a  livery  stable  in  the  Borough,  and  |JJJ|^\]^'^*^' 
that  the  prisoner  on  the  2d  of  July  j77®9  hired  the  mare  of  him,  fmmedUitely 
for  the  day,  to  go  to  Satton  in  Surrey,  and  back  again ;  and,  upon  afterwards 
being  asked  where  he  lived,  said  that  he  lodged  at  No,  25  in  King-  J^Jlli^^Sf 
street,  and  that  he  should  return  about  eight  o'clock  in  the  even-  thatitiPM 
ing.    He  did  not  return  as  he  had  promised ;  in  consequence  of  hired  wftb  the 
which  the  prosecutor  went  next  day  to  enquire  for  him  according  [j^|n^°^ ' 
to  the  direction  he  had  given,  but  could  not  find  any  such  person,  and  found'the 
It  turned  out  that  the  prisoner  sold  the  mare  on  the  afternoon  of  prisoner  guilty 
the  same  day  on  which  he  hired  it,  in  Smithfield  market.    The  ^nJ^f^. 
learned  Judge,  by  whom  the  prisoner  was  tried,  left  it  to  the  jury  diet  was  ap- 
.to  eonsider,  whether  the  prisoner  hired  the  nuure  with  the  intent  proved  of  w 
4)f  taking  the   journey  which    he    mentioned,    and  afterwards  fh^jfuT^ 
jcfaanged  thatistention  ;  and  directed  them  that,  if  they  were  of  after  great 
t>pinion  that  he  did  so,  they  should  acquit  him,  as  in  such  case  discnaiioii. 
the  mare  must  have  been  sold  while  the  privity  of  contract  sub- 
aisted :  but  he  directed  them  to  find  the  prisoner  guilty  in  case 
they  were  of  opinion  that  the  journey  was  a  mere  pretence  of  the 
ofisoner's  to  get  the  mare  into  his  possession,  and  that  he  hired 
her  with  an  intention  of  stealing  her.    The  jurv  found  the  pri- 
Joner  guilty,  aad  the  point  was  reserved  for  the  opinion  of  the 
kludges. 

The  Judges,  after  mature  deliberation,  differed  very  consider- 
ably as  to  the  law  of  this  case.  One  of  them  held  that  it  was  not 
felony  at  common  law ;  because  there  was  no  actual  taking  of  the 
snare  by  the  prisoner.  Three  others,  though  they  thought  that 
the  offence  would  clearly  have  been  felony  by  the  common  law, 
entertmned  considerable- doubts  in  consequence  of  the  statutes  33 
Hen.  VIII.  and  30  Geo.  II.  relating  to  the  offence  of  obtaining 
goods  by  false  tokens  or  false  pretences,  which  statutes  nuide  such 
offences  punishable  as  misdemeanors  only.  But  seven  of  the 
Judges  were  clearly  of  opinion  that  the  offence  was  felony.  (^) 
They  held  that  the  obtaining  possession  of  the  mare,  and  after- 
wards cUsposing  of  her  in  the  manner  stated  was  in  the  construc- 
tion of  law  such  a  taking  aa  would  have  nuide  the  prisoner  liable 

(e)  Rex  ff.  Standley,  East  T.  1S06,  stone,  J.,  the  twelfth  Judge  who  was 

MS.  Bajriey,  J.,  Rn».  &t  Rj.  306.  abaeat  on  account  of  illnesB,  alwajs 

if)  Rex  V.  County,  East  T.  1816,  held  that  it  was  felonj.    8  East  P.  C. 

MS.  Bayley,  J.  c.  10.  s.  118.  p.  686.  in  the  note. 

jfg)  It  is  stated  also,  that  Bbick- 


l^ 
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Charlewood's 
case. 

The  prisoner 
obtained  a 
horse  ander 
pretence  of 
Diring  it  to 
take  a  jour- 
ne7^  and 
shortly  after- 
wards sold  it. 
Held  to  be 
larceny^  the 
jury  finding 
an  intent  to 
steal  the  horse 
at  the  time  of 
hiring  it. 


to  an  aetion  of  trespass  at  the  suit  of  the  owner,  if  he  had  not 
intended  to  steal  her ;  for  she  was  ddivered  to  the  prisoner  for  a 
speeial  purpose  onlj,  namely,  to  go  to  Sutton,  which  he  never  in«- 
tended  to  do,  but  immediately  sold  her.  That  in  this  light  the 
case  would  be  similar  to  what  was  laid  down  by  Idttleton,  sect. 
71,  who  says,  ^'  if  I  lend  to  one  my  sheep  to  dung  his  land,  or  my 
oxen  to  plough  the  land,  and  he  killed  my  cattle, :  I  may  Yuare 
trespass  notwithstanding  the  lending."  That  if  in  such  a  case 
trespass  would  have  lain,  there  could  be  no  doubt  but  that  in  this 
case,  where  the  felonious  intent  at*  the  time  of  obtoining  the 
possession,  was  found  by  the  jury,  it  was  felony  by  the  common 
law.  (A) 

The  prisoner,  George  Charlewood,  was  indicted  for  stealing  a 
bay  gelding,  the  property  of  John  Houseman.  The  prosecutor 
was  a  livery-stable  keeper  in  Crown^street  Soho ;  and  on  the  4th 
October  1785,  the  prisoner,  who  was  a  post-boy,  applied  to  him 
for  a  horse,  in  the  name  of  a  Mr.  Eley,  saying,  that  there  was  a 
chaise  going  to  Bamet,  and  that  Mr.  £ley  wanted  a  horse  to  ac-^ 
company  the  chaise,  to  carry  a  servant,  and  td  return  with  the 
chaise.  The  gelding  described  in  the  indictment  was  accordingty 
delivered  to  him  by  the  prosecutor's  servant.  The  prisoner 
mounted  the  horse ;  and,  on  going  out  of  the  stable-ystrd,  and 
meeting  a  friend  of  his,  who  asked  him  where  he  was  goii^,  he 
said  that  he  was  going  no  further  than  Bamet.  He  accordingly- 
proceeded  towards  Tottenham-conrt-road,  which  leads  to  Bamet, 
and  also,  thoi^h  in  some  degree  circuitously,  to  Mr.  Eley's  house. 
This  transaction  took  place  about  nine  o'clock  in  the  morning ; 
and  between  three  and  four  o'clock  in  the  afternoon  of  the  same 
day,  the  prisoner  sold  the  gelding  in  Goodman's  fields  for  a  guinea 
and  a  half,  including  the  bridle  and  saddle.  The  horse  appeared 
to  have  been  ridden  very  hard,  and  his  knees  were  broken  very 
badly.  The  purchaser  almost  immediatdy  disposed  of  his  bargain 
for  fifteen  shillings. 

On  putting  tms  case  to  the  jury,  it  was  stated  by  the  Coart, 
that  the  Judges  in  Pear's  case,  under  circumstances  similar  to  th« 
present,  had  determined,  that  if  a  jury  be  satisfied,  by  the  facts 
proved^  that  a  person,  at  the  time  he  obtained  another's  property, 
meant  to  convert  it  to  his  own  use,  it  is  felony.  That  there  was, 
however,  a  distinction  to  be  observed  in  the  present  case,  though 
so  nice  a  one  as  possibly  not  to  be  obvious  to  common  under- 
standings. It  was  this ;  that  if  it  appeared  to  them,  that  the 
prisoner  at  the  time  he  hired  the  horse,  for  the  purpose  of  going 
to  Bamet^  really  intended  to  go  there,  but  that,  finding  himself  in 
possession  of  the  horse,  he  afterwards  formed  the  intention  of 
converting  it  to  his  own  use^  instead  of  proceeding  to  the  place 
to  which  the  horse  was  hired  to  go,  it  would  not  amount  to  a 
felonious  taking.  The  jury  found  the  prisoner  guilty,  on  the 
ground  that  he  intended  to  steal  the  horse  at  the  time  he  hired  it; 
and  he  was  afterwards  executed.  (1) 


(A)  Peat^g  case,  O,  B.  1779.  1 
Leach  812.  2  East  P.  G.  c.  16.  9. 
1 12.  p.  685;  in  which  latter  work  the 
judgment  (which  is  stated  to  have 


been  settled  and  approved  by  several 
of  the  Judces  hefore  it  was  delitered) 
is  given  at  large. 
(0  Charlewood's  case,  0«  B.  1766. 
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Major  Semple  wae  indicted  for  stealing  a  post-chaise,  and  the  Sempie's  case. 
foUowing  facts  were  proved  in  support  of  the  charge.    The  prose-  '^^  {^^^^ 
cutor,  Mr.  Lycett^  was  a  coachmaker,  who  let  out  carriages  to  hire.  po8t-chaise,by 
The  prisoner  was  a  gentleman  who  lodged  in  the  neighbourhood  hiring,  with  an 
under  the  name  of  Major  Harrold;    and  had  sometimes  hired  t"rt"uto^hS" 
carriages  from  the  prosecutor,  as  he  had  occasion  for  them,  and  had  own  use.  And 
paid  for  them  with  punctuality.     On  the  first  of  September,  1785,  it  was  hoidea 
the  prisoner  hired  a  post-chaise  of  the  prosecutor,  saying,  that  he  JJihoufflTthe 
should  want  it  for  three  weeks  or  a  month,  as  he  was  going  a  tour  contract  of    . 
round  the  North.     It  was  agreed  that  the  prisoner  should  pay  at  hiring  was  not 
the  rate  of  five  shillings  a  day  during  that  time ;    and  a  price  of  ^[/5mc! 
fifty  guineas  was  talked  about,  in  case  he  should  determine  to 
purchase  the  chaise  on  his  return  to  London  :    but  no  positive 
agreement  took  place  between  them  on  the  subject  of  the  purchase* 
In  a  few  days  afterwards  the  prisoner  took  the  chaise  from  Mr. 
Lycett's  with  his  own  horses,  and  was  driven  in  it  from  London 
to  an  inn  at  Uxbridge,  where  he  ordered  a  pair  of  horses,  and 
went  from  thence  to  Bulstrode,  and  returned.   He  then  took  fresh 
horses  at  the  same  inn  at  Uxbridge ;  but  where  he  went  with  the 
chaise  afterwards  did  not  appear.     But  it  appeared  that  he  never 
returned  it  to  Mr.  Lycett ;    and  that  no  tidings  could  be  obtained 
of  him  till  twelve  months  afterwards^  when  be  was  apprehended 
on  some  other  charge. 

It  was  submitted  to  the  court,  on  behalf  of  the  prisoner,  that 
upon  these  facts  the  offence  did  not  amount  to  felony ;  and  that 
the  case  was  distinguishable  from  those  of  Pear  (k)  and  Aickles,  (/) 
inasmuch  as  in  those  cases  the  parties  had  never  obtained  the 
legal  possession  of  the  goods  delivered  to  them  ;  whereas,  in  the 
present  case,  the  prisoner  had  obtained  the  chaise  upon  a  contract, 
which  it  was  not  proved  that  he  had  broken ;  as  the  chaise  was 
not  hired  for  any  definite  length  of  time,  or  to  go  to  any  certain 
place ;  and  the  mere  understanding  that  it  was  for  three  weeks  or 
a  month,  for  the  purpose  of  making  a  tour  round  the  North,  made 
no  part  of  the  contract.  And,  even  supposing  that  the  contract 
should  be  thought  not  to  extend  beyond  the  three  weeks  or  a 
months  yet,  as  it  was  clear  that,  during  that  time  at  least,  the 
prisoner  had  the  legal  possession  of  the  chaise,  no  intention  to 
convert  it  wrongfully  to  his  own  use,  arising  afterwards,  whether 
from  necessity  or  dishonesty,  would  make  the  withholding  it 
felony ;  as  the  animus  furandi  must  exist  at  the  time  the  property 
is  obtained.  But  the  court  said,  that  they  were  bound  by  the 
determination  of  former  cases,  Uiat  it  was  at  that  time  settled 
that  the  question  of  intention  was  for  the  consideration  of  the 
jury ;  and  that,  in  this  case,  if  the  jury  should  be  of  opinion  that 
the  original  tfdiLing  of  the  chaise  was  with  a  felonious  intent  to 
steal  it,  and  the  hiring  a  mere  pretence  to  enable  the  prisoner  to 

1  Leach  409.  .  2  East  P.  C.  c.  16.  s.     the  ead  and  purpose   of  hiring  th& 
118.  p.  689.     Another  point  was  sub-     horse   being  determined  »  but  as  to 
mttled  to  the   consideration  of  the     this,  see  Rex  v.  Baoks^liof/x  13^< 
jury  as  to  a  felonious  taking  after         {k)  Anle^  1«4. 
the  prisoner's  return  to  London,  and        (/)  ^RJf^,.1^4» 
VOL.  II.  K 
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effectuate  that  design,  Mathout  any  intention  to  restore  or  pay  for 
itj  it  would  fall  precisely  within  the  principle  of  Pear's  ease,  and 
the  other  decisions  which  had  been  made :  and  the  taking  would 
amount  to  felony.  For  if  the  owner  only  intended  to  give  the 
prisoner  a  qualified  use  of  the  chaise,  and  Ihe  prisoner  had  no  in- 
tention to  make  use  of  that  qualified  possession,  but  to  convert  it 
to  his  own  use,  he  did  not  take  it  upon  the  contract,  and  therefore 
did  not  obtain  the  lawful  possession  of  it :  but  if  there  were  a 
bond  Jide  hiring,  and  a  real  intention  of  returning  it  at  that  time, 
the  subsequent  conversion  of  it  could  not  be  felony ;  for  by  such 
contract  and  delivery  the  prisoner  would  have  acquired  the  lawful 
possession  of  the  chaise ;  in  which  case  his  subsequent  abuse  of 
that  trust  would  not  be  felony.  That  as  to  there  being  no  proof 
of  actual  conversion  in  this  case,  it  was  not  necessary  ;  but  the 
jury  must  judge  of  it  from  the  circumstances.  If  the  prisoner  had 
staid  out  six  weeks,  or  two  months,  and  on  his  return  had  offered  to 
restoi'e  the  chaise  to  the  owner,  or  to  pay  him  for  it,  such  a  conduct 
would  have  been  evidence  of  an  honest  intention  at  the  time  of  the 
hiring.  But  there  was  no  account  given  of  it,  even  up  to  that  mo- 
ment :  and  therefore  a  presumption  was  raised  against  the  prisoner, 
which  it  was  incumbent  on  him  to  repel ;  and  if  he  could  not,  the 
jury  would  have  to  consider,  from  all  the  facts  in  proof,  whether  the 
taking  were  with  a  felonious  intent  or  not.  If  it  were,  the  case 
fell  directly  within  the  principle  which  governed  that  of  Pear's 
from  which  it  could  not  be  distinguished.  The  court,  therefore, 
left  the  question  of  intention  to  the  jury,  who  found  the  prisoner 
guilty;  and  he  received  sentence  of  transportation  for  seven 
years,  (m) 

A  delivery  of  goods  obtained  by  a  fraudulent  abuse  of  legal  pro- 
cess has  been  already  mqptioned  as  amongst  the  most  aggravated 
of  these  cases  of  larceny  where  the  taking  is  efiected  by  procuring 
a  delivery  of  the  goods  from  the  owner,  or  other  person  authorized 
to  dispose  of  them,  {n)  It  will  generally  be  a  matter  of  some 
difficulty  to  give  satisfactory  proof  of  a  felonious  intent  in  such  a 
transaction  ;  but  if  the  offence  be  proved,  the  severest  punish- 
ment which  it  can  receive  may  well  be  inflicted  ;  for  it  has  been 
justly  observed  that  such  an  offence  converts  the  process  of  the 
law,  which  is  the  best  security  for  property,  into  an  instrument  of 
rapine  and  plunder,  (o) 

The  books  do  not  furnish  many  instances  of  larcenies  of  this 
description.  But  it  is  laid  down  that  if  a  person,  intending  to 
dteal  a  horse,  take  out  a  replevin,  and  having  thereby  pro- 
cured the  horse  to  be  delivered  to  him  by  the  sheriff,  ride 
him  away ;  or  if  a  man,  intending  to  steal  the  goods  of  another, 
firaudulently  deliver  an  ejectment,  and  by  obtaining  judgment 
against  the  casual  ejector,  get  possession  of  his  house,  and 
take  his  goods ;    in  both  these  cases  the  taking  will  amount  to 


(m)  SetDple^s  case,  evr.  Gould,  J., 
aud  Adair,  Serjt,  Recorder,  O.  ». 
1786,  1  Leach  420.  It  East.  P.  C.  c. 
16.  8.  112.  p.  691. 


(n)  AntCy  118. 

(0)  1  Hawk.  'P.  C.  c.  SS.  B.  12. 
Ba$t.  P.  €.  c.  16.  s.  96.  p.  660. 
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larceny,  (p)  '  So  if,  under  pretext  x>y  colour  of  a  capias  utlaga^ 
turn  sued  out  ^er  an  outlawry  clandestinely  obtained  against  a 
visible  man^  lus  goods  be  taken  with  a  felonious  intent,  it  will  be 
felony,  {q) 

In  a  case  of  this  description,  where  the  prisoners  were  indicted  Fair  and 
for  breaking  the  house  of  R.  Stanyer,  putting  his  wife  in  fear,  and "  Chadwick's 
stealing  goods,  the  foUowing  facts  were  proved.    The  prisoners  Goods  obtain' 
intending  to  xifie  a  house  in  which  a  Mrs.  Stanyer  lived,  apart  edbyfrnudu- 
from  her  husband,  went  to  an  attorney,  and  pretending  that  Mrs.  'en^ej^ct- 
Stanyer  was  tenant  to  one  of  them,  and  in  arrear  for  rent,  obtained 
possession  of  the  house  by  ^eans  of  a  fraudulent  ejectment ;  and 
at  the  same  time  arrested  Mrs.  Stanyer,  by  virtue  of  a  writ  of' 
latitat,  and  caused  her  to  be  carried  io  prison.    The  prisoners 
then  rifled  the  house,  and  took  away  the  goods,  some  of  which 
they  hid,  altered  the  marks  of  others,  and  sold  the  rest.     When 
they  were  questioned  concerning  these  acts,  and  asked  what  colour 
of  title  they  had  to  the  house  or  goods,  they  could  pretend  none. 
And  it  was  proved,  that  the  real  landlord  had  received  the  rent  of 
the  house  for  many  years,  and  that  no  re;nt  was  in  arrear.  Neither 
could  the  prisoners  prelend  to  any  cause  of  action  against  Mrs. 
Stanyer.     Upon  these  facts  the  jury  were  directed,  that  if  they 
believed  that  the  prisoners  had  done  all  this  with  an  intent  to  rob, 
they  ought  to  find  them  guilty,  which  they  accordingly  did,  diad 
both  prisoners  were  executed*  (r) 

II.  Where  it  appears  that  the  delivery  of  the  goods  .by  the  Delivery  of 
owner,  or  person  authorized  to  dispose  of  them,  W€is  not  obtained  J^5^  d^^ith^^" 
frauditlentli/,  and  with  intent  to  steal,  a  remaining  inquiry  may  be^   out  fraud,  and 
<— whether    such  lawful  possession  has   been  determined,  and  question  whe- 
whether  there  has  been  any 'new  and  felonious  taking.  (*)     Thus   |,cen*a^new** 
it  has  been  held,  that  if  a.carrier  take  a  pack  of  goods  to  the  place  and  felonious 
appointed,   and   deliver  or  4^y  it  .down,  his  possession   is   de-  taking, 
termined ;   and  if  he  afterwards  carry  it  away  with  intqnt  to  steal 
it,  this  will  be  a  new  taking,  and  felonious,  {t) 

If  the  lawful  possession  has  not  been  determined,  the  goods  will 
continue  in  the  possession  of  the  party  to  whom  they  were  de- 
livered by  baibnent ;  and  the  general  principle  of  law  will  prevail, 

that  if  a  person  obtain  the  goods  of  another  without  fraud, 

although  he  have  the  ammus  furandi  afterwards,  and  convert 
'^  them  to  his  own  use^  he  cannot  be  guilty  of  felony."  (tf)  A 
principle  which  has  been  holden  to  extend  to  the  cases  of  a  tailor, 
who  has  cloth  delivered  to  him  to  make  clothes  with;  a. cancer 
who  receives  goods  to  carry  to  a  certain  place ;  and  a  friend  who 
is  entrusted  with  goods  to  keep  for  the  use  of  the  owner ;  which 
they  afterwards  severally  embezzle,  (or)     And  so  also,  if  plate  be 

(p)  3  Inst  108.     1  Hale  507.    Kel.  Leach,  1064,  note  (a). 

4S.     1  Hawk.  P.  C.  c.  83.  s.  12.    S  (t)  AnU,  118. 

£ast.  P.  C.  c.  16.  s.  96.  p.  660.  {t)  3  Inst.  107.     1  Hale  605. 

(f)  S  £ast  P.  C.  c.  16.  s.  96.  p.  660.  (u)  3  Inst.  107.    2  East.  P.  C.  c.  16. 

And  see  cases  of  a  breaking  and  en-  s.  1 13.  p.  693. 

terii^  in  burglary,  effected  by  fraud,  (jr)  Slaandf.  P.  C.  25.     1  Hale  504, 

«ftftf,  8.  505.    3  Inst.  107,  108.    1  Hawk.  P.  C 

(r)  Rex  v.RickardFarr^ad  Eleanor  c.  33.  s,  2.    2  East.  P.  C.  c.  16.  s.  113. 

Cbadwick,  O.  B.  1665.     Kcl.  43,  44.  p.  693. 
2  Bart.  F.  C.  C  16.  s.  96.  p.  660.    2 
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delivered  to  a  goldsmith  to  work  or  to  weigh,  or  as  a  deposit,  it 
has  been  sard  that  his  conversion  of  it  will  not  be  a  felony,  (y)  It 
has,  however,  been  already  noticed,  that  Bome  of  the  cases  of  this 
nature  seem  to  make  a  near  approach  to  those  where  a  bare 
charge,  or  mere  special  nse  of  the  goods,  is  transferred  by  the  de- 
livery, and  where,  consequently,  the  legal  possession  of  them  re- 
maining exclusively  in  the  owner,  larceny  may  be  committed  in 
respect  of  them,  exactly  as  if  no  delivery  at  all  had  been  made,  (z) 

It  appears  always  to  have  been  considered,  that  where  a  horse  was 
deliveredupon  hire  or  loan,  and  such  delivery  was  obtained  bond  fide, 
no  subsequent  wrongful  conversion  pending  the  contract  would 
amount  to  felony ;  and  so  of  other  goods,  {a)  But  it  was  at  one 
time  held  that  when  the  purpose  of  the  hiring,  or  loan,  for  which 
the  delivery  was  made,  had  ended,  felony  might  be  committed  by 
a  conversion  of  the  goods :  and  consequently,  that  if  the  hiring  of 
a  horse  was  limitedf  to  a  particular  time  or  place,  and  after  that 
time  had  expired,  or  the  party  had  arrived  at  the  proper  place  for 
the  re-delivery,  he  rode  away  with  the  horse,  and  converted  it  to 
Lis  own  use,  it  was  larceny,  {b)  But  this  doctrine  was  considered, 
and  held  to  be  wrong  in  a  case  of  recent  occurrence.  The  pri- 
soner had  borrowed  a  horse  to  take  a  child  to  a  neighbouring 
surgeon,  and  after  he  had  done  so,  and  returned,  he  took  the 
horse  in  a  different  direction,  and  sold  it.  The  jury  were  satisfied 
that  he  had  no  felonious  intention  when  he  borrowed  it ;  but  aa 
the  purpose  for  which  he  hired  it  was  over  before  he  took  the 
horse  to  the  place  where  he  sold  it,  the  jury  were  directed  to  con- 
vict in  order  that  the  point  might  be  considered :  and  upon  the  case 
reserved,  the  Judges  held  that  there  was  no  felonious  taking,  and 
that  the  conviction  was  wrong,  (c)  So  that  it  is  now  settled,  that 
where  the  owner  parts  with  the  possession  of  goods  for  a  special 
purpose,  and  the  bailee,  when  that  purpose  is  executed,  neglects 
to  return,  and  afterwards  disposes  of  them,  if  such  bailee  had  not 
a  felonious  intention  when  he  originally  took  the  goods,  &c.;  sub- 
sequent withholding  and  disposing  of  them,  will  not  constitute  a 
new  felonious  taking,  nor  ifiake  him  guilty  of  felony,  {c) 

In  the  following  case  a  conversion  of  goods  was  holden  not  to 
be  felonious,  on  the  ground  that  the  original  taking  was  not  with 
intent  to  steal.  The  prisoner  was  indicted  for  stealing  various 
articles,  the  property  of  Abraham  Dyer.  It  appeared  that  the 
prosecutor's  house,  m  which  was  a  shop  containing  the  muslin 
and  other  articles  mentioned  in  the  indictment,  was  on  fire ;  and 
that  his  neighbours  had,  in  general,  assisted  at  the  time  in  re- 
moving his  goods  and  stock  for  better  security.  The  prisoner 
probably  had  removed  all  the  articles  which  she  was  charged  with 


(y)  Show.  52.  arguend.  and  citing 
3  Hen.  7.  19.  8  East  P.  C.  c.  19.  s. 
113.  p.  693. 

(z)  Jnte^  106.  et  aequ. 

(a)  1  Hale  504.  SEast.  P.  C.  c  16. 
9-  114.  p.  693. 

.  ib)  Charlewood*s  case,  1  I<each  409. 
SEast.  P.  C.  c.  16.  s.  lis.  p.  689.  and 
B,  114.  p.  694.    TuDnard*s  case,  cor. 


Rayroood,  C.  J.,  Denton,  J.,  and 
Hale,  B.,  0.  B.  1789.  8  East.  P.  C.  c. 
16.  s.  1 18.  p.  687.,  and  s.  14.  p.  694. 
1  Leach  814.  note  (a). 

(c)  Rex  o.  Banks,  East  T.  1881, 
MS.  Bayley,  J.,  and  Russ.  &  Ry.  441. 
And  see  Rex  v.  Stock,  and  other  cases 
poit.  cKap.  xiv.  of  LMrteny  by  Set- 
vanU. 
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having  stolen,  when  the  prosecutor's  other  neighbours  were  thus 
employed ;  and  it  appeared  that  she  removed  some  of  the  muslin 
in  the  presence  of  the  prosecutor,  and  under  his  observation, 
though  not  by  his  desire.  Upon  the  prosecutor's  applying  to  her 
next  morning,  she  denied  that  she  had  any  of  the  things  belong- 
ing to  him ;  whereupon  he  obtained  a  search  warrant,  and  found 
his  property  in  her  house ;  most  of  the  articles  being  artfully  con- 
cealed in  various  ways.  Upon  this  evidence  it  was  suggested,  on 
behalf  of  the  prisoner,  that  she  originally  took  the  articles  with  an 
honest  purpose,  as  her  neighbours  had  done,  and  that  she  would 
not  otherwise  have  taken  some  of  them  in  the  presence  and  under 
the  view  of  the  prosecutor ;  and  that,  therefore,  the  case  did  not 
amount  to  felony.  The  court  left  the  case  to  the  jury ;  telling 
them  that  whether  the  prisoner  took  the  goods  originally  vrith  an 
honest  intent,  was  a  question  of  fact  for  their  consideration  :  but 
that  even  if  they  were  of  opinion  that  she  did  take  them  with  an 
honest  intent,  yet  her  afterwards  hiding  them  in  the  various  ways 
proved,  and  denying  that  she  had  them,  in  order  to  convert  them 
to.  her  own  use,  would  still  support  the  indictment.  The  jury, 
upon  this  direction,  found  her  guilty ;  but  said  that,  in  their  opi- 
nion, when  she  first  took  the  goods  from  the  shop  she  had  no  evil 
intention,  but  that  such  evil  intention  came  upon  her  afterwards. 
And  the  case  being  submitted  to  the  consideration  of  the  Judges, 
they  held  the  conviction  wrong ;  and  were  of  opinion  that  upon 
this  special  finding  there  was  no  felonious  taking,  but  merely  a 
breach  of  trust :  some  of  them,  however,  thought  that  it  might 
have  been  left  strongly  with  the  jury  that  the  subsequent  conduct 
marked  the  original  intention,  {d) 

The  privity  of  a  contract  may  be  determined  before  its  regular  Privity  of  con- 
completion  by  the  tortious  acts  of  the  bailee.  Sincd  liter 

A.  delivers  the  key  of  his  chamber  to  B.,  who  unlocks  the  aeiivcry,  by 
chamber  and  takes  the  goods  of  A,  with  intent  to  steal  them.  This  the  tortions 
has  been  holden  to  be  felony,  for  the  reason  that  the  goods  were  ^^J  *^® 
not  delivered  to  B.  but  taken  by  him ;  a  judgment  which  appears 
to  have  proceeded  upon  the  ground  that,  by  the  delivery  of  the 
key  in  this  case,  it  was  not  in  the  contemplation  of  the  parties  to 
make  a  delivery  of  the  goods  contained  in  the  room,  (e)  But 
supposing  the  key  to  have  been  delivered  for  the  purpose  of  en- 
trusting the  party  with  the  care  of  the  goods ,  still,  according  to  a 
very  goodjopinion,  the  taking  of  the  goods  out  of  the  room,  with  a 
felonious  intent,  might  have  been  felony;  on  the  ground  that,  by 
the  act  of  taking  the  goods  with  such  an  intent  out  of  the  room 
in  which  they  were  intended  to  remain  for  safe  custody,  the  privity 
of  the  contract  would  have  been  determined  in  the  same  manner 
as  if  they  had  been  delivered  in  a  box,  and  taken  out  of  it  after- 
wards. (/) 

(d^  Leigh*8  case,  cor.  Lord  Eldon,  session  of  the  owner  continued,  and 

fTeih  Sam.  Ass.  1800,  and  considered  that  the  evideoce  of  a  subsequent 

bj  the  Judges  (Lawrence,  J.,  being  taking  away  was  not  sufficient,  MS. 

absent,)  in  Mich.  T.  1800.    9  East.  BaylejfJ. 

P.  C.  c.  16.  s.  114.  p.  094.    1  Leach  {e)  1  Hale  505. 

411,  noteia),  and  MS.   The  note  of  (/)8East  F.  C.  c.  16.  t.   111.  p. 

Le  Blanc,  J.,  as  to  the  opinion  of  the  685. 
Judges  is,  that  they  thought  the  pos- 
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case. 


Carrier,  wear-  Upon  the  mrbt  principle  of  a  determination  of  the  privity  o^ 
th'  ^^  T^d^^  contract  by  a  tortious  act  of  the  bailee,  it  has  been  holden,  that  if 
e  ffoo  s  -  ^  carrier  open  a  pack  and  take  out  part  of  the  goods,  or  a  weaver 
take  part  of  the  silk  which  he  has  received  to  work,^  or  a  miller 
take  part  of  the  com  which  has  been  delivered  to  him  to  grind, 
such  takings,  if  with  a  felonious  intent,  will  be  felony,  (g)  And 
in  a  more  recent  case,  it  was  held  that  where  a  warehouseman 
took  all  the  wheat  out  of  certain  bags  which  had  been  delivered  to 
him  for  safe  custody,  and  disposed  of  it,  he  was  guilty  of  larceny. 
The  prisbner  had  received  forty  bags  of  wheat  to  keep  in  his  ware- 
house for  one  Neale;  having  no  authority  to  sell,  or  to  shew 
samples ;  he  emptied  eight  of  the  bags,  and  sold  the  wheat  they 
contained,  and  afterwards  filled  the  bags  with  inferior  wheat;  but 
as  it  did  not  appear  that  he  had  taken  less  than  the  whole  of  any 
one  bag,  the  point  was  saved,  whether  any  larceny  had  been  com- 
mitted, and  the  Judges  were  unanimous  that  this  was  a  lareeny, 
and  that  taking  the  whole  out  of  any  one  bag^  was  not  less  a  lar- 
ceny than  taking  a  part,  (/i) 

With  respect,  however,  to  a  conversion  of  goods  by  a  carrier,  « 
notable  distinction  should  be  observed,  namely,  that  though  if  H 
carrier,  to  whom  a  package  of  goods  is  delivered  to  take  to  a  cer-- 
tain  place,  open  the  paclmge  and  take  out  part  of  the  goods,  it  will 
be  a  felonious  taking ;  yet  it  will  be  no  felony  if  fie  take  away  the 
whole  package.  («)  The  doctrine  seemB  indeed  to  savotir  a  littler 
of  contradiction,  (k)  and  has  been  considered  as  stailcting  mfore 
upon  positive  law  not  at  this  time  to  be  questioned,  than  sound: 
reasoning.  (/)  The  disthiction  appears  to  have  proceeded  upon 
the  ground  that  the  act  of  breaking  the  package  is  an  act  of  tres* 
pass  in  the  carrier  by  which  the  privity  of  contract  id  determined ; 
whereas,  if  there  be  no  breaking  of  the  package,  no  severance  of 
part  of  the  commodity  from  the  rest  by  the  carrier,  but  the  whole 
of  it  be  parted  with  by  him  in  the  state  in  which  it  was  delivered 
to  his  hands,  there  will  be  nothing  which  wiQ  amount  to  a  tres- 
pass while  the  package  remains  in  his  possession*  And,  if  this  be 
tlie  true  principle  of  the  distinction,  it  does  not  seem  to  make  any 
difference,  where  there  is  such  a  breaking  of  the  package,  whether 
the  carrier  take  the  whole  or  a  part  only  of  its  contents,  (m) 

It  should  be  mentioned,  that  in  a  book  of  high  authority  a  dif- 
ferent principle  is  assigned  for  this  distinction,  namely,  that  the 
subsequent  act  of  the  carrier,  in  opening  the  goods  and  disposing 
of  them  to  his  own  use,  "  declareth  that  his  intent  originally  was 
"  not  to  take  the  goods  upon  the  agreement  and  contract  of  the 


iC 


(g)  Shisl.  107,  lOfif.  1  Ha?e  505. 
1  Hawk.  P.  C.  c.  SS.  s.  4. 

{h)  Kex  V.  Brasier,  Mich.  T.  1817, 
MS.  Bayley,  J.,  and  Russ.  &  Ry.  337. 

(0  3  InsL  107.  1  Hale  504.  1 
Hawk.  P.  C.  c.  33.  8. 2,  4. 

{k)  See  Kel.  83.  where  the  learned 
reporter  savs,  "  I  inanrel  at  the  case 
"  put  13  Edw.  4.  9  b.  that  if  a  cafrtei^ 
'*  oave  a  tun  of  wine  dellTered  to  him 
^*  to  carry  to  such  a  place,  und  he 
'*  Dever  carry  it,  but  sell  it,  all  thii  it 
'*  no  felony ;  but  if  he  draw  part  of 


"  it  otft,  aboTe  the  value  of  twelve- 
*^  pence,  this  is  felony.  I  do  not  see 
"  why  the  disposing^  of  the  whole 
**  should  not  be  felony  also.**  As  to 
the  part  of  this  passage—"  above  the 
"  value  of  twehre*pence,'*  there  seems 
to  be  no  reason  why,  if  a  taking  to 
that  amount  woo  Id  have  been  grand 
larceny,a  taking  to  the  value  of  twelve- 
peiKe,  6r  undi;r,  might  not  have  beea 
petit  Uffceny. 

(!)  SKast  P.  C.  c.  16.  s.  1 13.  p.  695. 

(«)  i  East.  P.  C.  C.  16.  s.  1 15,  p.  097. 
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^^  party,  but  only  with  a  design  of  stealing  them."  («)  But  it  is 
well  observed,  that  though  such  previous  iutent  may  appear  from 
the  evidence  in  particular  cases ;  yet,  if  it  were  to  be  inferred  from 
the  mere  feet  of  the  carrier's  embezzling  the  goods,  there  would 
be  an  end  of  the  distinction  itself ;  for  if  the  taking  of  goods  out 
of  the  package  be  evidence  of  the  carrier's  having  originally  in- 
tended to  take  the  goods,  not  upon  the  agreement,  but  with  in- 
tent to  steal  them,  d.  fortiori  the  taking  the  whole  package  of  good^, 
whether  broken  or  not,  and  converting  it,  must  be  evidence  of 
6uch  intent,  (o) 

It  will  be  material,  therefore,  in  cases  where  goods  are  charged 
to  have  been  stolen  by  a  carrier,  to  shew  that  the  package  in 
which  they  were  contained  was  broken  or  opened  by  him ;  but 
what  will  amount  to  sufficient  evidence  of  that  fact  will  depend  of 
course  upon  the  circumstances  of  each  particular  case,  and  will  be 
peculiarly  within  the  province  of  the  jury  to  determine.  In  a  case 
where  a  woman  had  entrusted  a  porter  to  carry  a  bundle  for  her  to 
Wapping,  and  went  with  the  porter,  and  in  going  to  the  place  the 
porter  ran  away  with  the  bundle,  which  was  lost ;  it  is  reported 
that  a  very  learned  Judge,  after  telling  the  jury  that  if  they 
thought  that  the  porter  opened  the  bundle  and  took  out  the  goods 
it  was  felony,  and  they  ought  to  find  him  guilty,  further  declared 
it  to  be  his  opinion,  that  the  facts,  as  they  have  been  above 
stated,  were  evidence  of  his  having  opened  the  bundle  and  taken 
out  the  goods,  {p)  But  it  has  been  doubted,  with  great  propriety, 
whether  upon  the  facts,  as  thus  stated,  the  evidence  was  sufficient 
to  warrant  the  jury  in  finding  that  the  porter  opened  the  bundle, 
and  took  out  the  goods  j  {q)  and  there  qertainly  seem  to  be  better 
grounds  upon  which  this  case  might  have  been  decided,  (r) 

In  a  modern  case  it  was  held,  tliat  the  master  and  owner  of  a 
ship  disposing  of  some  of  the  goods  delivered  him  to  carry,  was 
not  guilty  of  larceny,  as  it  did  not  appear  that  he  took  the  goods 
out  of  their  packages.  The  prisoner  received  280  casks  of  butter, 
to  carry  in  a  ship  of  which  he  was  the  master  and  owner ;  on  the 
voyage  he  made  a  false  protest,  stating  that  he  had  been  forced  to 
throw  overboard  several  casks ;  and  he  had  in  fact  stopped  at 
Cowes  and  disposed  of  thirteen  casks  at  that  place.  The  indict- 
ment contained  one  count  upon  24  Geo.  2.  c.  45.  and  another  for 
a  larceny  at  common  law,  but  upon  a  case  reserved,  the  Judges 
held  it  to  be  no  larceny,  either  at  common  law,  or  under  the 
statute,  {s) 


(n)  Kel.  82. 

(0)  8  East  P.  C.  c.  16.  8.   115.  p. 

696,  697. 

{p)  Anon,  cor.  Holt,  C.  J.,  O.  B. 
1701,  2  Kast.  P.  C.  c  16.  8.  116.  p. 

697.  1  Leach  416.  note  (a). 

(4)  2  East.  P.  C.  c.  16.  s.  115.  p. 
697. 

(r)  It  is  slated  to  have  been  sug- 
gested, in  2  MS.  Sum.  235.,  that  a 
ground  for  the  determination  in  this 
case  might  have  been,  that  all  the  cir- 
cumstances of  it  shewed  that  the  por- 


ter took  the  bundle  at  first  with  intent 
to  steal  it  \  and  also  to  have  been  sug- 
gested hy  some  of  the  Judges,  in  the 
argument  on  Pear's  case  {ante,  124,) 
that  the  bundle,  though  delivered, 
being  intended  to  continue  in  the 
owner's  presence,  was,  in  point  of  law, 
in  her  possession.  2  East.  P.  C»x.  16. 
S.  115.  p.  697,698. 

(•)  Rex  V.  Maddoz,  Mich.T.  1805. 
MS.  Bayley,  X,  and  Russ.  &Ry.  Cr. 
Cas.  9i. 
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SECTION  IL 


Of  the  Personal  Goods  in  respect  of  which  the  Offence  of  Laarcemf 

may  be  committed. 

In  pursuing  this  part  of  the  enquiry  respecting  the'offence  of  lar- 
ceny, there  seem  to  be  three  points  which  more  particularly  re- 
quire consideration ;  I.  Whether  the  goods  taken  were  in  any  way 
part  of  the  freehold  ;  II.  Whether  they  consist  of  written  instru- 
.  meats  ;  and  III.  Whether  they  consist  of  animals^  birds,  or  fish. 
By  the  com-         I.  By  the  common  law,  larceny  cannot  be  committed  of  things 
ccny  cannot'*  ^^^^  savour  of  the  realty,  and  are,  at  the  time  they  are  taken^ 
be  committed   port  of  the  freehold  ;  whether  they  be  of  the  substance  of  the  land^ 
of  things  that    as  lead,  or  other  minerals ;  of  the  produce  of  the  land,  as  trees^ 
frcchold.^^  ***®  com,  grass,  apples,  or  other  fruits ;  or  things  affixed  to  the  land, 
as  buildings,  and  articles,  such  as  lead,  &c.  annexed  to  build- 
ings, {t)     The  severance  and  taking  of  things  of  this  description 
is,  at  common  law,  only  a  trespass.     One  reason  for  which  doc- 
trine (though  it  does  not  apply  to  the  whole  of  the  articles  which 
have  been  enumerated)  is  said  to  be,  that  things  which  are  a  part 
of  the  freehold,  being  usually  more  difficult  to  remove,  are  less 
liable  to  be  stolen  :  (u)  possibly  also  the  doctrine  may  have  pro- 
ceeded upon  certain  subtilties  in  the  legal  notions  of  our  ances- 
tors ;  {x)  and  it  may  perhaps  in  some  measure  have  originated  ia 
the  greater  security  from  private  depredations  of  the  things  which 
were  part  of  the  freehold,  than  of  those  which  were  merely  per- 
sonal, in  the  earlier  times,  when  articles  of  provision  and  other 
personal  chattels  (frequently  the  most  valuable)  were  carried  from 
place  to  place  by  the  individual  tenants,  in  that  attendance  in  the 
camp  which  was  exacted  by  their  military  tenures,  (y) 
But  they  But  things,  though  they  savour  of  the  realty,  may  become  the 

'^^v  ™u*V  s^l>jccts  of  larceny  by  being  severed  from  the  freehold  :  thus,  if 
farceny  by  stones  be  dug  out  of  a  quarry,  wood  be  cut,  fruit  be  gathered,  or 
being  severed,  grass  be  cut,  larceny  may  be  committed  of  them,  {z)  And  thia 
will  be  the  case,  not  only  when  they  have  been  severed  by  the 
owner,  but  also  by  the  thief  himself,  if  there  be  an  intervsJ  be- 
tween his  severing  and  taking  them  away ;  so  that  it  cannot  be 
considered  as  one  continued  act.  If  therefore  the  thief  sever  them 
at  one  time,  whereby  the  trespass  is  completed,  and  they  Are  con- 
verted into  personal  chattels  in  the  constructive  possession  of  him 
on  whose  soil  they  are  left  or  laid,  and  come  again  at  another  time 
when  they  are  so  turned  into  personalty  and  take  them  away,  it  ia 

(1)3   Inst    109.     1   Hale  510.     1  East  P.C.  c.  16.  s.  87.  p.  5S7. 

Hawk.  P.  C.  c.  33.  8.  34.    3  Bac.  Ab.  (x)  4  Black.  Com.  838. 

Fehnjf  (A).    4  Black.  Cora.  838.    8  (^)  3  Bac  Ab.  Fdmtjf  (A). 

East.  P.  C.  c.  16.  s.  87.  p.  587.  (z)  3  lost  109.     1  Hale  510. 

J^)  1  Hawk.  P.   C.  c.  33.  8.  34.    8 


CHAP.  IX.  §  2.]  Theft — Things  part  of  the  Freehold. 
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larceny,  (a)  Thus  though  '^  if  a  thief  severs  a  copper,  and  in- 
*^  stantly  carries  it  o£F,  it  is  no  felony  at  common  law ;  yet  if  be 
^'  lets  it  remain,  after  it  is  severed,  any  time,  then  the  removal 
^'  of  it  becomes  a  felony,  if  he  comes  back  and  takes  it :  and  so  of 
**  a  tree  which  has  been  some  time  severed/'  (&) 

This  being  the  conmion  law,  and  manv  of  the  descriptions  of  Stotatesmaft- 

J>roperty  which  come  within  this  notion  of  a  connection  with  the  JJP  **  P*"*^  ^ 
reehola  being  thereby  placed  in  a  very  precarious  and  unpro-  fuiiy  thbn" 
tected  situation,  tne  legislature  from  time  to  time  interfered  for  that  are  part 
their  protection,  and  made  the  wrongful  taking  of  them  in  some  ?',?*  *^'*** 
instances  felony,  and  in  others  a  minor  offence,  punishable  by 
summary  proceedings  before^  a  magistrate.    These  provisions  are 
for  the  most  part  amended  and  consolidated  by  the  recent  statute 
7  &  8  G.  4.  c.  29. 

The  37th  section  of  that  statute  enacts,  ^^  that  if  any  person  stealing  front 
^  shall  steal  or  sever  with  intent  to  steal  the  ore  of  any  metal,  certain  mlnet* 
'^  or  any  lapis  calaminaris,  manganese  or  mundick,  or  any  wad, 
*'  black  cawke,  or  black  lead,  or  any  coal  or  cannel  coal,  from 
*'  any  mine  bed  or  vein  thereof  respectively,  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable  to  be  punished  in  the  same  manner  as  in  case  of  simple 
larceny." 

By  the  same  statute,  s.  44,  it  is  enacted,  ''  that  if  any  person  StealingrtUng» 
shall  steal,  or  rip,  cut,  or  break  with  intent  to  steal,  any  glass  JJ^S^^^Ac. 
or  woodwork  belonging  to  any  building  whatsoever,  or  any  lead, 
iron,  copper,  brass,  or  other  metal,  or  any  utensil  or  fixture 
whether  made  of  metal  or  other  material,  respectively  fixed  in 
or  to  any  building  whatsoever,  or  any  thing  made  of  metal 
fixed  in  any  land  being  private  property,  or  for  a  fence  to  any 
dwelling-house,  garden,  or  area,  or  in  any  square,  street,  or 
other  place  dedicated  to  public  use  or  ornament,  every  such  of- 
fender shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case 
of  simple  larceny ;  and  in  case  of  any  such  thing  fixed  in  any 
square,  street,  or  other  like  place,  it  shall  not  be  necessary  to 
"  allege  the  same  to  be  the  property  of  any  person." 

In  a  case  upon  the  repealed  statutes  4  G.  2.  c.  32.  and  21  G.  3.  Construction 
c.  68.  where  the  prisoner  was  indicted  for  stealing  a  "  window  JJ^t^gf**  ***' 
^^  casement  made  of  iron,  lead,  and  glass,"  the  property  of  the 
benchers  of  the  Middle  Temple,  fixed  to  a  certain  building  situate 
in  Elm -court,  it  was  holden  that  the  case  was  not  within  the  acts. 
The  court  said,  that  the  statutes  amongst  the  several  articles 
which  they  enumerated  did  not  mention  '*  a  casement ;"  and  that 
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(m)  1  Hawk.  P.  C.  c.  8S.  8.  34.  4 
Black.  Com.  233.  8  East  P.  C.  c.  1 6. 
«.  87.  p.  587.  And  so  in  1  Hale  610. 
ii  is  said*  '*  But  if  a  man  come  to 
**  steal  trees,  or  the  lead  of  a  church 
**  or  house,  and  sever  it,  and,  after 
•«  about  an  hour's  time,  or  so,  come 
**  and  fetch  it  away,  this  hath  been 
held  felony,  because  the  act  is  not 
continuated  but  interpolated,  and 


«c 


c« 


"  in  that  interval  the  property  lodgeUi 
*'  in  the  right  owner  as  a  chattel ;  and 
'*  so  it  was  agreed  by  the  court  of 
«'  King*s  Bench,  9  Car.  I.  upon  an  in- 
**  dictment  for  stealing  the  lead  of 
*•  Westminster  Abbey.*'  Dalt.  c.  103. 
p.  166.  (new  edit  c.  156.  p.  501.) 

(b)  Per  Gibbs,  Ch.  J.,  Lee  v.  Rid- 
son,  M.  T.  57  Geo.  3.    7  Taunt  191. 
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7  &8G.4.  c. 
29.  8.  45. 
Stealing  chat* 
tcis  or  fixtures 
let  to  tenants 
and  lodgers* 


u 


as  the  gtatnte  21  Geo.  III.  c.  68*  was  made  to  remedy  the  defects 
of  the  4  Geo.  II.  c.  32.  which  mentioned  every  specific  article  by 
name,  the  words  '^  any  copper,  brass,  bell-metal,  utensil,  or  fix- 
'^  ture,''  were  to  be  taken  as  subBtantive  nouns,  and  not  as  de- 
scriptions of  the  sorts  of  fixtures  which  the  legislature  intended 
to  protect,  (c)  Such  an  offence  however  would  be  clearly  within 
the  provisions  of  the  recent  statute  upon  an  indictment  properly 
framed.  ^ 

By  thTB  46th  section  of  the  7  &  8  G.  4.  c.  29.  for  the  punish* 
ment  of  depredations  committed  by  tenants  and  lodgers,  it  is 
enacted,  *'  that  if  any  person  shall  steal  any  chattel  or  fixture  let 
**  to  be  used  by  him  or  her  in  or  with  any  house  or  lodging,  whe- 
'^  ther  the  contract  shall  have  been  entered  intp  by  him  or  her  or 
*^  by  her  Husband,  or  by  any  person  on  behalf  of  him  or  her  or  her 
'^  husband,  every  such  offender  shall  be  guilty  of  felony,  and  being 
'^  convicted  thereof  shall  be  liable  to  be  punished  in  the  same 
^^  manner  as  in  the  case  of  simple  larceny ;  and  in  every  such  case 
^^  of  stealing  any  chattel  it  shall  be  lawful  to  prefer  an  indictment 
'^  in  the  common  form  as  for  larceny,  and  in  every  such  case  of 
'^  stealing  any  fixture  to  prefer  an  indictment  in  the  same  form  as 
'^  if  the  offender  were  not  a  tenant  or  lodger,  and  in  either  case  to 
lay  the  property  in  the  owner  or  person  letting  to  hire." 
In  a  case  where  the  prisoner  was  indicted  on  the  repealed  sta- 

SbuSScd^rau-  ^^  *  ^^'  ''•  ^*  ^^*  ^^^  stealing  two  hundred  weight  of  lead, 
duient^pos-  "  ^^d  to  a  housc  and  building,  the  facl^  were,  that  the  house  in 
session  of  a  question  being  to  be  let,  the  prisoner,  giving  a  false  description 
^°"' m"  nUo"  ^^  ^^^  situation  in  life  and  his  place  of  residence,  obtained  pos- 
a^ease,  and  session  of  it,  under  a  treaty  for  a  lease  of  it  for  one  and  twenty 
stripped  it  of  years,  which  was  agreed  to  be  executed ;  and,  in  a  few  days  after 
pipelr*&c*  it  ^^^  ^  obtained  possession  of  it,  stripped  it  of  the  lead  on  the 

washoide'n  to  ^oof,  and  of  the  leaden  pipes,  &c.  The  jury  said  that  they  were 
be  within  the  of  Opinion  that  he  had  entered  into  the  contract  for  the  purpose  of 
l^\o  ^!!L  ii*    g^tti^g  *  fraudulent  possession  of  the  house :  and  found  a  verdict 

c,6Z»  now  re*  *^i..ii  i  *^,  ,.  «-.  ..  * 

pealed.  ot  guilty :  and,  upon  the  case  being  reserved  for  the  opinion  of 

the  Judges,  though  no  opinion  was  publicly  delivered,  the  prisoner 
afterwards  was  sentenced  to  pay  a  fine  of  a  shilling,  and  to  be  im- 
prisoned for  two  years  in  the  house  of  correction,  (rf) 

The  statutes  passed  for  the  better  preservation  of  timber  trees, 

plants^  shrubsy  and  other  articles,  which  are  the  produce  of  the 

land,  have  been  consolidated  in  the  recent  statute  7  &  8  G.  4. 

c.  29. 

7  &  s  G.  4.  c.      The  thirty-eighth  section  of  that  statute  enacts,  "  that  if  any 

ItiaiiM  trees    *^  P^^son  shall  Steal,  or  shall  cut,  break,  root  up,  or  otherwise  de- 

shrubsr&c.  '  "  stroy  or  damage  with  intent  to  steal,  the  whole  or  any  part  of 


Where  the 


(e)  Senior's  esse,  O.  B.  1788.  1 
Leach  496.  8  Bast  P.  C.  c.  1 6.  s.  91 . 
p.  599.  The  prisoner  was  afterwards 
indicted  for  a  similar  offence,  before 
Wilson,  J.,  and  acquitted  upon  the 
authority  of  this  determination.  In 
a  former  case,  Rex  o.  Hed^,  1  Leach 
901.  8  EaA.  P.  C.  c.  16.  s.  SO.  p.  590. 
note  {fi)y  the  question  appears  to  have 


turned  upon  whether  the  window 
sashes  stolen  were  jljrfd  to  the  free- 
hold; which  was  ruled  in  thencfra- 
ti¥e,  upon  the  facts  of  the  case,  which 
shewed  that  they  were  only  attached 
by  a  temporary  rastening. 

(df)  Mnnday's  case,  O.  B.  1799.  8 
Leach  860.  8  East.  P.  C.  c.  16.  s.  91. 
p.  594. 
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^  any  tree,  sapling,  or  shrub,  or  any  underwood,  rcspcctiTely  gro^Hng  in 
^  growing  in  any  part,  pfcasure  ground,  garden,  orchard,  or  are-  certain  wtua- 
*^  nue,  or  in  any  ground  adjoining  or  belonging  to*  any  dweHing-   felony,  if  Ae 
^^  house,  every  such  offender  (in  case  the  valite  of  the  article  or  value  exceeds 
**  articles  stolen,  or  the  amount  of  the  injury  done,  shall  exceed  ^'• 
**^  the  sum  of  one  pound)  shall  be  guilty  of  felony,  and,  being  con- 
^^  victed  thereof,  shall  be  liable  to  be  punished  in  the  same  mtm- 
^^  ner  as  in  the  case  of  simple  larceny;  and  if  any  person  shall  Stealing  treea, 
^'  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or  da-  "^rubs,  &c. 
"  mage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  ^J^^hall" 
**  saplhig,  or  shrub,  or  any  underwood,  respectively  growing  else-  be  felony,  if 
'*  where  than  in  any  of  the  situations  hereinbefore  mentioned,  *^®^*^  **' 
'*  every  such  offender  (in  case  the  value  of  the  article  or  articles 
^  stolen,  or  the  amomit  of  the  injury  done,  shall  exceed  the  sum 
"  of  five  pounds)  shall  be  guilty  of  felony,  and,  being  convicted 
^  thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in 
^*  the  case  of  simple  larceny/' 

The  39tfa  section  enacts,  ^^  that  if  any  person  shall  steal,  or  shall  s.  39.  Stealing 
**  cut,  break,  root  up,  or  otherwise  destroy,  or  damage  with  intent  ^ees,  sbmbs, 
"  to  steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  evergrowing, 
"  any  underwood,  wheresoever  the   same   may   be  respectively  and  of  any 
^'  growing,  the  stealing  of  such  article  or  articles,  or  the  injury  Y^^^  "'*?^* 
^'  done,  being  to  the  amount  of  a  shilling  at  the  least,  every  such  aJie  oiTsom- 
*'  offender,  being  convicted  before  a  justice  of  the  peace,  shall  for  mary  convic- 
'^  the  first  offence  forfeit  and  pay,  over  and  above  the  value  of  the  ^1^^^^ 
''  article  or  articles  stolen,  or  the  amount  of  the  iniury  done,  such  offences  jtkird 
^*  sum  of  money,  not  exceeding  five  pounds,  as  to  the  justice  sha,Il  offence,  fe- 
*^  seem  meet ;  and  if  any  person  so  convicted  shall  afterwards  be  ^**°y' 
^^  guilty  of  any  of  the  said  offences,  and  shall  be  convicted  thereof 
^  in  like  manner,  every  such  offender  shall  for  such  second  offence 
^*  be  committed  to  the  common  gaol  or  house  of  correction,  there 
•*  to  be  kept  to  hard  labour  for  such  term,  not  exceeding  twelve 
^^  calendar  months,  as  the  convicting  justice  shall  think  fit ;  and 
**  if  such  second  conviction  shall  take  place  before  two  justices, 
they  may  further  order  the  offender,  if  a  male,  to  be  once  or 
twice  publicly  or  privately  whipped,  after  the  expiration  of  fi)ur 
**  days  from  the  time  of  such  conviction ;  and  if  any  person  so 
"  twice  convicted  shall  afterwards  commit  any  of  the  said  of- 
'^  fences,  such  offender  shall  be  deemed  guilty  of  felony,  and  being 
^'  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
^*  manner  as  in  the  case  of  simple  larceny/* 

The  40th  section  enacts,  "  that  if  any  person  shall  steal,  or  g.  40.  steal- 
^'  shall  cut,  break,  or  throw  down  with  intent  to  steal,  any  part  ing,  &c.  any 
**  of  any  live  or  dead  fence,  or  any  wooden  post,  pale,  or  rail  set  ^n^cc' wooden 
up,  or  used  as  a  fence,  or  any  stile  or  gate,  or  any  part  thereof  fenced  stUe,  or 
respectively,  every  such  offender,  being  convicted  before  a  jus-  gate, 
tice  of  the  peace,  shall  for  the  first  offence  forfeit  and  pay,  Over 
**  and  above  the  value  of  the  article  or  articles  so  stolen,  or  the 
"  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding 
"  five  pounds,  as  to  the  justice  shall  seem  meet ;  and  if  any  per^ 
^  son  so  convicted  shall  afterwards  be  guilty  of  any  of  the  said 
"  offences,  and  shall  be  convicted  thereof  in  like  manner,  every 
*'  such  offender  shall  be  committed  to  the  common  gaol  or  house 
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S.41.    Sus- 
pected persons 
in  possession 
of  wood,  &c. 
not  satisftu;to- 
rilj  account^ 
ing  for  it. 


S.  42.  Steal- 
ing, &c.  any 
fruit  or  vege- 
table produc- 
tion in  a  gar- 
den, &c.  pun- 
ishable on 
Bummary  con- 
viction for 
first  offence ; 


Second  offence 
felony. 


S.43.  Stealing, 
&c.  regetable 
productions 
not  growing 
in  gardens, 
&c. 


4C 


^^  of  correction^  there  to  be  kept  to  hard  labour  for  such  term,  not 
"  exceeding  twelve  calendar  months,  as  the  committing  justice 
''shall  think  fit;  and  if  such  subsequent  conviction  shall  take 
''  place  before  tvro  justices,  they  may  further  order  the  offender^ 
''  if  a  male,  to  be  once  or  twice  publicly  or  privately  whipped^ 
'^  after  the  expiration  of  four  days  from  the  time  of  such  convic* 
« tion."  (<?) 

The  41st  section  also  enacts,  '^  that  if  the  whole  or  any  part  of 
''  any  tree,  sapling,  or  shrub,  or  any  underwood,  or  any  part  of 
''  any  live  or  dead  fence,  or  any  post,  pale,  rail,  stile,  or  gate,  or 
''  any  part  thereof,  being  of  the  value  of  two  shillings  at  the 
''  least,  shall,  by  virtue  of  a  search  warrant,  to  be  ratnted  as  here- 
''  inafter  mentioned,  be  found  in  the  possession  of  any  person  or 
''  on  the  premises  of  any  person,  with  his  knowledge,  and  such 
person  being  carried  before  a  justice  of  the  peace,  shall  not  sa-- 
tisfy  the  justice  that  he  came  lawfully  by  the  same,  he  shall  on 
"  conviction  by  the  justice  forfeit  and  pay,  over  and  above  the 
''  value  of  the  article  or  articles  so  founa,  any  sum  not  exceeding 
"  two  pounds/'  (/) 

The  42d  section  enacts,  '^  that  if  any  person  shall  steal,  or  shall 
''  destroy  or  damage  with  intent  to  steal,  any  plant,  root,  fruit,  or 
''  vegetable  production,  growing  in  any  garden,  orchard,  nursexv 
"  ground,  hot-house,  green-house,  or  conservatory,  every  siicn> 
*'  offender,  being  convicted  thereof  before  a  justice  of  the  peace, 
''  shall,  at  the  discretion  of  the  justice,  either  be  committed  to  the 
''  common  gaol  or  house  of  correction,  there  to  be  imprisoned 
''  only,  or  to  be  imprisoned  and  kept  to  hard  labour  for  any  tenO' 
''  not  exceeding  six  calendar  months,  or  else  shall  forfeit  and  pay, 
''  over  and  above  the  value  of  the  article  or  articles  so  stolen,  or 
''  the  amount  of  the  injury  done,  such  sum  of  money,  not  exceed- 
''  ing  twenty  pounds,  as  to  the  justice  shall  seem  meet ;  and  if  anv 
''  person  so  convicted  shall  afterwards  commit  any  of  the  said  of- 
''  fences,  such  offender  shall  be  deemed  guilty  of  felony,  and  being 
''  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
*'  manner  as  in  the  case  of  simple  larceny."  (g) 

The  43d  section  enacts,  "  that  if  any  person  shall  steal,  or  Ishall 
''  destroy  or  damage  with  intent  to  steal,  any  cultivated  root  or 
''  plant  used  for  the  food  of  man  or  beast,  or  for  medicine,  or  for 
distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manufac- 
ture, and  growing  in  any  land,  open  or  inclosed,  not  being  a 
garden,  orchard,  or  nursery-ground,  every  such  offender,  being 
*'  convicted  before  a  justice  of  the  peace,  shall,  at  the  discretion 
'^  of  the  justice,  either  be  committed  to  the  common  gaol  or  house 
'^  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
^'  and  kept  to  hard  labour,  for  any  term  not  exceeding  one  calen- 
'^  dar  month,  or  else  shall  forfeit  and  pay  over  and  above  the  vdue 
*^  of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury 


(e)  As  to  the  application  of  for-  the  application  of  forfeitures  and  pro- 

feitures  and  proceedings  in  case  of  ceedings  in  case  of  non-pay  meat,  see 

non-payment  see  the  act,  ss.  66,  67.  ss.  66,  67. 

(/)  As  to  the  apprehension  of  of-  (g)  As  to  the  apprehension  of  of- 
fenders see  the  act,  s.  63.  and  as  to  fenders,  ftc.  see  the  act,  ss.  6S.  66,67. 
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^^  done,  such  sum  of  money,  not  exceeding  twenty  shillings,  as  to 
*^  the  justice  shall  seem  meet,  and  in  default  of  payment  thereof, 
•^  together  with  the  costs,  (if  ordered,)  shall  be  committed  as  afore- 
^'  said,  for  any  term  not  exceeding  one  calendar  month,  unless 
^^  payment  be  sooner  made ;  and  if  any  person  so  convicted  shall 
*^  afterwards  be  guilty  of  any  of  the  said  offences,  and  shall  be  con- 
*'  victed  thereof  in  like  manner,  every  such  offender  shall  be  com- 
^^  mitted  to  the  common  gaol  or  house  of  correction,  there  to  be 
^^  kept  to  hard  labour  for  such  term,  not  exceeding  six  calendar 
^'  months,  as  the  convicting  justice  shall  think  fit;  and  if  such 
'^  subsequent  conviction  shall  take  place  before  two  justices,  they 
**  may  further  order  the  offender,  if  a  male,  to  be  once  or  twice 
^*  publicly  or  privately  whipped,  after  the  expiration  of  four  days 
"  from  the  time  of  such  conviction.*'  (A) 

II.  Larceny  could  not  by  the  common  law,  be  committed  of  Of  larceny  of 
writien  instruments,  whether  they  related  to  real  estate,  or  con-  JJ^JJJ^enS." 
cerned  mere  choses  in  action.  If  they  related  to  real  estate,  the 
tidying  of  them  was  considered  as  merely  a  trespass  and  no  felony, 
upon  a  principle  allied  to  those  already  mentioned,  namely,  that 
they  concern  the  land,  or  (in  technical  language)  savour  of  the 
realty,  are  considered  as  part  of  it  by  the  law,  and  descend  with 
it  to  the  heir :  (i)  and  when  they  concerned  mere  choses  in  action, 
as  bonds,  IhIIs,  and  notes,  they  were  considered  at  common  law 
not  to  be  goods  whereof  larceny  could  be  committed,  as  being  of 
no  intrinsic  value,  and  not  importing  any  property  in  the  posses- 
sion of  the  person  from  whom  they  were  taken.  (A) 

Upon  an  indictment  for  stealing  a  parchment  writing,  purport-  Westbeer's 
ing  to  be  a  commission  for  ascertaining  the  boundaries  of  certain  ^^\ 
manors,  pursuant  to  an  order  of  the  court  of  Chancery,  the  goods  writinjw  which 
of  our  sovereign  lord  the  king ;    and  also   another  parchment  concern  the 
writing  annexed  thereto,  purporting  to  be  a  return  made  to  the  '««l^y- 
said  commission,  the  goods  of  persons  unknown  ;  it  was  found  by 
a  special  verdict,  that  the  prisoner  was  guilty  of  privately  taking 
away  these  parchment  writings,  being  of  the  value  of  one  penny 
each,  with  intent  to  steal  them.    In  the  course  of  the  argument, 
it  was  urged  by  the  counsel  for  the  crown,  that  the  reason  why 
felony  could  not  be  committed  of  charters  which  concerned  the 
realty,  was  that  they  could  not  be  valued ;  but  that  the  reason 
would  not  apply  in  this  case,  because  a  value  had  been  affixed  by 
the  jury ;  and  that  it  was  well  known  that  for  certain  purposes 
old  parchments  will  sell  for  a  considerable  price :  and  it  was  also 
urged,  that  the  relation  to  the  realty  did  not  alone  constitute  the 
exemption,  as  there  could  be  no  doubt  that  it  would  be  felony  to 
steal  an  heir  loom,  though  that  savours  of  the  realty.    The  court, 
however,  were  unanimously  of  opinion,  that  as  the  parchment 
writings  in  question  concerned  the  realty,  no  larceny  could  be 
committed  of  them.  (/) 

{h)  As  to  the  apprehension  of  offend-  p.  596. 
ers,  &c.,  see  the  act,  as.  63,  66,  67.  (Ar)  1  Hawk.  P.  C.  c.  33.  s.  35.    4 

(i)    3  Inst  109.      1  Hale  510.    I  Black.  Com.  834.    SEastP.  C.  c.  16. 

Hawk.  P.  C.  c.  38.  8.  35.    4  Black,  s.  36.  p.  597. 
Com.  €34.    2  East  P.  C.  c.  15.  8.34.        (0  Westbeer's  case,  0.  B.  1739.    1 
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Box,  &c.  in 
which  they 
are  kept. 


Stealing,  &c. 
of  wills. 


The  stealing 
of  writings 
relating  to 
real  estate. 


These  provi- 
sions as  to 
wills  and 
writings  shall 
not  lessen  any 
remedy  which 
the  party 
aggrieved  now 
has. 


The  doctrine  of  charters  and  other  written  assurances  concern- 
ing the  realty  not  being  the  subjects  of  larceny  was  carried  so  far, 
that  it  was  holden  that  no  larceny  could  be  committed  of  the  box 
or  chest  in  which  they  were  kept,  (m) 

These  defects  of  the  common  law  have  been  remedied  by  7  &  8 

Geo«  4.  c.  29. 

The  22d  section  of  this  statute  enacts,  ^'  that  if  any  person  shall 
'^  either  during  the  life  of  the  testator  or  testatrix^  or  after  his  or 
^^  her  death,  steal,  or  for  any  fraudulent  purpose  destroy  or  con- 
^^  ceal,  any  will,  codicil,  or  other  testamentary  instrument,  whe- 
^^  tber  the  same  shaU  relate  to  real  or  personal  estate,  or  to  both^ 
'<  every  such  offender  shall  be  guilty  of  a  misdemeanour,  and  being 
^^convicted  tha«of,  shall  be  liable  to  any  of  the  punishments 
^^  which  the  court  may  award  as  hereinbefore  last  mentioned  (viz. 
'^  at  the  discretion  of  the  court,  transportation  beyond  the  seas  for 
seven  years,  or  such  other  punishment  by  fine  or  imprisonment, 
or  by  both,  as  the  court  shall  award)  and  it  shall  not  in  any  in- 
'^  dictment  for  such  offence  be  necessary  to  allege  that  such  will, 
codicil,  or  other  instrument,  is  the  property  of  any  person^  or 
that  the  same  is  of  any  value.'' 

The  23d  section  enacts,  ^^  that  if  any  person  shall  steal  any 
paper  or  parchment,  written  or  printed,  or  partly  written  and 
partly  printed,  being  evidence  of  the  tide,  or  of  any  part  of  the 
title,  .to  any  real  estate,  every  such  offender  shall  be  deemed 
guilty  of  a  misdemeanour,  and  being  convicted  thereof,  shall  be 
liable  to  any  of  the  punishments  which  the  court  may  award,  as 
<^  hereinbefore  last  mentioned ;  and  in  any  indictment  for  such  of- 
^^  fence,  it  shall  be  sufficient  to  allege  the  thing  stolen  to  be  evi- 
dence of  the  title,  or  of  part  of  the  title,  of  the  person,  or  of 
someone  of  the  persons  havipg  a  present  interest,  whether  legal 
or  equitable,  in  the  real  estate  to  which  the  same  relates,  and  ta 
mention  such  real  estate,  or  some  part  thereof,  and  it  shall  not 
be  necessary  to  allege  the  thing  stolen  to  be  of  any  value.'' 
The  24th  section  provides  ^^  that  nothing  in  this  act  contained 
relating  to  either  of  the  misdemeanours  aforesaid,  nor  any  pro- 
ceeding, conviction,  or  judgment  to  be  had  or  taken  thereupon, 
shall  prevent,  lessen,  or  impeach  any  remedy  at  law  or  in 
equity  which  any  party  aggrieved  by  any  such  offence,  might  or 
^^  would  have  had,  if  this  act  had  not  been  passed ;  hut  neverthe- 
'^  less  the  conviction  of  any  such  offender  shall  not  be  received  in 
^'  evidence  in  any  action  at  law  or  suit  in  equity  against  him ;  and 
^^  no  person  shall  be  liable  to  be  convicted  of  either  of  the  misde- 
^^  meanours  aforesaid,  by  any  evidence  whatever,  in  respect  of 
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Leach  12.  8  East.  P.  C.  c  16.  s.  34. 
p.  596.  The  special  verdict  and  the 
iBdictmeivt  were  removed  into  the 
court  of  King's  Bench  by  certiorari  in 
Trin.  T.  1740.  A  question  appears  to 
have  been  raised,  after  the  court  had 
decided  upon  the  point  stated  in  the 
text,  whether  the  prisoner  should  be 
discbarred  or  receive  judgweiit  on 
this  indictment  as  for  a  iretpaa :  but 
it  ims  determined  without  much  diffi- 


culty that  no  such  judgment  could  be 
given.     1  Leach  14,  13. 

(m)  8taundf.  26  b.  I  Hale  510. 
And  the  same  law  is  hiid  down  in  S 
Inst.  109.  as  to  the  box  or  chest, 
though  it  be  of  great  value ;  and  the 
feason  given  is,  that  "  it  shall  be  of 
''  the  same  nature  ibe  charters  be  of; 

•"*  et  •mne  mtfjm  dignum  trukU  0d  9e 
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^^  any  act  done  by  him^  if  he  shall  at  any  tiipe  previously  to  his 
-«  being  indicted  for  such  o£Eence  have  disclosed  such  act  on  oath, 
''  in  consequence  of  any  compulsory  process  of  any  court  of  law  or 
^  equity  in  any  action,  suit,  or  proceeding,  which  shall  have  been 
^^  band  fide  instituted  by  any  party  aggrieved,  or  if  he  shall  have 
^  disclosed  the  same  in  any  examination  or  deposition  before  any 
''  commissioners  of  bankrupt.'' 

With  respect  to  stealing,  &€.  of  records  and  other  proceedings  Records. 
of  courts  of  justice,  tbe  21st  section  of  the  same  statute  enacts  '^^  "f^*^^°f^ 
<*  that  if  any  person  shall  steal,  or  shall  for  any  fraudulent  pur-  j^q^  othcVpro" 
*^  pose  take  from  its  place  of  deposit  for  the  time  being,  or  from  ceedings  of 
*^  any  person  having  the  lawful  custody  thereof,  or  shall  unlaw-  ^^^^  of  jus* 
'^  fhliy  and  maliciously  obliterate,  injure,  or  destroy  any  record,    *^^' 
^^  writ,  return,  panel,  process,  interrogatory,  deposition,  affidavit, 
'^  rule,  order,  or  warrant  of  attorney,  or  any  original  document 

whatsoever,  of  or  belonging  to  any  court  of  record,  or  relating 

to  any  matter,  civil  or  criminal,  begun,  depending,  or  te^rminated 

in  any  such  court,  or  any  biU,  answer,  interrogatory,  deposition, 
'^  affidavit,  order,  or  decree,  or  any  original  document  whatsoever 
'^  of  or  belonging  to  any  court  of  equity,  or  relating  to  any  cause 
'^  or  matter  begun,  depending  or  terminated  in  any  such  court, 
^^  every  toch  offender  shall  be  guilty  of  a  misdemeanour,  and,  being 
^^  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
'^  to  be  transported  beyond  tbe  seas  for  the  term  of  seven  years, 
^  or  to  suffer  such  other  punishment  by  fine  or  imprisonment,  or 
*^  by  both,  as  the  court  shall  award ;  and  it  shall  not,  in  any  in- 
^  dictment  for  such  offence  be  necessary  to  allege  that  the  article, 
'^  in  respect  of  which  the  offence  is  committed,  is  the  property  of 
"  any  person,  or  that  the  same  is  of  any  value."    . 

By  the  5  Geo.  4.  c.  30.  any  person  who  shall  in  Ireland,  steal.  Records,  &c. 
take,  or  secretly  or  forcibly  carry  away  any  record,  deed,  security,  ^^  ^^^^^^ 
or  instrument,  or  any  paper,  parchment,  or  piece  of  vellum  relat-     • 
ing  to  the  proceedings  in  the  courts  of  justice  in  Ireland,  or  con- 
cerning the  business  of  any  person  holding  office,  and  deposited 
in  the  courts,  or  in  the  castle  of  Dublin,  &c.  is  declared  to  be  guilty 
of  felony,  punishable  by  transportation  or  imprisonment. 

It  has  been  observed  that  written  instruments  which  concerned  Choses  in 
mctechoses  in  action,  as  being  of  no  intrinsic  value,  and  not  im-  ^^^^i^"*- 
porting  any  property  in  possession  of  the  party  from  whom  they 
were  taken,  were  not  at  common  law  the  subjects  of  larceny  ;  (n) 
which  c^ence  can  be  committed  only  in  respect  of  goods  which 
have  some  worth  in  themselves,  and  do  not  derive  their  worth 
merely  from  their  relation  to  some  other  thing,  {p)  But  the  legis- 
lature found  it  necessary  to  interfere  upon  this  subject,  and  make 
the  stealing  of  choses  in  action  in  many  instances  an  offence  of  the 
degree  of  felony. 

The  2  Geo.  i.  c.  25.  s.  3.  (which  was  passed  in  the  first  instance  2  Geo.  2.  c 
for  five  years,  but  xevived  and  made  perpetual  by  9  Geo.  2.  c.  18.  ^*  ■•  ^' 
and  is  now  repealed  by  7  &  8Geo.  4.  c.  27*  except  so  far  as  such 
repeal  may  be  considered  to  be  qualified  by  the  second  section  of 

(fi)  AHtey  141.  (e)  1  Hawk.  P.  C.  c.  SS.  s.  S5.    9 

East.  P.  C.  C.  16.  s.  Se.  p.  097. 
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SteftliDg  public 
or  private  se- 
curities for 
money,  or 
warrants  for 
goods,  shall 
be  felony,  and 
punishable  ac- 
cording to  the 
circum- 
stances, like 
stealing  goods. 


Rule  of  inter- 
pretation. 


that  Statute,)  enacted  that  if  any  person  or  persons  should  steal  or 
take  by  robbery  any  exchequer  orders  or  tallies,  or  other  orders, 
entitling  any  other  person  or  persons  to  any  annuity  or  share  in 
the  parliamentary  fund,  or  any  exchequer  bills,  South  Sea  bonds, 
bank-notes,  East  India  bonds,  dividend  warrants  of  the  bank. 
South  Sea  company,  East  India  company,  or  any  other  company, 
society,  or  corporation,  bills  of  exchange,  navy  bills  or  debentures, 
goldsmiths'  notes  for  payment  of  money,  or  other  bonds  or  war- 
rants, bills,  or  promissory  notes  for  the  payment  of  any  money, 
being  the  property  of  any  other  person  or  persons,  or  of  any  cor- 
poration, notwithstanding  any  of  the  said  particulars  were  termed 
in  law  a  chose  in  action^  it  should  be  deemed  and  construed  to  be 
felony  of  the  same  nature  and  iu'  the  same  degree,  and  with  or 
without  the  benefit  of  clergy,  in  the  same  manner  as  it  would  have 
been,  if  tlie  offender  had  stolen  or  taken  by  robbery,  any  other 
goods  of  like  value  with  the  money  due  on  such  orders,  tallies, 
bills,  bonds,  warrants,  debentures,  or  notes,  or  secured  thereby, 
and  remaining  unsatisfied  ;  and  that  such  offender  should  suffer 
such  punishment  as  he  or  she  should  or  might  have  done,  if  he 
or  she  had  stolen  other  goods  of  the  like  value  with  the  monies 
due  on  such  orders,  tallies,  bonds,  bills,  warrants,  debentures  or 
notes  respectively,  or  secured  thereby,  and  remaining  unsatisfied. 

This  statute  Is  repealed  by  7  &  8  Geo.  4.  c.  27^  except  so  far  as 
such  repeal  may  be  considered  as  qualified  by  the  second  section 
of  the  act,  which  enacts  ^^  that  nothing  in  this  act  contained  shall 
in  anywise  affect  or  alter  such  part  of  any  act  as  relates  to  the 
post-office,  or  to  any  branch  of  the  public  revenue,  or  to  the 
naval,  military,  victualling,  or  other  public  stores  of  hb  ma- 
'^  jesty,  &c.  except  the  acts  of  31  Eliz.  c.  4.,  and  22  Car.  2.  c.  5., 
'^  which  are  hereinbefore  repealed,  or  shall  affect  or  alter  any  act 
"  relating  to  the  Bank  of  England,  or  South  Sea  company/' 

The  statute  7  &  8  Geo.  4.  c.  29,  s.  5*.  enacts  "that  if  any  per- 
"  son  shall  steal  any  tally,  order  or  other  security  whatsoever,  en- 
"  titling  or  evidencing  the  title  of  any  person  or  body  corporate 
*^  to  any  share  or  interest  in  any  public  stock  or  fund,  whether  of 
this  kingdom,  or  of  Great  Britain^  or  of  Irelmid,  or  of  any 
foreign  state,  or  in  any  fund  of  any  body  corporate,  company, 
'^  or  society,  or  to  any  deposit  in  any  savings  bank,  or  shall  steal 
any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other 
security  whatsoever,  for  money  or  fdr  payment  of  money,  whe- 
*^  ther  of  this  kingdom,  or  of  any  foreign  state,  or  shall  steal  any 
**  warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or 
"  valuable  thing,  every  such  offender  shall  be  deemed  guilty  of 
"  felony,  of  the  same  nature,  and  in  the  same  degree,  and  punish- 
*^  able  in  the  same  manner  as  if  he  had  stolen  any  chattel  of  like 
'*  value  with  the  share,  interest,  or  deposit  to  which  the  security 
^'  so  stolen  may  relate,  or  with  the  money  due  on  the  security  so 
"  stolen  or  secured  thereby,  and  remaining  unsatisfied,  or  with 
"  the  value  of  the  goods  or  other  valuable  thing  mentioned  in  the 
^^  warrant  or  order ;  and  each  of  the  several  documents  herein- 
"  before  enumerated,  shall  throughout  this  act  be  deemed  for 
**  every  purpose  to  be  included  under  and  denoted  by  the  words 
**  valuable  security," 
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In  a  case  apon  the  statute  2  G.  2.  c.  25.  8.  3.  (now  repealed 
as  beforq -mentioned)  where  the  prisoner  was  convicted  of  stealing 
a  note,  by  which  the  maker  promised  to  pay  to  the  prosecutor  or 
order  a  sum  of  money,  but  which  the  prosecutor  had  not  in* 
dorsed,  it  was  holden  by  all  the  Judges  that  its  not  being  in- 
dorsed was  immaterial,  {p)  In  a  case  upon  the  same  statute 
where  the  prisoners  were  indicted  for  stealing  a  bill  of  exchange, 
it  appeared  that  when  the  bill  was  stolen  from  the  prosecutor,  at 
Manchester,  two  names  only  were  indorsed  upon  it;  but  that 
when  it  was  negociated  by  one  of  the  prisoners,  at  Leicester,  a 
third  name  was  added  to  the  two  other  indorsers :  upon  which  it 
was  objected,  on  behalf  of  the  prisoners,  that  this  being  an  in- 
dictment, in  Leicester,  for  then  and  there  stealing  a  bill  of  ex* 
change,  whereon  were  indorsed  the  names  of  the  two  first  in- 
dorsers, it  was  not  supported  by  the  evidence  of  a  bill  with  an 
additional  name  indorsed  thereon,  at  the  time  the  bill  was  nego* 
ciated  by  one  of  the  prisoners,  in  Leicester.  But  the  prisoners 
were  convicted:  and  the  point  being  submitted  to  the  twelve 
Judges,  for  their  consideration,  they  all  agreed  that  the  addition 
of  the  third  name  made  no  difference ;  that  it  was  the  same  bill 
that  was  originally  stolen ;  and,  therefore,  that  the  conviction  was 
proper.  (9) 

In  a  case  upon  a  statute  15  Geo.  2.  c.  13.  relating  to  embezzle-  Exchequer 
ments  by  servants  of  the  Bank  of  England,  which  will  be  men-  b J  the^'pro^^^^^^ 
tioned  in  a  subsequent    chapter,    a    prisoner  was  indicted  for  person. 
stealing  certain  bills,  commonly  called  exchequer  bills }  and  as  it 
appeared  that  the  person,  who  signed  them,  on  the  part  of  the 
government,  was  not  legally  authorized  so  to  do,  the  court  held 
that  they  were  not  good  exchequer  bills,  and  the  prisoner  was 
consequently  acquitted.  (5) 

In  a  modern  case  it  was  holden  that  the  paper  and  stamps  of  Clarke's  case. 
the  notes  of  a  firm  of  country  bankers,  which  had  been  paid  by  ^J^l^l  l^^ 
their  correspondent  banker,  in  London,  and  which  were  re-issua-  notes  of  coua- 
ble  by  the  country  bankers,  were  the  valuable  property  of  such  ^''J[.*'"",J'®™' 
country  bankers  while  they  were  in  transitu  for  the  purpose  of  J^J^  paid^by 
being  re-issued.    The  indictment  consisted  of  several  counts ;  in  their  corres- 
some  of  which  the  prisoner  was  charged  with  stealing  ^'  promis-  pondcnt 
**  Bory  notes  ;"  and  in  others  he  was  charged  with  stealing  "  one  i^ndo"'  and 
hundred  and  ihirty'&ve  pieces  of  paper y  each  being  respectively  are  re-issuabie 
stamped  with  a  stamp  of  four  shillings,  value  four  shillings,  ^7  ^^^4**  are^ 
being  the  stamp  directed  by  the  statute  in  such  case  made  and  ^be  valuable 
provided  on  every  promissory  note  for  payment  to  the  bearer  on  property  of 
demand  of  any  sum  of  money  not  exceeding,  &c. ;  one  hundred  b^kcnT^^iie 


u 

^'  and  eighty-four  pieces  of  paper y  each  being  respectively  stamped  "^/7ajwIi/«,"for 


with  a  stamp  of  one  shilling,  &c. ;  and  seventy-seven  pieces  of  the  purpose  of 
paper y  each  being  respectively  stamped  with  a  stamp  of  one  j'^^u^^ndthc 
shilling  and  sixpence,  &c.  all  the  said  pieces  of  paper  being  so  subject  of 

stamped  as  aforesaid,  and  being  the  property,  &c. ;  and  each  larceny  at 
*  o  JT     t      #  common  law. 

(p)  Aaon.  Bast.  T.  1781.    8  East,     tetter  Usolk^  1783.    EastT.  I78S. 
P.  C.  c.  16.  9.  37.  p.  598.  8  East  P.  C.  c.  16.  s.  37.  p.  608. 

(f )  Rex  V.  Austin  and  King,  Lei-        («)  AsleU's  (first)  case.  8  Leach  954. 
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^'  and  every  of  the  said  stamps  being  then  available,  and  of  full 
"  force  and  effect,  against  the  peace,  &c/'  It  appeared,  in  evi^ 
dence,  that  the  paid  notes  in  question  were  made  up  into  a  par* 
eel  by  the  London  bankers,  and  sent  by  the  mail  to  the  country 
bankers,  who  never  received  them,  and  were  under  the  necessity 
of  issuing  other  notes  on  fresh  stamps  in  their  steads  It  was  alsa 
proved  that  many  of  the  paid  notes,  so  missed^  were  traced  to  the 
possession  of  the  prisoner  at  the  bar  under  very  strong  circum- 
stances of  suspicion. 

The  prisoner's  counsel  objected  that  the  charge  being  for  a  lar- 
ceny, the  law  required  that  the  property  stolen  should  be  of  some 
value ;  that  the  notes,  in  the  present  instance,  having  been  pidd, 
they  were  become,  both  with  respect  to  the  money  they  were  in- 
tended to  secure,  as  well  as  to  the  stamps,  mere  waste  paper ;  that 
their  former  value  was  extinct ;  and  that  before  they  could  again 
become  valuable  property,  it  was  necessary  they  should  have  been 
actually  re-issued  by  the  firm  of  the  country  bank.  And  it  was 
also  objected,  as  to  the  counts  for  stealing  the  stamped  pieces  of 
paper,  that  they  could  not  be  sustained ;  inasmuch  as  the  stamps^ 
having  been  used,  were  not  at  the  time  when  they  were  taken  in 
any  way  saleable  as  stamps ;  that  their  operation,  as  stamps,  was, 
at  that  time,  completely  finished,  and  at  an  end ;  and  that  they 
would  not  reassume  the  character  of  stamps,  until  the  notes,  to 
which  they  were  affixed,  had  undergone  the  process  of  being  re- 
issued. 

The  case  was  left  to  the  jury,  who  found  the  prisoner  guilty ; 
upon  which  the  judgment  was  respited,  and  the  case  referred  to 
the  consideration  of  the  twelve  Judges,  whose  opinion  was  after- 
wards delivered  by  Grose,  J.,  to  the  following  effect: — ^^^The 
question  submitted  in  this  case  to  the  consideration  of  the 
Judges  was,  whether  the  paper  and  the  stamps  are,  under  the 
*'  circumstances  of  the  case,  the  subjects  of  larceny  at  common 
•  ^^  law ;  or,  in  other  terms,  whether  they  are  the  property  of,  and 
'^  of  any  value  to  Messrs.  Large  and  Co.  (the  country  bankers) 
"  who  were  unquestionably  the  owners  of  them.  These  gentle- 
^'  men  had  paid  for  the  paper,  the  pruiting  and  the  stamps  of 
*^  these  papers,  which  once  existed,  both  in  character  and  ia 
value,  as  promissory  notes.  Their  character  and  value,  as  pro- 
missory notes,  were  certainly  extinct  at  the  time  they  were 
"  stolen  ;  but,  even  in  this  state^  they  bore  about  them  a  capabi- 
"  lity  of  being  legally  restored  to  their  former  character  and  pris- 
"  tine  value.  It  was  a  capability  in  which  these  owners  had  a 
"  special  interest  and  property.  The  act  of  re-issuing  them  would 
"  have  immediately  manifested  their  value  as  papers,  for  it  would 
'*  have  saved  their  owners  the  expence  of  reprinting  other  notes^ 
'^  and  of  purchasing  other  stamps,  to  which  expence,  it  was 
*^  proved^  they  were  put,  on  their  being  deprived  of  these  papers^ 
"  by  the  criine  of  the  prisoner.  In  what  sense  or  meaning,  there- 
'^  fore,  can  it  be  said  that  these  stamped  papers  were  not  the  va- 
*^  luable  property  of  their  owners  ?  They  were,  indeed,  only  of 
"  valtie  to  those  owners;  but  it  is  enough  that  they  were  of  value 
•*  to  them  :  their  value  as  to  the  rest  of  the  world  is  immateriaL 
^*  The  Judges,  therefore,  are  of  opinion,  that,  to  the  extent  of  the 
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!mce  of  the  paper,  the  printing,  and  the  stamps,  they  were  va- 
uable  property  belonging  to  the  prosecutors;  and  that  the  pri* 
*^  soner  has  been  legally  convicted.''(/) 

In  a  case  where  the  prisoner  was  indicted  upon  a  statute  (7  Hanson's  case. 
Geo,  3.  c.  60.  s.  1.)  relating  to  larcenies  and  embezzlements,  by  ^u^ntrybank 
persons    employed    in    the    Post-office,    and    the    indictment  paidinLon- 
charged  him  with  secreting  a  letter,  containing  certain  "  promts^  ^^^'  ^^  <>ot 
^ary  notes  ;"   it  was  objected,  on  his  behalf,  that  the  notes  con-  JJ'JSafn  the'^ 
tained  in  the  letter  could  not  be  considered  as  promissory  notes,  character  and 
the  money  having  been  paid  to  the  holders  of  them,  while  they  J^^  ^^^j"  ^^« 
possessed  the  character  of  promissory  notes,  by  the  bankers  in  pro^lsMry  ^ 
Liondon ;  and  that  as  they  had  not  been  re-issued  in  pursuance  of  notes. 
the  statutes,  they  had  not  been  revived,  as  those  statutes  direct, 
and  therefore  were  not  good  and  valid  promissory  notes.    But  the 
case  being  reserved  for  the  consideration  of  the  twelve  Judges,  a 
majority  of  them  were  of  opinion,  that  these  notes,  though  not 
re-issued,  still  retained  the  character,  and  fell  within  the  descrip- 
tion of  promissory  notes  ;  that  they  were,  as  promissory  notes, 
raluable  to  the  owners  of  them ;    and  therefore,  that  the  verdict 
given  against  the  prisoner  in  this  case  was  right  in  law.  {v)     But 
a  case  is  mentioned  in  which  it  was  ruled,  that  it  was  not  felony 
within  the  statute  of  2  Geo.  2.  c.  25.  (now  repealed  as  before  men- 
tioned) to  steal  banker's  notes  completely  executed,  but  which  had 
never  been  put  into  circulation  \  on  the  ground  that  no  money  was 
due  upon  them,  {w) 

But  where  a  party  was  compelled,  by  great  violence  and  menace  Phipoe*s  case. 
of  death,  to  siirn  a  promissory  note  on  stamped  paper  previously  Where  a  party 

^         ^  *  ^«i       was  comDelleci 

prepared  by  the  prisoner,  and  the  prisoner  was  present  during  the  by  great  yio- 
time,  and  withdrew  the  note  as  soon  as  it  was  made,  it  was  holden  lence  to  sign  a 
not  to  be  a  case  within  the  statute  2  Geo.  2.  c.  25.    The  indict-  P^^],"?^'^f 
ment  charged  the  prisoner  with  robbing  the  prosecutor  in  a  dwell-  bad  been  pre- 
ing-house,  and  taking  from  him  a  promissory  note  of  the  value  of  vionsiy  pre- 
2,UU0/..  signed  by  the  prosecutor,  against  the  form  of  the  statute;  JJj^oncr  iho 
and  another  count  laid  the  note  as  &e  property  of  the  prosecutor,  produced  it 
The  facts  proved  were  that  the  prisoner  inveigled  the  prosecutor  to  «nd  withdrew 
her  house,  where  he  was  detained  by  force  for  several  hours,  and  at  Jj,*^*^"  " 
length  induced,  by  great  violence  and  menace  of  death,  to  sign  the  signed,  the 
promissory  note  in  question.     It  was  dated  March  30,  1795,  and  case  was  hold- 
promised  in  the  usual  form  two  months  after  date  to  pay  the  pri-  ^^J?J  JjJ^ 
soner,  or  order,  two  thousand  pounds.    And  it  appeared  that  the  sutute  2  Geo. 


was 


2.  c.  25. 


(0  Clarke's  case,   0.  B.   1810.     «  note  (ft),  in  2  Leach  1061.    But  they 

Leach  10S6.  and  Riias.  &Hy.  181.  In  would  probably  be  deemed  valuable 

a  MS.  note  of  the  judfcment  in  this  property,  and  the  subject  of  larceny 

case,  with  which  the  author  has  been  at  common  law.    See  Churke's  case, 

fiivoured,  the  principle  is  thus  stated,  a«/e,  145,  146.    Some  of  the  Judges 

"  If  a  chattel  be  valuable  to  the  pos^  .  in  Hanson's  case  tbought  that  the  acts 

*'  sessor,  though  not  saleable,  and  of  e  Geo.  8.  c.  26.,  and  7  Geo.  S.  c.  50. 

*^  no  ▼aloe  to  any  one  besides,  it  may  were  in  pari  materia^  and  that  the 

*'  still  be  the  subject  of  a  larceny."  term  promissory  note  was  to  be  taken 

(r)  Hanson's  case,  0.  B.   1812.    8  in  each  act  to  mean  notes  on  which 


Leach,  1090,  1093.  Russ.  &  Ry.  832.      the  money  thereby  secured  still 

(ir)  Anon,  car.  Lord  Ellenborough,  mained  due  and  unsatisfied  to  the 
C.  J.,  Carliile,  1808,  mentioned  in  the  holder  thereof :— but  the  majority  of 
notes  to  4  Black.  Com.  834.  and  in     the  Judges,  as  we  have  seen,  differed. 
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prisoner  attempted  to  get  the  note  discounted  the  next  day,  with- 
out success ;  and  it  was  found  in  her  possession  when  she  was 
apprehended. 

The  jury  having  found  the  prisoner  guilty,  the  case  was  reserved 
for  the  consideration  of  the  twelve  Judges  ;  the  principal  objection 
to  the  conviction,  as  urged  by  the  counsel  for  the  prisoner,  being, 
that  the  case  was  not  within  the  statute  2  Geo.  2.  c.  25.  die  note 
being  of  no  value  while  in  the  hands  of  the  prosecutor,  and  the 
statute  only  extending  to  secure  valid  existing  securities  in  the 
possession  of  the  party  robbed.  It  was  argued,  that  nothing  could 
be  said  to  be  due  on  this  note  as  the  statute  required ;  and  that  it 
never  was  the  property,  nor  in  the  possession  of  the  prosecutor, 
the  paper  and  stamp  being  the  property  of  the  prisoner,  and  never 
out  of  her  possession  :  that  the  prisoner  had  in  fact  acquired  the 
note^  not  by  stealing,  but  by  duress. 

It  appears  that  there  was  considerable  difference  of  opinion 
amongst  the  Judges  upon  this  point.  It  is  said,  that  nine  of  them 
expressly  held,  that  the  offence  was  not  within  the  statute ;  some 
of  them  thinking  that  the  statute  was  only  intended  to  protect 
existing  available  notes  in  the  hands  of  the  person  from  whom 
they  were  taken ;  and  that  this  note  did  not  come  within  that 
description,  being  of  no  value  in  the  hands  of  the  prosecutor ;  and 
others  inclining  to  think  that  the  note  was  of  value  from  the  mo- 
ment it  was  drawn  ;  but  that  it  never  was  in  the  possession  of  the 
prosecutor,  but  continued  all  the  time  in  the  possession  of  the 
prisoner  herself,  by  whose  duress  the  prosecutor  was  compelled 
to  make  it.  And  Eyre,  C.  J.,  observed,  that  the  property  never 
existed  till  the  force,  but  arose  out  of  it ;  and  that,  therefore  it 
was  different  from  the  case  of  money.  And  admitting  that  if  the 
prosecutor  had  brought  the  note  in  his  pocket,  it  would  have  been 
a  case  within  the  act,  though  the  note  would  not  be  available 
while  in  his  possession  (upon  which  point  he  should  have  hesi- 
tated :)  yet  this  was  not  that  case.  But  all  the  nine  Judges  con- 
sidered that  the  whole  transaction  was  one  continued  act,  and  that 
the  note  was  procured  by  duress,  and  not  by  stealing.  One  of  the 
Judges,  (Ashhurst,  J.)  who  differed,  thought  that  it  was  not  a 
single  act,  but  that  there  was  a  distinguishable  interval  between 
the  writing  of  the  note,  and  the  actual  taking  of  it  by  the  prisoner, 
during  which  the  prosecutor  had  the  possession  of  it ;  and  that 
therefore  it  was  taking  from  him  an  instrument  of  vidue  within 
the  meaning  of  the  statute,  as  it  would  have  been  available  against 
him  in  the  hands  of  an  innocent  holder.  On  this  ground  also, 
Macdonald,  C.  B.,  doubted.  The  other  Judge  (Buller,  J.)  was 
absent. 

The  opinion  of  the  majority  of  the  Judges  was  afterwards  de- 
livered by  Ashhurst,  J.  He  stated,  "  that  as  the  legislature  at 
"  the  time  of  passing  the  statute  2  Geo.  2.  c.  25.  s.  3.  whereby 
5*  the  stealing  a  chose  in  action  was  made  felony,  could  not  pos- 
*^  sibly  have  a  case  like  the  present  in  contemplation,  it  was  not 
^'  within  that  act  of  parliament ;  that  it  was  essential  to  larceny, 
"  that  the  property  charged  to  have  been  stolen  should  be  of  some 
"  value  ;  that  the  note  in  the  present  case  did  not,  on  the  face  <rf 
**  it,  import  either  a  general  or  a  special  property  in  the  prosecu- 
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*^  tor ;  and  that  it  was  so  far  frooi  being  of  any  the  least  value 
to  him,  that  he  had  not  even  the  property  of  the  paper  on  which 
it  was  written ;  for  it  appeared  that  both  the  paper  and  the  ink 
were  the  property  of  the  prisoner  \  and  the  delivery  of  it  by  her 
^^  to  him  could  not,  under  the  circumstances  of  the  case,  be  con- 
'*  sidered  as  vesting  it  in  him."  {x) 

This  authority  was  cited  in  a  case  of  recent  occurrence,  where  the  Walsh's  case. 
prisoner  was  charged  with  stealing  a  check  upon  a  banker,  which,  in  Argued  that  a 
some  of  the  counts  of  the  indictment,  was  described  as  "  a  bill  of  bJSkcr^wnot 
exchange,^'  and  in  others  as    ^^  a  warrant  for  the  payment  of  within  the  2 
money."     It  was  argued,  on  behalf  of  the  prisoner^  that  these  ^^'  2« «.  25. 
counts  were  bad }  on  the  ground  that  the  statute  2  Geo.  2.  c.  25., 
(now  repealed  as  before  mentioned)  extended  only  to  such  instru- 
ments as  were  available  securities  in  the  hands  of  the  party  from 
whom  they  were  stolen  ;   that  a  check  on  a  banker  did  not  create 
any  debt  between  the  drawer  and  the  banker,  whose  liability  to  the 
drawer  remained  precisely  the  same  as  before,  and  was  not  altered 
in  any  respect  by  such  an  instrument ;  and  that,  consequently,  the 
check  in  the  present  case,  not  being  a  security  to  the  prosecutor, 
could  not  be  averred,  as  in  this  indictment,  to  be  either  '^  a  bill  of 
exchange,"  or,  "  a  warrant  for  the  payment  of  money,"  the  pro- 
perty of  the  prosecutor,  and  upon  which  the  sum  of  money,  for  the 
payment  whereof  it  was  made,  was  due  thereon  to  him.     It  was 
not,  however,  necessary  to  press  this  objection,  as  the  case  sup- 
plied others  of  greater  importance,  which  have  been  already  no- 
ticed, {y) 

It  was  decided  upon  the  statute  2  Geo.  2.  c,  25.  (now  repealed  Chard's  case. 
as  before  mentioned)  that  where  an  instrument  was  described  in  ^f^^  P^' 
the  indictment  as  a  bank  post  bill,  and  was  not  set  out,  the  court 
could  not  take  judicial  notice  that  it  was  a  promissory  note,  or  that 
it  was  such  an  instrument  as  under  that  statute  might  be  the  sub- 
ject of  larceny ;  though  it  was  described  as  made  for  the  payment 
of  mofiey.  The  prisoner  was  indicted  for  stealing  a  bank  post  bill 
made  for  the  payment  of  the  sum  of  100/.  of  lawful  money  of  Great 
Britain ;  and  it  appeared  that  the  bank  post  bill  was  in  form  a 
promissory  note,  and  therefore  would  not  support  the  indictment, 
unless  the  court  could  take  notice  judicially,  that  a  bank  post 
bill  was  in  form  a  note.  The  prisoner,  however,  was  convicted, 
and  a  motion  was  made  in  arrest  of  judgment,  on  the  ground  that 
at  the  time  the  statute  2  Geo.  2.  passed,  it  was  not  known  what  a 
bank  post  bill  was.  Upon  a  case  reserved,  it  appeared  that  bank 
post  bills  were  not  in  use  until  two  years  idfter  the  statute  2  Geo* 
2.  had  passed,  and  the  Judges  thought  that  they  could  not  take 
notice,  that  what  was  afterwards  called  a  bank  post  bill,  fell  within 
any  of  the  descriptions  in  that  statute  ;  and  they  also  thought  that 
they  could  not  say,  as  the  instrument  was  not  set  out,  what  a 
bank  post  bill  was ;  and  further,  that  as  the  instrument  was  not 
whaty  at  the  time  the  statute  passed,  could  properly  be  called  a 

(jr)Jlez9.Fhipoe,  O.B.  1795,  and         (^)  Walshes  case,  2  Leach,  1061. 
Seijeanrs  Inn,  Feb.  1796,  SLeach  673.      Euas.  &  Ey.  21&  Jf^te^  113. 
8  Bast  P.  C.  C.  16.  s.  37.  p.  599. 


150  Of  Larceny  > — What  Goods  the  subject  of    [boor  iv. 

bill,  the  prisoner  should  have  been  acquitted ;   and  a  pardon  was 
recommended,  (z) 
Of  Larceny  H'*  T^^^  third  Subject  of  enquiry,  under  the  head  of  personal 

of  aoimaU,       goods  in  respect  of  which  larceny  may  be  committed,  arises  when 
birds,  and  fish.  ^^^  property  taken  consists  either  of  animals^  birds,  ov^sh. 
Domestic  With  regard  to  domestic  animals,  such  as  horses,  oxen,  sheep, 

animals.  j^jj  j  ^^e  like,  there  is  no  doubt  whatever  that  they  were  the  sub- 

jects of  larceny  at  common  law.  (a)  And  the  stealing  of  many  of 
these  animals  has  been  made  a  capital  offence,  by  an  enactment 
which  will  be  noticed  in  a  subsequent  chapter,  (b)  Domestic 
birds  also,  as  ducks,  hens,  geese,  turkeys,  peacocks,  &c.  are 
clearly  the  subjects  of  larceny,  (c)  So  also  larceny  may  be  com- 
mitted of  their  eggs  or  young  ones,  (d) 
And  tbcir  And  as  the  stealing  of  such  animals  is  larceny,  it  is  also  larceny 

produce.  ^  gteal  the  produce  of  them,  though  taken  from  the  living  ani- 

mals. Upon  this  ground  it  was  holden  by  all  the  Judges,  on  a 
case  reserved  for  their  opinion,  that  milking  a  cow  at  pasture, 
and  stealing  the  milk,  was  larceny,  (e)  And  it  has  also  been 
holden  that  larceny  may  be  committed  by  pulling  wool  from  the 
bodies  of  live  sheep  and  lambs  with  a  felonious  intent.  (/)  In  one 
report  of  this  last  decision  it  is  given  as  a  part  of  the  opinion  of 
the  Judges,  to  whose  consideration  the  question  was  referred,  that 
in  order  "  to  prevent  the  thoughtless  and  wanton  frolics  which 
*'  might  be  played  with  these  trifling  kinds  of  property  from  being 
"  prosecuted  as  petty  larcenies,  when  perhaps  they  were  unmixed 
^'  with  any  fraudulent  or  felonious  design,  the  law,  proceeding 
^'  upon  the  idea  de  minimisy  requires  the  property  stolen  to  be  of 
"  the  value  of  twelve-pence."  {^)  The  distinction,  however,  be- 
tween grand  and  petty  larceny,  is  now  abolished  by  7  &  8  Geo. 
4.  c.  29.  s.  2.  but  the  application  of  it  in  this  case  seems  to  have 
been  very  questionable.  Undoubtedly,  the  quantity  of  wool  taken^ 
if  considerable,  would  have  been  a  strong  additional  circumstance 
in  the  evidence  of  felonious  intent  necessary  to  sustain  a  charge  of 
larceny:  but  supposing  the  quantity  not  to  have  been  of  greater 
value  than  twelve-pence,  yet  if  the  felonious  intent  of  the  party  was 
manifest,  as  it  might  have  been  from  the  manner  in  which  the  fact 
was  committed,  the  use  to  which  the  property  was  applied,  and 
the  behaviour  of  the  party,  there  does  not  appear  to  have  been  any 
good  reason  why  such  a  taking  should  not  have  been  considered 
as  petit  larceny,  (/i) 

(z)  Rex  V.  Chard,  Trin.  T.  1822.  V,  C.  c.  16.  s.  49.  p.  61S. 

Russ.  &  Ry.    488.  (g)  1  Leach  172. 

(a)  1  Hale  511.     1  Hawk.  P.  C.  c.  (h)  It  should  be  observed  also,  that 

33.  s.  43.  in  tlie  abstract  of  Martinis  case,  9 

{b)  Poit.  Chap.  XI.  East  P.  C.  c.    16.  s.  49.  p.  618.  it 

(e)  1  Bale  511.     1  Hawk.  P.  C.  c.  is  Dotstatedasaay  part  of  the  opinion 

33.  s.  43.  of  the  Judges  that  the  property  stolen 

(d)  Id.  IM.  Hale*s  Sum.  68,  69.  should  be  above  the  value  of  twelve- 

(«)  Anon,  car,  Leigh,  Serj.  who  sat  pence.    And  at  the  conclusion  of  the 

for  Bathurst,  J.,  Oxford  circuit  about  report  in  which  that  position  is  ad- 

1769.    2  East  P.  C.  c  16.  8.49.  p.  vanced,  the  doctrine  appears  to  be 

617.     1  Leach  171.  contradicted,  where  it  is  said,  "  if  a 

if)  Martin's    case,    Northampton  **  wicked  disposition  be  discovered. 

Lent  Aas.  1777,  l  Leach  17  U    2  East  *•  tM  OipoMon  hfmte  wi  m«/  chote^ 


CHAP.  IX.  §  3.3 


Theft-^Aninuds^  %c. 


151 


Where  the  animak  or  other  creatures  are  not  domestic,  but  are  Animals,  d:c. 
feriB  naturcBy  larceny  may,  notwithstanding,  be  committed  ^^^^^JxmtZt 
them,  if  they  are  fit  for  the  food  of  man,  and  dead,  reclaimed,  dead. 
(and  known  to  be  so)  or  confined.  Thus,  if  hares  or  deer  be  so 
enclosed  in  a  park,  that  they  may  be  taken  at  pleasure  5  or  fish  in 
a  trunk  or  net,  or  as  it  seems  in  any  other  enclosed  place  which  is 
private  property,  and  where  they  may  be  taken  at  any  time,  at 
the  pleasure  of  the  owner ;  or  pheasants  and  partridges  be  con- 
fined in  a  mew;  or  pigeons  be  shut  up  in  a  pigeon- house;  or 
swans  be  marked  and  pinioned,  or  (though  unmarked)  be  kept 
tame  in  a  mote,  pond,  or  private  river ;  or  if  any  of  these  creatures 
be  dead  and  in  the  possession  of  any  one ;  the  taking  of  them  with 
ielonious  intent  will  be  larceny.  {%)  And  of  some  things /er^  na- 
turw,  though  not  fit  for  food,  felony  may  be  committed,  if  they 
be  reclaimed ;  in  respect  of  their  generous  nature  and  courage, 
serving  ob  viitc  solatium  of  princes  and  noble  persons,  to  make 
them  fitter  for  great  employment ;  so  that  larceny  may  be  com- 
mitted of  hawks  and  falcons,  when  reclaimed  and  known  to  be 
so;  {k)  and  it  may  be  committed  also,  it  is  said,  of  young  hawks, 
in  the  nest.  (/)  But  not  of  the  eggs  of  hawks  or  swans,  though 
reclaimed;  the  reason  of  which,  seems  to  be  that  a  less  punish- 
ment, namely,  fine  and  imprisonment,  is  appointed  for  taking 
them  by  statute,  (m)  The  stealing  a  stock  of  bees  seems  to  be  ad- 
mitted to  be  felony,  {n)  \ 

But  a  different  doctrine  prevails  with  respect  to  animals  and  ^'^^^'l^J^' 
other  creatures  fercB  natt&(B  which  are  unreclaimed:  as  it  is  " 
considered  that  no  person  has  a  sufiicient  property  in  them  to 
support  an  indictment  for  larceny.  Thus  larceny  cannot  be  com- 
mitted of  deers,  hares,  or  conies,  in  a  forest,  chase,  or  warren; 
of  fish,  in  an  open  river  or  pond ;  of  wild  fowls,  when  at  their 
natural  liberty ;  of  old  pigeons,  out  of  the  dove-house ;  (o)  or  even 
of  swans,  though  marked,  if  they  range  out  of  the  royalty,  be- 
cause it  cannot  be  known  that  they  belong  to  any  person,  (p)  But 
larceny  may  be  committed  of  the  flesh  or  skins  of  any  of  these  or 
other  creatures  fit  for  food,  when  they  are  killed ;  because  they 
are  then  reduced  to  a  state  in  which  a  right  of  property  in  them 
may  be  claimed  and  exercised,  {q) 


uoreclaimed. 


«i 


«i 


«« 


»« 


as  it  is  described  by  Brit  ton,  it  may 
be  eiridence  of  felony,  notwithstand- 
ing the   trifling  quantity    of  the 
tbinfr  taken." 
(I)  2  Inst.  109,  110.     I    Hale  511. 
3  Hawk.  P.  C.  c.  S3,  s.  41 .     4  Black. 
Com.  SS5.     2  East  P.  C.  c.  16.  s.  41. 
p.  007. 

(At)  1  Hawk.  P.  C.  c.  33.  s.  36.  3 
Inst.  96,  et  sequ.  and  3  Inst.  109. 
But  the  statute  37  Ed.  3.  c.  19:  is  re- 
pealed by  7  and  8  Geo.  4.  c.  27. 

(0  1  Hale  511.  This  law  had  rela- 
tion to  the  trained  hawks  of  former 
ibys. 

(m)  1 1  Hen.  7.  c.  17.  and  31  Hen. 
8.  c.  12.  1  Hawk.  P.  C.  c.  S3,  s.  42. 
S  East.  P.  C.  c.  16.  s.  41.  p.  607. 


(«)  2  East.  P.  C.  c  16.  8.  41.  p.  607. 
citing  Tibbs  v.  Smith,  Ray.  33.  2 
Black.  Com.  392. 

{o)  3  Inst.  109,  110.  I  Hale  510, 
511.  1  Hawk.  P.  C.  c.  33.  s.  39, 40. 
4  Black.  Cora.  235.  2  East.  P.  C.  c. 
16.8.41.  p.  607. 

(p)  1  Hale  511. 

{q)  S  Inst.  110.  1  Hale  511.  In  3 
Inst.  110,  it  is  said,  «*  But  the  deer, 
"  &c.  being  wild,  yet  when  he  is 
**  killed,  larceny  may  be  committed 
**  of  the  flesh,  and  so  of  pheasant, 
"  partridge,  or  the  like ;  and  so  note 
**  a  diversity  between  such  beasts  as 
^'  be  fer^  naiune^  and  being  made 
**  tame,  serve  for  pleasure  only  :  and 
"  such  as  be  made  tamei  and  serve 
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Roagh's  case. 
An  indictment 
for  fitealing  an 
animal /(?r<? 
naturte  must 
shew  that  it 
was  either 
dead,  tame,  or 
confined. 


Jones's  case. 
An  unqualified 
person  mav 
have  a  suffi- 
cient legal 
possession  of 
^ame  to  sup- 
port an  in- 
dictment for 
stealing  it 
from  him. 


Deer,  conies, 
and  fish. 


Animals  of  a 
base  nature. 


It  is  so  clearly  established^  that  those  creatures  .which  nreferts 
nature  can  only  become  the  subject  of  property  by  being  dead, 
reclaimed,  or  confined,  that  it  has  been  holden  to  be  necessary 
that  they  should  be  so  described  in  an  indictment  for  stealing 
them.  The  prisoner,  having  been  convicted  on  an  indictment  for 
stealing  a  pheasant  of  the  value  of  forty  shillings,  of  the  goods 
and  chattels  of  H.  S.,  the  case  vras  referred  to  the  consideration  of 
the  Judges ;  and  upon  a  second  conference,  and  after  much  de- 
bate and  difference  of  opinion,  they  all  agreed  that  the  conviction 
was  bad ;  that  in  cases  of  larceny  of  animals  f€r€B  natuns  the  in- 
dictment must  shew  that  they  were  either  dead,  tame,  or  confined ; 
otherwise  they  must  be  presumed  to  be  in  their  original  state  ;  and 
that  it  is  not  sufficient  to  add  '^  of  the  goods  and  chattels''  of  such 
an  one.  (r) 

It  has  been  ruled  that  though  a  person  be  not  qualified  to  keep, 
or  kill,  gamcj  he  may  have  a  sufficient  legal  possession  of  ani- 
mals, &c.  coming  under  that  description,  whereon  to  support  an 
indictment  for  stealing  them.  The  prisoner  was  indicted  for 
stealing  five  pheasants,  restrained  of  their  natural  liberty,  the  pro- 
perty of  the  prosecutor :  and,  upon  its  appearing  from  the  evi- 
dence that  the  prosecutor  was  not  a  qualified  person  to  keep  or 
shoot  game,  and  that  he  had  the  pheasants  for  sale,  it  was  ob- 
jected that  he  could  have  no  property  in  them,  nor  any  legal  pos- 
session sufficient  to  support  the  indictment ;  that  by  the  several 
statutes  relating  to  the  game  laws,  unqualified  persons  are  for- 
bidden, under  certain  penalties,  to  have  pheasants  in  their  posses- 
sion ;  and  that  by  one  of  those  statutes  authority  is  given  to  a  jus- 
tice of  the  peace  to  take  away  from  such  person  any  pheasant 
which  he  may  have  in  his  possession.  But  the  learned  Judge  held 
that  it  was  a  sufficient  legal  possession  for  the  purposes  of  the  in- 
dictment, and  the  prisoner  was  convicted,  {s) 

The  stealing  of  deer,  of  fish,  and  of  hares  and  conies,  in  a  war- 
ren, &c.  has  been  made  punishable  by  statute,  as  will  be  men- 
tioned more  particularly  in  some  of  the  following  chapters. 

There  is  yet  another  kind  of  animals  to  be  noticed ;  namely^ 
those  which,  though  they  may  be  reclaimed,  are  not  such  of  which 
larceny  can  be  committed  by  reason  of  the  baseness  of  their  nature. 
Some  animals  which,  in  this  country,  are  now  usually  tame,  come 
within  the  class  in  question ;  as  dogs  and  cats.  And  others  which, 
though  wild  by  nature,  are  often  reclaimed  by  art  and  industry, 
clearly  fall  within  the  same  rule ;  as  bears,  foxes,  apes,  nwnAies, 
polecats,  ferrets,  and  the  like,  {t)  The  reason  upon  which  this 
doctrine  appears  originally  to  have  proceeded  is,  that  creatures  of 
this  kind,  for  the  most  part  wild  in  their  nature,  and  not  serving, 
when  reclaimed,  for  food,  but  only  for  pleasure,  ought  not,  how- 
ever the  owner  may  value  them,  to  be  so  highly  regarded  by  the 


*'  for  food,  &c.  which  diversity  not 
"  being  observed,  bath  made  many 
"  men  to  err." 

(r)  Rough's  case,  Surrey  Lent  Ass, 
1779,    and  East  T.    1779.      3  Bast. 


P.  C.  c.  16.  s.  41.  p.  697. 

(a)  Jones's  case,  cor,  Grose,  J., 
Bucks,  Lent  Ass.  1S09.  3  Burn.  Just. 
Larceny,  S.  1.  p.  84. 

(0  3  Inst  109.     I  Hale  511,  518. 
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law  that  for  their  Bakes  a  man  should  die.  (u)  And  the  doctrine 
extends  to  the  whelps^  or  youngs  of  such  animals  :  the  rule  being 
establisihed,  that  where  no  felony  can  be  committed  of  any  crea- 
tures that  are  fercd  natur^e^  though  tame  or  reclaimed,  it  cannot 
he  committed  of  the  young  of  such  creatures  in  the  nest^  kennel, 
or  den.  (;r) 

The  doctrine  respecting  larceny  of  animals,  of  a  base  nature.  Searing's  case, 
was  considered  in  a  late  case,  where  the  prisoner  was  charged  in  ^®"^*'? 
the  indictment  with  stealing  ^^  five  live  tame  ferrets,  confined  in  a  ^^  natunT 
^^  certain  hutch,  &c.''  the  property  of  Daniel  Flower.  The  evidence  and  not  the 
brought  the  fact  of  taking  the  ferrets  clearly  home  to  the  pri-  ■"^i®*^*  ®^ 
soner;  and  it  was  also  proved  that  ferrets  are  valuable  animals,       ^°^' 
and  that  those  in  question  were  sold  by  the  prisoner  for  nine  shil- 
lings.    But,  the  jury  having  found  the  prisoner  guilty,  the  case 
was  submitted  to  the  consideration  of  the  Judges  upon  the  ques- 
tion, whether  ferrets  must  be  considered  as  animals  of  so  base  a 
nature  that  no  larceny  can  be  committed  of  them.  And  the  Judges 
held  that  judgment  ought  to  be  airested.  {y) 

With  respect,  however,  to  dogs,  and  also  beasts  and  birds,  or-  Dogs  and  cer- 
dinarily  kept  in  a  state  of  confinement,  the  statute  7  &  8  Geo.  4.  J^^  ^^ 
c.  29.  8.  31.  enacts  ^^that  if  any  person  shall  steal  any  dog,  or  shall  7  &  e  Geo.  4. 
'^  steal  any  beast  or  bird  ordinarily  kept  in  a  state  of  confinement,  c  29.  s.  31. 
*'  not  being  the  subject  of  larceny  at  common  law,  every  such  of-  Jl^jjjj^w^' 
^^  fender,  being  convicted  thereof  before  a  justice  of  the  peace,  beasts  or  birds 
^^  shall  for  the  first  offence  forfeit  and  pay,  over  and  above  the  ordinarily 
'*  value  of  the  dog,  beast,  or  bird,  such  sum  of  money,  not  ex-  fin^mwir  wid 
^'  ceeding  twenty  pounds,  as  to  the  justice  shall  seem  meet}  and  nottbe  sub- 
^^  if  any  person  so  convicted  shall  afterwards  be  guilty  of  any  of  }«!*•  o^  l«r- 
^'  the  said  offences,  and  shall  be  convicted  thereof  in  like  manner^  ^^^* 
^  every  such  offender  shall  be  committed  to  the  common  gaol  or 
^^  house  of  correction,  there  to  be  kept  to  hard  labour  for  such 
^^  term,  not  exceeding  twelve  calendar  months,  as  the  convicting 
justice  shall  think  fit;  and  if  such  subsequent  conviction  shall 
take  place  before  two  justices,  they  may  furtlier  order  the  of* 
'*  fender,   if  a  male,  to  be  once  or    twice  publicly  or  privately 
**  whipped,  after  the  expiration  of  four  days  from  the  time  of  such 
*^  conviction.'' 
The  32nd  section  enacts  ^^  that  if  any  dog,  or  any  such  beast,  Persons  found 
or  the  skin  thereof,  or  any  such  bird,  or  any  of  the  plumage  in  possession 
thereof,  shall  be  found  in  the  possession,  or  on  the  premises  of  5fc!  HaWe^tT' 
any  person  by  virtue  of  a  search  warrant,  to  be  granted  as  here-  penalties. 
^'  inafter  mentioned,  the  justice  by  whom  such  warrant  was  granted 
may  restore  the  same  respectively  to  the  owner  thereof;  and  the 
person  in  whose  possession,  or  on  whose  premises  the  same  shall 
be  so  found,  (such  person  knowing  that  the  dog,  beast,  or  bird, 
has  been  stolen,  or  that  the  skin  is  the  ekin  of  a  stolen  dog  or 
<^  beast,  or  that  the  plumage  is  the  plumage  of  a  stolen  bird,) 

<«)  1  Hawk.  P.  C.  c.  S8.  s.  S6.    4  MS.  Bayley,  J.,  and  Rqab.  &  R}r.  S60. 

Black.  Com.  SS6.    CEasl.  P,  C.c.  16.  The  ferret  was  originally  a  native  of 

s.  46.  p.  614.  Africa,  but  has  been  for  a  long  lima 

(jr)  3  InsL  100.  bred,  kept,  and  sold,  in  this  couolryt 

( jf)  Searing's  case,  e^r*  Wood,  B.,  as  a  tame  animal. 
Hertford  Lent  Ass.  IS  18,  MS.,  and 


u 
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^^  shall,  on  conviction  before  a  justice  of  the  peace,  be  liable  ibr 
^^  the  first  offence  to  such  forfeiture,  and  for  every  subsequent  of- 
^^  fence  to  such  punishment,  as  persons  convicted  of  stealing  any 
'^  dog,  beast,  or  bird^  are  hereinbefore  made  liable  to/'  (z) 
KiiiiDg  The  33rd  section  of  the  same  statute  enacts  ^^  that  if  any  person 

pigcong.  u  gjjj^ji  unlawfully  and  wilfully  kill,  wound^  or  take  any  house- 

'^  dove  or  pigeon,  under  such  circumstances  as  shall  not  amount 
^^  to  larceny  at  common  law,  every  such  offender,  being  convicted 
^'  thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay,  over 
^^  and  above  the  value  of  the  bird,  any  sum  not  exceeding  two 
''  pounds."  (») 


SECTION  III. 


0/  the  Ownership  of  the  Goods  in  respect  of  which  Larceny  may 

be  committed. 

It  is  necessary  that  there  should  be  in  some  person  a  sufficient 
ownership  of  the  things  stolen  ;  and  that  they  should  be  stated  in 
the  indictment  as  the  goods  and  chattels  of  such  person. 

And  this  ownership  must,  of  course,  exist  as  against  the  party 
Joittt-teDftnto,  jjy  ^hom  the  goods  are  taken ;  and  will  not,  in  general,  reside 
common^  ^^  sufficiently  in  any  other  person,  where  the  party  taking  the  goods 
hare  not  an  has  a  legal  property  in  them,  and  a  right  of  possession.  So  that 
ownerebip,  as  joint  tenants,  or  tenants  in  common,  of  a  chattel,  cannot  be  guilty 
oSberf  upon  of  Stealing  such  chattel  from  each  other.  Thus,  if  A.  and  B.  be 
which  an  in-  joint  tenants,  or  tenants  in  common,  of  a  horse,  and  A.  take  the 
dictment  for  j^Qj-gg^  gypu  animo  furandi,  yet  it  will  not  be  felony,  because  one 
sustained?"  tenant  in  common  taking  the  whole  only  does  that  which  he  may 
do  by  law.  (a) 
The  goods  of  a  ready  furnished  lodging  must  be  described  as 
a  bou8e*o7**^  the  lodger's  goods,  and  not  the  goods  of  the  original  owner.  An 
lodging.  indictment  was  for  breaking  in  the  day  time  Anderson's  house, 

and  stealing  his  goods.  The  goods  were  the  furniture  of  a  room 
let  by  Anderson  to  another  person  by  the  week :  and,  upon  a  case 
reserved,  the  Judges  held  that  the  goods  should  have  been  de- 
scribed as  the  goods  of  such  other  person,  for  Anderson  was  not 
entitled  to  the  possession,  and  could  not  have  maintained  trespass; 
and  that  fhe  conviction  was  therefore  wrong,  {b) 

{%)  As  to  the  apprehension  of  of-  MS.  Bayley,  J.,  and  Russ.  &  Ry.  411. 

fenders^  see  s.  63.,  and  as  to  the  re-  and  the  same  point  uras  decided  in 

cover?  and  application  of  forfeitures.  Rex  v.  Brunswick,  Trin.  T.  1824,  MS. 

appeal  against  convictions,  &c.  see  Bayler,  J.,  and  Ry.  &  Mood.  C.  C.87. 

s.  67.  et  9equ,  As  to  larcenies  by  tenants  and  lodgers, 

.  (a)  1  Hale  513.    SEast  P.  C.  c  16.  see  pott,  chap.    Qf  Lurceny  by  Te- 

8. 7.  p.  558.  nuHtt  Mid  Lodgers. 

{b)  Rex  V.  Belstead,  East  T.  1820, 
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We  have  seen  that  a  feme  covert  cannot  commit  larceny  of  her  Nor  haa abas- 
husband's  goods  by  taking  them  from  the  possession  of  her  hus-  ^"^  ■"J:''  *" 
band,  because  in  law  they  are  considered  as  one  person,  and  she  hu'goodjf  as 
has  a  kind  of  interest  in  the  goods,  (c)  And  upon  the  same  ground  against  bis 
it  has  been  holden,  that  even  a  stranger  cannot  commit  larceny  of  ^^®*  *^*'  ^ 
the  husband's  goods  by  the  delivery  of  the  wife,  unless  he  be  her  ber  dciivenr/ 
adulterer,  (d)     But,  if  the  husband  bail  the  goods  to  a  third  per-  may  commit 
son,  as  there  will  then  be  a  possession  in  the  bailee,  distinct  from  Jj^^  ^^ 
that  of  the  husband,  it  may  be  larceny  if  the  wife  take  such  goods 
with  a  felonious  intent,  (e) 

The  last  case  proceeds  upon  an  exception  to  the  general  rule,  a  man  may, 
that  a  person  cannot  commit  felony  of  the  goods  wherein  he  has  a  »  ^^^^ 
property.  ( f)     He  may,  under  particular  circumstances,  be  guilty  ^^^  of 
of  larceny  in  stealing  his  own  goods,  as  he  may  of  robbery  in  larceny,  in 
takmg  his  own  property  from  the  person  of  another.    If  A.  bail  *^"*^ 
goods  to  B.,  and  afterwards  animo  furandi  take  the  goods  from  ^^^[^bSee. 
B.,  with  an  intent  to  charge  him  with  the  value  of  Uiem,  it  is 
felony,  {g)     And  so  if  A.,  having  delivered  money  to  his  servant 
to  carry  to  some  distant  place,  disguise  himself,  and  rob  the  ser- 
vant on  the  road,  with  intent  to  charge  the  hundred  with  the  loss, 
according  to  the  provisions  of  the  statute,  it  will  be  robbery  in  A.  (A) 
For  as  against  persons  so  taking  even  their  own  goods  with  a 
wicked  and  frauaulent  intent,  there  is  a  sufficient  temporary  spe- 
cial property  in  the  bailee  or  servant  to  support  an  indictment,  (t) 
So  if  a  part-owner  of  property  steals  it  from  the  person  in  whose 
custody  it  is,  and  who  is  responsible  for  its  safety,  he  is  guilty  of 
larceny.    The  box  of  a  female  friendly  society  established  accord- 
ing to  33  Geo.  3.  c.  54.  containing  upwards  of  fifty  pounds,  was 
left  in  the  custody  of  the  landlord  of  the  house  where  the  society 
met :  the  prisoner  was  one  of  the  members,  and  broke  into  the 
landlord's  house  in  the  night  time,  and  stole  the  box.     Upon  an 
indictment  for  burglary  and  stealing  the  box  and  its  contents,  a 
case  was  saved  for  the  opinion  of  the  .fudges,  upon  the  question  * 

whether  considering  the  situation  in  which  the  prisoner  stood  with 
respect  to  this  property,  the  conviction  was  right,  and  the  Judges, 
(ten  of  them  being  present)  were  clear,  that  as  the  landlord  was 
answerable  to  the  society  for  the  property,  it  was  a  right  con- 
viction, {k)  And  if  a  man  steal  his  own  goods  from  his  own 
bailee,  though  he  has  no  intent  to  charge  the  bailee,  but  his  intent 
is  to  defraud  the  king,  yet  if  the  bailee  had  an  interest  in  the  pos- 
session (as  if  he  were  bound  to  the  crown  for  the  specific  appro- 
priation of  the  goods,)  and  could  have  mthheld  them  from  the 
owner,  the  taking  is  a  larceny.  Wm.  Marsden  had  a  quantity  of 
nus  vomica^  and,  by  means  of  one  Cooper,  employed  Marsh  and 

(c)  Vol.  I.  p.  19.  s.  5.  p.  558,  and  8.  90.  p.  654.  where 

(^  ^^^*  ^®  learned  author  says,  that  eyen  in 

(tf)  I  Hale  513.  this  case  he  sees  no  objection  to  lay- 

(/)  Id.  ibid,  ing  the  property  of  the  goods  in  the 

(g)  Staundf.  86  a.    3  Inst  1 10.     1  servant 

•Hale  513,  514.    1  Hawk.  P.  C.  c  33.        (i)  See    also     the     argument    in 

8.  47.    Post  123.  Ileakins's  case,  2  Leach  87 1. 

(*)  Fost  123,  124.    9  Inst.  110.    4        (k)  Rex  v.  Bramley,  East  T.  1822, 

Black,  Com.  231.  2  East.  F.  C.  c.  16.  MS.  Bayley,  J.,  aad  Russ.  &  Ry.  478. 
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The  owner- 
ship will  not 
be  dirested 
from  the  true 
owner  by  an 
intermediate 
tortious  tak- 
ing. 


Ownership 
sufficient 
where  there 


Co*  lightermen  to  enter  it  for  exportation^  and  carry  it  to  the  Mp. 
Exportation  exempts  it  from  duty,  which  is  two  shillings  and  six- 
pence per  pound.  Marsh  and  Co,  entered  it  accordingly,  and  save 
bond  to  the  crown  for  its  exportation,  and  sent  it  by  their  lighter 
to  the  ship  :  aftd  on  the  way  to  the  ship,  W.  Marsden,  J.  Maiden, 
and  Wilkinson,  who  had  charge  of  the  lighter,  took  out  the  nux 
vomica,  and  substituted  cinders  and  rubbish,  the  object  being  to 

fet  the  nux  vomica  duty  free.  The  indictment  was  against  J» 
farsden  and  Wilkinson  for  stealing  the  goods  of  Marsh  and  Co., 
and  upon  a  case  reserved,  four  of  the  Judges,  Richardson,  Bur- 
rough,  Wood,  and  Graham,  doubted  whether  this  were  larceny, 
because  there  was  no  intent  to  cheat  Marsh  and  Co.,  or  to  charge 
them,  but  the  intent  was  to  cheat  the  crown,  but  seven  Judges^ 
(Best,  J,,  being  absent,)  held  it  a  larceny,  on  the  grounds  that 
Marsh  and  Co.  had  a  right  to  the  possession  until  the  goods 
reached  the  ship,  and  had  an  interest  in  that  possession,  and  that 
the  intent  to  deprive  them  of  that  possession  wrongfully,  and 
against  their  will,  was  a  felonious  intent  as  against  them,  because 
it  exposed  them  to  a  suit  upon  their  bond,  and  that  even  if  there 
had  been  no  intent  as  against  them,  the  intent  to  cheat  the  crown 
was  in  the  opinion  of  most  of  the  seven  Judges  sufficient  to  make 
it  a  larceny.  (/) 

The  real  owner  of  goods  will  not  be  deprived  either  of  the  pro- 
perty or  possession  in  law  of  them  by  a  felonious  taking.  If, 
therefore,  A.  steal  the  goods  of  B.,  and  afterwards  C.  steal  the 
same  goods  from  A.,  in  such  case  C.  is  a  felon,  both  as  to  A.  and 
as  to  B.,  and  he  may  be  indicted  for  stealing  the  goods  of  B.  (m) 
Upon  this  subject  Gould,  J.,  in  delivering  the  opinion  of  the 
twelve  Judges  in  a  modern  ca^,  said,  ^^  It  is  a  rule  of  law  equally 

well  known  and  established  that  the   possession  of  the  true 

owner  cannot  be  divested  by  a  tortious  taking ;  and  therefore  if 
^^  a  person  unlawfully  take  my  goods,  and  a  secoad  person  take 
^^  them  again  from  him,  I  nuiy,  if  the  goods  were  feloniously 
'^  taken,  indict  such  second  person  for  the  theft,,  and  allege  in  the 
^^  indictment,  that  the  goods  are  my  property  :  because  these  acts 
'^  of  theft  do  not  change  the  possession  of  the  true  owner/'  And 
he  further  stated  it  to  be  his  opinion  that  the  doctrine  would  also 
hold  where  the  goods  are  taken  from  the  possession  of  the  true 
owner  by  means  of  fraud :  as  otherwise  a  man  migkt  derive  an 
advantage  from  his  own  wrong,  (n) 

But  a  distinction  is  taken  in  the  following  case.  If  A.  steals 
the  horse  of  B.,  and  afterwards  delivers  it  to  C.  who  was  no  party 
to  the  first  stealing,  and  C.  rides  away  with  it  animo  furandi,  yet 
C«  is  no  felon  to  B. :  because,  though  the  horse  was  stolen  from 
B.,  yet  it  was  stolen  by  A.,  and  not  by  C,  for  C.  did  not  take  it ; 
neither  is  he  a  felon  to  A.,  for  he  had  it  by  his  delivery,  (o) 

There  is  no  doubt  that  there  may  be  a  sufficient  ownership  of 
the  goods  stolen  in  a  person  who  has  only  a  special  property  in 


ii 


(0  B«x  V.  Wilkinson  and  others, 
Mich.  T.  1881,  MS.  Bajley,  J.,  and 
Row.  &  Ry.  470. 

(si)  1  Hale  607.   »Ea9t  P.  C.  c  le; 


s.  90.  p.  654. 

(n)  By  Gould,  J.,  0.  B.   1790,   in 
Wilkins's  case,  l  Loach  MS,  5S3. 

(o)  1  Hale  M7. 
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them ;  and  diat  they  may  be  laid  as  the  goods  and  chattels  of  finch  i>  only  a  tpe- 
p^eon  in  the  indictment.    A  lessee  for  years,  a  bailee,  a  pawnee^  dai  property 
a  ceamer,  and  the  like,  have  such  special  property ;  and  the  m- 
^iciuient  will  be  good,  if  it  lay  the  property  of  the  goods,  either 
in  the  real  owners,  or  in  the  persons  having  only  such  special 
property  in  them,  (p)     So  where  goods  belonging  to  a  guest  at  an 
inn  are  stolen,  they  may  be  laid  to  be  the  property  eidittr  of  the 
innkeeper  or  the  guest,  (q)    And  linen  stolen  from  a  washer- 
woman, by  whom  it  was  taken  in  to  wash  in  the  course  of  her 
business,  may  be  laid  as  her  goods,  (r)     In  eases  of  this  kind  it  is 
considered  that  the  parties  have  a  possessory  property ;    being 
answerable  to  tkeir  employers,  and  being  capable  of  maintaining  an 
appeal  of  robbery  or  larceny,  and  having  restitution,  {s) 

It  has  also  been  holden,  that  an  agister  of  cattle  has  such  a 
special  property  in  them  that  they  may  be  laid  as  his  goods  in  the 
indictment.  When  this  case  was  referred  to  the  Judges,  after  the 
conviction  of  the  prisoner,  there  was  at  first  some  doubt  upon  the 
point :  one  of  the  Judges  observing  that  an  agister  of  cattle  is  not 
liable  for  them  at  all  events,  like  an  innkeeper  for  the  goods  of  his 
gnest ;  but  ultimately  all  the  Judges  agreed  that  the  conviction  was 
right,  (0 

In  a  case  where,  upon  an  indictment  for  stealing  a  window- 
glass  and  hammer-cloth  from  a  carriage,  it  appeared  that  the  pro- 
secutor, in  whom  the  property  was  laid,  was  a  coachmaster,  and 
had  the  care  of  the  carriage,  which  stood  in  a  coach-house  in  his 
yard,  at  the  time  the  articles  were  stolen  from  it ;  an  objection 
that  the  property  should  have  been  laid  in  the  owner  of  the  car- 
riage was  overruled,  {u)  And  a  case  was  at  the  same  time  referred 
to  by  the  court  in  which  a  prisoner  was  convicted  of  stealing  a 
chariot  glass  from  a  lady's  chariot  which  had  been  put  up  at  a 
coach-yard  at  Chelsea,  while  the  owner  of  it  was  at  Ranelagh ; 
and  the  pnmerty  was  laid  to  be  in  the  master  of  the  yard,  where 
Ae  chariot  had  been  put  up.  {x) 

If  goods  seized  under  a  writ  of  ^fieri  facias  are  stolen,  they  may  Ownership 
be  described  as  the  goods  of  the  party  against  whom  the  writ  ^^  ^^  ^ 
issued,  for,  though  they  are  in  custodid  legiSy  the  original  ovmer  autodid  Ugit, 
continues  to  have  a  property  in  them  until  they  are  sold  :  if  he  pays 
the  debt  he  is  entitled  to  have  them  returned,  and  his  debt  to  the 
plaintiff  in  the  suit  continues  undiminished,  until  the  goods  seized 
are  applied  to  its  liquidation.     And  the  sheriff  is  accountable  to 
the  original  owner  for  the  goods  so  seized.    A  sheriff's  officer 
seized  goods  under  a  writ  of  fieri  facias  against  J.  S.,  and  after- 


{p)  1  Hale  513.  1  H»wk.  P.  C.  c. 
S3,  s.  47.  S  East.  P.  C.  c.  16.  s.  90. 
p.  652. 

{q)  Todd*s  case,  0.  B.  1711.  2 
East.  P.  C.  c.  16.  s.  90.  p.  65S. 

(r)  Packer^s  case,  O.  B.  1714.  2 
East  P.  C.  c.  16.  s.  90.  p.  653.  1 
Leach  857  note  (a). 

(#)  2  East  p.  C.  c.  16.  8. 90.  p.  653. 

(f)  Woodward*scase,  Leieetter  Sum. 
As.  1796.  Mich.  T.  1796.,  and  UU.  T. 
1797.,  at  which  last  meetiDg  of  the 


Judges,  4  Inst.  293.  was  referred  to,  as 
shewing  that  an  agister  has  a  posses- 
sion, and  2  Roi.  Ab.  551.  as  an  au- 
thority, that  an  agister  may  maintain 
trespass  against  any  one  who  takes  the 
beasts.  2  East  P.  C.  c.  16.  s.  90.  p. 
653.     1  Leach  357.  note  (a). 

(«)  Taylor's  case,  O.  B.  1785.  1 
Leach  356. 

(jr)  Statham*8  case,  a  B.  1773.  1 
Leach  357. 


158  Of  Larceny. — Oumership  of  the  Goods,     [book'it. 

wards  stole  part  thereof.  The  indictment  against  him  described 
the  goods  as  the  goods  of  J.  S.,  upon  which  it  was  objected  that 
they  were  no  longer  the  goods  of  J.  S.,  and  should  have  been  de- 
scribed as  the  goods  of  the  sheriff :  but^  upon  the  point  being  saved^ 
the  Judges  held  that  notwithstanding  the  seizure,  the  general  pro- 
perty remained  in  J.  S.,  as  the  loss  would  fall  upon  him  if  they  did 
not  go  to  liquidate  the  debt,  that  the  seizure  left  the  debt  as  it 
was,  and  that  the  whole  debt  continued  until  the  goods  were  ap- 
plied towards  its  discharge,  (y) 
Ownerebil),  But  the  indictment  wffl  not  be  sustainable  if  it  appear  in  evi- 

go^  sre  in  d^i^^^  ^^^^  ^he  party  in  whom  the  goods  are  laid  had  neither  the 
the  custody  of  property  nor  the  possession  of  them ;  as  is  usually  the  case  of  a 
serrants,  feme  covert  or  servant,  who  have  in  Uieir  custody  the  goods  of  the 

husband  or  master,  (s)  In  a  late  case  it  was  decided  that  the 
goods  in  a  dissenting  chapel  vested  in  trustees  could  not  be  de- 
scribed as  the  goods  of  a  servant  who  had  merely  the  care  of  the 
chapel,  and  the  things  in  it,  to  clean  and  keep  them  in  order, 
though  he  had  the  key  of  the  chapel,  and  no  person  except  the 
minister  had  any  other  key.  The  indictment  was  for  stealing  the 
chandelier  and  sconces  of  a  dissenting  chapel  vested  in  trustees : 
and  the  things  were  described  as  the  property  of  the  trustees,  and 
also  of  one  Evans.  The  evidence  as  to  the  property  of  the  trus- 
tees failed,  and  it  appeared  that  Evans  was  servant  to  the  trus- 
tees, and  had  the  care  of  the  chapel  and  the  things  in  it,  for  the 
purpose  of  cleaning  and  keeping  them  in  order,  and  that  he  had 
the  onlv  kejrs,  except  that  the  minister  had  a  key  of  the  vestry, 
from  whence  he  could  enter  the  chapel.  Upon  a  case  reserved, 
the  Judges  were  of  opinion  that  the  property  could  not  be  con- 
sidered as  the  property  of  Evans,  (a)  But  though,  generally  speak- 
ing, the  possession  of  the  servant  is  the  possession  of  the  mas- 
ter, (b)  yet  there  are  some  cases  where  a  kind  of  special  property 
has  been  considered  to  exist  in  the  servant.  Respecting  the  case 
lately  mentioned,  of  a  master  delivering  money  to  his  servant  to 
carry  to  a  certain  place,  and  then  robbing  his  servant  on  the  road, 
a  learned  writer  observes,  ^'  I  see  no  objection  to  laying  the  pro- 
^'  perty  of  the  goods  in  the  servant ;  for  though,  in  general^  it  may 
be  said  that  he  has  no  property  in  them,  as  against  his  master, 
although  he  has  against  every  other  person ;  yet  having  a  clear 
^^  right  to  defend  his  possession  against  A.'s  unlawful  demand, 
'^  the  special  property  still  remains  in  the  servant.  But  a  taking 
from  the  servant  or  the  money  or  goods  of  his  master,  in  his 
presence,  by  putting  in  fear,  is  a  taking  from  the  master,  and 
"  the  offender  may  be  indicted  for  robbing  him."  (c) 
Dcakia's  case.  The  question  concerning  the  sort  of  possession,  or  special  pro- 
i^^stofcn^'^  perty,  which  a  servant  may  hate  in  the  goods  of  his  master,  was 
from  a  stage*    much  discussed  in  a  modem  case,  where  a  stage-coach  having 

(^)  Rex  V.  BasUll,  Mich.  T.  1829.  (»)  P^tf,  Chap.  XVII.  On  Larceny^ 

MS.Bayley,  J.  $c.  hyServanU.     And  anl^,   106,  H 

(x)  s  £iist.  P.  C.  c.  16.  s.  90.  p.  ieq,9A  to  the  distinelion  between  a 

658,  653.  Iiare  ekar^  and  a  possession  of  goods 

(a)  Rex  V.  Hutchinson*   East  T.  delivered. 

1890.    MS.  Bayley,  J.,  and  Russ.  &  (c)  9  Rast.  P.  C.  c.  16.  s.  90.  p.  654. 

Rj.  419.  anle,\bb. 
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been  robbed  of  a  box  containing  a  variety  of  articles^  it  became  jhmcIi  on  its 
material  to  determine  whether  the  goods  so  stolen  could  be  laid  as  ||o°den^*har? 
the  property  of  the  coachman.    There  were  three  counts  in  the  might  be  laid 
indictment:    bat  one  of  them  which  laid  the  property  in  the  a«ihcjprfl»p«-/y 
coach*proprietors  failed  on  account  of  a  variance ;  another,  which  ^^\^^  coach. 
lidd  the  property  in  persons  unknown,  was  rejected  by  the  court 
as  improper  in  this  case;  and  the  case,  therefore,  necessarily 
proceeded  upon  the  remaining  count,  which  laid  the  property  in 
the  coachman.    It  appeared  in  evidence,  that  the  box  was  deli- 
vered by  the  servant  of  a  tradesman  in  London  to  the  book-heeper 
at  the  inn  from  which  the  coach  set  o£F,  who  called  it  over  amongst 
other  things  in  the  way-bill,  and  delivered  it  to  a  porter,  who  put 
it  into  the  coach ;  and  that  the  coachman,  in  whom  the  property 
was  laid,  drove  the  coach  to  a  place  about  thirty-eight  miles  from  * 

London,  during  which  journey  the  box  was  stolen  from  the  coach 
by  the  prisoners.  It  also  appeared,  that  the  proprietors  of  the 
coach  never  called  upon  the  coachman  to  make  good  any  losses> 
except  when  they  happened  by  his  neglect ;  and  that  for  goods 
stolen  privately  from  the  coach  they  never  expected  any  compen- 
aation  from  the  driver. 

The  jury  having  found  the  prisoners  guilty,  the  case  was  saved 
for  the  consideration  of  the  Judges ;  and,  siter  it  had  been  ably 
ai^ued^  a  majority  of  the  Judges  were  of  opinion  that  the  pro- 
perty was  well  laid  to  be  in  the  driver.  Hotham,  B.,  who  deli- 
vered their  opinion,  said,  that  the  material  question  was,  whether 
the  driver  had  the  possession  of  the  goods,  or  only  the  bare 
chaige  of  them ;  but  that  the  case  was  not  open  to  that  distinc- 
tion ;  for  although,  as  against  his  employers  the  masters  of  the 
coach,  the  mere  driver  can  only  have  the  bare  charge  of  the  pro- 
perty committed  to  him,  and  not  the  legal  possession  of  it,  which 
remains  in  the  coach-masters ;  yet,  as  against  aU  the  rest  of  the 
world,  he  must  be  considered  to  have  such  a  special  property 
therein,  as  will  support  a  count  charging  them  as  his  goods ;  for 
he  has  in  fact  the  possession  of  and  controul  over  them ;  and  they 
are  entrusted  to  his  custody  and  disposal  during  the  journey.  And 
the  learned  Judge  further  observed,  that  the  inconvenience  would 
be  great  indeed,  if  the  law  were  otherwise :  as  the  difEiculties  and 
mistakes  which  must  unavoidably  arise  in  seeking  after  all  the 
persons  concerned  as  proprietors  of  a  stage-coach,  for  the  purpose 
of  prosecuting  an  indictment  of  this  nature,  would  be  endless  and 
insurmountable.  That  the  law,  therefore,  on  an  indictment  i^inst 
the  driver  of  a  stage-coach,  on  the  prosecution  of  the  proprietors, 
considers  the  driver  to  have  the  bare  charge  of  the  goods  belong- 
ing to  the  coach ;  but  on  a  charge  agiunst  any  other  person,  for 
taking  them  tortiously  and  feloniously  out  of  the  driver's  custody, 
he  must  be  considered  as  the  possessor,  (e) 

Property  may  be  laid  as  belonging  to  the  real  owner  though  it 
never  was  actually  in  his  possession  but  in  the  possession  of  his 
agent  only ;  as  in  the  following  case.  Turner  as  agent  for  Nash 
sent  up  notes  to  Morgan  another  of  Nash*s  agents,  and  Morgan 

(e)  Rex  V.  Deakin  and  Smith,  0.  B.  1800,  8  Leach  875,  876.  2  East.  P.  C. 
c.  16.  s.  90.  p.  653. 
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Ownereliip  of 
the  cloathsy 
&c.  of  child- 
ren. 


Scott's  case. 
Property  of 
sheep  laid 
Jointly  in  a 
grandfather 
and  grand- 
children. 


as  agent  for  Nash  sent  them  by  the  coach  directed  to  Walker : 
and  the  prisoner  stole  them  from  the  coach.  The  indictment 
having  described  them  as  Nash's,  it  was  urged  that  they  could 
not  be  so  described  because  Nash  never  had  diem  except  by  the 
hands  of  his  agents  ^  but  all  the  Judges  thought  they  had  been 
rightly  described,  and  held  the  conviction  right.  (/)  But  the 
property  cannot  be  laid  in  a  man  who  has  never  had  either  actual 
or  constructive  possession,  except  as  far  as  it  resulted  from  the 
possession  of  the  thief  and  of  persons  acting  under  him.  Thus 
where  Paul  had  ordered  a  hat  of  Beer  and  the  prisoner  sent  for  it 
in  Paul's  name  and  got  it,  and  was  indicted  for  stealing  Paul's 
hat,  the  Judges  held  that  the  property  could  not  be  said  to  be  in 
Paul.(^) 

Cloaths,  and  other  necessaries  provided  for  children  by  their 
parents,  are  often  laid  to  be  the  property  of  the  parents,  espe- 
cially while  the  children  are  of  tender  age ;  but  it  is  holden  good 
either  way.  (A)  There  are  cases,  however,  of  exclusive  property 
in  the  children.  Thus,  in  a  case  where  the  prisoner  was  charged 
with  stealing  wearing  apparel,  the  property  of  John  Wilson,  and 
it  appeared  in  evidence  that  the  wearing  apparel  had  been  fur* 
nished  by  John  Wilson  to  his  son  George,  and  that  the  son  was 
nineteen  years  of  age  and  bound  apprentice  to  his  father,  who  bad 
covenanted  to  find  him  in  clothing ;  the  court  held  that  the  in- 
dictment was  defective,  and  that  the  wearing  apparel  was  exclu- 
sively the  property  of  the  son,  who  had  been  furnished  with  it  in 
pursuance  of  the  condition  of  the  indentures,  (t)  And  in  a  case 
which  occurred  at  the  Old  Bailey  above  a  century  ago,  upon  the 
court  doubting  whether  the  property  of  a  gold  chain,  which  was 
taken  from  a  child's  neck  who  had  worn  it  for  four  years,  ought 
not  to  be  laid  to  be  in  the  father,  an  ancient  clerk  of  the  court 
said  that  it  had  always  been  usual  to  lay  it  to  be  the  goods  of  the 
child  in  such  case ;  and  that  many  indictments  which  had  laid 
them  to  be  the  property  of  the  father  had  been  ordered  to  be 
altered  by  the  Judges,  (k) 

In  a  case  where  the  prisoner  was  indicted  for  sheep-stealing, 
the  property  was  laid  in  Simon  Dodd  the  elder,  Simon  Dodd  the 
younger,  and  several  other  persons  of  the  same  name.  The  evi- 
dence was,  that  Simon  Dodd  the  elder,  and  a  son  of  his,  who 
afterwards  died,  took  a  farm  on  their  joint  concern,  and  kept  a 
stock  of  sheep,  which  was  Uieir  joint  property,  upon  it ;  that  the 
son  died  intestate  about  five  years  ago,  leaving  a  widow,  who  died 
soon  after  him,  and  several  children  (being  the  Simon  Dodd  the 
younger  and  the  other  persons  named  in  the  indictment) ;  that  no 
division  was  ever  made  of  the  stock ;  and  that  it  was  from  the 
same  stock  that  all  the  sheep  upon  the  farm  at  the  time  of  the  fe- 
lony committed  were  bred ;  some  before  and  some  after  the  son's 


(/)  Rex  V,  Remnant,  Mich.  T.  1807, 
MS.Bayley,  J.,  and  Rusb.  &  Ry.  136. 

(g)  Rex  V.  Adams,  East.  T.  1812, 
MS.  Bayiey,  J.,  and  Russ.  &  Ry.  225. 
'  (A)  2  EasU  P.  C.  c.  16.  s.  91.  p.  654. 
12  Rep.  113. 

(0  Forsgale's  case,  0.  B.   1787,  I 


Leach  463. 

{k)  Aoon.  O.  B.  1701,  2  East  P.  C 
c.  16.  s.  91.  p.  654.  I  Leach  464. 
note  (a).  If  apparel  be  put  upon  a 
boy,  this  is  a  gitt  in  tbe  law ;  for  the 
boy  hath  capacity  to  take  it  Haynes's 
case,  12  Rep.  113. 
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death.  It  was  also  proved,  that  Simon  Dodd  the  elder  continued 
to  OGcnpy  the  farm  and  use  the  stock  as  before,  considering  him- 
self as  acting  for  his  grand-children  who  were  still  infants,  in 
respect  of  one  moiety  ;  and  that  he  accordingly  kept  a  regular  ac- 
count with  them  in  his  books.  The  prisoner  having  been  con-^ 
victed,  a  question  was  submitted  to  the  consideration  of  the 
Judges,  whether  the  property  were  well  laid  jointly  in  the  grand- 
father and  grand-children.  And  the  Judges  were  of  opinion  that 
it  was  well  laid  ;  for  though  in  the  case  of  joint  traders  there  was 
no  jus  accrescendif  and  the  remedy  survived ;  yet  here  it  was 
proved,  by  the  evidence  of  the  grandfather,  that  he  held  one 
moiety  for  his  grand- children  ;  and  he  might  make  distribution 
among  them.  And  some  of  the  Judges  also  said,  that  the  property 
might  have  been  laid  to  be  in  the  grandfather  alone,  who  was  in 
possession  of  the  children's  moiety  as  their  agent.  The  Judges 
were  all  of  opinion  that  it  was  not  necessary  that  the  property  in 
the  thing  taken  should  be  the  strict  legal  property,  (l) 

In  another  case  where  the  prisoner  was  indicted  for  stealing  Gaby's  case, 
some  drapery  goods,  which  were  stated  in  the  indictment  to  be  The  actual 
the  property  of  Benjamin  Dodge  and  Sarah  Chilcott,  widow,  it  ^^''^^^^^ 
^ras  objected  that  the  property  in  the  goods  was  misdescribed.  ^  gurviviog: 
The  facts,  upon  which  the  objection  was  taken,  were  that  the  partner,  and 

SK>d3  in  question  had  been  part  of  the  joint  stock  in  trade  of  J^^Jcceascd^^ 
enjamin  Dodge,  and  one  Chilcott,  the  late  husband  of  Sarah  partner, 
Chilcott,  who  died  a  short  time  only  before  the  theft  was  com-  boiden  to  be  a 
initted.     He  died  without  a  will,  leaving  Sarah  Chilcott  and  some  J^^J"^°''''" 
young  children;   and  no  administration  of  his  effects  had  been 
granted  ;  but  Sarali  Chilcott,  from  the  time  of  his  death,  acted  as 
a  partner,  and  regularly  attended  the  business  of  the  shop.    The 
goods  in  question  were  stolen  on  the  6th  of  January,  after  the 
death  of  the  husband,  who  died  about  the  Christmas  preceding : 
and  on  the  20th  of  January  a  division  was  made  of  the  remaining 
stock  in  trade ;  Sarah  Chilcott  taking  one  half,  and  Benjamin 
Dodge  the  other  half.     Upon  these  facts  it  was  contended,  on  the 
part  of  the  prisoner,  that  the  children,  in  respect  of  their  interest 
under  the  statute  of  distributions,  should  have  been  named  with 
Benjamin  Dodge  and  Sarah  Chilcott,  as  joint  proprietors  ;  or  that 
the  property  should  have  been  alleged  to  be  in  the  ordinary  and 
surviving  partner.     But  the  learned  Judge,  before  whom  the  pri- 
soner was  tried,  held  that  the  actual  possession  in  Benjamin  Dodge 
and  Sarah  Chilcott,  as  owners,  was  sufficient ;  upon  which  the 
prisoner  was  convicted :   and  the  Judges  afterwards,  upon    the 
case  being  saved  for  their  consideration,  held  that  the  conviction 
was  right,  (w) 

A  case  has  been  already  mentioned,  in  which,  upon  an  indict-  Ownership  of 
ment  for  stealing  pheasants,  restrained  of  their  liberty,  it  appeared  ^^l^^H 
in  evidence  that  the  prosecutor,  in  whom  the  property  iu  the  pc^aon. 
pheasants  was  laid,  was  not  a  qualified  person  to  keep  or  shoot 

(/)  Scott's  case,  cor,  Chambre,  X         (m)  Rex  «.  Gaby,  cor,  Chambrc,  J. 

J^^Uksm^er/ffiuf  Sam. Ass.  ISOl, Mich.  Taunton  Spr.  Ass.  1810.  MS.    Russ. 

T.  1801,  2  East.  P.  C.  c.  16.  s.  9i.  p.  &  R>.  178. 
665.    RusB.  &  Ry.  14. 
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Ovnersbip  of 
'  treasure- 
trove,  estnifs, 
wrecks,  &c. 


Ownefsbip 
where  thepef' 
BOQ  of  tho 
owner  is  un- 
knowa. 


An  iDdiGtment 
cannot  be  sus* 
tained  for 
stealing  tbe 
goods  of  a 
person  un  - 
known,  if  it 
appear  that 
the  owner  is 
really  known. 


game ;  whereupon  an  objection  waa  taken  that  he  could  not  have 
any  property  in  them,  or  any  legal  possession,  sufficient  to  sup- 
port the  indictment,  and  was  over-ruled,  {n) 

It  is  laid  down,  in  some  of  the  books,  that  larceny  cannot  be 
committed  of  things  wherein  no  person  has  any  determinate  pro* 
pei*ty;  and,  therefore,  that  the  taking  away  treasure-trove,  or  waif, 
or  stray,  before  they  have  been  seized  by  the  persons  who  have  a 
right  thereto,  cannot  be  felony,  (o)  But  it  is  observed,  that  there 
seems  to  be  some  incorrectness  in  the  generality  of  this  position  ; 
as,  although  the  lord  has  no  determinate  property  in  waifs,  trea« 
8ure-trove,&c.  till  seizure,  the  true  owner,  though  unknown,  who 
has  lost,  or  been  robbed  of  the  things,  has  still  a  property  in 
them,  (j))  And  as  to  the  reason  assigned  by  one  writer  of  these 
things  not  being  the  subject  of  larceny,  namely,  the  uncertainty 
of  the  true  owner,  (9)  it  is  observed,  that  it,  at  leai»t,  implies  that 
if  the  owner  be  known,  larceny  may  be  committed  of  them,  (r) 

But,  further,  it  is  well  settled  that  larceny  may  be  committed 
by  stealing  goods,  the  owner  of  which  is  not  knoivn :  and  thai  it 
may  be  stated  in  the  indictment  that  the  things  stolen  were  the 
goods  of  a  person  to  the  jurors  unknown,  (s)  But  upon  prosecu- 
tions of  this  kind  some  proof  must  be  given  sufficient  to  raise  a 
reasonable  presumption  that  tlie  taking  was  felonious,  or  invito 
domino  ;  and  Lord  Hale,  C.  J.  said  that  he  never  would  convict  any 
person  for  stealing  the  goods  cujusdam  ignofi^  merely  because  the 
person  would  not  give  an  account  how  he  came  by  them,  unless  there 
were  due  proof  made  that  a  felony  had  been  committed  of  tbode 
goods,  {t)  It  is  said,  therefore,  with  respect  to  these  cases,  that 
the  true  ground  upon  which  persons,  so  indicted,  may,  in  any  in- 
stance, claim  to  oe  acquitted,  when  the  other  facts,  necessary  to 
constitute  the  crime  of  larceny,  appear  upon  the  evidence,  seeing 
to  be  a  want  of  the  proper  proof  that  the  taking  was  felonious,  or 
invito  domino^  and  not  the  want  of  any  property  in  the  true 
owner,  who,  by  losing  his  goods,  does  not  lose  his  property  in 
them  until  seizure  by  some  other  person  having  a  right  to  seize  in 
such  cases,  {u) 

It  should  be  well  observed,  however,  with  respect  to  prosecu- 
tions for  stealing  goods  of  a  person  unknown,  that  an  indictment, 
alleging  the  goods  to  be  the  property  of  a  person  unknown,  will  be 
improper  if  the  owner  be  really  known ;  and  that  in  such  case  the 
prisoner  must  be  discharged  of  the  indictment  so  framed,  and  tried 
upon  a  new  one  for  stealing  the  goods  of  the  owner  by  name,  (x) 
In  a  case  where  the  prisoner  was  charged  with  stealing  a  box  of 
goods  from  a  stage-coach,  one  of  the  counts  of  the  indictment, 
which  stated  the  box  to  be  the  property  of  persons  unknown^  was 


(11)  Jones^scase,  mlr,  159. 

io)  8  Inst.    108.     1  Hale  510.     1 
Hawk.  P.  C.  c.  SS.  8.  38. 
■  (p)  9  East.  P.  C.  c.  16.  s.  40.  p.  606, 
and  8  88.  p.  6.1]. 

{q)  Pult  de  pace  ISl.  And  so  also 
in  3  Inst.  108 :  the  reason  is  given  that 
dominun  rerutn  non  apparel, 

(r)  2  East  P.  C.  c.  16.  9.  40.  p.  C06. 


(a)  1  Hale  512.  2  Hale  181.  I 
Hawk.  p.  C.  c  33.  s.  44.  S  East  P.  C. 
c.  16.  8.  88.  p.  651,  AaoQ.  Dj.  99  a. 
pi.  61.985  a. 

(/)  9  Hale  990. 

(u)  9  East  P.  C.  r.  16.  s,  88.  p.  651. 
anie,  161. 

{x)  9  East.  P.  C<  Ci  16. 8.  68.  p.  6S1. 
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rejected  by  the  court,  on  the  ground  that  where  it  was  in  the 
power  of  a  pleader  to  state  a  legal  proprietor,  as  in  this  case,  by 
laying  the  property  to  be  in  the  persons  from  whom  and  to  whom 
the  goods  were  sent,  it  was  iuiproper  to  lay  the  property  as  be- 
longing to  pen>ons  unknown,  (y)  And  the  same  principle  is  stated 
to  have  been  acted  upon  in  a  case  where  the  indictment  charged 
the  prisoner  as  an  accessory  before  the  fact  to  a  larceny,  and  it 
appeared^  from  the  opening  of  the  case  by  the  counsel  for  the  pro- 
seotttion,  that  the  grand  jury  had  found  the  bill  upon  the  evidence 
of  the  thief,  who  was  about  to  be  called  as  a  witness  to  establish 
the  guilt  of  the  prisoner,  upon  which  the  learned  Judge  interposed, 
and  directed  an  acquittal,  (z) 

It  is  said  that  where  felony  has  been  committed  by  stealing  the 
goods  of  a  person  unknown,  the  king  shall  have  the  goods,  {a) 

The  property  in  the  bells,  books,  or  other  goods,  belonging  to  Ownership  of 
a  church,  has  been  already  spoken  of:  (/>)  and  we  have  seen  that  poo<i8  belong- 
there  can  he  no  property  in  a  dead  corpse,  (c)     If,  however,  a   chnrch,  and 
ahroud  be  stolen  from  a  corpbC,  it  may  be  laid  to  be  the  property   of  shrotidsor 
of  the  executors,  or  whoever  eke  buried  the  deceased  ;  but  not  as   ^^^  corpses 
the  property  of  the  deceased  himself.  {(I)  And  a  case  is  mentioned  are  deposited. 
where  several  persons  were  convicted  of  larceny,  in  stealing  leaden 
coffins  out  of  the  vaults  of  a  church ;  the  coffins  being  laid  as  the 
goods  of  the  executors,  (e)     If  the  personal  representatives  of  the 
deceased  cannot  be  ascertained,  or  even,  as  it  seems,  if  it  appear 
probable,  from  the  time  which  has  elapsed  since  the  death,  that 
it  might  be  a  matter  of  some  difficulty  to  ascertain  them,  it  will 
be  sufficient  to  lay  such  goods  as  the  property  of  '^  a  person  un- 
'^  known.'*     In  a  case  where  the  prisoner  was  indicted  for  stealing 
a  leaden  coffin,  the  property  of  a  person  unknown,  it  was  ob- 
jected that,  though  the  coffin  had  lain  in  the  ground  near  sixty 
years,  yet,  as  the  same  family,  of  which  the  deceased  had  been  a 
member,  remained  on  the  spot,  and  as  it  did  not  appear  that  any 
enquiry  whatever  had  been  made  to  ascertain  the  personal  repre- 
sentative, there  was  a  want  of  reasonable  diligence  in  the  prose- 
cutor ;  but  it  was  ruled  to  be  sufficient  after  so  many  years  had 
passed.  (/)     In  the  same  case  it  was  also  ruled  that  a  count,  lay- 
ing the  coffin  as  the  property  of  certain   persons  being  the  then 
churchwardens,  could  not  be  supported,  (g) 

If  a  man  die  intestate,  and  the  goods  of  the  deceased  be  stolen  Of  the  owoer- 
before  administration  committed,  such  goods  shall  be  supposed  to  '^^P/^^  |^® 
be  the  goods  of  the  ordinary;  but  if  a  man  die,  having  made  a  deceased* 
will  and  appointed  an  executor,  the  goods  shall  be  supposed  to  be  person. 

(jr)  Rex  V.  Deakin  and  Smith,  8  (c)  y^«/0,  Id,  thid, 

ticacli  S6^,  ante,  p.  158.  (d)  Haynes^  case,  18  Co.  113.  and 

(z)  Walker*s  case,  eor,  Le  Blanc,  J.  8  Inst.  110.  where  the  theft  is  called 

Vlomee9ierSnm,A».\8\2.    S  Campb.  furtum  inauditum.      1  Hale  515.     1 

S€4.    And  see  also  as  to  the  state-  Hawk.  P.  C.  c.  S3,  s.  46.    4  Black, 

meat  of   the  principal  felon    being  Cora.  836. 

ttnknown  in  the  indictment  against  a  (e)  Adod.    8  East  P.  C.  c.  16.  8. 

teceiver  c«f  stolen  goods,  po9l  Chap.  8^  p.  658. 

Cf  Receiuing  Siolen  Goodi,  (J)  Anon.  eor.  Buller,  J.  Eseter 

(a)  1  Hawk.  P.  C.  c.  33.  s.  44.    8  Lent  Ass.  1794.    8  £A«t  P.  C.  c.  16. 

Sast  P.  C.  c.  16.  S.  88.  p.  651.  s.  69.  p.  658. 

ih)  AnUy  Chap,  on  Sacrilege,  (g)  id.  ibid. 
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Of  the  owner- 
ship of  goods 
of  corpora- 
tions and 
trustees. 


Where  a  sU- 
tute  gives  a 
corporate  ca- 
pacity and 
name  to  in- 
dividuals, and 
vests  property 
in  them,  such 
property  must 
be  laid  in  an 
indictment 
as  belonging 
to  them,  in 
their  corpo- 
rate name, 
and  not  in  the 
names  of  the 
individual 
members. 


the  goods  of  the  executor,  even  before  probate  is  granted  to 
him.  (h)  Neither  the  ordinary,  nor  an  executor,  nor  adminiatra- 
tor,  need  ahew  their  title  specially,  it  being  founded  on  their  own 
possession ;  in  which  case  a  general  indictment  lies  without  nam- 
ingthemselves  ordinary,  executor,  or  administrator,  (f) 

Property  vested  in  a  body  of  persons  ought  not  to  be  laid  as 
the  property  of  that  body,  unless  such  body  is  incorporated,  but 
should  be  described  as  belonging  to  the  individuals  (or  some  of 
them,  7  Geo.  4.  c.  64.)  who  constitute  such  body.     The  statute 
7  Geo.  4.  c.  64.  s.  20.,  has  however  enacted  that  judgment  shall 
not  be  stayed  or  reversed  on  the  ground  that  any  person  or  per- 
sons, mentioned  in  an  indictment  or  information,  is  or  are  de- 
signated by  a  name  of  office  or  other  descriptive  appellation,  in- 
stead of  his,  her,  or  their  [Proper  name  or  names.  (Ar)     This  sta- 
tute does  not,  however,  apply  to  objections  takeoi  upon  demurrer. 
In  a  case  which  occurred  upon  a  statute  17  Geo.  3.  c.  17-  it 
was  decided,  that  where  an  act  of  parliament  gives  a  corporate 
capacity  and  a  corporate  name  to  any  body  of  persons,  and  vests 
property  in  them,  such  property  must  be  stated  in  the  indictment 
to  belong  to  them  in  their  corporate  namej  and  not  in  the  names 
of  the  individual  members.     The  prisoners  were  indicted  for  cut- 
ting down  in  the  night-time  trees  growing  on  Enfield  Chase ;  and 
the  indictment  contained  two  counts,  the  first  laying  the  property 
in  the  trees  as  belonging  *'to  Joseph  Brown,  George  Cook,  and 
"  William  Sedcole,  then    being  the  churchwardens   of  Enfield 
"  aforesaid ;"  and  the  second  laying  the  property  as  belonging 
"  to  Joseph  Brown,  George  Cook,  and  William  Sedcole,  they  the 
"  said  Joseph  Brown,  George  Cook,  and  William  Sedcole,  then 
being  the  churchwardens  of  the  parish  church  of  Enfield,  in  tlie 
county  of  Middlesex."  It  appeared  that  by  the  statute  17Geo.3. 
c.  17*  (which  was  passed  for  the  purpose  of  dividing  Enfield  Chase) 
the  allotment  of  land  from  which  the  trees  were  taken,  was  vested 
in  the  "  churchwardens  of  Enfield  for  the  time  being,"  and  their 
successors  for  ever  in  trust,  &c. ;  but  that  by  a  pubsequent  section 
of  the  statute  the  churchwardens  were  incorporated  by  the  name 
of  "  The  Churchwardens  of  the  parish  church  of  Enfield  in  the 
"  county  of  Middlesex."     And  the  counsel  for  the  prisoner  sub- 
mitted that  the  indictment  was  defective  in  laying  the  property  in 
the  trees  as  belonging  to  the  individual  members  composing  the 
corporation  by  their  private  names,  instead  of  laying  the  property 
as  belonging  to  the  corporation  by  their  public  name.     On  the 
part  of  the  Crown  it  was  contended,  that  the  private  names  might 
be  expunged  as  surplusage. 

The  court  held  the  objection  to  be  fatal,  and  said,  "The  indict- 
ment would  have  been  clearly  right,  if  the  first  clause  of  the  act 
**  of  parliament  which  vests  the  property  in  the  churchwardens  for 
'^  the  time  being  had  stood  single.  But  the  clause  which  gives 
^'  the  churchwardens  a  corporate  capacity,  and  a  corporate  name, 
^  puts  an  end  to  the  question  3  for  where  any  description  of  men 


i( 


(k)  1  Hale  514.    2  East  P.  C.  c.  16. 
8.  89.  p.  652. 
(t)  1  Hale  514. 


(k)  See  the  section  more  fully  staled. 
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*^  are  directed  by  law  to  act  in  a  corporate  capacity,  their  natural 
**  and  individual  capacity,  as  to  all  matters  respecting  the  subject 
**  of  their  incorporation,  is  totally  extinct.  The  present  indict- 
*^  ment  describes  the  trees  to  be  the  property  of  certain  individuaisj 
**  by  their  names  ;  but  the  act  of  parliament  shevrs  the  property 
*^  to  be  in  the  corjjoraiion.  If  an  action  were  brought  in  the  pri- 
'  vate  names  of  the  present  prosecutors,  for  any  matter  relating 
to  their  public  capacity,  they  must  unavoidably  be  non-suited ; 
and,  d  fortioriy  it  must  be  erroneous  in  a  criminal  prosecution* 
But  it  is  said  that  the  private  names  may  be  expunged  as  sur- 
plusage. In  the  first  count,  supposing  them  expunged,  the  re- 
maining description  would  be  ^  the  churchwardens  of  Enfield,* 
^^  which  is  not  the  name  of  the  corporation ;  and  therefore  that 
'^  count  would  still  be  wrong.  In  the  second  count,  it  is  true,  the 
'^  corporate  name  is  used ;  but  the  property  is  not  laid  to  be  in 
*^  the  corporation  of  that  name,  it  is  laid  to  be  in  the  private  per- 
^  sons,  and  the  public  name  is  used  merely  as  a  description  of 
^'  those  persons.  The  prisoners  must  therefore  be  discharged  on 
"  this  indictment."  (/) 

But  where  property  was  vested  in  certain  trustees,  under  an  act  Bat  where 
of  parliament,  who  were  not  incorporated,  nor  had  any  public  J'^^Pfi'^^i 
name  given  to  them  collectively,  it  was  holden  that  the  property  tees  not  in- 
should  have  been  laid  in  the  indictment  as  belonging  to  them  in  corponted, 
their  individual  names.    This  point  was  decided  in  a  case  where  w  having  a 
the  prisoners  were  indicted  for  stealing  lead,  which  had  been  af-  gwen  to  them 
fixed  to  a  work- house  of  the  poor  of  a  certain  place,  called  the  ^'  Old  coUectively, 
**  Artillery  Ground;"  and.  the  property  was  laid  as  belonging  to  1^5?°^  theln- 
^'  the  Trustees  of  the  poor  of  the  Old  Artillery  Ground."     It  ap-  dictment  ia 
peared  that  by  the  14  Geo.  3.  c.  30.,  certain  persons  were  appointed  their  indiri- 
trustees  of  the  work-house  in  question,  and  that  all  fixtures,  fur-  l?tlJ!f!J!!^. 
niture,  occ.  were  vested  m  them;  and  that  the  act  also  contained  case, 
this  clause,  '^  and  the  said  trustees  are  hereby  empowered  to  pre- 
^*  fer,  or  order  the  preferring  of  any  bill  or  bills  of  indictment 
'^  against  any  person  or  persons,  who  shall  steal,  take,  or  carry 
away   any,  or  any  part  of  such  things  ;  and  the  monies  and 
things    which    shall   be    so   stolen,   taken,    or   carried   away, 
'^  shall    in    every  such  indictment  be    laid,   and    deemed,    and 
*^  taken  to  be"  the  property  of  the  Trustees  of  the  Poor  of  the  Old 
''  Artillery  Ground.    And  every  indictment  so  preferred  shall  be 
^*  held  good  in  law,  to  all  intents  and  purposes."     The  question 
having  been  raised,  whether  the  indictment  had  well  laid  the  pro- 
perty as  belonging  to  "  the  Trustees  of  the  Poor  of  the  Old  Ar^ 
'<  tiHery  Ground ;"  the  court  held  that  it  had  not;  for  as  the  act 
of  parliament  had  not  incorporated  the  trustees,  and  by  that  means 
given  them  collectively  a  public  name^  the  property  should  have 
been  laid  as  belonging  to  A.,  B.,  C,  &c.,  by  their  proper  names, 
and  the  words  "  Trusteesofthepoorofthe  Old  Artillery  Ground*^ 
subjoined,  as  a  description  of  the  capacity  in  which  they  were  au- 
thorised by  the  legislatue  to  act.  (m) 

The  point  is  therefore  settled,  that  property  vested  in  a  body  of 

(0  Rex  V,   Patrick   and    Pepper,         (m)  Rex  D.Sherrington  and  Bulkey, 
O.  B.   1783,  1  Leach  853.     8  Bast.      O.  B.  1789,  1  Leach  513. 
P.  C.  c.  2«.  s.  7.  p.  1059. 
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7  Geo.  4.  c,64, 
■.14. 

How  indict- 
ments for  of- 
fences com- 
mitted  on  the 
property  of 
partners  may 
be  laid. 


How  property 
belonging  to 
counties  may 
be  laid. 


persons  cannot  be  laid  as  the  property  of  that  body,  unless  the 
body  is  incorporated ;  but  should  be  described  as  belonging  to  the 
individuals  who  constitute  that  body,  or  some  one  of  them,  (n) 
And  a  recent  case  was  decided  upon  this  principle.  By  the  24G. 
3.  c.  15.  certain  inhabitants  in  seven  parishes  were  incorporated 
by  the  name  of  the  ^^  Guardians  of  the  Poor"  of  those  parishes, 
and  it  was  enacted  that  twelve  directors  should  be  appointed  out 
of  the  guardians,  and  the  property  belonging  to  the  corporation 
was  vested  in  the  ^^  directors  for  the  time  being."  The  prisoner 
was  indicted  for  embezzling  monies  of  the  directors;  and  an  ob- 
jection was  taken  that  the  money  should  have  been  described  as 
the  money  of  the  guardians  by  their  corporate  name,  or  as  the 
money  of  the  individuals  who  formed  the  body  of  the  directors 
calling  them  by  their  private  names  as  individuals.  And  upon  a 
case  reserved,  the  Judges  were  of  that  opinion,  on  the  authority 
of  Rex  V,  Sherrington,  and  held  the  conviction  wrong,  (o) 

It  remains  to  notice  certain  cases  in  which  the  ownership  of 
goods,  and  the  mode  of  describing  property  in  them  have  been  re- 
gulated by  the  statute  7  Geo.  4.  c.  64. 

The  fourteenth  section  of  that  statute,  in  order  to  remove  the 
difficulty  of  stating  the  names  of  all  the  owners  of  property  in  the 
case  of  partners,  and  other  joint  owners,  enacts  ^Hhat  in  any  in* 
^^  dictment  or  information  for  any  felony  or  misdemeanor  wherein 
'^  it  shall  be  requisite  to  state  the  ownership  of  any  property  what- 
soever, whether  real  or  personal,  which  shall  belong  to  or  be 
in  the  possession  of  more  than  one  person,  whether  such  per- 
sons be  partners  in  trade,  joi^t- tenants,  parceners,  or.  tenants 
in  common,  it  shall  be  sufficient  to  name  one  of  such  persons, 
^^  and  to  state  such  property  to  belong  to  the  person  so  named, 
^'  and  another  or  others,  as  the  case  may  be,  and  whenever,  in 
^'  any  indictment  or  information  for  any  felony  or  misdemeanor, 
^^  it  shall  be  necessary  to  mention,  for  any  purpose  whatsoever, 
'^  any  partners,  joint-tenants,  parceners,  or  tenants  in  common,  it 
^'  shall  be  sufficient  to  describe  them  in  the  manner  aforesaid ; 
^*  and  this  provision  shall  be  construed  to  extend  to  all  joint  stock 
^^  companies  and  trustees." 

The  fifteenth  section  of  the  same  statute,  with  respect  to  the 
property  of  counties,  ridings,  and  divisions,  enacts  *^  that  in  any 
^'  indictment  or  information  for  any  felony  or  misdemeanor  com- 
"  mitted  in,  upon,  or  with  respect  to  any  bridge,  court,  gaol, 
*'  house  of  correction,  infirmary,  asylum,  or  other  building  erected 
^^  or  maintained,  in  whole  or  in  part,  at  the  expence  of  any  county, 
^'  riding,  or  division,  or  on  or  with  respect  to  any  goods  or  chat- 
*•  tels  whatsoever,  provided  for  or  at  the  expence  of  any  county, 
^^  riding,  or  division,  to  be  used  for  making,  altering,  or  repairing 
^'  any  bridge,  or  any  highway  at  the  ends  thereof,  or  any  court  or 
^  other  such  building  as  aforesaid,  or  to  be  used  in  or  with  any 
^^  such  court  or  other  building,  it  shall  be  sufficient  to  state  any 
*'  such  property,  real  or  personal,  to  belong  to  the  inhabitants  of 
such  county,  riding,  or  division  ;  and  it  shall  not  be  necessary 
to  specify  the  names  of  any  such  inhabitants." 
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(n)  7Gco.  4.  c.  64. 1. 14.  MS.  Baylcj,  J.,  and  Ry.  &  Mood. 

(#)  Rex  t\  Bcacall,  East.  T.  1884,     C.  C  15. 
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The  sixteenth  section,  with  respect  to  the  property  of  parishes^  How  property 
townships,  and  hamlets,  enacts  "  that  in  any  indictment  or  in-  ^^^^^^^  ^tiu 
**  formation  for  any  felony  or  misdemeanor  committed  upon  or  poor  of  pa-  * 
"  with  respect  to  any  work-house  or  poor-house,  or  on  or  with  nshes,  &c. 
^^  respect  to  any  goods  or  chattels  whatsoever,  provided  for  the  "**^  ^  ***^' 
use  of  the  poor  of  any  parish  or  parishes,  township  or  town- 
ships, hamlet  or  hamlets,  place  or  places,  or  to  be  used  in  any 
*^  work-house  or  poor-  house,  in  or  belonging  to  the  same,  or  by 
*^  the  master  or  mistress  of  such  work-house  or  poor-house,  or  by 
*^  any  workmen  or  servants  employed  therein,  it  shall  be  sufficient 
to  state  any  such  property  to  belong  to  the  overseers  of  the 
poor  for  the  time  being  of  such  parish  or  parishes,  township  or 
^'  townships,  hamlet  or  hamlets,  place  or  places,  and  it  shall  not 
be  necessary  to  specify  the  names  of  all  or  any  of  such  over- 
seers ;  {p)  and  in  any  indictment  or  information  for  any  felony  Howmaterials, 
'^  or  misdemeanor  committed  on  or  with  respect  to  any  materials,  &c.  for  repair- 
^^  tools,  or  implements  provided  for  making,  altering,  or  repairing  may  b? laidr* 
*^  any  highway  within   any  parish,  township,   hamlet  or   place, 
^'  otherwise  than  by  the  trustees  or  commissioners  of  any  tum- 
^*  pike  road,  it  shall  be  sufficient  to  aver  that  any  such  things  are 
'*  the  property  of  the  surveyor  or  surveyors  of  the  highways  for 
the  time  being  of  such  parish,  township,  hamlet  or  place,  and 
it  shall  not  be  necessary  to  specify  the  name  or  names  of  any 
such  surveyor  or  surveyors." 
The  seventeenth  section,  with  respect  to  the  property  under  How  property 
turnpike  trusts,  enacts  "  that  in  any  indictment  or  information  JraJ^'^J^J^ay 
for  any  felony  or  misdemeanor  committed  on  or  with  respect  to  be  laid, 
any  house,  building,  gate,  machine,  lamp,  board,  stone,  post^ 
fence,  or  other  thing  erected  or  provided  in  pursuance  of  any 
act  of  parliament  for  making  any  turnpike  road,  or  any  of  the 
conveuLences  or  appurtenances  thereunto  respectively  belong* 
'^  ing,  or  any  materials,  tools,  or  implements  provided  for  making, 
''  altering,  or  repairing  any  such  road,  it  shall  be  sufficient  to 
^'  state  any  such  property  to  belong  to  the  trustees  or  commis- 
'^  sioners  of  such  road,  and  it  shall  not  be  necessary  to  specify 
*'  the  names  of  any  of  such  trustees  or  commissioners." 
The  eighteenth  section,  with  respect  to  property  under  com-  Howlnindict- 

missioners  of  sewers,   enacts  "  that  in  any  indictment  or  in-  mcnts  for  of- 
fences com- 


€€ 
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(p)  The  statute  55  Geo.  9.  c.  137. 
s.  I.  vests  goods,  furniture,  apparel, 
&C.  provided  for  the  use  ef  the  poor 
ID  fh€  overseera  of  the  parish.  &c.  for 
the  time  being,  «nd  their  successors, 
and  eoarts  that  io  any  iodictment  in 
respect  of  such  goods,  &c.  the  said 
I^ockIs,  &c.  shall  be  laid  or  described 
to  be  the  property  of  the  overseers  of 
the  poof  tor  the  time  b^ag  of  sach 
parish,  &c.  without  stating  or  specify- 
ing their  names.  It  was  held  tnat  an 
indictment  for  stealing  goods  under 
tkk  ttatutet  might  state  them  to  be 
the  goo^  of  the  overseers  of  the  poor 
/«r  ike  iime  being  of  the  parish  of  A., 
and   that   Ms  raflkiently   imported 


that  they  belonged  at  the  time  of  the 
theft  to  the  persons  who  were  then 
the  overseers.  Thus,  where  the  in- 
dtctmeni  stated  that  the  prisoner  Slbe. 
weight  of  pork  of  the  goods  and  chat-> 
tels  of  the  overseers  of  the  poor /or 
the  lime  being  of  the  parish  of  K.  fe- 
loniously did  steal,  &c.  and  a  case  was 
reserved  on  the  question  whether  this 
was  properly  laid,  the  Judges  were  of 
opinmn,  that  it  sufRciently  imported 
tliat  the  goods  at  the  time  of  the  theft 
were  the  property  of  the  t|»en  over^ 
sears,  and  therefore  held  the  convic- 
tion right  Hex  o.  Went,  Bast.  T. 
1 8 1 S,  MS.  Bayioy ,  J.,  and  Auss.  &  Ry. 
350. 
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mitted  on 
suWcrs,  the 
property  may 
be  laid. 


^'  formation  for  any  felony  or  misdemeanor  committed  on  or  with 
**  respect  to  any  sewer  or  other  matter  within  or  under  the  view, 
cognizance,  or  management  of  any  commissioners  of  sewers,  it 
shall  be  sufficient  to  state  any  such  property  to  belong  to  the 
commissioners  of  sewers  within  or  under  whose  view,  cogni- 
zance, or  management,  any  such  things  shall  be,  and  it  shall 
not  be  necessary  to  specify  the  names  of  any  of  such  commis- 
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sioners. 


SECTION  IV. 


Indictment 


D.escription  of 
the  goods. 


Of  the  Indictment,  Trials  and  Punishment. 

It  is  not  intended  to  enter  particularly  upon  the  form  of  an  in- 
dictment for  larceny,  concerning  which  ample  information  is  given 
in  those  works  which  treat  expressly  upon  the  subject  of  criminal 
pleading,  (j)  It  may  be  briefly  observed,  that  the  prisoner  must 
be  charged  with  the  offence  in  the  technical  form,  **  feloniously 
"  did  steal,  take,  and  carry  away  ;'*  or,  as  it  is  said  to  be  most 
proper,  when  cattle  are  the  subject  matter  of  the  larceny,  "  feloni- 
•^  ously  did  steal,  take,  and  lead  away."  (r)  And  though  it  is  not 
now  necessary  that  the  value  of  the  goods  should  be  stated  in 
order  that  it  may  appear  whether  the  offence  be  grand  or  petit 
larceny,  yet  some  value  should  in  general  be  stated,  as  if  the  pro- 
perty be  of  no  value  it  is  not  a  subject  in  respect  of  which  lar- 
ceny can  be  committed.  And  it  has  been  abundantly  shewn  that 
the  property  must  be  laid  in  some  person  who  has  in  legal  con- 
sideration a  sufficient  ownership  for  that  purpose,  (v) 

With  respect  to  the  proper  description  of  the  goods  stolen,  diffi- 
culties will  sometimes  occur.  The  general  rule  is  given,  that  they 
should  be  described  with  such  a  certainty  as  will  enable  the  jury 
to  decide,  whether  the  chattel  proved  to  have  been  stolen  is  the 
very  same  with  that  upon  which  the  indictment  is  founded,  and 
shew  judicially  to  the  court  that  it  could  have  been  the  subject 
matter  of  the  offence  charged,  and  enable  the  defendant  to  plead 
his  acquittal  or  conviction  to  a  subsequent  indictment  relating  to 
the  same  chattel,  (t)  And  it  is  quite  necessary  that  it  should  ap- 
pear, on  the  face  of  the  indictment,  that  the  thing  taken  is  such 
whereof  larceny  may  be  committed  :  so  that,  as  we  have  seen, 
where  the  indictment  was  for  stealing  a  pheasant,  which  prima 


iq)  Stark.  Crira.  Plead.  10,  ei  aequ, 
ISO,  £l  $equ,  4S6,  et  aequ.  SOhit. 
Crim.  L.  944,  et  aequ,  Cro*  Circ.  Comp. 
p.  S46,  et  aequ, 

(r)  8  Hak  184.  8  East.  P.  C.  c.  16. 
3.  159.  p.  778.  Starkie  Crim.  Plead. 
73.487,  437.  3  Chit.  Crim.  L.  960. 
hx  Stark.  Crim.  Plead.  73.  note  (<)  the 


learned  author  says,  '*  It  has  been 
*'  said  that  for  steal inj^  a  horse,  it 
«( should  be  cepU  et  abiuxU^  for  steal- 
"  ing  a  sheep  cefit  et  effngavit  f  but  I 
**  find    no    decision  'which  warrants 

these  unprofitable  distinctions.^ 

(a)  yinie^  164»  ei  aequ. 

(I)  Stark.  Crim.  Plead.  I81« 


« 
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facie  is  not  a  subject  of  larceny,  it  was  holden  to  be  necessary  to 
state  that  it  was  either  dead,  tame,  or  confined,  {u) 

The  goods  may  be  described  as  the  goods  of  a  person  by  the  Name  of  tlie 
name  which  such  person  has  assumed,  though  it  be  not  his  right  owner. 
name.  The  prisoner  was  indicted  for  stealing  in  the  dwelling- 
house  of  Mary  Johnson  certain  goods,  her  property  ;  and  it  ap- 
peared in  evidence  that  her  reid  name  was  Davis,  but  that  she 
had  passed  by  the  name  of  Johnson,  without  any  purpose  of  fraud, 
for  five  years.  Upon  the  point  being  saved,  the  Judges,  (seven 
being  present)  were  clear  that  the  time  she  had  been  known  by 
the  name  of  Johnson  warranted  her  being  so  called  in  the  indict- 
ment, (w) 

A  set  of  new  handkerchiefs  in  a  piece  may  be  described  as  so  many  Description  of 
handkerchiefs,  though  they  are  not  separated  one  from  another,  9<>^' » ^ff 
if  the  pattern  designates  each,  and  they  are  described  in  the  trade  ^  t^nSteT  "^ 
as  so  many  handkerchiefs.  Upon  an  indictment  against  the  prisoners 
for  stealing  six  handkerchiefs,  it  appeared  that  the  handkerchiefs 
were  new  and  in  one  piece,  but  that  the  pattern  designated  each, 
there  being  a  light  coloured  line  between  each ;   and  it  also  ap- 
peared that  the  article  was  known  in  the  trade  as  a  piece  of  silk 
handkerchiefs,    and  that  it  was  the  custom  to  charge  such  an 
article  as  so   many  handkerchiefs.     The  point  being  saved,  the 
Judges  held  that  the  property  was  rightly  described  as  six  hand- 
kerchiefs, 9pd  that  the  conviction  was  right,  (jr) 

It  is  also  laid  down  as  a  rule  that,  when  the  subject  matter  Deteriptloii  d 
IS    defined  by  a    statute,   the  descriptive  words  contained   in  ?*f?Kl*^ 
the  act  should  be  also  used  in  the  indictment ;  and  that  where  the  J^^teT  * 
act  uses  several  descriptive  terms,  one  of  which,  being  general,  in- 
cludes the  more  specific  term,  an  indictment  would  be  bad  which 
used  the  more  general  instead  of  the  more  special  description,  (y) 
And  an  instance  is  given  where  an  indictment  under  the  statutes 
14  Geo.  2.  c.  6.,  and  15  Geo.  2.  c.  34.  for  stealing  a  cow,  was 
holden  not  to  be  sustained  by  the  fact  that  the  defendant  stole  a 
heifer ;   on  the  ground  that  as  those  statutes  mention  both  heifer 
and  cowy  they  must  be  considered  as  having  used  one  term  in  con- 
tradistinction to  the  other  in  describing  the  several  animals  they 
were  intended  to  protect.  {%) 

An  indictment  for  stealing  10/.  in  monies  numbered  is  not  suffi-  Descripdonof 
cient ;  some  of  the  pieces  of  which  that  money  consisted  should  n*<>n«y« 
be  specified.  Upon  an  indictment  for  breaking  and  entering  a 
dwelling-house,  and  stealing  therein  10/.  in  monies  numbered, 
and  a  pair  of  stockings,  the  prisoner  was  found  guilty  of  stealing 
the  10/.  only ;  and  upon  the  point  being  reserved,  a  majority  of 
the  Judges  held  the  description  to  be  insufiicient  and  the  judg- 
ment was  arrested,  (a) 

It  is  said  to  have  been  formerly  the  practice,  upon  all  indict-  Description  of 
menta  for  stealing  notes  or  other  written  securities  to  set  out  the  ^"^^^  "^'^T 

■ 

(«)  AfOe,  15«.  Mood.  C.  C.  26. 

(tp)  Rex  V.  NortoD,  East.  T.  ISSS.         (y)  Stork.  Crim.  Plead.  181. 
MS.  Bayley,  J.,  and  Russ.  &  Ry.  510.         (s)  Cookers  case,  1  Leach  105. 

(«)  Rex  «•  Nibbs  and  Teams,  Trio.         {a)  Rex  v.  Fry,  East.  T.  1888.  MS. 

T.  1884.  MS.  Bayley,  J.,  aod  Ry.  &  Bayley,  J.,  and  Russ.  &  Ry.  488. 
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notes  or  other  securities  at  full  length  ;  (i)  but  it  has  been  long 
settled  that  they  may  be  described  in  a  general  manner,  and  need 
not  be  set  out  verbatim,  (c)  But  still  the  indictment  must  follow 
some  of  the  descriptions  of  property  as  given  in  the  statute  ;  «o 
that  where  a  prisoner  was  charged  with  stealing  "  a  certain  note 
**  commonly  called  a  bank-note/'  of  the  Taluey  &c.  and  convicted, 
an  objection  which  was  taken  to  this  description  of  the  note  was 
referred  to  the  Judges,  who  all  held  the  indictment  ill  laid ;  as,  in 
describing  the  property  stolen  to  be  a  "  note  commonly  called  a 
"  bank-note^**  it  did  not  follow  any  of  the  descriptions  of  pro- 
perty in  the  statute,  and  in  other  respects  seemed  inaccurate,  {d) 
Johnson's  The  necessary  description  of  a  bank-note  underwent  considerable 

owe.  discussion  in  a  late  case  of  an  indictment  upon  the  embezzling  act 

*M)wws,  to    3g  Q^  3  ^  g5  ^jj^j^  repealed.)     The  indictment  charged  the  pri- 

bank-aotei  soner  with  embezzling  ^<  divers,  to  wit,  nine  bank-notes  for  the  pay- 
for  the  pay-  «  ment  of  divers  sums  of  money,  amounting  in  the  whole  to  a  cer- 
««!  nf  ml!"  '*  tain  sum  of  money,  to  wit,  the  sum  of  9A  of  lawful  money  of  Great 

sums  or  mo--     ^,  »^»,  i^i'        •  a*>.      i»  %•%      %       ^i  >»i 

ney,  amount-    ^^  Bntam,  and  of  the  value  of  9/.  of  like  lawful  money ;     and,  upon 
ing  in  the        ertor  to  reverse  the  judgment,  it  was  objected  that  none  of  the 
tain  sum  of*^  cases  had  determined  that  such  an  indictment  containing  no  de- 
money,  to  wit,  scription  of  any  particular  note  whatever  was  sufficient :   but  the 
the  sum  of  9A  court  held  that  this  waa  a  sufficient  description.    Lord  £llenbo- 
ncyrwid  of ^"   rough,  C.  J.  said,  that  he  considered  that  after  the  statute  bad 
the  value  of     made  bauk-notes  the  subject  of  larceny,  they  migtit  be  described  in 
9iof  llkeUw^  the  same  manner  as  other  things  which  have  an  intrinsic  value, 
helduTu  a     ^hat  is,  by  any  description  applicable  to  them  as  a  chattel  \  that  to 
sufficient  de-    describe  them  as  bank-notes  for  the  payment  of  money  seemed  to 
bwak-not<»^  in  ^®  ^  Iwger  description  than  the  statute  strictly  required  ;  and  that 
an  indictment    ^^  indictment  in  question  had  set  forth  number,  value,  and  species, 
on  Uie  embes-  (bank-note  being  the  species,  the  value  9/.,  and  the  number  nine,) 
Geo'3^^85     *^^  thereby  complied  with  the  strict  and  technical  rule  of  law. 
'    Le  Blanc,  J.  in  delivering  his  judgment,  said,  '*  Where  a  specific 
"  thing  is  made  the  subject  of  larceny,  it  is  only  necessary  to  de- 
^'  scribe  it  as  such  specific  thing,  it  being  a  species  of  thing  that 
*'  is  the  subject  of  larceny.     For  instance,  it  is  not  necessary,  in 
"  charging  a  larceny  of  sheep,  to  describe  it  either  as  a  wether, 
'^  ewe,  or  lamb,  yet  it  cannot  be  doubted,  if  such  an  argument 
**  could  prevail,  that  it  would  be  of  advantage  to  the  prisoner  that 
"  it  should  be  described  more  particularly,  because  if  it  were,  and 
the  prosecutor,  in  such  case,  should  fail  to  prove  it  to  be  of  that 
particular  description,  the  prisoner  would  thereupon*  be  entitled 
*'  to  an  acquittal.     So  also  it  may  be  said  of  bank-notes ;    it  is 
**  not  necessary  to  describe  a  bank-note  particularly,  as  a  hank- 
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"  note  for  the  payment  of  1/,,  5/.,  or  20/.,  because  for  whatsoever 
"  sum  it  may  be  payable  it  is  still  a  bank-note.     In  like  manner. 


in  an  indictment  for  stealing  an  handkerchief,  it  is  not  neces- 
sary to  describe  it  as  a  handkerchief  of  any  specific  make  or  raa- 
^^  terials,  as  that  it  is  of  silk,  linen,  or  any  other  particular  quality. 

{b)  3  M.  &  S.  541.  note  (I). 

(e)  2  East.  P.  C.  c,  IS.  8.  159.  p.  (if)  Craren^B  case,  Lanetuter  Simi. 

777.  Miloe^icase,  9East.  P.  C.  c.  16.  A.«.  ISO!.    Mich.  T.  1801.  t  Bast 

s.  S7.  p.  602.  Johnson's  case,  %  Leach  P.  C.  c.  16.  s.  97.  p.  601,  602.    Rosi. 

1103 note(«).  Sterk. Crim.  Plead.499,  &  Ry.  14. 


CHAP.  IX.  §  4.]    Description  of  Bank-notes,  ^c.  171 

^^  The  argument  upon  this  part  of  the  case  has  arisen  from  the 
^^  practice  that  has  prevailed  of  describing  the  particular  sum  for 
'^  which  the  note  is  payable,  and  that  the  money  secured  thereby 
'^  is  unsatisfied.  But  the  answer  to  such  an  argument  is  this,  that 
^'  whether  it  be  payable  for  one  sum  or  for  another  it  is  equally  a 
^'  bank-note,  and  a  bank-note  is  the  subject  of  larceny.  There- 
'^  fore,  this  is  not  a  good  objection,  that  the  bank-note  is  not  suffi- 
^^  ciently  set  out.  No  further  description  is  necessary  than  is  re- 
^*  quired  for  other  chattels,  which  are  the  subject  of  larceny ;  and 
*^  under  the  general  name  of  bank-note,  the  particular  species,  if 
^  the  sura  for  which  the  note  is  payable  can  be  said  to  constitute 
^'  a  species,  may  be  proved.**  (e) 

It  was  holden  that  where  the  thing  stolen  was  described  as  *^  a  Bunk  Post- 
bank  post- bill/'  and  was  not  set  out,  the  court  could  not  take  judi-  ****** 
cial  notice  that  it  was  a  promissory  note,  or  that  it  was  such  an 
instrument  as  under  the  statute  2  Geo.  2.  c.  25.  might  be  the  sub- 
ject of  larceny^  though  it  were  described  as  made  for  the  payment 
of  money.  (/) 

It  appears  to  have  been  determined,  that  notes,  bills,  &c.  within  Bank-notes, 
the  statute  2  Geo.  2.  c.  25.,  now  repealed,  should  be  laid  to  be  the  ^'?^^^}^^ 
property  of  A.  B.,  and  ought  not  to  be  described  as  chuttels ;  but  aacUttch. 
it  was  also  holden,  that  upon  an  indictment  which  laid  them  to  be 
**  the  property  and  chattels  of  S.  S..,'*  the  word  chattels  might  be 
rejected  as  surplusage,  {g) 

Before  the  statute  7  &  B  Geo.  4.  c.  29.  s.  5.  which  abolishes  Cattle  and 
the  distinction  between  grand  and  petty  larceny,  it  was  holden  other  animali. 
that  an  indictment  for  stealing  a  sheep  or  any  other  cattle  must 
ascribe  to  it  some  value,  as,  unless  the  value  exceeded  12c/.,  it 
would  not  be  a  capital  offence.  Thus,  where  the  prisoner  had 
been  convicted  of  stealing  a  cow^  a  case  was  reserved,  on  the 
ground  that  no  price  or  value  was  ascribed  to  the  cow,  in  the  in- 
dictment; and  a  majority  of  the  Judges  held,  that  though  the 
statute  in  terms  made  the  stealing  any  sheep,  cow,  &c.  felony 
without  clergy,  yet  it  ought,  in  construction  and  by  analogy  to 
the  statute  which  took  away  clergy,  to  be  confined  to  what  exceeded 
the  value  of  12(/.,  and  therefore  that  a  capital  sentence  could  not 
be  passed.  (A) 

An  indictment  for  stealing  a  dead  animal  should  state  that  it 
was  dead ;  for  upon  a  general  statement  that  a  party  stole  the 
animal,  it  is  to  be  intended  that  he  stole  it  alive,  (i)  And  hfortioriy 
upon  an  indictment  for  stealing  a  live  animal,  evidence  cannot  be 
given  of  stealing  a  dead  one.  Thus,  upon  an  indictment  for  steal- 
ing live  tame  turkies,  if  the  evidence  is  that  they  were  dead  when 
stolen,  the  indictment  will  not  be  supported.  The  prisoners  stole 
four  live  tame  turkies  in  Cambridgeshire^  killed  them  there,  and 

{e)  Rex  9.  Johnson,  3  M.  &  S.  5S9,  Judges,  %  East,  P.  C.  c.  16.  s.  37.  p. 

559,553.  601. 

(/;  Rcx».  Chard,  Trin.  T.  1822.  (A)  Rex  v.  Peel,  Mich.  T.   Igl9. 

Rnsa.  &  Ry.  488.     Bank  post-bills  MS.  Bayley,  J.,  Russ.  &  Ry.  Cn  Cas. 

were  not  in  use  until  two  years  after  407. ;  and  Pearles^s  case,  po9U 

the  8  Geo.  2.  c.  25.  had  passed.  (0  By  Holroyd,  J.«  in  Rex  v.  Bd" 

{g\  Rex  V.  Sadi  and  Morris,  0.  B.  wards,  Hil.  T.  1823.  MS.  Bayley,  J., 

1787,  and  afterwards  before  all  the  and  Russ.  &  Ry.  497. 
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Of  Larceny. — Indictment.  |]booiliv- 


Conclusion  of 
an  indictment 
on  2  Geo.  2.  c. 
25. 


Wbat  defects 
shall  not  vi- 
tiate an  in- 
dictment after 
verdict  or 
otherwise. 


carried  them  dead  into  Hertfordshire.  They  were  indicted  in 
Hertfordshire  for  stealing  four  live  tame  turkies ;  and  upon  a  case 
reserved,  the  Judges  held  that  the  word  live  in  the  description 
could  not  be  rejected  as  surplusage,  and  that  as  the  prisoners  had 
not  the  turkies  in  a  live  state  in  Hertfordshire,  the  charge,  as  laid, 
was  not  proved,  and  that  the  conviction  was  wrong,  (k) 

Where  an  indictment  upon  the  same  statute  2  Geo.  2.  c.  25.^ 
now  repealed,  stated  the  offence  to  have  been  committed  against 
the  form  of  the  statute,  and  not  of  the  statutes,  it  was  objected  to^ 
on  the  ground  of  the  statute  2  Geo.  2.  c.  25.  having  once  expired, 
and  being  revived  by  the  statute  9  Geo.  2.  c.  18.  It  became  un- 
necessary for  the  Judges  to  give  any  opinion  on  this  objection, 
another  point  having  been  reserved  for  their  consideration  ;  but 
those  Judges  who  adverted  to  it  thought  the  form  of  the  indict- 
ment good,  and  that  the  re-  enacting  statute  was  the  only  statute 
in  force  against  the  offence  ;  (/)  and  in  a  subsequent  case,  an  in- 
dictment for  stealing  bank-notes  against  the  form  of  the  statute 
was  ruled  to  be  good,  (m) 

An  indictment  for  a  common4aw  felony  must  contain  a  contra 
pacem,  and  so  must  an  indictment  for  stealing  articles,  the  steal- 
ing of  which  is  made  felony  by  statute  ;  and  laying  the  offence  to 
have  been  against  the  form  of  the  statute  will  not  supply  the  de- 
fect. An  indictment  was  for  stealing  bank-notes  against  the  form 
of  the  statute,  but  it  was  not  laid  to  be  against  the  peace,  &c. 
and,  after  conviction,  the  Judges  held  the  indictment  bad,  and 
judgment  was  arrested,  (n) 

But  objections  of  this  kind  will  not  now  avail  in  arrest  or  reversal 
of  judgment.  The  statute  7  Geo.  4.  c.  64.  s.  20.  professing  to  have 
for  its  object  that  the  punishment  of  offenders  may  be  less  frequently 
interrupted  in  consequence  of  technical  niceties,  enacts  ^^  that  no 
^^  judgment  upon  any  indictment  or  information  for  any  felony ^  or 
*^  misdemeanor,  whether  after  verdict  or  outlawry,  or  by  confes- 
^^  sion,  default,  or  otherwise,  shall  be  stayed  or  reversed  for  want 
/'  of  the  averment  of  any  matter  unnecessary  to  be  proved,  nor  for 
'*'  the  omission  of  the  words  ^  as  appears  by  the  record,'  or  of  the 
"  words  *  with  force  and  arms,'  or  of  the  words  *  against  the 
'  peace,'  nor  for  the  insertion  of  the  words  '  against  die  form  of 
^  the  statute,'  instead  of  the  words  '  against  the  form  of  the 
^  statutes,'  or  vice  vendj  nor  for  that  any  person  or  persons 
mentioned  in  the  indictment  or  information,  is  or  are  designated 
by  a  name  of  ofiSce  or  other  descriptive  appellation  instead  of 
his,  her,  or  their  proper  name  or  names,  nor  for  omitting  to 
state  the  time  at  which  the  offence  was  committed,  in  any  case 
where  time  is  not  of  the  essence  of  the  offence,  nor  for  stating 
the  time  imperfectly,  nor  for  stating  the  offence  to  have  been 
committed  on  a  day  subsequent  to  the  finding  of  the  indictment 
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(k)  Rex  V,  Edwards  and  Walker, 
Hil.  T.  1493.  Russ.  &  Ry.  497. 

(/)  Phipoe's  case,  1795.8  East.  P.  C. 
c.  16.  s.  S7.  p.  599,  601.    Jnie^  147. 

(m)  Morgan^s  case,  cor,  Lawrence, 
J.,  Reading  Lent  Ass.  1796.  2  East. 
P.  C.  c.  16.  s.  37.  p.  601.    Lawrence, 


J-,  conferred  with  Thomson,  B.,  oa 
the  occasion,  who  declared  his  con- 
currence, considering  the  reviving 
statute  as  in  effect  re-enacting  the 
provisions  of  the  expired  law. 

(fi)  Rex  V.  Cook,   East  T.   1810. 
MS.  Baylejy  J.,  and  Ross.  &  Ry.  176. 


CHAP.  DC.  §  4.]  Trial—County.  ilS 


or  exhibiting  the  information^  or  on  an  impossible  day,  or  on  a 
day  that  never  happened,  nor  for  want  of  a  proper  or  perfect 
venue,  where  the  court  shall  appear  by  the  indictment  or  in- 
**  formation  to  have  had  jurisdiction  over  the  offence/' 

The  2l8t  section  enacts  "  that  no  judgment  after  verdict  upon  What  sliaU  ^ 
"  any  indictment  or  information  for  any  felony  or  misdemeanor  entto»tI^o*r 
*^  shall  be  stayed  or  reversed  for  want  of  a  similiter,  nor  by  rea-  reverse  judg- 
*'  son  that  the  jury  process  has  been  awarded  to  a  wrong  ofl5cer  ment  after 
^*  upon  an  insufficient  suggestion,  nor  for  any  misnomer  or  misde-  ^®^^'*^*' 
**  scription  of  the  officer  returning  such  process,  or  of  any  of  the 
**  jurors,  nor  because  any  person  has  served  upon  the  jury  who 
*'  has  not  been  returned  as  a  juror  by  the  sheriff  or  other  officer ; 
^^  and  that  where  the  offence  charged  has  been  created  by  any 
"  statute,  or  subjected  to  a  greater  degree  of  punishment,  or  ex- 
^^  eluded  from  the  benefit  of  clergy  by  any  statute,  the  indictment 
^'  or  information  shall  after  verdict  be  held  sufficient  to  warrant 
**  the  punishment  prescribed  by  the  statute,  if  it  describe  the  of- 
**  fence  in  the  words  of  the  statute." 

It  will  not  now  be  an  objection  to  an  indictment,  that  the  mat-  7  &  g  Oeo.  4. 
ters  alleged  or  the  persons  described  in  it,  do  not  correspond  in  «•  28.  s.  14. 
number    or  gender  with  the  descriptions  in    the  statute  upon  initerpreutk>n 
which  it  is  framed.    The  7&   8  Geo.  4.  c.  28.  s.  14.  enacts,  of  all  criminal 
*^  that  wherever  this  or  any  other  statute  relating  to  any  offence,   statutes, 
^'  whether  punishable  upon  indictment  or  summary  conviction,  in 
*'  describing  or  referring  to  the  offence  or  the  subject  matter  on  or 
"  with  respect  to  which  it  shall  be  committed,  or  the  offender,  or 
^'  the  party  a^Tected,  or  intended  to  be  affected  by  the  offence, 
*'  hath  used  or  shall  use  words  importing  the  singular  number  or 
*'  the, masculine  gender  only,  yet  the  statute  shall  be  understood 
•'  to  include  several  matters  as  well  as  one  matter,  and  several  per- 
^^  sons  as  well  as  one  person,  and  females  as  well  as  males,  and 
*^  bodies  corporate  as  well  as  individuals,  unless  it  be  otherwise 
*^  specially  provided,  or  there  be  something  in  the  subject  or  con- 
"  text  repugnant  to  such  construction ;  and  wherever  any  for- 
*'  feiture  or  penalty  is  payable  to  a  party  aggrieved,  it  sjiall  be 
*^  payable  to  a  body  corporate  in  every  case  where  such  body  shall 
*'  be  the  party  aggrieved." 

Larceny,  like  every  other  offence,  must  regularly  be  tried  in  the  Trial.  Lar- 
same  county  or  jurisdiction  in  which  it  was  committed :  but  it  ceny  must  be 
should  be  noted  with  respect  to  larceny,  that  the  offence  is  con-  l"jff„*J*  *^,!..„ 

•  1        J  'x^   J    •     *^  -.    ^       •      •   J"  X'         •    *.        !.•   I.    proper  county, 

sidered  as  committed  m  every  county  or  junsdiction  into  which  But  this  of- 
the  thief  carries  the  goods ;  for  the  legal  possession  of  them  still  fence  is  con- 
remains  in  the  true  owner,  and  every  moment's  continuance  of  the  'o^^jtt*J!Jj  5^ 
trespass  and  felony  amounts  to  a  new  caption  and  asportation,  (o)   every  connty 
Therefore,  If  a  man  steal  goods  in  the  county  of  A.  and  carry  into  which  the 
them  into  the  county  of  B.,  he  may  be  indicted  for  the  larceny  in  tJjf g^™' 
the  county  of  B.   But  if  a  compound  larceny  be  committed  in  one 
county,  and  the  offender  carry  the  property  into  another,  though 
he  may  be  convicted  in  the  latter  county  of  the  simple  larceny,  he 
.cannot  be  there  convictfid  <3f  t)ie  compound  larceny.    Thus  where 
•  • 

(o)  S  Inst.    IIS.     1  HaleM>7,  508.    9  Hale  163.     1  Hawk.   P.  C.  c.  33.  s. 
5t.     4  Black.  Com.   304.      f  East.  P:  C.  c.  16.  s.  156.  p.  771. 
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Of  Larceny. 


[bomlxt* 


Barnett  and 
otherf  (case 
of.) 

The  four  pri- 
soners stole 
goods  in  the 
connty  of 
Gloucester, 
and  divided 
them  in  that 
county,  and 
then  carried 
their  shares 
into  the  coun* 
ty  of  Worces- 
ter, in  their 
separate  bags: 
and  it  was 
ruled  that  this 
was  not  a 
Joint  larceny 
in  the  connty 
of  Worcester, 
bnt  separate 


the  prisoner  robbed  the  mail  of  a  letter  either  in  Wiltshire  or 
Berkshire,  and  brought  it  into  Middlesex,  and  was  indicted  capi- 
tally in  Middlesex  on  the  statutes  5  Geo.  3.  c.  25.  s.  7*  &nd  7 
Geo.  3.  c.  40.  the  Judges,  upon  a  case  reserved,  held  that  he 
could  not  be  convicted  capitally  out  of  the  county  in  which  the 
letter  was  taken  from  the  mail.  (/?)     So  robbery  can  only  be  in 
the  county  where  committed ;  the  felony  travels.  (9)     The  larceny 
may,  however,  in  some  respects  be  considered  as  a  new  larceny, 
and  as  not  necessarily  iucluding  all  the  qualities  of  the  original 
larceny :  therefore  if  the  thing  stolen  is   altered  in  character  iu 
the  first  county  so  as  to  be  no  longer  what  it  was  when  stolen,  an 
indictment  in  the  second  county  must  describe  it  according  to  its 
altered,  and  not  according  to  its  original  state.    An  indictment 
was  preferred  in  Hertfordshire  for  stealing  four  live  tame  turkies  ; 
and  it  appeared  that  they  were  stolen  alive  in  Cambridgeshire, 
killed  there,  and  carried  dead  into  Hertfordshire ;  and  upon  the 
point  being  saved,  the  Judges  held  that  though  the  carrying  into 
Hertfordshire  constituted  a  larceny  in  that  county,  yet  it  was  a 
new  larceny  there,  and  a  larceny  of  dead  turkies,    not  of  live 
ones,  (r)     But  a  considerable  space  of  time  intervening  between 
the  theft  in  one  county  and  the  carrying  the  stolen  property  into 
another  county  will  not  prevent  the  case  from  being  considered 
as  a  larceny  in  the  county  into  which  the  property  is  carried* 
Upon  the  4th  of  November,  the  prisoner  stole  a  note  in  Yorkshire^ 
4md  upon  the  4th  of  March  he  carried  it  into  Durham ;  and  he 
was  indicted  for  stealing  it  in  Durham  :  and  upon  a  case  reserved, 
the  Judges  were  clear  that  the  interval  between  the  first  taking 
and  the  carrying  it  into  Durham  did  not  prevent  it  from  being  a 
larceny  in  Durham,  and  that  the  conviction  in  that  county  was 
right.  \s) 

The  following  case  was  ruled  upon  the  principle  that  the  larceny 
in  the  county  into  which  a  thief  carries  the  goods  may  be  in  some 
respects  of  a  different  nature  from  the  larceny  in  the  county  in 
which  he  first  took  them.  Four  prisoners  were  indicted  for  stealing  a 
variety  of  articles  of  hardware  in  the  county  of  Worcester,  It  appeared 
upon  the  evidence  that  the  articles  in  question  were  made  up  into 
a  package  at  Birmingham,  and  dispatched  by  the  canal  from  that 
place  to  Worcester,  to  be  forwarded  down  the  river  Severn  to 
Bristol.  The  package  arrived  safely  at  Worcester,  where  it  was 
transferred  from  the  canal  boat  to  a  barge  called  the  Blucher,  in 
which  it  was  to  be  conveyed  a  great  part  of  the  way  down  the 
Severn ;  namely,  to  a  place  called  Brimspill  in  the  county  of 
Ohucester.  The  prisoners  were  bargemen  on  board  the  Blucher } 
and  during  the  voyage  from  Worcester  to  Brimspill,  the  course'  of 
which  was  nearly  equal  in  the  two  counties  of  Worcester  and 
Gloucester  J  being  about  thirty  miles  in  each,  the  articles  in  ques- 
tion were  stolen  from  the  package  ;  but  they  were  not  missed  till 
the  barge  arrived  at  Brimspill.    At  that  place  the  cargo  was  un* 

(p>  Rex  V,  Thomson,  Hil.  T.  1795. 
US.  Bayicy,  J. 

(f )  1  Hale  536. 

(r)  Rex  V*  Edwards  and  Walker, 
Bil.  T.  18«S.    MS.  Bajlej,  J.,  and 


Ross.  &  Rj.  497.    Jnie,  171,9. 

(«)  Rex  V,  Parkin,  Mich.  T.  1894. 
MS.  Bayley,  J  ,  and  tLy.  ft  Mood.  C.  C. 
45. 
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loaded,  and  put  00  board  another  vessel,  to  be  carried  onwards  to  Urceniet  in 
Bristol ;  and  the  Blucher  barge  returned  to  Worcester  navigated  '^  j*^""'^ 
by  the  prisoners.     Suspicion  having  fallen  upon  them,  they  were  ject  of'dU- 
apprehended  in  the  county  of  Worcester^  vrhen  their  respective  tiact  proieca- 
bags  were  immediately  searched,  and  a  portion  of  the  stolen  arfi*  ^^^^^* 
cles  was  found  in  each  of  them.     It  was  then  proved,  that  upon 
their  apprehension,  and  upon  being  required  to  account  for  the 
possession  of  the  articles,  they  stated  that  the  package  was  broken 
by  accident  while  on  board  the  Blucher,  on  the  voyage  from  Wor^ 
cester  to  Brimspill,  when  the  articles  fell  out,  and  tJicy  took  them 
and  made  a  division  of  them  immediately.    They  did  not  state  at 
what  nart  of  the  voyage  this  transaction  took  place;  but  it  ap» 
peared  probable  that  it  took  place  in  the  county  of  GloHcesier,  and 
there  was  no  evidence  to  rebut  that  probability.     Upon  these 
facts  the  learned  Judge  ruled  that  the  indictment  could  not  be 
supported  against  the  prisoners  as  for  a  joint  larceny  in  the  county 
of  iVorcester^  and  put  the  counsel  for  the  prosecution  to  his  elec- 
tion :  who   accordingly  proceeded  against  one  only  of  the  pri- 
soners, who  was  convicted,  and  sentenced  to  transportation.  (/) 

But  if  two  persons  be  guilty  of  a  felonious  taking  in  one  county, 
and  one  of  them  alone  carry  the  property  into  another  county, 
yet  if  the  other  afterwards  concur  with  him  in  the  second  county 
in  securing  the  possession,  both  maybe  indicted  in^the  second 
county.  County  and  Donovan  laid  a  plan  to  get  some  coats  fW>m 
the  prosecutrix  under  pretence  of  buying  them.  The  prosecutrix 
had  them  in  Surrey  at  a  public-house ;  the  prisoners  got  her  to 
leave  them  with  Donovan  whilst  she  went  with  County,  that  he 
might  get  the  money  to  p^y  for  them ;  in  her  absence  Donovan 
carried  them  into  Middlesex,  and  County  afterwards  joined  him  . 
there,  and  concurred  in  securing  them.  The  indictment  was  laid 
against  both  in  Middlesex  ;  and  upon  a  case  reserved,  the  Judges 
were  unanimous  that  as  County  was  present  aiding  and  abetting  in 
Surrey  at  the  original  larceny,  his  concurrence  afterwards  in 
Middlesex,  though  after  an  interval,  might  be  connected  with  the 
original  taking,  and  brought  down  his  larceny  to  the  subsequent 
posciession  in  Middlesex.  They  therefore  held  the  conviction 
right.  (11) 

It  should  further  be  observed,  that  there  are  some  exceptions  to  EkctftioMto 
the  rule  that  a  larceny  is  committed  in  every  county  or  jurisdic-  j^^^^j^** 
tion  into  which  the  thief  carries  the  goods.  For  if  the  original  commiiuil  ia 
taking  be  such  whereof  the  common  law  cannot  take  cognizance,  every  county 
as  if  the  goods  be  stolen  at  sea,  the  thief  cannot  be  indicted  for  !?*^r*"f^^^ 
tne  larceny  m  any  county  mto  which  he  may  carry  tnem.^or;  ^les  tbegooda. 


(f)  Rexv.  BameCI,  Smith,  Btirton« 
aad  Purser,  ew,  Holroyd,  J.  /Tpreev- 
ier  SuBi  Afls.  1818.  Separate  in- 
diclmeDts  were  afterwards  preferred 
agitnst  the  three  other  prisoners,  (as 
the  grand  jury  had  not  been  dis- 
charged,) to  which  they  pleaded 
ruifty .  The  learned  con nsel  (Si r  Wm . 
Owen)  who  was  retained  to  defend 
them,  inclined  mach  to  pnt  in  the 


plea  of  euirefoU  acqmil  on  their  be- 
half; and  <mly  permitted  them  to 
plead  guilty, on  the  prosecutor  uoder- 
taliinfr  to  recommend  them  strongly 
to  mercy. 

(If)  Rex  V.  County,  East.  T.  1819. 
MS.  Bay  ley,  J. 

(x)  3  lost.  lis.  1  Hawk.  P.  C  c» 
Sa.  s.  53. 
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A  similar  exception  prevailed  formerly  where  the  original  tak- 
ing was  in  Scotland  or  Ireland.    And  it  appears  to  have  been 
holden,  that  a  thief  who  had  stolen  goods  in  Scotland  could  not 
be  indicted  in  the  county  of  Cumberland,  where  he  was  taken 
with  the  goods,  (y)     But  the  7  &  8  Geo.  4.  c.  29.  s.  76.  enacts 
**  that  if  any  person  having  stolen  or  otherwise  feloniously  taken 
**  any  chattel^  money,  valuable  security,  or  other  property  what- 
"  soever  in  any  one  part  of  the  united  kingdom,  shall  afterwards 
have  the  same  property  in  his  possession  in  any  other  part  of 
the  united  kingdom,  he  may  be  dealt  with,  indicted,  tried,  and 
punished  for  larceny  or  theft  in  that  part  of  the  united  kingdom 
where  he  shall  so  have  such  property  in  the  same  manner  as  if 
^*  he  had  actually  stolen  or  taken  it  in  that  part ;  and  if  any  person 
"  in  any  one  part  of  the  united  kingdom  shall  receive  or  have  any 
"  chattel,  money,  valuable  security,  or  other  property  whatsoever 
"  which  shall  have  been  stolen  or  otherwise  feloniously  taken  in 
any  other  part  of  the  united  kingdom,  such  person,  knowing 
the  said  property  to  have  been  stolen  or  otherwise  feloniously 
taken,  be  Aay  be  dealt  with,  indicted,  tried,  and  punished  for 
such  offence  m  that  part  of  the  united  kingdom  where  he  shall 
^'  BO  receive  or  have  the  said  property,  in  the  same  manner  as  if  it 
^^  had  been  originally  stolen  or  taken  in  that  part."  (2) 

The  78th  ^section  of  the  same  statute  enacts  '^thatwhjere  any 
'^  felony  or  misdemeanor  punishable  under  this  act  shall  be  com- 
'^  mitted  within  the  jurisdiction  of  the  Admiralty  of  England^  the 
^^  same  shall  be  dealt  vrith,  enquired  of,  tried,  and  determined  in 
^^  the^same  manner  as  any  other  felony  or  misdemeanor  committed 
'^  within  that  jurisdiction. '^    ' 

Some  general  provisions  have  also  been  made  with  respect  to 
offences  committed  near  the  boundaries  of  counties,  and  during  a 
journey  or  voyage  through  several  counties. 

The  7  Geo.  4.  c.  64.  s.  12.,  for  the  more  effectual  prosecution  of 
offences  committed  near  the  boundaries  of  counties,  or  partly  in 
one  county  and  partly  in  another,  enacts  "  that  where  any  felony 
'^  or  misdemeanor  shall  be  committed  on  the  boundary  or  boun- 
*'  daries  of  two  or  more  counties,  or  within  the  distance  of  five 
**  hundred  yards  of  any  such  boundary  or  boundaries,  or  shall  be 
^  begun  in  one  county  and  completed  in  another,  every  such  fe- 
'^  lony  or  misdemeanor  may  be  dealt  with,  enquired  of,  tried, 
**  determined,  and  punished  in  any  of  the  said  counties,  in  the 
^^  same  manner  as  if  it  had  been  actually  and  wholly  committed 
«  therein." 

The  13th  section  enacts,  "that  where  any  felony  or  misde- 
"  meanor  shall  be  committed  on  any  person,  or  on  or  iu  respect 
"  of  any  property  in  or  upon  any  coach,  waggon,  cart,  or  other 
"  carriage  whatever  employed  in  any  journey,  or  shall  be  com* 
"  mitted  on  any  person,  or  on  or  in  respect  of  any  property  on 


(jr)  Rex  V.  Anderson  and  others, 
CarUile  Sum.  Ass.  1763,  and  before 
the  Judges,  Nov.  1763,  8  East.  P.  C. 
•^  16.  s.  156.  p.  778. 

(%)  The  sUtuta  45  Geo.  3.  c.  9S. 
mod  54  Geo.  S.  c«  1S6.  make  provision 


for  the  more  easv  apprehending  and 
bringing  to  trial  ottenders  escaping 
from  one  part  of  the  united  kingdom 
to  the  other,  and  from  one  countj^  to 
another. 
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board  any  vessel  whatever,  employed  on  any  voyage  or  journey 
upon  any  nangable  river,  canal,  or  inland  navigation,  such 
felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  any  county,  through  any  part 
"  whereof  such  coach,  waggon,  cart,  carriage,  or  vessel  shall  have 
**  passed,  in  the  course  of  the  journey  or  voyage  during  which  such 
^'  felony  or  misdemeanor  shall  have  been  committed,  in  the  same 
^'  manner  as  if  it  had  been  actually  committed  in  such  county ; 
*^  and  in  all  cases  where  the  side,  centre,  or  other  part  of  any 
^*  highway,  or  the  side,  bank,  centre,  or  other  part  of  any  such 
**  river,  canal,  or  navigation  shall  constitute  the  boundary  of  any 
^'  two  counties,  such  felony  or  misdemeanor  may  be  dealt  with, 
*^  inquired  of,  tried,  determined,  and  punished  in  either  of  the 
^  said  counties,  through  or  adjoining  to,  or  by  the  boundary  of  any 
**  part  whereof  such  coach,  waggon,  cart,  carriage,  or  vessel  shall 
^^  have  passed,  in  the'  course  of  the  journey  or  voyage  during 
'^  which  such  felony  or  misdemeanor  shall  have  been  committed, 
*'  in  the  same  manner  as  if  it  had  been  actually  committed  in  such 
*^  county." 

With  regard  to  the  evidence  in  cases  of  larceny,  it  generally  Evidence. 
consists,  (unless  the  prisoner  is  detected  in  the  fact,)  of  proof  of  ^"^®  ****^ 
the  felony  having  been  committed,  and  of  the  goods  stolen  having  J^n^propertyig 
been  found  shortly  afterwards  in  the  possession  of  the  prisoner ;   fouad  in  tbc 
and  upon  such  proof  the  sceneral  rule  will  attach,  that  wherever  powessionofa 

Dcrson    it  IS 

the  property  of  one  man,  which  has  been  taken  from  him  without  incumbent  on 
his  knowledge  or  consent,  is  found  upon  another,  it  is  incumbent  such  person  to 
on  that  other  to  prove  how  he  came  by  it ;  otherwise  the  presump-   pro^e  how  he 
tion  is,  that  he  obtained  it  feloniously,  (a)     This  rule,  founded  on  *^*       ^' ' 
the  necessity  of  the  case,  which  cannot  admit  offences  of  this  kind 
to  go  unpunished,  wherever  positive  and  direct  evidence  is  wanting, 
of  the  guilt  of  the  party,  will  probably  seldom  lead  to  a  wrong 
conclusion  if  due  attention  be  paid  to  the  particular  circumstances 
by  which  such  presumption  may  be  weakened,  or  entirely  de- 
stroyed, (b)     Amongst  the  most  prominent  of  these  will  be  the 
length  of  time  which  elapsed  between  the  loss  of  the  property 
and  the  finding  of  it  in  the  possession  of  the  prisoner;  the  proba- 
bility of  the  prisoner's  having  been,  at  the  time  of  the  theft,  near 
the  place  from  which  the  property  was  taken ;  and  more  especi- 
afly  the  conduct  of  the  prisoner  from  first  to  last,  with  respect  to 
the  property  found  in  his  possession,  and  the  charge  brought 
against  him  of  having  obtained  it  by  stealing. 

Where  all  that  can  be  proved  concerning  property  found  in  the  Identity  of 

the  property. 

(f)  2  Bast  P.  C.  c.  Id.  s.  93.  p.  656.  wards  it  came  out  that  the  real  thief 

Phil,  on  EticI.  1S9,  ISO.  being  closely  pursued  had  overtaken 

(k)   That  it  will  sometimes,    like  the  poor  man  upon  the  road,   and 

every  other  rule  of  human  institution,  asked  him  to  walk  the  hors^  for  him 

fail  to  guide  rightly  roust  be  admitted,  while  he  turned  aside  upon  a  neces- 

Lord  Hale  mentions  a  case,  which  he  sary  occasion,  upon  which  the  thief 

says  was  tried  before  a  very  learned  made  his  escape,  and  the  man  was  ap- 

and  wary  Judge,   where  a  man  was  prehended  wilh  the  horse.     8  Hale 

condemned  and  executed  for  horse-  889.    Audit  is 'probable  that,  upon 

steaiiDg,  upon  proof  of  his  having  this  rule,  receivers  of  stolen  goods 
been   apprehended    with    the   horse     are  frequently  convicted  of  steaUn«^ 

shortly  after  it  was  stolen;  and  after-  them. 

VOL.  II.  N 


178 


Of  Larceny. 


[book  it. 


Valne  of  Um 
propertj. 


The  ralue 
must  be  of 
g^oods  stolen 
at  the  same 
time. 


possession  of  a  supposed  thief  is  that  it  is  of  the  same  kind  as 
that  which  has  been  lost,  this  will  not  in  general  be  deemed  suf- 
ficient evidence  of  its  having  been  feloniously  obtained ;  and  some 
proof  of  identity  will  be  required.  But  where  the  fact  is  very 
recent^  and  the  property  consists  of  articles,  the  identity  of  which 
is  not  capable  of  strict  proof,  from  the  nature  of  them ;  the  con- 
clusion may  be  drawn  that  the  property  is  the  same,  unless  the 
prisoner  can  prove  the  contrary,  (c)  Thus,  if  a  man  be  found 
coming  out  of  another's  bam,  and  upon  his  being  searched,  com 
be  found  upon  him,  of  the  same  kina  as  that  in  the  bam,  the  evi- 
dence of  the  guilt  will  be  pregnant :  and  cases  have  frequently  oc- 
curred where  persons  employed  in  carrying  sugar  and  other  ar- 
ticles from  ships  and  whanis  have  been  comicted  of  larceny,  upon 
evidence  that  they  were  detected  with  property  of  the  same  kind 
upon  them,  recently  upon  coming  from  such  places;  although 
the  identity  of  the  property,  as  belonging  to  such  and  such  per- 
sons, could  no  otherwise  be  proved.  (<i) 

Evidence  that  the  property  stolen  is  of  some  value  will  also  be 
material,  as  if  it  be  of  no  value,  it  is  not  a  subject  in  respect  of 
which  larceny  can  be  committed,  (e)  But  property  may  be  of 
value  to  the  owner  though  not  of  general  value.  Thus,  where  the 
indictment  was  for  stealing  pieces  of  paper  with  available  stamps 
thereon,  and  it  appeared  that  the  pieces  of  paper  were  re-issuable 
notes  of  a  country  bank  which  had  been  paid,  and  were  in  tran^ 
situ,  for  the  purpose  of  being  re*  issued,  it  was  decided  that  they 
were  the  valuable  property  of  the  country  bankers,  (though  not 
promissory  notes  within  2  Geo.  2.  c.  25.)  and  subjects  of  lar- 
ceny. (/) 

With  respect  to  those  larcenies  which  are  aggravated  by  the 
amount  of  the  property  stolen,  as  in  the  case  of  stealing  in  a 
dwelling-house  to  the  value  of  6/.  it  should  appear  that  the  pro- 
perty, the  value  of  which  is  taken  iuto  the  computation,  was  all 
stolen  at  the  same  time.  For  though  in  former  times  when  the 
distinction  between  grand  and  petty  larceny  existed,  it  appears  to 
have  been  the  received  opinion  in  the  older  books  that  a  man 
stealing,  at  several  times,  several  parcels  of  goods,  each  under  the 
value  of  twelvepence,  but  amounting  in  the  whole  to  more,  from 
the  same  person,  might  have  been  convicted  of  grand  larceny ;  (g) 
the  severity  of  that  rule  became  obsolete :  and  it  was  afterwards 
settled  that  the  value  of  the  property  stolen  must  not  only  be,  ia 
the  whole,  of  such  an  amount  as  the  law  required  to  constitute 
grand  larceny,  but  that  the  stealing  must  be  to  that  amount  at  one 
and  the  same  particular  time.  For,  in  fact,  where  things  are 
stolen  at  different  times,  there  are  different  acts  of  stealing ;  and 
no  ^number  of  petit  larcenies  would  amount  to  a  grand  larceny, 
nor  any  number  of  grand  larcenies,  where  it  depended  on  the 
/alue  of  the  property  stolen^  to  a  capital  offence.  (A)   But  it  seems 


(c)  S  East,  P.  C.  c.  16.  s.  03.  p.  S57. 

(<f)  Id,  ibid. 

(e)Phipoe'8  case,  anic^  147.  Com. 
Dig.  Ind.  G.  2.  Stark.  Crim.  Plead. 
186. 


(/)  Clarke's  case,  8  Leach,  1036. 
Anie,  145. 

(g)  See  1  Hale  531.  and  the  a«itho« 
rities  there  cited. 

(k)  i  Hawk.  P.  C.  c.  38.  i»  SO,  SI. 
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that  if  the  property  of  several  persons  lying  together  in  one  bundle 
or  chest,  upon  the  same  table,  or  even  in  die  samie  house,  be 
stolen  together  at  one  time,  the  value  of  the  whole  may  be  put 
together ;  for  such  stealing  is  one  entire  felony.  (2) 

In  a  case  where  the  prisoner  was  indicted  upon  the  statute  of  Goods  not 
12  Anne,  c.  7-  now  repealed,  for  stealing  in  a  dwelling-house  to  produced. 
the  amount  of  forty  shillings,  and  the  goods  found  were  not  proved 
to  amount  to  forty  shillings ;  the  court  left  it  to  the  jury  to  con- 
sider, upon  the  facts  of  the  case,  whether  the  prisoner  had  not 
stolen  the  rest  of  the  things  which  the  prosecutor  lost,  as  well  as 
those  which  had  been  produced,  (k) 

A  prisoner  indicted  for   larceny  cannot  be  convicted  merely  Vei4ict. 
of  a  trespass:   for  though  larceny,  as  has  been  before  stated, 
includes  a  trespass,  yet  i^  upon  an  indictment,  the  taking  appear 
not  to  be  felonious,  though  amounting  to  a  trespass,  the  ddfend- 
ant  is  entitled  to  a  general  acquittal.  (/) 

By  the  7  &  8  Geo.  4.  c.  28.  it  is  enacted,  '^  that  where  any  j^y  not  to 
^^  person    shall  be  indicted  of  treason  or  felony,  the  jury  em-  enquire  of  the 
^*  panelled  to  try  such  person  shall  not  be  charged  to  enquire  2c**nor  whc- * 
^^  concerning  his  lands,  tenements,  or  goods,  nor  whether  he  fled  ther  he  fled.' 
^^  for  sueh  treason  or  felony.'^ 

For  the  punishment  of  simple  larceny,  the  7  &  8  Geo.  4.  c.  29.  Punishment 
s.  3.  enacts,  *'  that  every  person  convicted  of  simple  larceny,  or  ^^^  simple 
^^  of  any  felonv  hereby  made  punishable  like  simple  larceny,  shall,  ^^'^^^^ 
''  (except  in  the  cases  hereinafter  otherwise  provided  for,)  be  liable, 
^^  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
^^  for  tbe  term  of  seven  years,  or  to  be  imprisoned  for  any  term 
^  not  exceeding  two  years ;  and,  if  a  male,  to  be  once,  twice,  or 
'^  thrice  publicly  or  privately  whipped,  (if  the  court  shall  so  tlunk 
*^  fit),  in  addition  to  such  imprisonment. '' 

The  fourth  section  enacts,  ^^that  where  any  person  shall  be  The  court  may 
^  convicted  of  any  felony  or  misdemeanor  punishable  under  this  ^^^n^^ta  *^^* 
^  act,  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  act  order  hard 
^^  for  the  court  to  sentence  the  onender  to  be  imprisoned,  or  to  labour  or  bo- 
**  be  imprisoned  and  kept  to  hard  lid)our,  in  the  common  gaol  or  J^^  confine- 
^  house  of  correction,  and  also  to  direct  that  the  offenders  shall 

be  kept  in  solitary  confinement  for  the  whole  or  any  portion  or 
^  portions  of  such  imprisonment,  or  of  such  imprisonment  with 
*^  hard  labour,  as  to  the  court  in  its  discretion  shall  seem  meet." 

The  sixty-first  section  of  the  same  statute  enacts,  '^  that  in  the  Principalf  in 
"  case  of  every  felony  punishable  under  this  act,  every  principal  *^«  **^nd'*Jlf' 
^  in  the  second  degree,  and  every  accessory  before  the  fact  shall  ^^li^. 
^^  be  punishable  with  death  or  otherwise,  in  the  same  manner  as 
^  the  principal  in  the  first  degree  is  by  tliis  act  punishable ;    and 
^  every  accessory  after  the  fact  to  any  felony  punishable  under  this 
^  act,  (except  only  a  receiver  of  stolen  property)  shall,  on  convic- 

SEast,  P.  C.  c.  16.  8.  136.  p.  740.  ante,  53.      The  jury  found  the  pri- 

Petrie*8  taatf  1  Leach  294,  ante^  53.  sener  gailty  of  stealing  to  the  valae 

Farley's  case,  ctnr.  Ashhurst,  J.,  Surrey  of  forty  ditllings. 
Lent  ASB.  1786.  2  East  P.  G.  ibid.  (i)  SUundf.  24  b.    Kel.  29.    Sco- 

(t)  1  Hale  53U  2  Efist.  P.  0.  c.  16.  field's  case,  Cald.  401.    2  East  P.  C. 

a.  136.  p.  740,  741.  c.  16.  s.  134.  p.  736.,  and  8.  139.  p. 

(Xr)  Hamilton't  case,    1  Leach  3S1.  778. 
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"  tion,  be  liable  to  be  imprisoned  for  any  term  not  exceeding  two 
years ;  and  every  person,  who  shall  aid,  abet,  counsel,  or  pro* 
cure  the  commigsion  of  any  misdemeanor  punishable  under  this 
^^  act  shall  be  liable  to  be  indicted  and  punished  as  a  principal 
*'  offender." 

The  7  &  8  Geo.  4.  c.  28.  s.  4.  enacts,  '^  that  no  plea  setting 
*'  forth  any  attainder  shall  be  pleaded  in  bar  of  any  indictment, 
"  unless  the  attainder  be  for  the  same  offence  as  that  charged  in 
"  the  indictment." 

The  tenth  section  enacts,  ^^  that,  whererer  sentence  shall  be 
'^  passed  for  felony  on  a  person  already  imprisoned  under  sen- 
"  teuce  for  another  crime,  it  shall  be  lawful  for  the  court  to  award 
^^  imprisonment  for  the  subsequent  offence,  to  commence  at  the 
^^  expiration  of  the  imprisonment  to  which  such  person  shall  have 
'^  been  previously  sentenced ;  and  where  such  person  shall  be 
^^  already  under  sentence,  either  of  imprisonment  or  of  trans- 
"  portation  the  court,  if  empowered  to  pass  sentence  of  trans- 
^^  portation,  may  award  such  sentence  for  the  subsequent  offence, 
^^  to  commence  at  the  expiration  of  the  imprisonment  or  trans- 
^^  portation  to  which  such  person  shall  have  been  previously  sen- 
^*  tenced,  although  the  aggregate  term  of  imprisonment  or  trans- 
*^  portation  respectively  may  exceed  the  term  for  which  either  of 
'^  those  punishments  could  be  otherwise  awarded." 

The  1 1th  section  of  the  same  statute  reciting  that  it  was  expedient 
to  provide  for  the  more  exemplary  punishment  of  offenders  who 
commit  felony  after  a  previous  conviction  for  felony,  Whether  such 
conviction  shall  have  taken  place  before  or  after  the  commence- 
ment of  this  act,  enacts,  ^^  that  if  any  person  shall  be  convicted  of 
**  any  felony,  not  punishable  with  death,  committed  after  a  previ- 
'^  ous  conviction  for  felony,  such  person  shall,  on  such  subsequent 
"  conviction,  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
"  ported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
"  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
^*  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
'^  privately  whipped  (if  the  court  shall  so  think  fit)  in  addition  to 
^^  such  imprisonment ;  and  in  an  indictment  for  any  such  felony 
"  committed  after  a  previous  conviction  for  felony,  it  shall  be 
<^  sufficient  to  state  that  the  offender  was,  at  a  certain  time  and 
"  place,  convicted  of  felony,  without  otherwise  describing  the  pre- 
^^  vious  felony ;  and  a  certificate  containing  the  substance  and 
^'  effect  only  (omitting  the  formal  part)  of  the  indictment  and  con- 
"  viction  for  the  previous  felony,  purporting  to  be  signed  by  the 
**  clerk  of  the  court  or  other  officer  having  the  custody  of  the  re- 
*^  cords  of  the  court  where  the  offender  was  first  convicted,  or  by 
"  the  deputy  of  such  clerk  or  oflScer,  (for  which  certificate  a  fee 
*'  of  six  shillings  and  eight-pence  and  no  more  shall  be  demanded 
<^  or  taken)  shall,  upon  proof  of  the  identity  of  the  person  of  the 
<^  offender  be  sufficient  evidence  of  the  first  conviction,  without 
^^  proof  of  the  signature  or  official  character  of  the  person  ap- 
'^  pearing  to  have  signed  the  same." 

The  57th  section  of  the  7  &  8  Geo,  4.  c.  29.  for  the  purpose  of  en- 
couraging the  prosecution  of  offenders,  enacts,  '^  that  if  any  person 
^^  guilty  of  any  such  felony  or  misdemeanor  as  aforesaid^  in  stealing. 


CHAP.  IX.  $  4.]  Restitution.  181 

'<  taking, obtainingyOrconvertingyOrinknowinglyreceiFinganychat- 
^^  tel,  money,  valuable  security,  or  other  property  whatsoever,  shall 
^'  be  indicted  for  any  such  offence,  by  or  on  the  behalf  of  the  owner 
'^  of  the  property,  or  his  executor  or  administrator,  and  convicted 
^'  thereof,  in  such  case  the  property  shall  be  restored  to  the  owner 
^'  or  his  representative ;  and  the  court,  before  whom  any  such 
^^  pen*on  shall  be  so  convicted,  shall  have  power  to  award,  from 
^'  time  to  time,  writs  of  restitution  for  the  said  property,  or  to  or- 
^^  der  the  restitution  thereof  in  a  summary  manner :  Provided  Except  to  cer- 
*'  always,  that  if  it  shaU  appear,  before  any  award  or  order  made,  ^^  ^•••* 
that  any  valuable  security  shall  have  I>een  bond  fide  paid  or  dis- 
chaiged  by  some  person  or  body  corporate  liable  to  the  payment 
^'  thereof;  or,  being  a  negotiable  instrument,  shall  have  been  bond 
^^  fide  taken  or  received -by  tran^fer  or  delivery,  by  some  person  or 
'^  body  corporate  for  a  just  and  valuable  consideration,  without  any 
^  notice,  or  without  any  reasonable  cause  to  suspect  that  the  same 
^'  had  by  any  felony  or  misdemeanor  been  stolen,  taken,  obtained, 
'^  or  converted  as  aibresaid,  in  such  case  the  couxt  shall  not  award 
^^  or  order  the  restitution  of  such  security/' 
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CHAPTER  THE  TENTH. 


OF  STEALING  FROM  THE  PERSON. 


7  &  8  Geo.  4. 
c.  29.  B.  6. 


Repealed  stat. 
48  Geo.  3.  c. 
129.  s.  2. 
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48  Geo.  3.  c. 
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the  existence 
of  force  or  fear 
was  no  answer 
to  the  charge. 


With  respect  to  saich  stealing  from  the  person  as  does  not  amount 
to  robbery,  the  statute  7  &  8  Geo.  4.  c.  29.  s.  6.  enacts  *^  that  if 
any  person  shall  steal  any  chattel,  money,  or  valuable  security 
from  the  person  of  another,  or  shall  assault  any  other  person 
with  intent  to  rob  him,  or  shall,  with  menaces  or  by  force  de-' 
mand  any  such  property  of  any  other  person  with  intent  to  steal 
the  same,  every  such  ojfender  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  four  years ;  and  if  a  male  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  court  shall  so  think  fit,) 
in  addition  to  such  imprisonment.''  (a) 

By  the  repealed  statute  48  Geo.  3.  c.  129.  s.  2.  it  was  enacted, 
that  any  person  who  should  feloniously  steal,  take,  and  carry 
away  any  money,  goods,  or  chattels,  from  the  person  of  any 
other,  whether  privily  without  his  knowledge,  or  not,  but  without 
such  force,  or  putting  in  fear,  as  is  sufficient  to  constitute  the 
crime  of  robbery,  should  be  liable  to  the  punishments  therein 
'^  mentioned.''  In  a  case  upon  this  repealed  statute  it  was  holden 
that  the  indictment  need  not  negative  the  force  or  fear  neces- 
sary to  constitute  robbery,  and  that,  though  it  should  appear 
upon  the  evidence  that  there  was  such  force  or  fear,  the  punish- 
ment imposed  by  that  statute  might  be  inflicted.  The  pri- 
soner was  indicted  for  stealing  from  the  person:  the  indict- 
ment did  not  state  that  there  was  no  such  force  or  fear  as  is  ne- 
cessary to  constitute  robbery ;  and  it  appeared  in  evidence  that 
such  force  and  fear  existed.  Lord  EUenborough,  before  whom 
the  prisoner  was  tried,  saved  the  point  whether  he  could  go  be- 

Jond  the  common  law  punishment ;  and,  upon  conference,  all  the 
udges  held  that  he  might ;  and  that,  where  force  or  fear  were 
not  charged  in  the  indictment,  the  existence  of  force  or  fear  would 
not  exempt  the  party  from  the  statutable  punishment ;  and  as  all 
that  the  indictment  charged  was  proved,  the  proving  what  made 
the  offence  greater  would  not  entitle  the  prisoner  to  a  smaller 
punishment.  (A) 

(a)  This  offence  was  once  capita!        {h)  Rex  v.  Pearce,  East.  T.  1810. 
by  the  8  Eliz.  c.  4.  8.  1  &  S.  MS.  BayUy»  J.,  and  Ruas.  &  Rj.  174. 


CHAP.  X.  ]         Of  Stealing  fiom  the  Person.  1 83 

A  more  recent  case  upon  the  same  repealed  statute  was  to  the 
same  effect.  The  indictment  was  for  stealing  from  the  person, 
and  it  did  not  negative  force  or  fear ;  and,  upon  the  evidence,  the 
facts  amounted  to  a  clear  case  of  highway  robbery.  The  learned 
Judge,  before  whom  the  prisoner  was  tried,  doubted  whether  he 
ought  not  to  direct  an  acquittal,  and  detain  the  prisoner  to  be  in- 
dicted for  the  robbery ;  but  he  let  the  trial  proceed,  and,  on  con- 
viction, sentenced  the  prisoner  to  transportation  for  life  :  but  he 
made  a  case  upon  the  questions,  first.  Whether  the  indictment 
should  not  have  negatived  force  and  fear  i  secondly.  Whether  the 
existence  of  force  and  fear  was  not  an  answer  to  the  charge  as 
laid ;  and,  thirdly,  Whether  the  statutable  punishment  could  be 
inflicted  :  And  the  Judges  were  unanimous  that  the  indictment 
need  not,  and  ought  not  to  negative  force  or  fear,  that  the  exist- 
ence of  such  force  or  fear  was  no  answer  to  the  charge,  and  that 
the  statutable  punishment  was  rightly  inflicted,  (c) 

To  ccmstitttte  a  stealing  from  the  person,  the  thing  taken  must  The  thing 
be  completely  removed  &om  the  person.    In  a  case  where,  upon  ■***^*° j??**^* 
the  evidence  of  the  prosecutor,  it  appeared  that  his  pocket  book  remoyed  ^m 
was  drawn  from  his  waistcoat  pocket  an  inch  above  tiie  top  of  the  the  person. 
pocket,  but  was  returned  inmiediately  again  into  the  pocket,  pro- 
bably by  the  quick  motion  of  the  prosecutor's  arm  upon  the  band 
and  arm  of  the  thief,  with  whom  and  his  accomplices  the  prose- 
cutor had  a  severe  struggle  before  he  was  secured,  it  was  held  by 
a  majority  of  the  Judges,  that  the  prisoner  was  not  rightly  con- 
victed of  stealing  from  the  person,  because  from  first  to  last  the 
book  remained  about  the  person  of  the  prosecutor.  But  the  Judges 
all  agreed  that  the  simple  larceny  was  complete,  and  sentence  of 
transportation  for  life  having  been  passed,  a  pardon,  on  condition 
of  tnmsportation  for  seven  years,  was  recommended,  {d) 

Principals  in  the  second  degree,  and  accessories  before  the  fact,  Principidf  in 
are  punishable  in  the  same  manner  as  principals  in  the  first  de-  ^^g/^^^dVc-* 
gree :  and  accessories  after  the  fact,  (except  receivers)  are  liable  S^rfei . 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  (e) 

{e)  Rex  V.  Robinson,  eor.  Wood,  Ry.  &  Mood.  C.  C.  78. 
R,  and  comidlorad  by  tbe  Judges,         (e)  TdeS'Oeo.  4.  c.39.  t.  61.  As  to 

Hit  T.  1817.  MS.  Bayloy,  J.,  and  the  proceedtngsfor  the  trial  of  aecesBo- 

Rim.  &  Rj.  Sfil.  ries,  see  7  Geo.  4.  c  64.  a.  0,  10,  11. 

M  Rex  V.  Thompson,  Hil.  T.  1885,  Addenda  to  the  first  Tolume. 
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Raw1ins*scase. 
The  prisoner 
was  indicted 
for  stealing 
lambs,  and  the 
evidence  was 
that  the  car- 
cases were 
ibund  in  the 


Wb  have  already  seen  that  larceny  may  be  committed  of  sucb 
domestic  creatures  as  are  fit  for  food; (a)  and  it  remains  only  to 
notice  in  this  place  the  statutable  provision  which,  for  the  better 
protection  of  some  of  the  more  valuable  domestic  animals,  makea 
persons,  found  guilty  of  stealing  them,  liable  to  capital  punish- 
ment. 
The  statute  7  &  8  Geo.  4.  c.  29.  s.  25.  enacts  "  that  if  any  per- 
son shall  steal  any  horse,  mare,  gelding,  colt,  or  filly,  or  any 
"bull,  cow,  ox,  heifer,  or  calf,  or  any  ram,  ewe,  sheep,  or  lamb,  or 
shall  wilfully  kill  any  of  such  cattle  with  intent  to  steal  the  car- 
case, or  skin,  or  any  part  of  the  cattle  so  killed,  every  such  of- 
fender shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
"  suffer  death  as  a  felon." 

Principals  in  the  second  degree,  and  accessories  before  the  fact, 
are  punishable  in  the  same  manner  as  principals  in  the  first  de- 
gree :  and  accessories  after  the  fact,  (except  receivers)  are  liable 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  (b) 

The  various  points  upon  the  definition  of  larceny,  which  have 
been  considered  in  the  chaptertreatinggenerally  of  that  offence,  (c) 
relate  as  well  to  the  stealing  of  horses  as  of  other  property ;  ana 
we  may  remember  a  case  of  considerable  nicety,  where,  upon  a 
finding  by  the  jury  that  the  prisoners  took  some  horses,  merely 
with  intent  to  ride,  and  afterwards  to  leave  them,  and  not  to  re- 
turn, or  make  any  further  use  of  them,  it  was  holden  that  such 
taking  amounted  to  a  trespass  only,  and  not  to  larceny,  (d) 

The  doctrine  that  any  the  least  removal  of  the  thing  feloniously 
taken,  will  constitute  larceny,  (e)  applies  to  the  stealing  of  sheep, 
though  part  of  the  animal  only  be  taken.  In  a  case  where  the  pri- 
soner was  indicted  for  stealing  six  lambs,  without  any  count  for 
killing  with  intent  to  steal  the  carcase  or  any  part  thereof,  the 
evidence  was  that  the  carcases  of  the  lambs,  without  their  skins, 
were  found  upon  the  premises  where  they  had  been  kept,  and  that 


(a)  Ante  J  p.  150. 

{b)  7  &  8  Geo.  4.  c.  29. 8.  61.  As  to 
tlie  proceedings  in  respect  to  ac- 
cessories, see  7  Geo.  4.  c.  64.  s.  9, 10, 
11.  Addenda  to  the  first  volaine. 


{c)  Ante^  92.  et  $equ. 

(d)  Rex  V.  Phillips  and  Strong,  Anle^ 
97. 

(e)  Anie^  95. 


CHAP.  XI.]        Of  Stealing  Horsee,  Cow3,  Sheep,  f^c.  \Sb 

the  prisoner  had  sold  the  skins  on  the  morning  after  the  offence  ground  of  tht 
was  committed ,  upon  which  the  jury  were  directed  to  find  the  t^gj-n^^iii 
prisoner  guilty,  on  the  ground  that  the  lambs  must  have  been  ukcn  away"  ^ 
removedfrom  the  fold.    But  a  doubt  having  occurred  whether^  as  «"»d  a  convic- 
the  statute  14Geo.2.  c.  6.,  now  repealed,  specified  feloniously  ilSSJl^^'L?;* 

J  •_•  A   £  1      •        1      1  'ii*  •A     f  1      1  *    evidence  waa 

<lnviDg  away^  and  feloniously  kilhng  with  intent  to  steal  the  hoiden  good. 
whole  or  any  part  of  the  carcase,  as  well  as  feloniously  stealing  in 
general,  (although  there  must,  in  such  cases,  be  some  removal  of 
the  thing,)  it  did  not  intend  to  make  these  different  offences ;  the 
case  was  submitted  to  the  consideration  of  the  Judges,  who  held 
the  conviction  right ;  as  any  removal  of  the  thmg  feloniously  taken 
constitutes  larceny.  (/) 

It  was  decided  upon  the  repealed  statute  14  Geo.  2.  c.  6.  that 
cuttmg  off  part  of  a  sheep  whilst  it  was  alive  with  intent  to  steal 
such  part  would  support  an  indictment  for  killing  with  intent  to 
sted,  if  the  cutting  off  must  occasion  the  death  of  the  animal,  es- 
pecially if  the  offender  hid  the  part  cut  off,  and  meant  to  fetch  it 
away  at  a  future  time.  The  indictment  was  for  killing  a  lamb  with 
intent  to  steal  part  of  the  carcase ;  and  it  appeared  that  the  pri- 
soner cut  off  a  leg  from  the  animal  whilst  it  was  alive,  and  carried 
it  away  before  the  animal  died ;  but  that  the  cutting  necessarily 
caused  the  death  of  the  animal.  The  learned  Judge  before  whom 
the  prisoner  was  tried  thought  the  giving  the  death  wound  before 
the  larceny  sufficient,  and  that  the  animal  might  be  considered  as 
killed  by  relation  from  that  time,  or  if  not,  that  the  intention  to 
fetch  away  the  leg  was  an  intent  to  continue  the  larceny  thereof, 
but  he  saved  the  point  for  the  opinion  of  the  Judges,  who  were 
unanimous,  principally  upon  the  first  point,  that  the  conviction  was 
right,  ig) 

In  a  case  where  the  prisoner  was  indicted  for  stealing  a  cotcf,  it  Cook'a  caae. 
appeared,  upon  the  evidence,  that  the  animal  stolen  was  a  female  An  indictment 
beast  only  two  years  and  a  half  old  that  had  never  had  a  calf;  and  f^'^jj^not* 
that  a  female  beast  of  the  cow  kind,  how  old  soever,  if  she  have  to  be  support- 
never  had  a  calf,  is  always  called  a  heifer.    An  objection  was  cd  by  cvidenco 
therefore  taken,  by  the  counsel  for  the  prisoner,  that  the  charge  ^i^^     *  * 
in  the  indictment  was  not  supported  by  the  evidence  \  and,  the 
prisoner  being  found  guilty,  the  question  was  referred  to  the  con- 
sideration of  the  twelve  Judges,  who  were  of  opinion,  that  as  the 
statute  15  Geo.  2.  c.  34.,  now  repealed,  mentioned  both  heifer  and 
COI0,  it  must  be  considered  as  using  one  term  in  contradistinction 
to  the  other,  in  describing  the  several  animals  intended  to  be  pro- 
tected ;  and  that,  as  the  beast  stolen  was  not  therefore  such  as 
was  described  in  the  indictment,  the  prisoner  was  entitled  to  an 
acquittal.  (A) 

As  the  statute  26  Geo.  3.  c.  71*9  was  passed  in  order  to  remedy  26  Geo.  3.  e. 
(according  to  the  recital  of  the  act)  the  facilities  afforded  to  the  '^.*- "f  *®. 
stealing  of  cattle  by  persons  of  low  condition,  who  kept  houses  J^tllfe/^ 

4 

if)  Rawlias's  case,   Sarum  Sum.  being  present)  in  East  T.  1819.    MS. 

Aas.   1800,    and  Mich.   T.    1800.    8  Bajiey,  J.,  and  Ruas.  &  Ry.  S87. 

East  P.  C.  c.  16.  8.  48.  p.  617.  (h)    Cook's   case,    fFarwick  Lent 

ig)  Rex  O.Clay.    The  prisoner  was  Ass.  1774,  and  Serjeant's  Inn  Hall, 

tried  before  Bayfey*  J.,  and  the  point  1774.     1  Leach  105.    £  East  P.  C.  c. 

was  considered  by  Uie  Judges  (eleTea  16.  s.  48.  p.  616. 
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Cf  Sleaiing  Horses,  Ones,  Sheiq^,  ^c.     [book  it. 


Slaughtering 
cattle  without 
a  licence,  or 
giving  proper 
notice,  &c. 
made  felonj. 


Deitroying  or 
burying  hidea, 
misdemeanor. 


Exceptionf. 


or  places  for  the  purpose  of  danghtering  horses  and  other  cattle, 
its  provisions  may  lie  shortly  mentioned  in  this  place.  It  contains 
many  enactments  for  the  regulation  of  slaughter-houses ;  requires 
persons  keeping  them  to  take  out  a  licence,  and  to  give  notice, 
previous  to  the  slaughtering  and  flaying  of  any  cattle,  to  an  in- 
spector appointed  as  mentioned  in  the  act ;  and  to  kill  and  flay 
the  cattle  only  within  certain  hours.  The  eighth  section  enacts 
that  if  any  person  keeping  or  using  any  slaughtering-house  or 
place  mentioned  in  the  act,  shall  slaughter,  any  cattle  for  any  other 

nose  than  for  butcher's  meat,  or  shall  flay  any  cattle  brought 
to  such  slaughtering^house  or  other  place  without  a  licence, 
or  without  ^ving  notice,  or  shall  slaughter  or  flay  at  any  time  ex- 
cept within  the  hours  limited  by  the  act,  or  shall  not  dekty  slau^- 
tering  or  killing  according  to  the  direction  of  the  inspector  pro- 
perly authorized,  such  person  so  ofEending  in  either  of  these  cases 
and  being  convicted  shall  be  adjudged  and  taken  to  be  guilty  of 
felony,  and  shall  be  punished  by  fine  uid  imprisonment  and  such 
corporal  punishment  by  public  or  private  whipping,  or  shall  be 
transported  for  any  time  not  exceeding  seven  years,  as  the  court 
before  whom  the  offender  shall  be  tried  and  convicted,  shall  di* 
rect.  (t)     The  ninth  section  enacts,  that  persons  keeping  or  using 
such  slaughtering-house  or  place,  and  throwing  into  lime,  or  rub- 
bing therewith,  or  with  any  other  corrosive  matter,  or  destroying, 
or  burying  hides  of  cattle  slaughtered  or  flayed  by  them,  shall  be 
guilty  of  a  misdemeanor,  punishable  by  fine,  imprisonment,  and 
whipping.    The  statute  also  creates  other  offences  of  a  smaller  de- 
gree, and  imposes  penalties  recoverable  by  summary  proceedings 
before  justices  of  the  peace,  (k)    The  fourteenth  section  provides, 
that  the  act  shall  not  extend  to  any  currier,  felt-maker,  tanner,  or 
dealer  in  hides,  who  shall  kill  any  distempered  or  aged  cattle  or 
purchase  any  dead  cattle  for  the  ibon^  >&b  purpose  of  selling,  using 
or  curing  the  hides  thereof,  in  the  course  of  their  respective 
trades  *,  nor  to  any  farrier  employed  to  kill  aged  and  distempered 
cattle ;  nor  to  any  peraon  who  shall  kiU  any  of  their  own  or  other 
cattle,  or  purchasing  any  dead  horse  or  other  cattle,  to  feed  their 
own  hounds  or  dogs,  or  giving  away  the  flesh  for  the  like  purpose. 
But  it  is  further  enacted,  that  if  any  collar-maker,  currier,  &c. 
or  other  person  shall,  under  colour  of  their  trades,  knowingly  or 
willingly  kill  any  sound  or  useful  horse,  gelding,  mare,  foal,  or 
filley,  or  boil  or  otherwise  cure  the  flesh  thereof,  for  the  purpose 
of  selling  it,  such  person  shall  be  deemed  an  offender  within  the 
meaning  of  the  act,  and  for  every  oilence,  forfeit  any  sum  not  ex- 
ceeding twenty,  nor  less  than  ten  pounds.  (/) 


(0  See  a  precedent  of  an  indictment 
against  the  keeper  of  a  slaughter- 
house, for  slaughtering  a  horse  with- 
out giting  the  proper  notice,  3  Chit. 


Crim.  L.  7S1. 

(k)  See  the  statute,  and  S  Burn. 
JusL  Honei^  seot  IV. 

(0  86  Geo.  9.  c.  71.  s.  U. 
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CHAPTER  THE  TWELFTH. 


OF  STEALING  AMD  DBSTAOTlNe  DBSE. 
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Thb   former  statutes  upon  this   subject  are  repealed  by  the 
7&8Geo.4.c.27. 

The  7  &  8  Geo.  4.  c.  SO.  s.  26.  enacts  <^  that  if  any  person  shall  7  &  Geo.  4. 
"  unlawfully'  and  wilfully  course,  hunt,  snare,  or  carry  away,  or  gt^^r*'^?? 
*^  kill,  (»*  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  dccrlnwiy^ 
^^  being  in  the  inclosed  part  of  any  forest,  chase,  or  purlieu,  or  in  closed  ground* 
^*  any  inclosed  land  wherein  deer  shall  be  usually  kept,  every  such  ^«^<^"y« 
^^  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
*^  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of 
simple  larceny^  and  if  any  person  shall  unlawfully  and  wilfuUy  The  like  in 
course,  hunt,  snare,  or  carry  away,  or  kill,  or  wound,  or  attempt  to  ^'^J^  unin- 
kill  or  wound,  any  deer  kept  or  being  in  the  uninclosed  part  of  any  punisbafie^" 
forest,  chase,  or  purlieu,  he  shall  for  every  such  offence,  on  con-^  tummarily. 
viction  thereof  before  a  justice  of  the  peace,  forfeit  and  pay  such 
sum,  not  exceeding  fifty  pounds,  as  to  the  justice  shall  seem 
meet;  and  if  any  person,  who  shall  have  been  previously  con-  peer-stealioff, 
victed  of  any  offence  relating  to  deer,  for  which  a  pecuniary  '^^  ^^^]^f 
^^  penalty  is  by  this  act  imposed,  shall  offend  a  second  time,  by  Sny'^other  of- 
'^  ccmmiitting  any  of  the  offences  hereinbefore  last  enumerated,  fence  as  to 
"  such  second  offence,  whether  it  be  of  the  same  description  as  ^^^*  felonj. 
^'  the  first  offence  or  not,  shall  be  deemed  felony,  and  such  of- 
^^  fender,  being  convicted  thereof,  shall  be  liable  to  be  punished 
^^  in  the  same  manner  as  in  the  case  of  simple  larceny.'^ 

The  27th  section  enacts,  ^^  that  if  any  deer,  or  the  head,  skin,  S.  27.  Sua* 
*'  or  other  part  thereof,  or  any  snare  or  engine  for  the  taking  of  p«ci«^'* 
'^  deer,  shall  by  virtue  of  a  search  warrant,  to  be  granted  as  here-  ^l^^i^  of 
^'  inafter  mentioned,  be  found  in  the  possession  of  any  person,  TeniaoD^  &c. 
**  or  on  the  premises  of  any  person,  with  his  knowledge,  and  such  !"*J^*  ^J^* 
'^  person,  being  carried  before  a  justice  of  the  peace,  shall  not  sa-  (^nntiiigforit. 
"  tisfy  the  justice  that  he  came  lawfully  by  such  deer,  or  the  head, 
skin,  or  other  part  thereof,  or  bad  a  lawful  occasion  for  such 
snare  or  engine,  and  did  not  keep  the  same  for  any  unlawful  pur- 
pose, he  shall,  on  conviction  by  the  justice,  forfeit  and  pay  any 
"  sum  not  exceeding  twenty  pounds  j  and  if  any  sudi  ]^rson  shaU  In  caw  they 
^^  not,  under  the  provisions  aforesaid,  be  liable  to  conviction,  then  ^2Sf  bow**" 
^^  for  the  discovery  of  the  party  who  actually  killed  or  stole  such  the  Jnatice 
"  deer,  it  shall  be  lawful  for  the  justice,  at  his  discretion,  as  the  m»y  proceed, 
^'  evidence  given,  and  the  circumstances  of  the  case  shall  require. 
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Of  Stealing  and'  Destroying  Deer.    [boob.  it. 


S.28.   Settinf 
engines  for 
taking  deer^ 
or  puUing 
down  park 
fen€e8. 


S.  29.  Deer- 
keepers  may 
seize  the  guns, 
&c.  of  of- 
fenders who, 
on  demand,  do 
not  delirer  up 
the  same. 


Resistance  to 
keepers,  &c. 
in  the  execu- 
tion of  their 
duty. 


Apprehension 
of  offenders. 
Summary  con- 
▼ictions. 

Principals  and 
accessories. 


Abettors  in 
misdemeanors 
and  in  minor 
offences. 


"  to  Bummon  before  him  every  person  through  whose  hands  such 
^^  deer^  or  the  head,  skin,  or  other  part  thereof,  shall  appear  to 
'^  have  passed :  and  if  the  person  from  whom  the  same  shall  have 
'^  been  first  received,  or  who  shall  have  had  possession  thereof, 
^^  shall  not  satisfy  the  justice  that  he  came  lawfully  by  the  same^ 
^'  he  shall,  on  conviction  by  the  justice,  be  liable  to  the  pavment 
'^  of  such  sum  of  money  as  is  hereinbefore  last  mentioned/ 

The  28th  section  of  the  same  statute  enacts,  '^  that  if  any  person 
'^  shall  unlawfully  and  wilfully  set  or  use  any  snare  or  engine  what- 
'^  soever,  for  the  purpose  of  taking  or  killing  deer,  in  any  part  of 
'^  any  forest,  chase,  or  purlieu,  whether  such  part  be  inclosed  or 
'^  not,  or  in  any  fence  or  bank  dividing  the  same  from  any  land 
'^  adjoining,  or  in  any  inclosed  land  where  deer  shall  be  usually 
'^  kept,  or  shall  unlawfully  and  wilfully  destroy  any  part  of  the 
^^  fence  of  any  land  where  any  deer  shall  be  then  kept,  every  such 
^^  offender,  being  convicted  thereof  before  a  justice  of  the  peace, 
^^  shall  forfeit  and  pay  such  sum  of  money,  not  exceeding  twenty 
'^  pounds,  as  to  the  justice  shall  seem  meet.'^ 

The  29th  section  of  the  same  statute  enacts,  ^^that  if  any  person 
^^  shall  enter  into  any  forest,  chase,  or  purlieu,  whether  inclosed 
^^  or  not,  or  into  any  inclosed  land  where  deer  shall  be  usually 
'^  kept,  with  intent  unlawfully  to  hunt,  course,  wound^  kiU,  snare, 
**  or  carry  away  any  deer,  it  shall  be  lawful  for  every  person  in- 
^^  trusted  with  the  care  of  such  deer,  and  for  any  of  his  assistants, 
^'  whether  in  his  presence  or  not,  to  demand  from  every  such  of- 
^^  fender  any  gun,  fire-arms,  snare,  or  engine  in  his  possession, 
^^  and  any  dog  there  brought  for  hunting,  coursing,  or  kUling  deer, 
*'  and  in  case  such  offender  shall  not  immediately  deliver  up  the 
''  same,  to  seize  and  take  the  same  from  him  in  any  of  those  re- 
^'  spective  places,  or,  upon  pursuit  made,  in  any  other  place  to 
"  idiich  he  may  have  escaped  therefrom,  for  the  use  of  the  owner 
^'  of  the  deer ;  and  if  any  such  ofiender  shall  unlawfully  beat  or 
*'  wound  any  person  intrusted  with  the  care  of  the  deer,  or  any  of 
^^  his  assistants,  in  the  execution  of  any  of  the  powers  given  by 
''  this  act,  every  such  offender  shall  be  guilty  of  felony,  and,  being 
'^  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
'^  manner  as  in  the  case  of  simple  larceny." 

The  63rd  section  contains  a  general  provision  for  the  apprehen- 
sion and  discovery  of  offenders  punishable  under  this  act,  and 
the  64th  and  following  sections  regulate  the  proceedings  in  respect 
of  a  summary  conviction. 

By  the  61st  section,  in  cases  of  felony,  principals  in  the  second 
degree,  and  accessories  before  the  fact,  are  punishable  in  the  same 
manner  as  principals  in  the  first  degree ;  and  accessories  after  the 
fact,  (except  receivers)  are,  on  conviction,  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years ;  and  abettors  in  misde- 
meanors are  liable  to  be  indicted  and  punished  as  principal  of- 
fenders. By  section  62,  abettors  in  offences  punishable  on  sum- 
mary conviction,  are  made  punishable  as  principal  offenders, 
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CHAPTER  THE  THIRTEENTH. 


or  TAKING   OR   KILLING    HARES  OR   CONIES   IN   A  WARREN^  &C. 

The  statutes  formerly  existing  upon  this  subject  are  repealed  by 
7  &  8  Geo.  4.  c.  27. 

The  statute  7  &  8  Geo.  4.  c.  29.  s.  30.  enacts  "  that  if  any  per-  7  &  s  Geo.  4. 
'^  son  shall  unlawfully  and  wilfully  in  the  niffht-time  take  or  kill  c.  29.  s.  30. 
^*  any  hare  or  coney  in  any  warren  or  fi^round  lawfully  used  for  the  *^"""f  "V" 

^cLi*  1         •  i»i:  «  lai..!  !•        or  conies  in  a 

*'  breeding  or  keeping  of  hares  or  conies,  whether  the  same  be  in-  warren,  &c.  in 
^*  closed  or  not,  every  such  offender  shall  be  guilty  of  a  misde-  the  night,  or 
**  meanor,  and  being  convicted  thereof  shall  be  punished  accord-  J?^J^®  ^^^' 
^'  ingly ;  and,  if  any  person  shall  unlawfully  and  wilfully  in  the 
*'  day-time,  take  or  kill  any  hare  or  coney  in  any  such  warren  or 
**  ground,  or  shall  at  any  time  set  or  use  therein  any  snare  or 
"  engine  for  the  taking  of  hares  or  conies,  every  such  offender, 
being  convicted  thereof  before  a  justice  of  the  peace,  shall  for* 
feit  and  pay  such  a  sum  of  money  not  exceeding  five  pounds, 
as  to  the  justice  shall  seem  meet :  provided  always  that  nothing  p^^iao 
^'  herein  contained  shall  affect  any  person  taking  or  killing  in  the 
*'  day-time  any  conies  on  any  sea-bank  or  river-bank  in  the  county 
*'  of  Lincoln,  so  far  as  the  tide  shall  extend,  or  within  one  furlong 
*^  of  such  bank," 

With  respect  to  what  shall  be  deemed  a  taking  of  a  hare,  &c.  Glover's  caM. 
it  may  be  observed,  that  in  a  case  upon  the  repealed  statute,  5  Geo.  3.  TaJUnff  a  co- 
c.  14.  in  which  the  prisoner  was  indicted  for  entering  a  warren  in  f*fd*'**^[*  * 
the  night-time,  and  there  taking  a  coney  against  the  will  of  the  to  constitute 
occupier  of  the  warren,  it  appeared  in  evidence  that  he  set  wires  tbe  offence, 
in  the  warren  at  about  six  o'clock  in  the  evening  of  a  da:y  towards  J^^^^^^ 
the  latter  end  of  December;  that  a  coney  was  caught  in  one  of  not  killed,  and 
the  wires ;  and  that  he  came  again  before  six  o'clock  the  next  the  party  did 
morning,  when  he  was  surprised  and  seized  by  the  warrener  just  "°'  '^^  '^ 
as  he  was  about  laying  hold  of  the  wire  in  which  the  coney  was 
caught ;  the  coney  being  then  alive :  and  upon  a  case  reserved,  the 
Judges  thought  that  the  taking  by  the  wire  was  a  taking  by  the 
prisoner  within  the  meaning  of  the  statute,  and  that  he  had  been 
properly  convicted,  (a). 


€( 
€€ 


away. 


(m)  Glover's  case,  cor.  Bayley,  J.,  Somenet  Spr.  Ass.  1814,  and  East  T.  1814, 
US.  Bayley,  J.,  and  Russ.  &  Ry.  869. 
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Ac^^foffcn "'  "^^  ^^^  section  contains  'a  general  provision  for  the  appre- 
dera,  and  pro*  hension  and  discovery  of  offenders  punishable  under  the  act^  and 
ceedingB  in  the  64th  and  following  sections  regulate  the  proceedings  in  respect 
SSf  *^'"  ^f  summary  convictions. 

By  the  61st  section  abettors  in  misdemeanors  are  liable  to  be 
tton.         indicted  and  punished  as  principal  offenders :  and  by  the  62nd 
section  abettors  in  offences  punishable  on  summary  convictions  are 
made  punishable  as  principal  offenders. 
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CHAPTER  THE  FOURTEENTH. 


OP   UNLAWFULLY  TAKINO  OB  ATTBMFTING  TO  TAKB   FISH. 


It  18  admitted,  that  larceny  at  common  law  may  be  committed  of  offence  at 
fifth  when  confined  in  a  trunk  or  net ;  (a)  but  doubts  have  been  common  Uw. 
raised,  whether  it  may  be  committed  m  like  manner  of  fish  in  a 
pond.  It  should  seem,  however,  upon  principle,  and  according  to 
the  better  opinions,  that  larceney  may  be  committed,  of  fish  in  a 
pond,  if  the  pond  be  private  enclosed  property,  and  of  such  kind 
and  dimensions  that  the  fish  within  it  may  be  considered  as  re- 
strained of  their  natural  liberty,  and  liable  to  be  taken  at  any  time, 
according  to  the  pleasure  of  the  owner,  {b)  But  clearly  larceny 
at  common  law  cannot  be  committed  of  fish  at  their  natural  liberty 
in  rivers  or  great  waters,  (c) 

Many  statutes  were  passed  at  different  times  for  the  better  Offences  by 
preservation  of  fish,  and  for  regulating  the  fisheries  in  various  parts  *^tu^* 
of  the  kingdom ;  but  some  of  them  became  obsolete,  and  the  others 
were  repe^ed  by  the  7  &  8  Geo.  4.  c.  27* 

The  7  &8  Geo.  4.  c.  29.  s.  34.  enacts,  ^^  that  if  any  person  shall  Taking  fiah  in 
^^  unlawfully  and  wilfully  take  or  destroy  any  fish  m  any  water  apy  water 
'^  which  shall  run  through  or  be  in  any  hmd  adjoining  or  belonging  la^^j^ng. 
^^  to  the  dweUing-house  of  any  person,  being  the  owner  of  such  ingtoadwell- 
'*  water,  or  having  a  right  of  fishery  therein,  every  such  offender  '^^  house. 
^  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof, 
^  shaU  be  punished  accordingly;  and  if  any  person  shall  unlaw-  j^  ^^^  priyate 
'^  fully  and  wilfully  take  or  destroy,  or  attempt  to  take  or  destroy,  fishery  else- 
^  any  fish  in  any  water,  not  being  such  as  aforesaid,  but  which  where. 
^'  shall  be  private  property,  or  in  which  there  shall  be  any  private 
«<  right  of  fishery,  every  such  offender,  being  convicted  thereof 
^  before  a  justice  of  the  peace,  shall  forfeit  and  pay,  over  and 
^'  above  the  value  of  the  fish  taken  or  destroyed,  (if  any),  such  sum 
^^  of  money,  not  exceeding  five  pounds,  as  to  the  justice  shall  seem 
^^  meet :    provided  always,  that  nothing  hereinbefore  contained  ProTisiom 
^  shall  extend  to  any  person  angling  in  the  day-time ;  but  if  any  J[^^^^''^ 

person  shaU  by  angling  in  the  day-time  unlawfully  and  wilfully 


€C 


(c)  JtOe,  151.     8  Bast  P.  C.  c.  describe  the  pond,  so  that  it  may  ap- 

16.  s.  43.  p.  610.  pear  oa  the  face  of  it,  that  Uking  fish 

(*)   SUundf.  S5  b.      3  Inst    109.  out  of  such  a  pond  is  felony,  2  East. 

Lamb.  874.     1  Hawk.  P.  C.    c.   33.  P.C.  611. 

8.  39.  8  East  P.  C.  c.  16.  8.  43.  p.        (c)  3  Inst  109.     1  H^wk.  P.  C. 

610,  611.    Bat  the  indicUnciit  should  c  33.  t.  39. 
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The  tackle  of 
fifibera  may 
be  leised. 


Angler,  on 
seizure  of  his 
tackle,  ex- 
empt from 
penalty. 


Stealing 
oysters  or 
oyster  brood 
from  oyster 
beds. 


Dredging  for 
oysters  within 
the  limits  of 
any  oyster 
fishery. 


ProTiso. 
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^^  take  or  destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any 
'^  such  water  as  first  mentioned,  he  shall,  on  conviction  before  a 
justice  of  the  peace,  forfeit  and  pay  any  sum  not  exceeding  five 
pounds  5  and  if  in  any  such  water  as  last  mentioned,  he  shall, 
^^  on  the  like  conviction,  forfeit  and  pay  any  sum,  not  exceeding 
*^  two  pounds,  as  to  the  justice  shall  seem  meet ;  and  if  the 
^^  boundary  of  any  parish,  township,  or  vill,  shall  happen  to  be  in 
'^  or  by  the  side  of  any  such  water  as  is  hereinbefore  mentioned,  it 
^^  shall  be  sufficient  to  prove  that  the  oifence  was  committed 
^^  either  in  the  parish,  township,  or  vill,  named  in  the  indictment 
'^  or  information,  or  in  any  parish,  township,  or  vill  adjoining 
^'  thereto/' 

The  35th  section  of  the  same  statute  enacts,  ^^  that  if  any  person 
'^  shall  at  any  time  be  found  fishing  against  the  provisions  of  this 
'^  act,  it  shsdl  be  lawful  for  the  owner  of  the  ground,  water,  or 
fishery,  where  soch  offender  shall  be  so  found,  his  servants,  or 
any  person  authorized  by  him,  to  demand  from  such  offender 
any  rods,  lines,  hooks,  nets,  or  other  implements  for  taking  or 
destroying  fish,  which  shall  then  be  in  his  possession,  and  in 
case  such  offender  shall  not  immediately  deliver  up  the  same,  to 
'^  seize  and  take  the  same  from  him  for  the  use  of  such  owner ; 
"  provided  always,  that  any  person  angling  in  the  day-time  against 
'^  the  provisions  of  this  act,  from  whom  any  implements  used  by 
^'  anglers  shall  be  taken,  or  by  whom  the  same  shall  be  delivered 
^'  up  as  aforesaid,  shall  by  the  taking  or  delivering  thereof  be  ex- 
^^  empted  from  the  payment  of  any  damages  or  penalty  for  suclk 
"  angling/' 
The  doth  section  of  the  same  statute  enacts,  "  that  if  any  person 
shall  steal  any  oysters  or  oyster  brood  from  any  oyster  bed, 
laying  or  fishery,  being  the  property  of  any  other  person,  and 
sufficiently  marked  out  or  known  as  such,  every  such  offender 
shall  be  deemed  guilty  of  larceny,  and,  being  convicted  thereof, 
'^  shall  be  punished  accordingly;  and  if  any  person  shall  unlawfully 
^'  and  wflfully  use  any  dredge,  or  any  net,  instrument,  or  en^e 
^^  whatsoever,  within  the  limits  of  any  such  oyster  fishery,  for  the 
^^  purpose  of  taking  oysters  or  oyster  brood,  although  none  shall 
*^  be  actually  taken ;  or  shall,  with  any  net,  instrument,  or  engine 
drag  upon  the  ground  or  soil  of  any  such  fishery,  every  such 
person  shall  be  deemed  guilty  of  a  misdemeanor,   and,  being 
"  convicted  thereof,  shall  be  punished  by  fine  or  imprisonment, 
^'  or  both,  as  the  court  shall  award ;  such  fine  not  to  exceed  twenty 
^'  pounds,  and  such  imprisonment  not  to  exceed  three  calendar 
**  months ;  and  it  shall  be  sufficient  in  any  indictment  or  infor- 
**  mation  to  describe,  either  by  name  or  otherwise,  the  bed,  laying, 
**  or  fishery  in  which  any  of  the  said  offences  shall  have  been 
"  committed,  without  stating  the  same  to  be  in  any  particular 
"  parish,  township,  or  vill :  provided  always,  that  nothing  herein 
"  contained  shall  prevent  any  person  from  catching  or  fishing  for 
"  any  floating  fish  within  the  limits  of  any  oyster  fishery  with  any 
**  net,  instrument,  or  engine  adapted  for  taking  floating  fish  only/' 
^  TTie  68d  section  contains  a  general  provision  for  the  apprehen- 
sion of  offenders  punishable  under  the  act,  except  only  as  to  the 
offence  of  angling  in  the  day-time :  and  the  64th  and  following 
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sections  regnlate  the  proceedings  in  respect  of  summary  conyic- 
tions. 

The  61st  section  as  to  cases  of  felony,  makes  principals  in  the  Principals  in 
second  degree  and  accessories  before  the  fact  punishable  in  the  ii2e*an?iis^ 
same  manner  as  principals  in  the  first  degree ;  and  accessories  cessoriea^ 
after  the  fact  (except  receivers)  are  on  conviction  liable  to  be  im* 
prisoned  for  any  term  not  exceeding  two  years ;  and  abettors  in 
misdemeanors  are  liable  to  be  indicted  and  punished  as  principal 
offenders.     By  section  62,  abettors  in  offences  punishable  on  sum- 
mary  conyiction  are  made  punishable  as  principal  offenders. 


▼ox*.  II  • 
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▼esseL 

ProTiso. 
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possession  of 
shipwrecked 
ffoods  not  giv- 
ing a^Btistac- 
tory  account. 


The  7  &  8  Geo.  4.  c.  29,  s.  17-  enacts,  "  that  if  any  person  shall 
'^  steal  any  goods  or  merchandize  in  any  vessel,  barge,  or  boat  of 
any  description  whatsoever,  in  any  port  of  entry  or  discharge^ 
or  upon  any  navigable  river  or  canal,  or  in  any  creek  belonging 
*^  to  or  communicating  with  any  such  port,  river,  or  canal,  or 
^'  shall  steal  any  goods  or  merchandize  from  any  dock,  wharf,  or 
*'  quay  adjacent  to  any  such  port,  river,  canal,  or  creek,  every 
"  such  offender,  being  convicted  thereof,  shall  be  liable  to  any  of 
'^  the  punishments  which  the  court  may  award  as  hereinbefore  last 
<'  mentioned,"  namely,  '^  shall  be  liable  at  the  discretion  of  the 
^^  court  to  be  transported  beyond  the  seas  for  life,  or  for  any  term 
'^  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not 
'^  exceeding  four  years,  and  if  a  male,  to  be  once,  twice,  or  thrice 
'^  publicly  or  privately  whipped  (if  the  court  shall  think  fit)  in  ad- 
'^  dition  to  such  imprisonment/' 

The  18th  section  of  the  same  statute  enacts  ^^  that  if  any  person 
''  shall  plunder  or  steal  any  part  of  any  ship  or  vessel  which  shall 
^'  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any 
'^  goods,  merchandize,  or  articles  of  any  kind  belonging  to  such 
'^  ship  or  vessel,  every  such  offender,  being  convicted  thereof, 
^*  shall  suffer  death  as  a  felon  :  provided  always,  that  when  articles 
''  of  small  value  shall  be  stranded  or  cast  on  shore,  and  shall  be 
'^  stolen  without  circumstances  of  cruelty,  outrage,  or  violence,  it 
^'  shall  be  lawful  to  prosecute  and  punish  the  offender  as  for  simple 
^^  larceny ;  and  in  either  case  the  offender  may  be  indicted  and 
^^  tried  either  in  the  county  in  which  the. offence  shall  have  been 
"  committed,  or  in  any  county  next  adjoining/' 

The  19th  section  enacts,  '^  that  if  any  goods,  merchandize,  or 
'^  articles  of  any  kind,  belonging  to  anv  ship,  or  vessel  in  distress, 
'^  or  wrecked,  stranded,  or  cast  on  shore  as  aforesaid,  shall,  by 
^'  virtue  of  a  search-warrant,  to  be  granted  as  hereinafter  men- 
tioned, be  found  in  the  possession  of  any  person,  or  on  the  pre- 
mises of  any  person  with  his  knowledge,  and  such  person,  being 
^'  carried  before  a  justice  of  the  peace,  shall  not  satisfy  the  justice 
'  that  he  came  lawfully  by  the  same,  then  the  same  shall,  by  or* 
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"  der  of  the  justice,  be  forth witli  delivered  over  to  or  for  the  use 
of  the  rightful  owner  thereof;  and  the  offender,  on  conviction 
of  such  offence  before  the  justice,  shall  forfeit  and  pay,  over  and 

*'  above  the  value  of  the  goods,  merchandize,  or  articles,  such 

**  sum  of  money,  not  exceeding  twenty  pounds,  as  to  the  justice 

^^  shall  seem  meet.'' 

The  20th  section  of  the  same  statute  enacts,  '^that  if  any  person  if  any  person 
shall  offer  or  expose  for  sale  any  goods,  merchandize,  or  articles  ®^*^"  ■^•P- 
whatsoever,  which  shall  have  been  unlawfully  "taken,  or  reason-  J^^^^^^ 
ably  suspected  so  to  have  been,  from  any  ship  or  vessel  in  dis-  goods  miy  be 
tress,  or  wrecked,  stranded,  or  cast  on  shore  as  aforesaid,  in  "c^ciy  &c. 


may  lawfully  seize  the  same,  and  shall  with  all  convenient  speed 
carry  the  same,  or  give  notice  of  such  seizure,  to  some  justice 
of  the  peace  ;  and  if  the  person  who  shall  have  offered  or  exposed 
the  same  for  sale,  being  duly  summoned  by  such  justice,  shall 
not  appear  and  satisfy  the  justice  that  he  came  lawfully  by  such 
goods^  merchandize,  or  articles,  then  the  same  shall,  by  order 
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^^  every  fluch  case  any  person  to  whom  the  same  shall  be  offered 
*'  for  sale,  or  any  officer  of  the  customs  or  excise,  or  peace  officer, 
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^'  of  the  justice,  be  forthwith  delivered  over  to  or  for  the'  use  of 
'^  the  rightful  owner  thereof,  upon  payment  of  a  reasonable  re- 
^^  ward  (to  be  ascertained  by  the  justice)  to  the  person  who  seized 
*^  the  same  ;  and  the  offender,  on  conviction  of  such  offence  by  the 
^^  justice,  shall  forfeit  and  pay,  over  and  above  the  value  of 
^<  the  goods,  merchandize,  or  articles,  such  sum  of  money, 
''not  exceeding  twenty  pounds,  as  to  the  justice  shall  seem 
"meet/' 

The  63d  section  contains  a  general  provision  for  the  apprehen-  AppKhension 
sion  and  discovery  of  offenders  punishable  under  the  act :  and  the  ^^  offenders. 
64th  and  following  sections  regulate  the  proceedings  in  respect  of  Summary  con- 
summary  convictions.  ctions. 

By  the  61st  section,  in  cases  of  felony,  principals  in  the  second  Principals  and 
degree  and  accessories  before  the  fact  are  punisnable  in  the  same  accessories. 
manner  as  principals  in  the  first  degree ;  and  accessories  after  the 
fiict  (except  receivers)  are  on  conviction  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years ;  and  abettors  in  misde-  Abettors  in 
meanors  are  liable  to  be  indicted  and  punished  as  principal  of-  misdemeanors 
fenders.    By  section  62,  abettors  in  ofiences  punishable  on  sum-  ofences""***^ 
mary  conviction,  are  made  punishable  as  principal  offenders. 

It  may  be  observed  that  m  a  case  upon  the  repealed  statute  ^g  ^o  the 
24  Geo.  2.  c.  45.  the  words  "  goods,  wares,  and  merchandize'^  meaning  of 
were  considered  as  restrained  to  such  goods,  &c.  as  were  usually  sroodi,  &c. 
lodged  in  vessels,  or  on  wharfs  or  quays,  (a)     So  that  where  the 
prisoner  was  indicted  upon  that  statute  for  stealing  a  considerable 
sum  of  money  out  of  a  ship  in  port,  the  case  was  holden  not  to 
be  within  the  statute,  though  great  part  of  the  money  consisted 
of  Portugal  money  not  made  current  by  proclamation,  but  com- 
monly current,  {b) 

(a)  2  East  P.  C.  c.  16.  s.  85.  p.     Ass.  1759.     Post.  79,   in  the  note, 
647.  ^  S.  P.  in  LeigVs  case,  0.  B.  1764.    1 

(b)  Grimes*s  case,  MaUdUme  Lent    Leach  52. 
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^  We  have  seen  that  where  the  master  and  owner  of  a  ship  took 
Bome  of  the  goods  delivered  to  him  to  carry,  it  was  held  not  to  be 
larceny,  as  he  did  not  take  the  goods  out  of  their  package  :  and  it 
was  also  held  that  even  if  under  the  circumstances  it  had  amounted 
to  larceny,  it  would  not  have  been  an  offence  within  the  repealed 
statute  of  the  24  Geo.  2.  (c) 

(e)  Rox  V.  Madox,  Mich.  T.  1805.    Russ.  &  Ry.  9S.    Jnte,  p.  1S&. 
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CHAPTER  THE  SIXTEENTH. 


^BfF  LARCBNT  BY  SERVANTS,  AND  PERSONS  WHO  HAVE  THE 
C0STOOY  or  GOODS  AS  SERVANTS,  AND  NOT  THE  LEGAL 
POSSESSION. 

Some  statuted  upon  this  subject  were  repealed  by  the  7  &  8  Geo.  4. 

c.  27*  having  been  for  a  long  time  but  little  resorted  to,  as  the 

common  law  applies  to  the  fraudulent  conversion  by  a  servant,  to 

his  own  use,  of  the  goods  of  his  master.     The  punishment  for  a  Offeneet  at 

felonious  stealing  by  a  servant  from  his  master,  is  made  more  se-  *•""«"*•  ^^« 

vere  than  in  an  ordinary  case  of  larceny  by  7  &  B  Geo.  4.  c.  29. 

which  will  be  more  fully  mentioned  at  tlie  close  of  this  tjfaapter. 

The  clear  maxim  of  the  common  law  established  by  a  variety  of 
cases,  is,  that  where  a  party  has  only  the  bare  charge  or  custody  of 
the  goods  of  another,  the  legal  possession  remains  in  the  owner ;  and 
the  party  may  be  guilty  of  trespass  and  larceny  in  fraudulently 
t;onverting  the  same  to  his  own  use.  (a)  And  this  rule  appears  to 
bold  universally  in  the  case  of  servants,  whose  possession  of  their 
master's  goods,  by  their  delivery  or  permission,  is  the  possession 
of  the  master  himself,  {b) 

In  support  of  this  maxim  of  tiie  common  law  here  laid  down,  it 
will  be  proper  to  cite  some  of  the  more  modern  cases  in  which  it 
haa  been  recognized. 

A  sheriff's  officer  clandestinely  selling  for  his  own  use  part  of  EmuU'i  cmc. 
the  goods  which  he  has  seized  under  a  writ  of Jieri  facias,  is  guilty  fl^e  rdlndei- 
of  larceny.     The  prisoner,  a  sheriff's  officer,  under  a  writ  of  Jieri  uneiy  telling 
facias  against  one  bell,  seized  the  goods  in  Bell's  house,  amongst  goodi  levied. 
which  were  some  engravings  in  a  locked  closet.     He  removed  a 
bead  from  the  door  of  that  closet,  took  out  the  engravings,  and 
sold  them  for  his  own  use.     Upon  an  indictment  against  him  for 
larceny,  it  was  urged  that  this  was  a  breach  of  trust  only ;  but 
upon  the  point  being  saved,  the  Judges  held  it  a  larceny ;  on  the 
ground  that  the  officer  had  the  custody  of  the  goods  onl^,  like  a 
servant,  and  not  the  legal  possession:  and  the  conviction  was 
held  to  be  right,  (c) 

The  prisoner  was  indicted  for  stealing  a  bill  of  exchange  of  the  Pawdlw'i 
▼alue  of  100/.  the  property  of  the  prosecutor.    It  appeared  in  evi-  The  Vriioner 
dence,  that  he  was  foreman  and  book-keeper  to  the  prosecutor,  who  was  em- 
who  was  a  mercer  at  Devizes,  at  a  yearly  salary,  and  paid  and  re-  ployed  ss  • 
ceived  money  for  him,  not  living  in  the  house,  but  going  there    *•'*'"■*  •" 

(«)  «  East  P.  C.  c.  16.  8.  14.  p.  664,  (ft)  «  East.  P.  C.  iHd.  Jnte,  107. 

et  tef «.  «nd  the  aotborities  there  cit-  (e)  Rex  «.  Eastall,  Mich.  T.  188S, 

ed.    And  see  as  to  a  bare  char^re  or  MS.  Bayley,  J. 
ciislodj,  mttCy  106,  107. 
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book-keeper,    every  day  to  transact  his  business.    The  prosecutor  delivered  bills 
^thiJ  houM     ^  ^^^  ^  ^^^  amount  of  1,500/.,  and  amongst  them  the  bill  in 
of  his  master,   question,  with  directions  to  enclose  them  in  different  covers,  and 
embezzled  a     gend  them  by  that  day's  post,  as  he  had  often  sent  bills  before,  to 
chanffe^hich  ^^  correspondent  in  London,  as  cash  to  be  carried  to  the  credit 
be  receWed      of  the  prosecutor's  account.    The  prisoner  did  not  send  the  bills 
froiw  ^^  "■»»•"  as  he  was  directed ;  and  the  next  day,  having  obtained  the  pro- 
mi^itted  to  secutor's  leave  to  go  to  visit  some  relations  in  the  neighbourhood, 
a  corre^spond-  he  went  to  Salisbury,  got  cash  for  the  bill  in  question,  which  had 
ent,  in  the      \)een  indorsed  by  the  prosecutor,  and  was  also  indorsed  by  the 
orbu^ess^     prisoner,  and  then  went  off;  but  was  afterwards  apprehended  at 
and  it  was '     jSxeter,  with  part  of  the  bills  aad  the  money.    It  was  contended 
boiden  to  be     qjj  behalf  of  tne  prisoner  at  the  trial,  that  the  prosecutor^  having 
^cBuj,  delivered  the  bills  to  him,  had  thereby  parted  with  the  possession 

of  them,  so  that  the  prisoner  could  not  be  guilty  of  felony  in 
taking  them  away ;  and  the  case  was  resembled  to  that  of  a  car- 
rier intrusted  to  carry  goods,  (d)  But  the  prisoner  was  convicted; 
and  judgment  was  respited,  in  order  to  take  the  opinion  of  the 
Judges,  whether  the  case  amounted  to  felony,  or  was  only  a  breach 
of  trust.  They  were  all  of  opinion  (with  the  exception  of  Lord 
Camden,  who  was  absent,)  that  the  case  amounted  to  larceny ; 
upon  the  principle  that  the  possession  still  continued  in  the 
master,  (e) 
Robinson's  A  carter  going  away  with  his  master's  cart  was  holden  to  have 

^^  been  guilty  of  felony.  (/) 

ThTpiSoner,  .  ""^^  prisoner  was  convicted  of  stealing  gauze  of  the  value  of 
who  was  a  '  eighty  pounds,  the  property  of  the  prosecutor :  and  the  case  was 
servant  and  referreu  to  the  consideration  of  the  twelve  Judges,  upon  the  fol- 
Senrnd'em-**  lowing  facts.  The  prisoner  was  servant  and  porter  in  the  general 
ploy  of  the  employ  of  the  prosecutor,  who  was  a  gauze- weaver,  and  was  sent 
ETtw  "^  d  ^  *  package  of  goods  from  his  master's  house,  with  directionB 
livcrcdto"him  *^  deliver  them  to  a  customer  at  a  particular  place.  In  his  way  he 
by  his  master  met  two  men,  who  invited  him  into  a  public-house  to  drink  with 
to  carry  to  a  them,  and  then  persuaded  him  to  open  the  package,  and  sell  the 
^Siichhe  sold,  g^>ods  to  a  person  whom  one  of  the  men  brought  in ;  which  he  ac- 
and  converted  cordinglv  did,  by  takingthem  out  of  the  package,  putting  them  into 
the  money  to  the  man  8  bag,  and  receiving  to  his  own  use,  part  of  the  money 
and^thta  wM  ^^^  which  they  were  sold.  All  the  Judges  held  this  to  be  felony, 
holden  to  be    on  the  ground  that  the  possession  of  the  goods  still  remained  in 

larceny ;  the     the  master,  (ff) 
possession  of  t  ^^  i  • 

the  goods  not  *^  ^  ^ase  where  the  master  of  a  captured  vessel  got  property 
being  ont  of     from  the  vessel  clandestinely  under  particular  circumstances,  it 

iuch"delivc^  ®^^™^  ^  ^^^®  ^^^^  ^^^^  °^^  ^  amount  to  larceny.    The  vessel 
^'  was  Prussian,  sent  in  by  a  British  cruizer,  and  at  first  ordered  to 
be  restored,  but  afterwards,  hostilities  breaking  out  with  Prussia, 
condemned  as  prize  to  the  king,  as  having  been  taken  before  hos- 
tilities.   The  captain  of  the  vessel  lodged  on  shore,  but  went  oc- 

(40  Jnte,  \Si,  et  Bequ.  (/)  Robinson's  case,  0.  B.   1755. 

(e)  Paradice's  case,  cor,  Gould,  J.,  2  East  P.  C.  c.  16.  s.  15.  p.  665. 

5flrttm  Lent  Ass.  1766,   East  T.  1766.  (g)  Bass's  case,  1  Leach  851,  5«S, 

«  East  P.  C.  c.  16.  s.  16.  p.  565.,  and  5«4.    2  East   P.  C  c.   16.  s.    15.  p. 

cited  by  Gould,  J.,  in  Wilkins'  case,  566. 
1  Leach  523,  584. 
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casionally  to  the  ship ;  the  shipkeeper,  who  was  appointed  when 
the  ship  was  brought  in^  kept  the  keys  of  the  hatches,  and  two 
castom*house  officers  and  nine  of  the  original  crew  remained  on 
board.  The  property  in  question  was  secretly  conveyed  from  the 
ship,  and  found  at  the  master's,  or  at  a  place  to  which  he  had 
sent  it,  and  it  appeared  that  a  bulk-head  had  been  broken  to  get 
at  part  of  such  property.  But  the  learned  Judge  before  whom 
the  prisoner  was  tried,  doubted  whether  this  regaining  the  posses- 
sion of  what  had  belonged  to  the  master's  owners,  and  had  been 
entrusted  to  his  care^  amounted  to  a  larceny,  and  saved  the  point. 
And  ultimately  the  prisoner  was  recommended  for  pardon.  (A) 

In  a  case  where  the  prisoner  had  been  convicted  for  stealing  Spean's  case. 
forty  bushels  of  oats,  a  question,  whether  the  facts  amounted  to  ^  comfactor 
felony^  was  reserved  for  the  opinion  of  the  Judges.    The  prose-  chaseSacargo 
cotors^  who  were  comfactors,  had  purchased  a  cargo  of  oats  on  of  oats  on 
board  a  ship,  lyinff  in  the  river  Thames  :  and  they  sent  the  pri-  board  a  ship, 

L  1        J    •      ^1.   •  •  T   1.^  '^L  sent  his  scr- 

soner,  who  was  employed  m  their  service  as  a  bghterman,  with  y^nt  with  bis 
their  barge^  to  one  Wilson,  a  corn-meter,  for  as  much  oats,  in  barge  to  re- 
loose  bulk,  as  the  barge  would  carry.    The  prisoner  proceeded  to  ^*^®  ^J^*'^ 
the  ship,  and  received  from  Wilson  two  hundred  and  twentv  quar-  loose  bulk  $ 
ters  of  oats  in  loose  bulk,  and  five  quarters  in  sacks.    The  five  and  the  ser- 
qoarters  were  put  into  sacks  by  order  of  the  prisoner  5  and  were  ][J°*e^of  ^J^^ 
^erwarda  embezzled  by  him.    The  question  submitted  to  the  to  be  pat  into 
Judges  was,  whether  this  was  felony,  as  the  oats  had  never  been  sacks,  which 
in  the  possession  of  the  prosecutors  ;  or  whether  it  was  not  like  the  embe^aied^^* 
case  of  a  servant  receiving  charge  of,  or  buying,  a  thing  for  his  this  was  hold  < 
master,  and  never  delivering  it.     And  the  Judges  held  that  it  was  en  to  be  lar- 
larceny  in  the  prisoner ;  and  a  taking  from  the  actual  possession  ^'^^* 
of  the  owner,  as  much  as  if  the  oats  had  been  in  his  granary,  (t) 

The  following  is  a  case  of  a  similar  nature.     The  prisoner  was  Abrahat's 
indicted  (ae  in  the  former  case)  upon  the  statute,  24  Geo.  2.  c.  45.  SIjJ*-  rosecu- 
fbr  stealing  five  quarters  of  oats  from  a  vessel  on  the  navigable  tore,  being 
river  Thames.    The  prosecutors,  in  whom  the  property  was  laid,  comfactore, 
were  cornfactors ;  and  the  prisoner  was  their  servant ;  and  had  JoJ^'jJJ^jJj,^^ 
been  employed  by  them  many  years  in  superintending  the  unload*  a  vessel,  and 
ing  of  their  corn  vessels.    The  prosecutors  had  purchased  two  sent  their 
hundred  and  forty  quarters  of  oats,  on  board  a  Dutch  vessel,  lying  ^"f^J^j^ 
in  the  river  Thames ;  and  while  the  corn-meters  were  in  the  act  bulk  i  when 
of  unloading  the  oats  from  the  Dutch  vessel  into  the  prosecutors'  their  scnrant, 
barge,  the  prisoner,  with  another  person,  came  alongside  in  a  pi™d"y*°*' 
boat,  handed  ten  empty  sacks  on  board  the  Dutch  vessel,  and  de-  them  to  super- 
rired  that  the  sacks  might  be  filled  with  oats,  and  tied,  as  they  intend  the  de- 
were  going  to  be  put  into  an  up-country  lug-boat.     He  also  de-  rateZapart" 
sired  that  the  account  of  the  oats,  put  into  the  sacks,  might  be  from  the  rest. 


re- 
in 


(k)  Rex  V,  yanmuyer,  eor.  Cham- 
bre,  J.,  and  before  the  Judges  ia 
Micb.  T.  1806.  MS.  Bayley,  J.,  aad 
Russ.  &  At. lis.  Ia  MS.  Bajley,  J.,  it 
is  observed  that  there  was  no  evidence 
to  shew  that  the  Master  took  the  pro- 
perij  for  kinuelf  in  oppositioa  to  the 
intentioB  of  bis  owners:  and  that 
most  of  the  Judges  seemed  to  think 


it  woald  have  been  larceny  if  be  had, 
and  contra  if  he  had  not. 

(i)  Speara's  case,  Kingston  Spr. 
Ass.  1798.  2  Leach  825.  2  East. 
P.  C.  c.  16.  s.  16.  p.  568.  And  see 
the  ground  of  the  determination,  as 
in  the  text,  mentioned  by  Heatby  J*» 
ia  Walsh's  case*  4  Taunt.  276. 
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Larceny  of 
sheep  by  a 
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to  drive  them 
to  a  certun 
place,  and  in- 
tending to 
convert  them 
to  his  own 
use  at  the  time 
he  received 
them  from  the 
owner. 


carried  to  the  score,  and  no  separate  account  be  made  of*  them. 
The  whole  of  the.  two  hundred  and  forty  quarters  of  oats,  ex- 
cepting the  five  quarters  put  into  the  sacks  by  the  prisoner's  de- 
sire, were  loaded,  in  loose  bulk,  into  the  prosecutors'  barge.  After 
the  sacks  were  filled,  a  person,  by  the  prisoner's  direction,  took 
them  away  from  the  vessel  to  a  place  where  they  were  delivered  to 
the  person  who  purchased  them  of  the  prisoner.  The  prisoner  had 
never  been  employed  by  the  prosecutors  to  sell  corn  for  them ; 
nor  was  he  authorized  so  to  do. 

Upon  these  facts  the  jury  found  the  prisoner  guilty ;  and,  the 
case  being  saved  for  the  opinion  of  the  Judges,  they  were  of  opi<* 
nion  that  the  conviction  was  right,  (fc)  It  is  observed  that  in  this 
case  there  appears  to  have  been  a  tort  committed  by  the  servant 
in  the  very  act  of  the  taking ;  that  the  property  of  his  masters  in 
the  corn  was  complete  before  the  delivery  to  him ;  and  that,  after 
the  purchase  of  it  in  the  vessel,  they  had  a  lawful  and  exclusive 
possession  of  it  as  against  all  the  world,  but  the  owner  of  the 
vessel.  (/) 

Where  property  which  the  prosecutors  had  bought  was  weighed 
out  in  the  presence  of  their  clerk,  and  delivered  to  their  carter's  ser- 
vant to  cart,  who  let  other  persons  take  away  the  cart,  and  dispose 
of  the  property  for  his  benefit  jointly  with  that  of  the  other  persons, 
the  carter's  servant,  as  well  as  the  other  persons,  was  held  to  be 
guilty  of  larceny  at  common  law.  The  prosecutors  contracted  for 
some  barilla  lying  at  the  London  docks  ;  their  clerk  went  to  see 
it  weighed,  and  after  having  been  weighed  in  his  presence,  it  was 
delivered  to  one  of  the  prisoners,  Harding,  a  carman's  man,  to 
cart.  By  contrivance  between  Harding  and  the  other  prisoners, 
he  left  the  cart  on  his  way  to  the  prosecutor's,  and  the  others 
drove  it  away  and  disposed  of  the  barilla.  The  learned  Judge  told 
the  jury  that  if  Harding  was  to  receive  any  benefit  from  the  dis- 
position he  was  equally  guilty  with  the  other  prisoners  ;  and  the 
jury  found  all  the  prisoners  guilty ;  and  upon  the  point  being 
saved,  whether  as  the  barilla  was  delivered  to  Harding  to  cart, 
the  taking  amounted  to  a  larceny,  the  Judges  held  that  it  did.  (m) 

It  is  larceny  if  a  person,  hired  for  the  special  purpose  of  driv- 
ing sheep  to  a  fair,  convert  them  to  his  own  use ;  having  an  in- 
tention of  doing  so  at  the  time  of  receiving  them  from  the  owner. 
The  prosecutor  saw  the  prisoner  at  Bristol  fair  on  a  Thursday^ 
and  hired  him  to  drive  fifty  sheep  for  him  to  Bradford  fair,  and 
he  was  to  meet  the  prosecutor  on  the  following  Sunday  evening, 
with  the  sheep,  at  the  turnpike-gate  nearest  to  Bradford.  The 
prisoner  had  no  authority  to  sell  the  sheep  ;  he  was  merely  to 
drive  them  to  Bradford,  and  for  doing  so  to  receive  2«.  6c/.  per 
day.  He  did  not  come  to  the  turnpike-gate  on  the  Sunday,  nor 
to  Bradford  fair,  which  was  held  on  the  following  day.  The  pro- 
secutor afterwards  found  forty  of  his  sheep  in  a  field  at  a  place 
quite  in  an  opposite  direction  to  Bradford ;  and  it  appeared  that 


{k)  Abrahat*8  case,  Surrey  Spr.  Ass. 
1798.  S»  Leach  8«4.  2  East.  P.  C.  c 
16.  8.  16.  p.  569. 

(/)  t  East.  P.  C.  c.  1«.  s.  10.  p. 

570. 


(m)  Fez  V.  HardiD§^  and  others, 
tried  before  Lawrence,  J.,  aad  con* 
sidered  by  the  Judges  Hil.  T.  1807. 
MS.  Bajley,  J.,  sod  R«ss.  &  Ry.  IM. 
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the  prisoner  bad  sold  the  remaining  ten  of  the  fifty  on  the  same 
morning  on  which  he  had  received  them  from  the  prosecutor,  and 
had  never  gone  at  all  towards  Bradford.  He  never  was  a  servant 
ef  the  prosecutor,  but  had  occasionally  been  employed  to  drive 
fiheep  for  him*  Though  he  had  no  authority  to  sell,  he  repre- 
sented to  the  person  who  purchased  the  ten  sheep  of  him,  that  he 
had  such  authority,  and  that  he  had  frequently  sold  cattle  for  the 
prosecutor,  and  that  he  had  sold  thirty  ewes  for  him  that  morning. 
UpoB  this  evidence  the  jury  found  the  prisoner  guilty,  and  in  an- 
swer to  a  question  put  by  the  learned  Judge,  they  said  they  were 
of  opinion  that  the  prisoner  at  the  time  he  received  the  sheep  in- 
tended to  convert  them  to  his  own  use,  and  not  to  drive  them  to 
Bradford.  The  prisoner  bad  no  counsel ;  but  a  doubt  occurred  to 
the  learned  Judge  whether,  as  the  delivery  to  the  prisoner  was  not 
at  his  desire,  or  at  his  request,  he  being  hired  by  the  owner  to 
take  charge  of  them  for  a  special  purpose,  his  not  carrying  that 
purpose  into  execution,  but  converting  them  to  his  own  use,  and 
intending  so  to  do  (as  found  by  the  jury)  at  the  moment  of  re- 
ceiving them  from  the  owner,  amounted  to  felony  :  and  he  there- 
fore respited  the  sentence,  in  order  1§  take  the  opinion  of  the 
Judges  upon  the  point.  After  considering  the  case,  the  Judges 
were  unaniuiously  of  opinion  that  the  conviction  was  right.*  (n) 

A  servant  going  off  with  money,  given  to  him  by  his  master  to  Lavender's 
carry  to  another,  and  applying  it  to  his  own  use,  has  been  holden  jJJJjgntijut  a 
guilty  of  larceny*    The  master  of  the  prisoner  delivered  to  him  a  seiraot  goin^ 
sum  of  money  to  carry  to  a  person  of  the  name  of  Flawn,  and  to  off  with  mo- 
leave  it  with  Flawn,  who  had  agreed  to  give  the  master  of  the  ^wter*^ 
prisoner  bills  for  the  money  in  the  course  of  a  few  days.    The  pri-  ^ven  him  to 
soner  did  not  carry  the  money  to  Flawn,  as  he  was  directed,  but  carry  to  wi- 
-went  away  with  it ;  and,  with  part  of  it,  purchased  a  watch  and  ^Lwln^it  to 
some  other  articles ;  the  other  part  remaining  in  his  possession  his  own  use, 
when  he  was  apprehended.     The  jury  having  found  the  prisoner  |»  s«J*y  <>' 
guilty,  sentence  was  respited,  in  order  to  take  the  opinion  of  the       ^^^* 
Judges,  whether  this  was  felony,  or  only  a  breach  of  trust :  and 
all  the  Judges  held  that  it  was  felony,  (o) 

In  a  case  where  the  prisoner  was  indicted  for  stealing  ten  gui-  Atkinson's 
neas,  it  appeared  that  she  was  the  menial  servant  of  the  prosecu-  ^Lservant  ob- 
tor,  who  was  a  manufacturer,  and  frequently  in  want  of  silver  to  tainedtengni* 
pay  his  workmen;  that  she  went  to  the  wife  of  the  prosecutor,  neas  from  her 
and  told  her  that  she  was  acquainted  with  a  person  who  could  give  SIjr^OTeteiice 
her  ten  guineas'  worth  of  silver  ;  upon  which  the  wife  of  the  pro-  that  she  knew 
secutorgave  her  ten  guineas  for  the  purpose  of  getting  them  a  person  who 
changed  into  silver  by  the  person  she  had  mentioned,  when,  in-  ^^^^^  ^J^ 
stead  of  getting  the  guineas  changed,  she  immediately  ran  away  them  ;  and 
with  them,  and  never  returned  ;  and  it  also  appeared  that  her  thco  ran  away 
clothes  had  been  previously  taken  away.     Upon  this  evidence  she  neas  ;*  aal"shc 
was  found  guilty  of  larceny,  {p)  was  found 

guilty  of  lax^ 

(ji)  Rex  V.  Stock,    cor.  Park,  J.,  T.  1793.    In  this  case  allthe  Judges  ^^y' 

Tsunlon  Lent  Ass.  18^5,  and  East.  T.  also  held  that  the  last  point  in  Wat- 

«S2d.     1  Ry.  &  Mood.  C.  C.  87.  son*s  case,  8  East.  P.  C.  p.  562.,  was 

(o).    Lavender's    case,    Hunlingdon  not  law. 
Lent  Ass.   1793,  twice  considered  by         (ji)    Rex    v.   Atkioson,    1    Leach 

the  Judges,  East.  T.  1793,  and  Trln.  309,  303,  note  (a).    There  is  sub- 
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It  has  also  been  holden  to  be  larceny  for  the  confidential  deris 
of  a  merchant  to  take  a  bill  of  exchange^  unindorsed^  from  its 
proper  repository,  discount  it,  and  con7crt  the  proceeds  to  his  own 
use,  though  he  had  the  general  management  of  his  master's  cash 
concerns,  and  authority  to  get  his  biUs  discounted.     The  iitdict- 
ment  against  the  prisoner  was  for  stealing  a  bill  of  exchange  for 
one  hundred  and  twenty-two  pounds  twelve  shillings,  the  property 
of  the  prosecutors,  Messrs.  Burkit  and  Fothergil.    Upon  the  evi- 
dence it  appeared  that  the  prisoner  was  clerk  to  the  prosecutors, 
and  had  the  sole  management  of  their  cash  concerns ;  that  he  re- 
ceived bills  and  money  remitted  to  them,  took  bills  to  be  dis- 
counted whenever  he  wanted  cash,  made  payments  for  freight  and 
other  things  of  a  similar  nature,  and  settled  the  balance  with  the 
prosecutors  at  the  end  of  every  week.    On  the  14th  September, 
1795,  the  bill  in  question  was  remitted  to  the  prosecutors,  by  the 
post,  when  one  of  them  opened  the  letter,  and  gave  the  bill,  which 
was  not  due  till  the  17th  September,  to  a  clerk  to  get  it  accepted  ; 
which  the  clerk  accoidingly  did,  and  then  laid  it  amongst  other 
bills  on  the  desk  of  the  prosecutors.    On  the  16th  September  the 
prisoner  carried  the  bill  in  Question,  together  with  another  bill,  to 
the  prosecuU>rs'  bankers,  when  the  banker's  clerk,  observing  that 
neither  of  them  were  indorsed  by  the  prosecutors,  asked  him 
whether  they  were  to  be  entered  short  or  discounted ;  upon  which 
be  said  that  he  wanted  small  notes  and  money  for  them,  and  that 
the  money  must  be  full  weight,  and  good,  as  it  was  for  the  parti^ 
Gular  use  of  the  prosecutors.     On  the  same  day  he  absconded  with 
the  monies  he  had  so  received, '  and  was  taken,  under  a  feigned 
name,  from  on  board  a  ship  at  Falmouth.     It  was  contended  on 
behalf  of  the  prisoner,  that  the  bill  having  come  legally  into  his 
possession  like  any  other  bill  of  the  prosecutors  over  which  he 
had  a  disposing  power,  he  had  a  right  to  receive  the  money  for  it, 
though  not  to  convert  the  money,  when  received,  to  his  own  use : 
and  that,  the  first  taking  of  the  bill  not  being  tortious,  hi?  re- 
ceiving the  money  for  it  at  the  bankers,  and  going  away  with  the 
money  was  a  mere  breach  of  trust  and  no  felony.     But  Heath,  J., 
was  clearly  of  opinion  that  this  was  felony ;   the  bill  having  been 
once  decidedly  in  the  possession  of  the  prosecutors,  by  the  clerk, 
who  got  it  accepted,  putting  it  amongst  the  other  bills  on  the  pro- 
secutors' desk ;  and  the  prisoner  having  feloniously  taken  it  away 
from  that  possession,  (q) 

A  case  of  modern  occurrence  requires  to  be  noticed  in  the  same 
class.  The  prisoner  was  indicted  for  stealing  two  bank-notes  of 
fifty  pounds  each,  in  the  dwelling-house  of  the  prosecutors.  The 
facts  given  in  evidence  were,  in  substance,  that  the  prisoner  was 


joined  ^*  Sed  quare^  if  the  case  was 
not  saved  ?'*  The  doubt  in  this  case 
would  be  whether  the  property  in  the 
guineas  was  not  so  parted  with  by  the 
wife  of  the  prosecutor,  as  to  exclude 
the  idea  of  felony,  (attfe,  \0^),  But 
it  should  seem  that  it  might  be  well 
contended  that  the  property  in  the 
guineas  was  not  parted  with  to  the 
priionerf  and  that  she  had  only  the 


possession  of  them  upon  a  bare  charge, 
or  special  trust,  to  get  them  changed. 
Ante,  106,  et9equ. 

(q)  Chipchase'scase,  eor.  Heath,  J., 
O.  B.  1795.  2  Leach  699.  2  Sast. 
P.  C.  c.  16.  s.  15.  p.  567.  The  pri- 
soner was  accordingly  convicted,  and 
sentenced  to  be  tmnsported  for  seven 
years. 
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a  clerk  in  the  baxiking-bottse  of  the  prosecutors,  and  was  intimate  cqatomer  of 
with  a  gentleman  named  Vale  whom  he  had  induced  to  open  his  f  *w"*!ja  ?' 
cash  account  at  the  house.    On  the  19th  December,  1811,  he  money  to  hu*^ 
made  a  fictitious  entry  in  the  banking  book  of  Mr.  Vale,  to  his  credit,  and 
credit,  for  two  hundred  pounds  ;  which  sum  he  told  Mr.  Vale  that  ^^^' 
he  had  that  morning  paid  in  on  Mr,  Vale's  account.  On  the  belief  customer  to 
that  this  false  entry  and  false  assertion  were  true,  Mr.  Vale,  on  the  tn^^  ^^^  ^ 
10th  January,  1812,  ^ve  him  a  check  on  the  prosecutors,  dated,  ^^o^it^aSd 
by  the  prisoner's  desire,  on  the   day  before,  for  one   hundred  received  the 
pounds ;  for  payment  of  which  the  prisoner,  under  colour  of  serv-  money ;  and 
iDg  at  the  counter,  took  out  of  the  prosecutors'  bank-note  drawer,  \^^  l^di^T 
in  the  shop,  the  two  notes  stated  in  the  indictment,  depositing  the  coFcry^  made 
check  among  the  other  paid  checks  of  the  day,  and  making  in  the  fictitious  en- 
waste-book  an  entry  of  such  payment.    By  this  contrivance  and  b^i^s?  "Ais 
other  previous  practices  of  the  like  kind,  Mr.  Vale's  real  balance  was  hoideo  to 
was  turned  against  him  to  the  amount  of  several  hundred  pounds :  ^^T^^?'^^** 
and,  in  order  to  prevent  the  discovery  which  must  have  immedi-  ^rawn  by °he 
ately  ensued  if  tne  accounts  had  been  suffered  to  continue  in  this  customer  not 
state,  the  prisoner  made  other  false  entries,  to  the  credit  of  Mr.  ^  pledge  bu 
Vale,  in  the  ledger  of  the  house.    Upon  these  facts  the  iury  found  ^^raw  oVt^' 
the  prisoner  guilty ;  (r)  and  they  also  found  that  at  the  time  he  monev  of  his 
made  the  false  entries  in  the  ledger,  and  in  the  customers'  book,  ^>  ^^^  |J 
he  did  it  fraudulently,  with  the  design  of  enabling  himself  to  get  mo^ey^so 
the  money  of  the  prosecutors.    The  question  whether  the  offence  fiUseiy  pre- 
was  a  felony,  or  amounted  only  to  a.  fraud,  was  afterwards  sub-  tended  by  tUe 
mitted  to  the  consideration  of  the  Judges :   and  eleven  of  them  S|[^been 
who  met,  held,  that  the  offence  was  felony,  that  the  taking  was  paid  in  by  him. 
felonious,  and  that  the  depositing  the  check  was  not  intended  to 
pledge  Vale's  security,  but  ta  prevent  detection ;   as  Vale  did  not 
give  the  check  to  pledge  his  own  credit,  or  to  enable  the  prisoner 
to  get  money  of  his,  A^e's,  but  to  enable  the  prisoner  to  get  away 
(as  he  supposed)  money  of  his  own.    And  Grose,  J.,  in  delivering 
the  opinion  of  the  Judges,  said,  *^  The  true  meaning  of  larceny  is 
^^  the  felonious  taking  the  property  of  another  without  his  consent, 
^*  and  against  his  will,  with  intent  to  convert  it  to  the  use  of  the 
*'  taker,  {s)     The  facts  of  the  case  answer  every  part  of  this  defi- 
^^  nit  ion.    The  taking  of  the  property  is  clear  3    and  that  it  was 
^  taken  against  the  will  of  the  owner,  and  with  a  felonious  intent, 
'^  is  equally  clear,  from  the  circumstance  of  the  prisoner's  having 
'*  fraudulently  made  these /abe  entries  with  a  view  to  conceal  the 
^^  means  he  had  artfully  made  use  of  to  obtain  it.'^  {t) 

By  the  cases  which  have  been  now  cited,  the  maxim  of  the  f » the  forego- 
commoji  law,  already  mentioned,  relating  to  the  fraudulent  con-  ^^^^^^  ^  ^ 
version  by  a  servant  to  his  own  use  of  the  goods  of  his  master,  stolen  was  re- 
appears to  be  sufBiciently  explained  and  established.  But  it  should  <^^>^c^  1°^. 
be  observed  that  in  all  these  cases  it  was  considered  that  the  pro-  of^the  mufter^ 

(r)  The  jury  said*  that  as  the  pri-  (#)  Ante,  93. 

floner  had  the  check  he  had  a  riffht  to  (I)  Hammonds  case,  O.  B.  Feb.  1812, 

pay  himaekf,  but,  Bayley,  J.,  before  and  May,  1812.     2  Leach  1083.  S.  C. 

whom  the  prisoner  was  tried,  told  4  Tannt.  304.    MS.  Bayley,  J.,  and 

them  that  this  was  matter  of  law.  Russ.  &  Ry.  221.    Lawrence,  J.,  who 

Their  opiaioa,  however,  was  stated  was  absent^  doubted, 
in  the  case,  MS.  Bayley,  J. 
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before  the  perty  Stolen  was  sufficiently  received  into  the  possession  of  th^ 
•crvant'*^  But  "^^^^^'^  before  the  taking  by  the  servant.  And  this  leads  to  the 
property  is  Consideration  of  a  material  distinction  respecting  the  possession  of 
not  lafficieot-  the  master,  namely,  that  the  property  will  not  be  considered  as 
to  the  master's  sufficiently  received  into  his  possession,  where  it  has  merely  been 
possession,  delivered  to  the  servant  for  the  master's  use.  .  Upon  which  sub- 
where  it  has  ject  it  is  well  laid  down  that  "  if  the  servant  have  done  no  act  to 
^li7ered*to  "  determine  his  original,  lawful,  and  exclusive  possession,  as  by 
the  servant  *^  depositing  the  goods  in  his  master's  house,  or  the  like,  although 
for  the  mas-  «  to  many  purposes,  and  as  against  third  persons,  this  is  in  law  a 
therefore  *a  '  ^*  receipt  of  the  goods  by  the  master,  yet  it  has  been  ruled  other- 
aemiDt  piir-  ^^  wise  in  respect  of  the  servant  himself,  upon  a  charge  of  larceny 
Joining  such  f(  at  common  law,  in  converting  such  goods  to  his  own  use."  (m) 
nc^'guiuVof  The  ground  of  which  doctrine  appears  to  be  that  in  such  case 
iarceny.  these  can  be  no  tortious  taking  in  the  first  instance,  and  conse- 

quently no  trespass  :  and  we  have  seen  that  without  a  trespass 
there  can  be  no  larceny,  (x) 
Waite's  case.  Upon  this  principle,  in  a  case  prior  to  the  statute  15  Geo.  2.  c.  13. 
Before  the  15  g.  12,  (y)  where  it  appeared  upon  an  indictment  for  stealing  East 
•.1i2.Ttwas  Jn^ii*  bonds,  the  property  of  the  governor  and  company  of  the 
holden  that  Bank  of  England,  that  the  bonds  in  question,  having  been  taken  to 
th^^B^^lk  °f  ^^^  bank  for  the  purpose  of  being  deposited  there,  were  not  carried 
Ei^iand,  to  ^  ^^^  usual  place  for  such  deposits,  namely,  a  chest  in  the  cellar  of 
whom  a  bond  the  bank,  but  were  received  by  the  prisoner,  who  was  a  cashier 
fo^the^^ur^TO  *^^^'  ^^^  placed  by  him  in  his  own  desk,  it  was  ruled  that  the  pri- 
oTbcing  dc-"*  soner  was  not  guilty  of  larceny  in  afterwards  selling  the  bonds,  and 
posited  with  putting  the  money  into  his  own  pocket.  And  the  ground  of  the 
not  ^"m'  of"  ^^cision  appears  to  have  been  that  as  the  bonds  were  never  put  into 
felony  in^con-  ^^®  cellar,  in  the  usual  course,  the  governor  and  company  of  the 
verting  it  to     bank  had  no  possession  of  them,  but  the  possession  remained 

been  deposit-  ^^  another  case  where  the  prisoner  was  indicted  for  stealing  a 
ed  in  the  pro-  half-crown  and  three  shillings,  the  property  of  his  master,  the 
per  place.  ga^g  principle  was  recognized.  The  master  of  the  prisoner  was  a 
The* prSoner  ^^^"f^^ctioner ;  and  the  prisoner  was  his  servant,  employed  to  at- 
whowasaser-  ^^1^  ^he  shop.  The  master,  having  some  suspicion  that  the  pri- 
rant  attending  soner  had  Occasionally  purloined  the  money  paid  by  persons  deal- 
ceived^Mme*  ^"^  .^^  ^^^  shop,  procured  a  customer  to  come  there'  on  pretence  of 
money  from  a  buying  something,  having  previously  given  to  such  customer  some 
^^u*^™"*  marked  silver  of  his  own.  The  customer  accordingly  came  to  the 
Tot  put  inti  **^?P  ^"  ^^^  absence  of  the  master,  and  bought  some  articles  of  the 
the  till,  but  prisoner,  paying  for  them  with  the  marked  silver.  Soon  after- 
purloined  :  wards  the  master  (who  was  wailing  for  the  purpose)  came  in  and 
SSiden  n"to  ^^^^jn^d  the  till,  in  which  the  prisoner  ought  to  have  deposited 
be  larceny ;  the  Silver  when  it  was  received  ;  and  finding  only  some  of  the 
the  money  not  marked  silver  there,  he  procured  the  prisoner  to  be  immediately 

having  been  in  "  jt  ^  ^ 

the  possession 

of  the  master.      («)  8  East  P.  C.  c.  16.  s.  16.  p.  Dennison,  J.,  Kiid,  that  though  this 

668.  might   be  sacb  a  possession   in  the 

(jr)  jfnte^  95.  bank  whereon  they  mi^ht  maintain  a 

(jf)  P»»t.  Chap.  XX.  civil   action^  yet  there  was  a  great 

{z)  Waite's  case,  cw.  Carter  and  difference  between  snch  a  possessioa 

Dennison,  Js.,  O.  B.  1 74S.  1  Leach  28.  and  a  possession  whereon  to  found  a 

8  £ast.  P.  C>  c.  16.  s,  17.  p.  570,  criminal  prosecution. 
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apprehended  and  searched,'  when  the  rest  of  the  marked  money 
was  found  upon  him.  The  jury  found  the  prisoner  guilty ;  but 
the  point  being  saved  for  the  consideration  of  the  twelve  Judges, 
they  were  of  opinion  that  the  prisoner  was  not  guilty  of  larceny, 
but  only  of  a  breach  of  trust ;  the  money  never  having  been  put 
into  the  till,  and,  therefore,  not  having  been  in  the  possession  of 
the  master,  as  against  the  prisoner,  (a) 

Both  these  cases  were  much  relied  upon,  in  a  subsequent  case,  on  Bazeley's 
behalf  of  the  prisoner,  a  banker's  clerk,  who  was  indicted  for  stealing  9^®*  ,    , 
a  bank-note  of  the  value  of  one  hundred  pounds,  the  property  of  ^lerk,  who 
the  bankers.    The  evidence  was,  in  substance,  that  a  gentleman,  was  entrusted 
who  kept  cash  with  the  bankers,  sent,  by  his  servant,  the  one  JJ^JjJ?^^^ 
hundred  pound  bank-note  in  question,  together  with  twenty-two  and  money  at 
pounds  in  other  bank-notes,  and  fifteen  pounds  in  money  3  and  the  counter, 
that  the  servant  delivered  the  whole  into  the  hands  of  the  prisoner.  "'^J^  a^notc 
Tlie  prisoner,  in  his  capacity  of  clerk  to  the  bankers,  was  authorized  into  the  pro- 
to  receive  and  give  a  discharge  for  the  same;  and  it  was  his  duty  per  drawer, 
to  put  the  money  received  into  a  till,  and  to  place  in  another  drawer  ^a^^nverted 
the  several  bank-notes,  which  he  might  receive  during  the  day,  it  to  his  own 
for  the  purpose  of  another  clerk  taking  down  and  entering  in  a  «»« ^  *j>d  this 
book  the  particular  description  of  each  note.    The  prisoner  gave  JJ."  ^jy  ^^ 
an  acknowledgment  to  the  servant  of  having  received  the  full  sum  breach  of 
of  one  hundred  and  thirty-seven  pounds,  and  put  the  money  into  |"»»*>  *fl^|*®' 
the  till ;  but  instead  of  placing  the  remaining  sum  of  one  hundred  ,^e  never   ^ 
and  twenty-two  pounds,  which  he  received  in  bank-notes,  into  the  having  beeu  in 
drawer^  according  to  his  duty,  he  kept  back  the  one  hundred  the  banker's 
pound  note  in  question,  and  only  delivered  over  those  to  the  amount  P^*®"* 
of  twenty-two  pounds.    The  jury  found  the  prisoner  guilty,  sub- 
ject to  the  opinion  of  the  Judges,  whether  the  taking  could  be 
coniddered  as  felonious,  or  only  as  a  breach  of  trust  ?    When  the 
case  came  to  be  argued,  an  additional  fact  was  stated  and  admitted, 
namely,  that  the  prisoner  had  given  his  employers  security  to  ac- 
count for  what  he  received  and  against  embezzlements.    The  case 
was  argued  at  considerable  length  before  nine  of  the  Judges,  who, 
at  first,  entertidned  some  doubt  on  the  case,  but  ultimately  agreed 
that  it  was  not  felony ;  inasmuch  as  the  note  was  never  in  the 
possession  of  the   bankers,  distinct  from  the  possession  of  the 
prisoner ;  but  that  it  would  have  been  otherwise  if  the  prisoner 
had  deposited  it  in  the  drawer,  and  had  taken  it  afterwards,  (b) 

In  consequence  of  this  decision  (of  which  however  it  should  be  ™nceof the 
observed,  that  it  was  perfectly  in  unison  with  the  due  adminis-  foregoing  de- 
tradon  of  criminal  Justice,  in  adopting  the  merciful  construction  of  jj*'*^" ''"®  ^^ 
a  doubtful  point  of  law)  it  was  thought  necessary  forthwith  to  make  ^'paUcd, 
some  provisions  for  the  better  protection  of  masters  against  em-  for  protecting 
bezzlements  by  their  clerks  snd  servants ;  many  of  whom,  employed  '?**^'l/"'i™. 
m  commercial  transactions,  are  unavoidably  entrusted  with  the  re-  j^keJuof  their 
ceipt  of  monies  to  a  large  amount.    The  statute  39  Geo.  3.  c.  85.  clerks  and 
was  accordingly  passed,  and  though  that  statute  is  now  repealed,  aervants. 
the  recent  statute  7  &8  Geo.  4.  c.  29.  provides  for  the  punishment 

(ff)  Boirs  case,  cor.  Heath,  J.,  O.B.  (b)  Bazeley's  case,    0.   B.    1799. 

Jan.  1797$  Hil.  Term,  1797,  cited  in  Bast.  T.  1799.    9  Leach  S35.    «  East. 

Baseley's  case,  9  Leach  841.  8  Bast.  P.  C.  c.  16.  |.  17.  p.  671. 
P.C.c.  16.8.  17.  p.  572. 
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of  such  embezzlements^  and  will  be  considered  m  the  succeeding 

chapter. 

Punishment         It  i&  only  oecessary  farther  in  this  place  to  notice  the  7&  8  Geo.  4. 

of  larceny  by  ^c.  29.  8. 46.  which  for  the  punishment  of  depredations  committed 

scrrante,  Ac.    j^y  clerks  and  servants,  in  cases  not  punishable  capitally,  enacts 

^'  that  if  any  clerk  or  servant  shall  steal  any  chattel,  money,  or 

^'  valuable  security  belonging  to  or  in  the  possession  or  power  of 

'^  his  master,  every  such  offender,  being  convicted  thereof,  shall  be 

*^  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 

'^  the  seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than 

"  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 

^^  years;  and  if  a  male  to  be  once,  twice  or  thrice  publicly  or 

^^  privately  whipped  (if  the  court  shall  so  think  fit)  in  addition  to 

^^  such  imprisonment.'' 

Principals  and      The  61st  section  of  the  act  making  principals  in  the  second 

accessories,      degree,  and  accessories  before  the  fact,  punishable  in  the  same 

manner  as  principals  in  the  first  degree,  applies  to  every  felony 

punishable  under  the  act ;  as  does  the  provision  also  by  which 

accessories  after  the  fact  (except  receivers  of  stolen  property)  are 

made  liable  to  imprisonment  for  any  term  not  exceeding  two 

years,  (c)  . 

(c)  See  the  clause  aniey  179.  Larceny • 
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CHAPTER  THE  SEVENTEENTH. 


or  SKB£ZZLBMSNT   BY   CLERKS  AND   SSRVANTS. 

Thb  statute  7  &  8  Geo.  4.  c.  29.  s.  47.    for  the  punishment  of  7  &S Geo.i, 
embezzlements  committed  by  clerks  and  servants,  declares  and  0,^,^^^ 
enacts^  *^  that  if  any  clerk  or  servant,  or  any  person  employed-  receiring  any 
^*  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall,  by  money,  &c.on 
"  virtue  of  such  employment,  receive  or  take  into  his  possession  ac^nnt^^wS 
any  chattel,  money,  or  valuable  security,  for  or  in  the  name  or  embezzleing 
on  the  account  of  his  master,  and  shall  fraudulently  embezzle  the  i*>  "^^  ^ 
^^  same,  or  any  part  thereof,  every  such  offender  shall  be  deemed  jm^feio^ 
^^  to  have  feloniously  stolen  the  same  from  his  master,  although  piously  stolen 
**  such  chattel,  money,  or  security,  was  not  received  into  the  i^ 
^^  possession  of  such  master,  otherwise  than  by  the  actual  possession 
^^  of  his  clerk,  servant,  or  other  person  so  employed ;  and  every 
^  such  offender,  being  convicted  thereof,  shall  be  liable,  at  the 
^'  discretion  of  the  court,  to  any  of  the  punishments  which  the 
^^  court  may  award,  as  hereinbefore  last  mentioned/' 

The  48th  section  of  the  same  statute  for  preventing  the  dif-  Distinct  acto 
ficulties  that  have  been  experienced  in  the  prosecution  of  the  last  of  embczzie- 
mentioned  offenders  enacts    "  that  it  shaft  be  lavrful  to  charge  Simcd^n  the 
^*  in  the   indictment,  and  proceed  against  the  offender,  for  any  game  indict- 
^  number  of  distinct  acts  of  embezzlement  not  exceeding  three,  meit. 
^  which  may  have  been  committed  by  him  against  the  same  master^ 
^^  within  the  space  of  six  calendar  months  from  the  first  to  the  last 
^' of  such  acts;  and  in  every  such  indictment,  except  where  the 
^  offence  shall  relate  to  any  chattel,  it  shall  be  sufficient  to  allege 
^  the  embezzlement  to  be  of  money,  without  specifying  any  par- 
^^  ticular  coin  or  valuable  security ;  and  such  allegation,  so  far  as  As  to  alle- 
**  regards  the  description  of  the  property,  shall  be  sustained,  if  the  B*^><?  »»^ 
*^  offender  shall  be  proved  to  have  embezzled  any  amount,  although  Sroperty  cm- 
^^  the  particidar  species  of  coin  or  valuable  security  of  which  such  bezzled. 
^^  amount  was  composed  shall  not  be  proved ;  or  if  he  shall  be 
*^  proved  to  have  embezzled  any  piece  of  coin  or  valuable  security, 
^^  or  any  portion  of  the  value  thereof,  although  such  piece  of  coin 
<^  or  v^uable  security  may  have  been  delivered  to  him  in  order 
*^  that  some  part  of  the  value  thereof  should  be  returned  to  the 
<<  party  delivering  the  same,  and  such  part  shall  have  been  re- 
^*  turned  accordingly." 

These  provisions  are  substituted  for  the  repealed  statute  39 
Geo.  8.  c.  85,  and  those  contained  In  tibe  48lh  section  are .  in- 
tended to  remove  the  very  considerable  difficulties  which  «o  often 
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The  statute 
•Imilar  in  its 
effect  to  the 
repealed 
statute  39 
Geo.  3.  C.85. 


Cases  decided 
upon  the  re- 
pealed statute 
39  Geo.  3. 
c.85. 


•  prevented  a  prosecution  under  the  repealed  statute  from  being 
effectual.  The  full  case  upon  which'the  master  had  arrived  at  the 
conclusion  of  his  servant*s  guilty  and  determined  to  prosecute^ 
could  hardly  ever  be  laid  before  the  jury,  on  account  of  the  rule 
which  forbids  evidence  to  be  given  of  two  distinct  and  independent 
felonies  upon  one  indictment;  it  repeatedly  occurred  that  the 
person  from  whom  the  prisoner  had  received  the  money  could  not 
specify  tlie  mode  of  payment ;  and  it  happened  not  unfrequeutly 
that  the  prisoner  had  received  a  piece  of  coin  or  a  note  of  a  larger 
amount  than  the  sum  which  was  to  be  paid  on  account  of  his 
master^  and  had  given  change.  In  the  former  of  these  cases  the 
jury  often  acquitted^  from  an  impression,  that  the  prisoner  had 
acted  by  mistake^  and  unintentional  error ;  an  impression  which 
would  have  been  removed,  if  the  facts  upon  which  the  master 

i)roceeded  could  have  been  fully  laid  before  them ;  and  in  the  two 
atter  cases  the  prosecution  necessarily  failed,  as  being  unsupported 
by  the  evidence.  It  is  conceived  that  a  better  remedy  for  these 
defects  would  have  been  applied  by  making  the  offence  a  mis- 
demeanor, as  the  anomalous  averments  and  evidence  introduced, 
by  the  48th  section,  upon  a  prosecution  for  felony^  would  have 
been  avoided,  and  the  prisoner  would  have  had  his  full  defence  by 
counsel ;  a  privilege  which,  from  the  nature  of  the  charge,  would^ 
in  many  cases,  be  highly  beneficial. 

This  enactment  of  the  7  &  8  Geo.  4.  c.  29.  s.  47-  like  the  re- 
pealed statute  of  the  39  Geo.  3.  has  the  effect  it  should  seem  of 
constituting  the  offence  described  in  it  a  larceny.  It  specifies 
what  the  circumstances  are  which  shall  be  sufficient  to  constitute 
such  offence  a  larceny,  and  under  which  circumstances  the  offender 
shall  be  deemed  to  have  feloniously  stolen.  First,  he  must  be  a 
clerk  or  servant ;  then  he  must  by  virtue  of  his  employment  re- 
ceive or  take  into  his  possession  some  chattel,  money,  &c. ;  and 
that  must  be  for  or  in  the  name  or  on  the  account  of  his  master ; 
and  he  must  fraudulentlv  embezzle  the  same.  But  probably  this 
statute  like  the  39  Geo.  o.  would  be  considered  not  to  apply  to 
cases  which  amount  to  larceny  at  common  law.  (a)  Some  of  the 
points  decided  upon  the  construction  of  the  repealed  statute,  may 
properly  be  noticed. 

It  was  held  that  a  female  servant  was  within  that  statute,  (b) 
And  that  statute  was  held  not  to  be  confined  to  the  clerks  and 
servants  of  persons  in  trade,  but  to  extend  to  the  clerks  and  ser- 
vants of  all  persons  whomsoever,  if  such  clerks  and  servants  were 
employed  to  receive  money,  &c. :  so  that  it  was  decided  by  the 
•fudges  on  the  point  being  reserved  for  their  consideration,  that  a 
person  employed  at  a  yearly  salary  under  the  appellation  of  ac- 
comptant  and  treasurer  to  the  overseers  of  a  township,  and  whose 
duty  it  was  to  receive  all  monies  receivable  or  payable  by  them, 
was  a  clerk  and  servant  within  that  statute,  (c)  And  a  person 
employed  upon  commission  to  travel  for  orders,  and  to  collect 
debts,  was  held  to  be  a  clerk  within  that  act,  though  he  was  em- 


(a)  Rex  V.  Headge,  Russ.  &  Rj. 
160.  p0it,  S09. 

(ft)  Rex  V.  Elizabeth  Smith,  Hil.  T. 
1814,  MS.  Bsyley,  J.,  mod  Rusb.  &  Ry. 


967. 

(c)  Rex  o.  Squire,  fork  Spr.  Am* 
1818,  S  Stark.  C.  349.,  and  RoflB.  & 
Ry.  349. 
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ployed  by  many  different  houses,  on  each  journey,  and  paid  his 
own  expences  out  of  his  commis^on  each  journey,  and  did  not 
live  with  any  of  his  employers,  nor  act  in  any  of  their  counting- 
bouses.  In  the  case  in  which  this  point  was  decided,  it  appeared 
that  the  prisoner  was  employed  by  many  houses  as  a  traveller  to 
get  orders,  and  to  receive  debts,  and  had  a  commission  on  such 
orders  and  debts ;  and  further,  that  he  paid  his  own  expences,  and 
did  not  live  with  any  of  his  employers,  or  act  in  any  of  their  count- 
ing-houses. Stanley  and  Co.  were  amongst  his  employers.  He 
had  embezzled  part  of  the  money  which  he  had  collected  for  them, 
and  was  indicted  under  this  statute ;  and  the  indictment  stated 
that  he  was  employed  by  Stanley  and  Co.  in  the  capacity  of  a  clerk, 
and  by  virtue  of  his  said  employment  received,  &c.  The  prisoner 
Laving  been  convicted,  a  case  was  reserved,  upon  which  the  Judges 
thought  the  conviction  right,  (d)  In  another  case,  it  was  held 
that  a  servant  employed  to  carry  out  goods  in  his  employer's  barge, 
to  sell  them  and  to  bring  back  the  price  came  within  the  statute, 
by  embezzling  the  money  for  which  the  goods  sold,  although  he 
was  to  have  a  certain  part  of  such  money  for  his  pay.  The  pro- 
secutor had  a  colliery,  and  barges,  and  employed  the  prisoner  as 
captain  of  one  of  his  barges  to  carry  out  and  sell  coals,  and  his 
duty  was  to  bring  back  the  money  for  which  the  coals  sold,  but 
he  was  entitled  to  two- thirds  of  the  difference  between  such  money 
and  the  value  at  the  colliery,  and  duties.  He  received  twenty 
waggon  loads  to  take  down  the  river  to  the  best  market,  and  he 
sold  them  at  Gainsborough,  at  eighteen  shillings  per  chaldron, 
the  value,  when  he  received  them,  having  been  fourteen  shillings 
the  chaldron.  He  embezzled  the  money,  but  it  was  urged  that  he 
was  not  a  servant  within  the  statute,  and  that  he  had  a  joint  in- 
terest with  the  prosecutor  in  the  money  he  received.  A  majority 
of  the  Judges  held  that  he  was  a  servant  within  the  statute,  and 
that  so  much  of  what  he  received  as  equalled  the  value  at  the  col- 
liery, and  duties,  was  received  solely  for  the  use  of  the  prosecutor, 
and  that  the  embezzlement  of  it  was  an  offence  within  the  sta- 
tute, (e) 

An  apprentice,  though  under  the  age  of  eighteen,  was  held  to 
be  within  the  statute :  but  it  was  considered  as  extending  only  to 
such  servants  as  were  employed  to  receive  money,  and  to  instances 
in  which  they  received  what  they  embezzled  by  virtue  of  their  em- 
ployment. A  butcher's  apprentice  under  eighteen  carried  a  bill 
for  seventeen  shillings  and  ten-pence  to  a  customer,  from  whom  he 
obtained  the  money,  and  embezzled  it,  but  it  appeared  that  he  had 
never  been  employed  to  receive  money  for  his  master.  Upon  a 
case  reserved  for  the  purpose  of  taking  the  opinion  of  the  Judges 
whether  the  act  extended  to  apprentices,  the  Judges  seemed  to 
think  that  it  did,  there  being  no  exception,  but  on  the  ground  that 
the  prisoner  was  never  employed  to  receive  money,  and  therefore 
did  not  receive  this  by  virtue  of  his  employment,  the  conviction 
was  held  wrong.  (/) 

(4  Rezv.  Carr,Mich.  T.  1811,  MS.  MS.  Bayley,  J.,  and  Russ.  &  Rj.  1S9» 

Baylej,  J.,  and  Russ.  &  Rj.  198.,  and  (/)  Rex  v.  Meliish,  East.  T.  1805^ 

Rex  v.  Leach,  3  Stark.  N.  P.  C.  70.  MS.  Baylcy,  J.,  and  Russ.  &  Ry .  80« 

(e)  Rex  V,  Hartley,  Hil.  T.  1808, 
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It  was  however  decided  that  a  person  was  sufficiently  a  servant 
within  this  act,  though  he  was  only  occasionally  employed  when 
he  had  nothing  else  to  do.  And  that  it  Was  sufficient  if  he  was  em- 
ployed to  receive  the  money  he  embezzled,  though  receiving  money 
were  not  his  usual  employment ;  and  though  it  was  the  only  in- 
stance in  which  he  was  so  employed.  The  prisoner  applied  to  a 
carrier  to  give  him  some  employment,  and  the  carrier  agreed  to 
let  him  carry  out  parcels  and  go  with  messages  when  he  had 
nothing  else  to  do.  On  the  fourth  day  of  his  employment,  the 
carrier  gave  him  an  order  on  which  he  was  to  receive  2/.,  which 
money  be  received  and  embezzled  t  and  the  Judges,  upon  a  case 
reserved,  held  that  his  conviction  was  right,  (g) 

Where  a  servant  received  money  for  his  master  for  an  article 
made  out  of  his  master's  materials,  and  embezzled  such  money, 
the  offence  was  held  to  be  within  that  statute,  although  the  servant 
made  the  article,  and  was  to  have  a  given  proportion  of  the  price 
for  making  it.     A  turner's  man  received  an  order  on  his  master's 
account  for  six  doxen  coffee-pot  handles,  his  business  being  to  re- 
ceive orders,  take  the  necessary  materials  from  his  master's  stock, 
work  them  up,  deliver  out  the  articles,  receive  the  money  for  them, 
and  pay  over  the  whole  money  to  his  master :  but  at  the  end  of 
the  week  he  was  entitled  to  receive  a  proportion  of  the  money 
back  for  his  work  upon  the  articles.    In  the  present  case  he  had 
taken  the  materials  from  his  master's  stock,  made  the  coffee-pot 
handles  on  his  premises,  delivered  them  to  the  customer,  and  re- 
ceived the  money  :  but  he  had  concealed  the  transaction  from  his 
master,  and  kept  the  money,  which  was  three  shillings,  and  of 
which  bis  share  would  have  been  one  shilling.     Upon  an  indict- 
ment for  embezzling  the  three  shillings,  the  learned  Judge  doubted 
whether  it  was  not  rather  a  fraudulent  concealment  of  the  order, 
and  an  embezzlement  of  the  master's  materials  ;  but  upon  a  case 
reserved,  all  the  Judges  who  met  thought  it  was  an  embezzlement 
of  the  money,  and  that  the  conviction  was  right.  (A) 

Receiving  immediately  from  a  customer  that  which  in  the  or- 
dinary course  the  servant  would  have  received  through  the  medium 
of  another  servant  employed  to  collect  from  customers  was  held 
to  be  a  receipt  by  virtue  of  the  employment  of  the  servant  who  so 
received  immediately  from  the  customer,  in  a  case  where  the  ser- 
vant, being  intrusted  to  receive  at  home  from  out-door  collectors, 
received  abroad  from  an  out- door  customer.  The  prisoner  was 
servant  to  a  carcase  butcher,  and  part  of  his  business  was  to  re- 
ceive every  evening  from  the  out-door  porters  the  money  they  had 
received  from  customers  in  the  course  of  the  day,  and  to  pay  it  over 
to  iknother  clerk.  He  went  himself  to  an  out-door  customer  and 
received  of  him  at  the  customer's  house  11/.  8*.  Jd.,  which  he 
embezzled.  A  case  was  saved  for  the  opinion  of  the  Judges,  on 
the  ground  that  tliis  receipt  was  not  within  the  prisoner's  regular 
trust  and  employment,  but  the  Judges  thought  that  as  the  prisoner 

(g)  R«x  V.  Spencer*  East.  T.  1815,  and  before  nine  of  the  Jadires,  Bast 

MS.  Bayley,  J.,  and  Russ.  &  Ry.  299.  T.  1809,  MS.  Baytey,  J.,  aad  Russ.  & 

and  see  Rex  v.  SnHth,  jwsf.  211.  Ry.  145. 

(ft)  Rex  V,  Hoggins,  cor.  Bay  ley,  J., 
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was  intrusted  to  receive  from  the  porters  who  would  have  col- 
lected from  the  customer,  tiie  ipeceiving  immediately  from  the 
customer  instead  of  mediately  through  the  porter,  was  such  a  re- 
ceipt as  die  act  was  intended  to  protect,  and  the  conviction  was 
held  right,  (t) 

It  was  also  decided  upon  the  same  statute,  that  whexe  a  servant 
generally  employed  by  his  master  to  receive  sums  of  one  descrip- 
tion and  at  one  place  only,  was  employed  by  him  in  a  particular 
instance  to  receive  a  sum  of  a  different  description  and  at  a  dif- 
ferent place,  this  latter  sum  should  be  considered  as  received  by 
him  by  virtne  of  his  employment,  because  he  filled  the  character 
of  servant,  and  it  was  by  being  employed  as  servant  that  he  re- 
ceived the  money.  The  lessees  of  two  toll-bars  employed  the  pri- 
soner to  collect  the  tolls  at  one,  and  in  a  particular  instance  ordered 
him  to  receive  the  money  collected  by  another  person  at  the  other; 
which  he  received  accordingly,  and  embezzled  it.  A  case  being 
reserved  upon  the  question,  whether  he  received  that  money  by 
virtue  of  his  employment,  Abbott,  C.  J.,  Holroyd,  J.,  and  Gar- 
row,  B.,  thought  he  did  not,  because  it  was  out  of  the  course 
of  his  employment  to  receive  that  money ;  but  Paiic,  J.,  Bur- 
rough,  J.,  Best,  J.,  HuUock,  B.,  and  Bayley,  J.,  thought  other- 
wise, because,  though  this  was  out  of  the  ordinary  course  of  his 
employment,  yet  as  he  was  servant  to  the  lessees,  and  in  his  cha- 
racter of  servant  to  them  had  submitted  to  be  employed  by  them 
to  receive  this  money,  and  had  received  it  by  virtue  of  his  being 
flo  employed,  the  case  was  within  the  statute,  and  the  conviction 
right.  (A) 

Shortly  after  the  39  Geo.  3.  c.  85.  was  pa^ed,  it  was  ruled,  that  WWttmg- 
it  was  an  offence  within  its  provisions  for  a  servant  to  embezzle  ^^^ -^ 
Bioney  received  from  a  customer  of  his   master's,  though  the  39  Geo.  3.  held 
money  had  been  riven  to  the  customer  by  the  master  in  order  ^  *PP^y '?  * 
that  it  might  be  paid  in  the  course  of  business  to  the  servant,  for  embezzled 
the  purpose  of  trying  the  servant's  honesty.    The  indictment  money  receiT- 
charged  the  prisoner,  as  a  servant  of  one  John  Gregory,  with  re-  f^  ^^°°*  *f"'" 

•   •        ^i_  J?  T_»ii-  r  TT  t^  iLjr      *      £       tomcrtowhom 

ceivmg  tbe  sum  of  seven  shillings  from  one  Hannah  Moms,  for  }^\^  master- 
and  on  accouut  of  his  master,  and  afterwards  feloniously  embezzling  had  given  it 
the  same.    On  tbe  evidence  it  appeared  that  Gregory,  who  was  a  for  the  purpose 

^  ^  I       .     «^      •  '^l  _^  ^i_^     •  _*  ji       oftrymffthe 

pcrtatoe-merchant,  having  reason  to  suspect  the  prisoner  of  ms-  servant's 
honesty,  procured  Hannah  Morris  to  come  to  his  shop  wiAh  a  honesty. 
marked  aeven-shiUiDg  piece  of  his  own  money,  there  to  purchase 
potatoes,  and  pay  for  them  with  the  seven-shilling  piece.  She 
came  aecordin^y,  bought  potatoes  to  the  amount  of  one  shilling 
and  three  pence,  and  paid  the  marked  seven-shilling  piece  to  the 
prisoner,  who  gave  her  out  of  his  own  pocket  five  shillings  and  nine- 
pence  in  change,  though  he  might  have  given  the  change  out  of 
monies  bdlongiog  to  his  master  which  had  been  left  in  the  count- 
iBg-house  for  that  purpose.  The  seven-shilling  piece  was  after- 
wards found  secreted  in  the  prisoner's  box.  Upon  this  evidence 
it  was  contended,  on  behalf  of  the  prisoner,  that  the  case  was  not 

(i)  RcK  V.  Beechy,  c»r.  KnoiflTS,     and  Ross.  &  Ry.  S19. 
C.  8.  «i  the  Old  Bwlcy,  md  licfore  Uie        (Ar)  Rex  v.  Smith,  Tr.  T.  188S,  MS^ 
Judges,  Hil.  T.  1817,  M9.  Bayley,  J.,     Bayicy,  J»,  and  Russ.  &  Ry.  516, 

P  2 


212  Of  Embezzlement  by  Clerks  [bochliv. 

within  the  act ;  and  that  the  act  applied  only  to  cases  where  the 
monies  had  been  paid  to  the  servant  by  other  persons  than  the 
master,  and  not^  as  in  this  case,  where  the  monies  had  come  in* 
termediately  from  the  hand  of  the  master:  but  the  court  was  per- 
fectly satisfied  that  there  was  nothing  in  the  objection,  and  that  if 
a  servant  received  the  money,  either  from  the  master,  or  from  a 
third  person  on  the  master's  account,  it  was  sufficient.  (/) 
Headge's  case.      The  same  objection  was,  however,  again  taken  in  a  case  which 
was'decWeV'    ^^^urred  some  years  afterwards,  and  was  submitted  to  the  con- 
by  the  twelve    sideration  of  the  twelve  Judges,  who  were  of  opinion,  that  it  was 
Judges,  that  a  not  well  founded.   The  prisoner  was  indicted  for  embezzling  three 
crcirng  money  shillings,  the  property  of  his  masters,  James  Clarke  and  John 
which  the        Gyles.    The  evidence  was,  in  substance,  that  Messrs.  Clarke  and 
™»*Jcr  ^ad       Gyles,  whom  the  prisoner  served  in  the  capacity  of  shopman, 
sent  by  a°Mr-  ^^^ing  reason  to  suspect  that  he  embezzled  some  of  the  monies 
son  to  be  used  received  by  him  in  the  shop,  one  of  them,  Mr.  Gyles,  on  the  day 
in  making  a     mentioned  in  the  indictment,  formed  a  plan  for  detecting  him.   In 
his^sho^,  with  Pursuance  of  it^  he  first  took  an  account  of  the  money  at  that  time 
a  view  of  try-   in  the  till,  and  marked  it ;  and  then  went  to  the  house  of  a  neigh- 
'"sr  the  ho-       hour  where  he  took  three  shillings  from  his  pocket,  marked  them 
sei^ant,  com-    ^^^9  ^^^  ^^^^  S^^^  them  to  his  neighbour's  servant,  one  Frances 
mitted  an  of-    Mo^on,  who  by  his  desire,  and  also  by  the  order  of  her  mistress, 
foncc  within     went  with  them  to  the  shop  of  Messrs.  Clarke  and  Gyles,  and 
*'  *    "  '      purchased  of  the  prisoner,  who  was  then  serving  in  the  shop,  ar- 
ticles exactly  amounting  to  three  shillings,  and  paid  for  them  with 
the  three  shUUngs  given  her  by  Mr.  Gyles,    It  was  clearly,  proved 
that  the  prisoner  embezzled  these  three  shillings.    Upon  this  evi- 
dence it  was  submitted  to  the  court,  on  the  behalf  of  the  prisoner, 
that  as  the  three  marked  shillings  were  the  property  of  the  prose- 
cutors, and  had  been  taken  out  of  Mr.  Gyles's  own  pocket  mr  the 
sole  purpose  of  trying  the  fidelity  of  the  prisoner,  the  delivery  of 
them  to  Frances  Moxon  had  not  changed  the  possession  of  them, 
which,  it  was  contended,  remained  constructively  with  the  prose- 
<;utors  up  to  the  moment  when  the  embezzlement  took  place  5  and 
-therefore  that  the  charge  should  have  been  for  a  larceny  at  com- 
mon law,  and  not  for  an  embezzlement  under  the  statute.    The 
court  over-ruled  the  objection ;  but,  upon  the  prisoner  being  found 
guilty,  saved  the  point  for  the  consideration  of  the  twelve  Judges ; 
who  were  of  opinion  that  the  case  was  clearly  within  the  statute^ 
and  the  conviction  proper.     Grose,  J.,  who  delivered  their  opi- 
nion, referred  to  Bull's  case,  (m)  as  in  point ;  and  said,  that  from 
that  case  it  appeared  that  the  present,  which  was  precisely  similar 
in  its  circumstances,  was  not  a  case  of  larceny  at  common  law, 
but  a  breach  of  trust,  and  as  such  within  the  terms  and  operation 
x>f  the  statute,  (n) 
act^^ssT&Bo? 3.       ^^^  where  the  property  taken  was  delivered  to  the  servant  by 
£.85.  held  not  the  master  himself,  it  was  decided  that  the  case  was  not  within 

(t)  WhittiDgham's  case,  O.  B.  1801,  Leach  1033.     Russ.  &  Rv.  160.     It 

S  Leach  9  IS.    But  the  prisoner  was  seemed  to  be  the  opinion  of  the  Judges 

acquitted  upon  another  objection.  that  the  statute  did  not  apply  to  cases 

(m)  Ante^  804.  which  are  larceny  at  common  law. 

in)  Headge'6  case,  O.  B.  1809.    9  ' 
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the  repealed  statiite.    Thus,  where  the  evidence  was  that  the  pri-  to  apply  where 
soner  received  from  her  master  two  live  pound  notes,  and  some  J^f  property 
other  money  to  pay  amongst  other  things  51.  3s.  to  the  overseer,  livered  to  the' 
and  the  overseer  proved  that  she  had  never  paid  him,  the  Judges  servant  by  hi^ 
held  a  conviction  upon  these  facts  to  be  wrong,  (o)  In  a  later  case  ™"^^' 
the  indictment  charged  the  prisoner  with  having  received  and 
taken  into  his  possession  one  shilling  on  accomit  of  his  master, 
and  embezzling  the  same ;  and  upon  the  evidence  it  appeared,  that 
having  two  shillings  and  sixpence  of  his  master's  money,  to  pay 
on  account  of  his  master,  he  only  paid  one  shilling  and  sixpence, 
and  converted  the  other  shilling  to  his  own  use ;  upon  which  the 
learned  Judge  directed  the  jury  to  acquit  the  prisoner,  (p) 

In  a  case  where  the  prisoner  had  been  convicted  at  the  assizes  Johiuon'ft 
upon  the  repealed  statute  39  Geo.  3.  c.  85.  and  adjudged  to  be  ^' 
transported  for  fourteen  years,  upon  an  indictment,  several  counts  larceny  at^ 
of  which  charged  him  with  embezzling  bank-notes  against  the  common  law,^ 
form  of  the  statute,  and  others  with  stealing  bank-notes  in  the  ^^  J^'  *"*" 
conmion  form  of  counts  for  larceny,  it  was  assigned  for  error  that  qiider*the°re- 
this  was  a  misjoinder,  the  counts  for  embezzlement  on  the  statute,  pealed  statute 
and  the  counts  for  grand  larceny  being  counts  upon  which  a  dif-  |^  ^^icUo*" 
ferent  judgment  ought  by  law  to  be  given.  But  the  court  of  King's  have  been  pro« 
Bench  were  of  opinion  that  the  counts  for  embezzlement  might  perly  joined  ia 
well  be  joined  with  the  counts  for  larceny,  considering  that  the  ^^^j"^*  **^" 
statute  had  in  fact  made  the  offence  of  embezzlement  described  in 
it  a  larceny ;  and  that,  having  so  done,  it  had  attached  upon  it 
all  the  properties  and  consequences  attaching  upon  the  crime  of 
larceny.    And  Lord  KUenborough,  C.  J.,  said,  "  If  this  were  an  of- 
"  fence  of  a  perfectly  different  nature,  I  should  have  been  of  opi- 
^^  nion  that  the  judgment  could  not  have  been  sustained.     But  the 
^^  act  says,  that  the  offender  shall  be  deemed  to  have  feloniously 
^^  stolen,  which  is  expressly  constituting  it  a  felony,  and  having  so 
**  done,  the  offender  must,  as  in  the  like  cases  of  felony,  pray  the 
**  benefit  of  clergy.     But  inasmuch  at)  it  is  larceny,  and  therefore 
*'  liable  only  to  the  punishment  of  seven  years'  transportation, 
**  this  act  goes  further,  and  gives  power  to  transport  for  fourteen 
*^  years.     The  act  does  not  alter  the  quality  of  the  offence  ;   he  is 
'^  to  be  deemed  a  felon,  and  as  such  must  pray  the  benefit   of 
*^  clergy,  just  the  same  as  if  this  enactment  for  an  extended  term 

of  transportation  had  not  been  found  in  the  statute.     It  makes 

no  alteration  in  the  judgment ;  the  judgment  is  to  pass  against 
*^  him  as  a  felon ;  if  he  does  not  pray  the  benefit  of  clergy,  it  must 
"  be  a  judgment  of  death.  Aiid  in  a  variety  of  cases,  though  the 
'^  punishment  be  different,  yet  counts  may  be  joined."  And  he 
further  added,  "  Here  I  think  it  does  not  appear  that  there  is  a 
**  misjoinder  5  because  both  are  clergyable  felonies  5  and  the  de- 
««  fendant  is  liable  to  the  punishment  incident  to  such  a  felony  with 
*'  an  extension  of  it  to  the  term  of  fourteen  years."  (g) 

£xcept  as  the  48th  section  of  the  new  act  of  7  &  8  Geo.  4.  may  Indictment 

(a)  Rex  V.  Eliz.  Smith,  Hil.  T,  1814,  to  add  a  count  for  larceny  at  common 

MS.  Bayley,  J.,  and  Russ.  &  Ry.  267  law. 

(p)  Peck's  case,  car.  Park,  J.,  Staf-  (q)  Rex  v.  Johnson,  3  M.  and  S^ 

ford  Sura.  Ass.  1817,  MS.    But  it  was  549,  550. 
usual  in  indictments  upon  this  statute 
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have  otherwise  provided,  it  seems  that  the  indictment  ought  to 
contain  all  the  requisites  of  an  indictment  for  larceny  at  common 
law, 
M'Gregor'g  In  a  case  upon  the  repealed  statute  39  Geo.  3.  an  indictment 

case.  wvis  holdcn  to  be  defective,  because  it  did  not  expressly  aver  that 

repeaicd°8tat!^  the  money  alleged  to  have  been  feloniously  stolen  taken  and  carried 
39GC0.3.  away  by  the  prisoner  was  the  money  of  any  particular  person. 
c.  85.,  that  the  The  point  was  reserved  for  the  opinion  of  the  Judges,  and  was 
cmghtTo  con-  argued  before  them  at  considerable  length.  It  was  contended,  on 
taia  aU  the  behalf  of  the  prisoner,  in  support  of  the  objection,  that  as  the 
requisites  of  statute  had  not  made  the  sort  of  embezzlement  therein  mentioned 
for  Urceny  at  ^®  tiomine  a  distinct  and  substantive  felony,  but  had  only  enacted, 
common  law.     that  the  property  received  into  the  possession  of  the  servant,  and 

feloniously  converted  by  him,  should  be  considered  as  having  been 
by  such  conversion  feloniously  taken  from  the  possession  of  the 
master,  the  offence  still  continued  a  common  law  larceny;  and 
that  consequently  an  indictment  framed  upon  the  statute  must 
contain  all  the  requisites  of  an  indictment  for  larceny  at  com- 
mon law.  And  in  order  to  shew  that  it  would  not  be  a  sufficient 
answer  to  the  objection,  to  say  that  the  indictment  had  followed 
the  words  of  the  statute,  several  instances  were  mentioned  of  in- 
dictments upon  particular  statutes,  1  Edw.  6.  c.  12.  s.  10.  8  £Iiz. 
c.  4.  22  Car.  2.  c.  6.  3&4  W.  &M.  c.9.  s.  1.  lO&llW.  &M. 
c.  23.  s.  1.  12  Ann.  c.  7«  and  24  Geo.  2.  c.  45.  relating  to  the 
stealing  of  particular  goods,  or  stealing  goods  under  certain  cir- 
cumstances, all  of  which  pursue  the  same  form  as  to  the  requisite 
parts  of  larceny  at  common  law.  On  the  part  of  the  crown  it  was 
argued,  that  the  statute  in  question  made  the  embezzling  by  ser- 
vants, in  the  manner  stated,  a  substantive  felony,  which  before  was 
only  a  misdemeanor,  or  breach  of  trust,  for  which  the  master  had 
a  civil  remedy.  That  it  was  therefore  sufficient  to  follow  the  words 
of  the  act,  as  in  other  instances  where  new  offences  were  created ; 
which  dijffiered  from  indictments  on  statutes  merely  ousting  the 
offender  firom  clergy  in  cases  which  were  before  larcenies  at  com- 
mon law.  That  the  legislature,  in  this  instance,  meant  to  include 
cases  where,  from  the  property  being,  as  it  were,  in  transitu,  it 
was  difficult  to  ascertain  in  whom  it  was  at  the  time  of  the  offence 
committed ;  and  that  it  therefore  intended  to  relieve  the  prosecutor 
from  the  necessity  of  laying  it  to  be  in  any  particular  person.  That 
at  any  rate  no  technical  form  of  words  was  necessary  in  charging 
a  thing  to  be  the  property  of  another ;  and  that  here  enough  was 
stated,  to  shew  that  it  was  not  the  prisoner's  own  property,  being 
charged  to  have  been  received  by  him  on  account  of  his  masters; 
which  was  tantamount  to  an  allegation  of  their  having  a  special 
property  in  it.  It  appears  that  the  Judges  at  first  doubted  much 
upon  this  case,  but  that  ultimately  a  majority  of  them  were  of 
opinion  that  the  indictment  was  defective,  as  it  did  not  aver  that 
the  money  alleged  to  have  been  stolen  was  the  money  of  the  pro- 
secutors ;  that  the  statute  made  the  offence  a  larceny,  and  made 
the  possession  of  the  servant,  under  such  circumstances,  the  pos- 
session of  the  master,  (r) 

(r)  M'Gregor's  case,    O.  B.    1801.     Pttl.  106.    9  East,  P.C.  c.  16.  s.  18. 
Feb.  1808.    %  Leach  932.     3  Bos.  and     p.  576.  Russ.  &  Ry.  83. 
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The  48th  seetion  of  the  new  statute  enactg  ^'  that  except  where  Allegation  as 
*^  the  oflfence  shall  relate  to  any  chattel,  it  shall  be  sufficient  in  ^^^^^^^^^"^^ 
the  indictment  to  allege  the  embezzlement  to  be  of  money  without 
specifying  any  particular  coin  or  valuable  security ;  and  that 
such  allegation,  so  far  as  regards  the  description  of  the  pro- 
^'  perty,  shall  be  sustained,  if  the  offender  shall  be  proved  to 
'^  have  embezzled  any  amount,  although  the  particular  species 
^^  of  coin  or  valuable  security  of  which  such  amount  was  com- 
^^  posed  shall  not  be  proved."'  {s)  This  is  one  of  the  enactments 
intended  to  prevent  the  difficulties  experienced  in  the  prosecu- 
tion of  offenders  under  the  repealed  statute  of  the  39  Geo.  3. 
Under  that  statute  it  had  been  holden  that  if  the  evidence  did  not 
shew  that  the  prisoner  embezzled  some  part  of  the  property  speci- 
fied the  case  against  him  could  not  be  established.  An  indict- 
ment stated  that  the  prisoner  received  1/.  2s,  6d.  in  monies  num- 
bered, and  6/.  in  one-pound  notes,  and  embezzled  part  thereof, 
namely  fifteen  shillings  and  seven-pence  in  monies  numbered, 
and  one  1/.  note :  the  evidence  was  that  he  received  at  the  same 
time  much  other  money,  and  many  other  notes,  but  that  instead  of 
giving  credit  for  7'*  2s.  6J.,  he  only  gave  credit  for  5/.  6s.  lOd. 
Upon  a  case  reserved,  the  Judges  held,  that  as  he  might  have 
paid  over  the  whole  of  what  he  received  for  the  7^«  2s.  6d.j  and 
have  taken  the  l/«  l&s.  7d.  from  the  other  monies  he  received,  he 
was  improperly  convicted,  there  being  nothing  to  shew  that  he 
had  stolen  any  part  of  that  money  which  he  was  charged  with 
stealing,  {u)  But  it  was  also  holden  upon  that  statute,  that  if  a 
servant  immediately  on  receiving  a  sum  for  his  master  entered 
a  smaller  sum  in  his  master's  books,  and  ultimately  accounted 
to  his  master  for  the  smaller  sum  only,  he  might  be  considered 
as  embezzling  the  difference  at  the  time  he  made  the  entry; 
at  least  that  the  jury  might  so  find.  And  that  it  would  not  alter 
the  case  if  he  received  other  sums  for  his  master  on  the  same  day, 
and  in  paying  those  and  the  smaller  sum  to  his  master  together, 
he  might  have  given  his  master  every  piece  of  money,  or 
every  note  he  had  received  at  the  time  he  made  the  false  entry. 
The  prisoner  received  for  his  master  from  Mrs.  W.  eighteen 
one-pound  notes,  and  immediately  entered  in  his  master's  books 
12/.  only  :  in  the  course  of  the  day  he  received,  for  his  master, 
104/.  more,  and  after  that  time  paid  him  116/.  The  indictment 
charged  him  with  embezzling  six  of  the  notes  which  he  received 
from  Mrs.  W.,  and  it  was  urged  on  his  behalf,  at  the  trial,  that  he 
might  have  paid  over  in  the  116/.  every  one  of  the  notes  which  he 


(•)  See  the  seetion,  ante^  p.  807. 

(»)  Rex  V.  Tjers,  Mich.  T.  1819. 
MS.  Bayley,  J.,  and  Russ.  &  Ry.  402. 
The  notes  had  been  in  the  roaster^s 
possession,  who  took  them  and  pUiced 
them  on  a  heap  with  others  before  the 
prisoner,  and  this  objection  was  made 
by  the  prisoner's  counsel,  and  seemed 
to  be  acquiesced  in,  and  the  case  con- 
fined to  the  I/.  2«.  6</.  only  which  was 
in  silver.    It  also  appeared  that  the 


prisoner  at  first  gave  credit  for  the 
7/.  2«.  6^, and  entered  it  in  the  proper 
book  in  his  own  hand,  but  he  after- 
wards erased  that  sum,  and  substituted 
the  5/.  6«.  lOif.,  and  as  he  mi^ht  have 
paid  over  every  note  in  question,  and 
either  paid  over  or  passed  away  in 
change  every  piece  ot  silver  in  ques- 
tion, the  Judges  thought  Rex  v. 
Furneaux  in  pomt.  Sec  the  case  of 
Rex  v.  Furneaux,  Russ.  ft  Ry.  S36. 
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"Where  the 
word  **  felo- 
**  niously  *' 
was  omitted 
before  the 
word  "  em- 
bezzled," but 
the  conclusion 
was,  that  the 
prisoner 
**  feloniously 
"  did  steal, 
"  take,  &c." 
the  indictment 
was  holdcn 
good. 


Trial. 
County  in 
which  the  of- 
fence may  be 
said  to  be 
committed. 

Hobson's  case. 
A  denial  by  a 
servant,  when 
in  the  county 
of  Stafford,  of 
bis  barin^ip  re- 
ceived money 
in  the  county 
of  Salop,  uas 
bolden  to  be 
evidence  to 
shew  ihat  the 
receipt  in  the 
county  of  Sa- 
lop was  with 
intent  to  em- 
bezzle within 
the  statute; 
and  therefore 
it  was  also 
bolden  that 
the  trial  was 
properly  had 
in  the  county 
of  Salop. 


received  from  Mrs.  W. ;  and  if  so,  that  he  could  not  be  said  to 
have  embezzled  any  of  those  specific  notes.  Bayley,  J.,  told  the  jury 
that  as  in  what  he  paid,  he  paid  only  12/.  as  and  for  all  he  had 
received  from  Mrs.W,,  and  paid  the  other  104/.  as  and  for  monies 
received  of  other  persons,  he  ought  to  be  considered  as  having  em- 
bezzled six  of  the  notes  he  received  from  Mrs.  W.,  because  he 
would  then  have  misapplied  six  of  those  specific  notes  to  his  own 
benefit,  and  to  his  master's  prejudice.  And  upon  a  case  being 
reserved,  nine  Judges,  (Best,  J,,  being  absent,)  thought  it  an  em- 
bezzlement from  the  time  of  making  the  false  entry.  Wood,  B., 
rather  thought  othervidse ;  and  Abbott,  C.  J.,  thought  that  the 
point  should  have  been  left  to  the  consideration  of  the  jury,  (x) 

Where  an  indictment  upon  the  repealed  statute  39  Geo.  3.  c.  85. 
charged  that  the  prisoner  was  employed  as  a  clerk  to  A.,  and  that, 
by  virtue  of  his  employment,  he  received  from  B.,  on  account  of 
his  master,  9L  18s.  9d,  without  shewing  of  what  monies  that  sum 
was  made  up,  and  that  he  fraudulently  embezzled  and  secreted  the 
same,  omitting  the  word  feloniously  ;  and  so  it  concluded  that  the 
jurors  say  that  he  did  ^^feloniously  embezzle,  steal,  take,  and 
**  carry  away,  &c.  ;'*  objection  was  made,  that  in  the  introductory 
part  of  the  indictment  it  was  not  alleged  that  he  did  feloniously 
embezzle,  &c.,  and  that  therefore  the  indictment  failed  to  shew 
that  he  had  committed  a  felony,  and  that,  unless  it  was  so  shewn 
in  the  body  of  the  indictment,  it  was  not  enough  that  it  was  so 
alleged  in  the  conclusion  of  it.  The  Judges,  however,  considered 
it  to  be  sufiicient  that  it  was  stated  in  the  conclusion  ;  and  the  in- 
dictment was  holden  good,  (y) 

Two  cases  occurred  upon  the  same  repealed  statute  in  which 
questions  were  raised  as  to  the  county  in  which  the  offence  within 
the  statute  might  be  considered  as  having  been  so  completed  as  to 
authorize  a  trial  in  such  county. 

In  the  first  of  these  cases  the  prisoner  was  indicted  at  Shrews- 
bury, in  the  county  of  Salop.  It  appeared  on  the  trial,  that  the 
residence  of  the  master  was  at  Litchfield,  in  Staffordshire,  where 
the  prisoner  served  him  in  his  trade.  That  on  a  Saturday  morn- 
ing, both  of  them  were  at  Shrewghurj- ;  and  that  the  master  having 
authorised  a  person,  named  Beaumont,  to  collect  some  debts  for 
him  at  that  place,  returned  home  the  same  morning,  leaving  the 
prisoner  at  Shrewsbury  to  receive  the  money  from  Beaumont ;  and 
bring  it  to  him  at  Litchfield  the  same  night.  The  prisoner  re- 
ceived the  money  from  Beaumont  about  noon,  and  also  a  letter  for 
his  master  which  had  been  left  at  Beaumont's,  but  which  did  not 
relate  to  the  money  transaction.  He  left  Shrewsbury  soon  after, 
but  did  not  £;o  to  his  master  at  Litchfield  till  the  following  evening. 
He  then  delivered  the  letter ;  and  being  asked  about  the  money, 
he  said  he  had  not  received  any.  A  few  days  after,  the  master,  in 
consequence  of  information  he  had  received  by  letter,  charged  tlie 
prisoner  with  having  received  the  money,  and  another  servant  who 
had  been  at  Shrewsbury  on  the  Saturday,  being  present,  told  the 

(jt)  Rex  ». Hall,  Mich.  T.  1821.  MS.  fore  the  Judges,  Mich.  T.  ISOS,  MS. 

Bayley,  J.,  and  Rass.  &  Rj.  463.  Bayley,  J.,  aud  Russ.  &  Ry.  62.   Rex 

(^)  Rex  V,  Crightoo,  cor,  Thomson,  v.  Johnson,  S  M.  &  S.  555. 
B.,  Lancaster  Sum.  Ass.  1803,  and  be* 
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prisoner  that  he  had  seen  him  receive  money,  but  the  prisoner 
persisted  in  denying  that  he  had  received  any.  Some  time  after^ 
wards,  the  master,  having  received  further  intelligence,  bid  the 
prisoner  go  to  Shrewsbury  to  clear  himself.  On  the  Saturday 
following  the  prisoner  went  to  Beaumont,  at  his  house  in  Shrews- 
bury, and  desired  hini  to  make  a  search  on  the  left-hand  side  of 
the  room  in  which  they  had  been;  but  no  search  was  made^ 
Beaumont  telling  him  it  was  of  no  use  to  search,  as  he  had  re- 
ceived the  money  from  him.  The  jury  having  found  the  prisoner 
guilty,  the  case  was  submitted  to  the  consideration  of  the  twelve 
Judges,  upon  two  questions ;  first.  Whether,  under  this  statute,  an 
indictment  might  not  be  found  and  tried  in  the  county  where  the 
money  or  goods  were  received,  although  there  were  no  evidence  of 
any  other  fact  locally  arising  within  the  same  county  ?  and,  se- 
condly. Whether,  if  further  local  proof  were  necessary,  the  subse- 
quent conduct  of  the  prisoner  at  Shrewsbury  were  not  sufficient  to 
obviate  the  objection,  as  being  an  act  in  furtherance  of  the  purpose 
of  secreting  or  embezzling  ?  A  majority  of  the  Judges  were  of 
opinion,  that  the  conviction  was  right.  Lawrence,  J.,  thought^ 
"  that  embezzling  being  the  offence,  there  was  no  evidence  of  any 
'^  offence  in  Shropshire,  and  that  the  prisoner  was  improperly  in- 
^'  dieted  in  that  county.  But  the  other  Judges  were  of  opinion 
^^  that  the  indictment  might  be  in  Shropshire  where  the  prisoner 
^*  received  the  money,  as  well  as  in  Staffordshire  where  he  em- 
*^  bezzled  it  by  not  accounting  for  it  to  his  master ;  that  the  sta- 
*^  tute  having  made  the  receiving  property  and  embezzling  it 
**  amount  to  a  larceny,  made  the  offence  a  felony  where  the  pro- 
"  perty  was  first  taken,  and  that  the  offender  might  therefore  be 
"  indicted  in  that  or  in  any  other  county  into  which  he  carried  the 
"  property."  {%) 

In  the  other  case,  which  occurred  shortly  afterwards,  the  in-  Taylor's  case, 
dictment  charged  the  prisoner  with  embezzling  the  sum  of  ten  la  this  case  it 
shillings,  the  property  of  his  master  James  Barker.     The  evidence  Jw^f*'^*°  . 
was,  that  the  prosecutor  Barker,  who  was  a  fishmonger  in  Dniry-  vant  receive 
lane,  in  the  county  of  Middlesex,  sent  his  servant  the  prisoner,  money  for  his 
with  some  herrings,  to  a  street  in  Blackfriars-road,  in  the  county  "*  ^^y  *°/^ 
of  Surry,  to  a  Mrs.  Stevens ;  telling  him  that  he  was  to  receive  and  being     ''' 
the  sum  of  ten  shillings  for  them.     He  went  with  the  herrings  called  upon  to 
about  six  o'clock  in  the  evening,  and  delivered  them  to  Mrs.  Ste-  fn  Ae°county 
vens,  who  paid  him  the  ten  shillings ;  after  which  he  returned  to  of  B.  there 
his  master,  who  asked  him  if  he  had  brought  the  money ;  to  which  ^^^V  ^l>«  ™' 
he  replied,  that  he  had  not,  for  that  Mrs.  Stevens  had  not  paid  him.  mayVe  indict^ 
His  master  then  paid  him  his  weekly  wages  (it  being  on  a  Saturday),  ed  for  the  em- 
and  he  went  away,  being  to  return  on  Monday  morning  as  usual :  tezziement  in 
but  did  not  return,  nor  did  he  ever  account  for  the  money.    Upon  counSr.**^' 
this  evidence  it  was  contended,  on  the  part  of  the  prisoner,  that 
he  was  only  liable  to  be  indicted  in  the  county  of  Surry,  where 
the  money  was  received :  and  the  jury  having  found  him  guilty, 
this  point  was  reserved  for  the  consideration  of  the  Judges.    The 
opinion  of  the  Judges  was  afterwards  delivered  by  Lord  Alvanley, 
C.  J.^  who  first  referred  to  the  foregoing  case  of  Hobbon,and  then 

(z)  Hobson*s  case,  Shrewsbury  Lent  Ass.  1803,  and  EasL  T.  1803.     1  East. 
P.  C.  Addenda  xxiv.,  and  Huss.  &  Ry.  66. 
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proceeded. — ^^  In  tlie  present  case  no  doubt  can  be  entertained. 
^'  The  prisoner^  being  sent  over  Blackfriars-*bridge  into  the  county 
^^  of  Surry^  there  received  ten  shillings  for  his  muster.  The  receipt 
^^  of  that  money  was  perfectly  legal,  and  there  was  no  evidence 
'^  that  he  ever  came  to  the  determination  of  appropriating  the 
^^  money  to  his  own  use  until  after  he  had  retumed  mto  the  county 
^^  of  Middlesex.  It  was  not  proved  that  the  money  ever  was  embez- 
^^  zled  until  the  prisoner  was  in  the  county  of  Middlesex.  In  cases 
^^  of  this  sort  the  nature  of  the  thiug  embezzled  ought  not  to  be 
^^  laid  out  of  the  question.  The  receipt  of  money  is  not  like  the 
^^  receipt  of  an  individual  thing,  where  the  receipt  may  be  attended 
^  with  circumstances  which  plainly  indicate  an  intention  to  steal, 
'^  by  shewing  an  intention  in  the  receiver  to  appropriate  the  thing 
^'  to  his  own  use.  Thus,  if  a  servant  receive  a  horse  for  his  mas- 
^^  ter^  and  sell  it  before  he  gets  out  of  the  county  where  he  first 
^<  received  it,  it  might  be  said  that  he  is  guilty  of  the  whole  offence 
^^  in  that  county.  But  \nih  respect  to  money,  it  is  not  necessary 
^'  that  the  servant  should  deliver  over  to  his  master  the  identical 
'^  pieces  of  money  which  he  receives,  if  he  should  have  lawful 
^^  occasion  to  pay  them  away.  In  such  a  case  as  this  therefore, 
^^  even  if  there  had  been  evidence  of  the  prisoner  having  spent  the 
^^  money  on  the  other  side  of  Blackfriar's-bridge,  it  would  not 
1^  necessarily  confine  the  trial  of  the  offence  to  the  county  of  Surry. 
^^  But  here  there  is  no  evidence  of  any  act  to  bring  the  prisoner 
^^  within  the  statute  until  he  is  called  upon  by  his  master  to  ac- 
(^  count.  When  called  upon  by  his  master  to  account  for  the 
(^  money  the  prisoner  denied  that  he  had  ever  received  it.  This 
(;  was  the  first  act  from  which  the  jury  could  with  certainty  say 
(( that  the  prisoner  intended  to  embezzle  the  money.  In  this  case 
u  there  was  no  evidence  of  the  prisoner  having  done  any  act  to 
c(  embezzle  in  the  county  of  Surry,  nor  could  the  offence  be  com- 
«  a  plete,  nor  the  prisoner  be  guilty  within  the  statute  until  he  re- 

(€  fused  to  account  to  his  master.    We  are  therefore  of  opinion, 
<(  that  the  prisoner  was  properly  indicted  in  the  county  of  Mid- 
«  dlesex.''  (y) 
7  Geo.  4.  c.  64.       ^^  should  be  observed,  that  by  the  late  statute,  7  G6<>*  ^'  ^'  ^« 
offence  begun    s.  12.  where  a  felony  is  begun  in  one  county,  and  completed  in 
in  one  county  another,  such  felony  may  be  dealt  with,  inquired  of,  tried,  deter^ 

and  completed       •      j  j  •  i.*' j    •  j?  xi_  -j  *•         •      ^i. 

in  another.       mined,  and  punished  m  any  of  the  said  counties,  in  the  same 

manner  as  if  it  had  been  actually  and  wholly  committed  therein. 
Friacipais  in  ^Y  ^*  ^l*  of  the  7  &  8  Geo.  4.  c.  29.  principals  in  the  second 
the  second  degree,  and  accessories  before  the  fact,  are  punishable  in  the  same 
degnnee,  and  manner  as  principals  in  the  first  degree ;  and  accessories  after  the 
accessories.  ^^^  (except  receivers  of  stolen  property)  are  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  {z) 

(y)  Taylor's  case,  3  Bos.  &  Pul.  596.         {z)  Jnle  p.  93. 
2  Leach  974.  Russ.  &  Ry.  63. 
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OF     EMBEZZLEMENT     BY     BANKERS,     BROKERS^     FACTORS^     AND 

OTHER  AGENTS. 

Shortly  after  the  deGision  in  Walsh's  case,  which  has  been  no- 
ticed in  a  former  part  of  this  work,  (a)  an  act  52  Geo.  3.  c.  63. 
was  passed  for  more  effectually  preventing  the  embezzlement  of 
securities  for  money  and  other  effects,  left  or  deposited  for  safe 
custody,  or  other  special  purpose,  in  die  hands  of  bankers,  mer- 
chants, brokers,  attomies,  or  other  agents.  This  act  was  re- 
pealed by  7  &  8  Geo.  4.  c.  2/.  but  the  statute  7  &  8  Geo.  4.  c.  29. 
contains  other  enactments  upon  the  same  subject. 

The  7  &  8  Geo,  4.  c.  29.  s.  49.  for  the  punishment  of  embez-  7  &  a  Geo.  4, 
zlements  committed  by  agents  entrusted  with  property,  enacts  ^-  ^• 
^*  that  if  any  money,  or  security  for  the  payment  of  money,  shall  be^in*  mo- 
'^  be  entrusted  to  any  banker,   merchant,   broker,  attorney,  or  ne^  entrusted 
**  other  agent,  with  any  direction  in  writing  to  apply  such  mo-  ^  *J;«""  ^  ^ 


^^  ney,  or  any  part  thereof,  or  the  proceeds  or  anf  part  of  the  iff^  ^^ 
ee  ^.m^^^^A^  of  such  security,  for  any  purpose  speciGied  in  such  di-  pose  j 


proceeds 

rection,  and  he  shall,  in  violation  of  good  faith,  and  contrary  to 
the  purpose  so  specified,  in  any  wise  convert  to  his  own  use  or 
benefit,  such  money,  security,  or  proceeds,  or  any  part  thereof 
*^  respectively,  every  such  offender  shall  be  guilty  of  a  misde- 
^^  meanor,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
'^  cretion  of  the  court,  to  be  transpcuted  beyond  the  seas  for  any 
'^  term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or 
'*  to  suffer  such  other  punishment  by  fine  or  imprisonment,  or  by 
'^  both,  as  the  coiirt  shall  award ;  and  if  any  chattel  or  valuable  se-  or  embeidiag 
"  curity,  or  any  power  of  attorney  for  the  sale  or  transfer  of  any  *2iiSm^  ^ 
^^  share  or  interest  in  any  public  stock  or  fund,  whether  of  this  cuntyentrast- 
^*  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  «d  to  them  for  ■ 
^'  state,  or  in  any  fimd  of  any  body  corporate,  company,  or  so-  Sffor mww- 
^<  ciety,  shall  be  entrusted  to  any  banker^  merchant,  broker,  at-  ciai  purpose, 
^  tomey,  or  other  agent,  for  safe  custody,  or  for  any  special  pur-  guUty  of  a 
'^  pose,  without  any  authority  to   sell,   negotiate,   transfer,   or  n^«dem««nor. 
*'  pledge,  and  he  shall,  in  violation  of  good  faith,  and  contrary  to 
"  the  object  or  purpose  for  which  such  chattel,  security,  or  power 
^<  of  attorney  slmll  have  been  entrusted  to  him,  sell,  negotiate, 

(a)  ^fil^ip.  113. 
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Not  to  affect] 
trustees  or 
mortgagees; 


nor  bankers, 
&c.  receiving 
money  dne  op. 
securities^ 


or  disposing  of 
securities  on 
which  they 
have  a  lien. 


Factors 
pledging  for 
their  own  use 
any  goods  or 
documents  re- 
lating to  goods 
entrusted  to 
them  for  the 
purpose  of 
sale,  guilty  of 
a  misdemean- 
or. 


Not  to  extend 
to  cases  where 
the  pledge 
does  not  ex- 
ceed the  a- 
mount  of 
their  lien. 


These  provi- 
sions as  to 
agents  shall 
not  lessen  any 
remedy  which 


'^  transfer,  pledge,  or  in  any  manner  convert  to  his  own  use  or 
^^  benefit  such  chattel  or  security,  or  the  proceeds  of  the  same^  or 
'^  any  part  thereof,  or  the  share  or  interest  in  the  stock  or  fund 
^^  to  which  such  power  of  attorney  shall  relate,  or  any  part  thereof, 
^<  every  such  offender  shall  be  guUty  of  a  misdemeanor,  and,  being 
'^  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court, 
'^  to  any  of  the  punishments  which  the  Court  may  award,  as  here- 
*^  inbefore  last  mentioned.^' 

The  50th  section  of  the  same  statute  provides  '^  that  nothing 
^^  thereinbefore  contained  relating  to  agents  shall  affect  any  trus- 
'^  tee  in  or  under  any  instrument  whatever,  or  any  mortgagee  of 
'^  any  property,  real  or  personal,  in  respect  of  any  act  done  by 
^'  such  trustee  or  mortgagee  in  relation  to  the  property  comprised 
^'  in  or  affected  by  any  such  trust  or  mortgage ;  nor  shall  restrsdn 
*^  any  banker,  merchant,  broker,  attorney,  or  other  agent,  from 
'^  receiving  any  money  which  shall  be  or  become  actually  due  and 
^^  payable  upon  or  by  virtue  of  any  valuable  security,  according  to 
'^  the  tenour  and  effect  thereof,  in  such  manner  as  he  might  have 
^^  done  if  this  act  had  not  been  passed ;  nor  from  selling,  trans- 
'^  ferring,  or  otherwise  disposing  of  any  securities  or  effects  in  his 
^^  possession,  upon  which  he  sh^  have  any  lien,  claim,  or  demand 
entitling  him  by  law  so  to  do,  unless  such  sale,  transfer,  or  other 
disposal  shall  extend  to  a  greater  number  or  part  of  such  secu- 
rities or  effects  than  shall  be  requisite  for  satisfying  such  lien^ 
claim,  or  demand/' 

The  5 1  St  section  of  the  same  statute  enacts  ^^  that  if  any  factor 
or  agent  entrusted,  for  the  purpose  of  sale,  with  any  goods  or 
"  merchandize,  or  entrusted  with  any  bill  of  lading,  warehouse- 
*'  keeper's  or  wharfinger's  certificate,  or  warrant  or  order  for  de- 
livery of  goods  or  merchandize,  shall,  for  his  own  benefit,  and 
in  violation  of  good  faith,  deposit  or  pledge  any  such  goods  or 
merchandize,  or  any  of  the  said  documents,  as  a  security  for 
any  money  or  negotiable  instrument  borrowed  or  received  by 
"  such  factor  or  agent,  at  or  before  the  time  of  nudcing  such  de- 
"  posit  or  pledge,  or  intended  to  be  thereafter  borrowed  or  re- 
"  ceived,  every  such  offender  shall  be  guilty  of  a  misdemeanor, 
^'  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fourteen  years,  nor  less  than  seven  years,  or  to  suffer 
such  other  punishment  by  fine  or  imprisonment,  or  by  both,  as 
"  the  court  shall  award ;  but  no  such  factor  or  agent  shall  be 
*^  liable  to  any  prosecution  for  depositing  or  pledging  any  such 
''  goods  or  merchandize,  or  any  of  the  said  documents,  in  case 
'*  the  same  shall  not  be  made  a  security  for  or  subject  to  the  pay- 
"  ment  of  any  greater  sum  of  money  than  the  amount  which,  at 
"  the  time  of  such  deposit  or  pledge,  was  justly  due  and  owing  to 
"  such  factor  or  agent,  from  his  principal,  together  with  the 
'^  amount  of  any  bill  or  bills  of  exchange,  drawn  by  or  on  account 
"  of  such  principal,  and  accepted  by  such  factor  or  agent." 

The  52d  section  of  the  same  statute  enacts  "  that  nothing  in 
*'  this  act  contained,  nor  any  proceeding,  conviction,  or  judgment 
^'  to  be  had  or  taken  thereupon,  against  any  banker,  merchant, 
"  broker,  factor,  attorney,  or  other  agent  as  aforesaid,  shall  pre- 
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"  vent,  lessen,  or  impeach  any  remedy  at  law  or  in  equity  Which  tbe  party  wj- 

*^  any  party  aggrieved  by  any  such  oflfence  might  or  would  have  fl^J^  ^^^ 

'^  had  if  this  act  had  not  been  passed  ;  but  nevertheless  the  con- 

'^  viction  of  any  such  offender  shall  not  be  received  in  evidence  in 

^^  any  action  at  law  or  suit  in  equity  against  him ;  and  no  banker, 

'^  merchant,  broker,  fetctor,   attorney,   or  other  agent  as  afore- 

^^  said,  shall  be  liable  to  be  convicted  by  any  evidence  whatever  as 

^^  an  offender  against  this  act,  in  respect  of  any  act  done  by  him  if 

^^  he  shall  at  any  time  previously  to  his  being  indicted  for  such  of- 

^'  fence  have  disclosed  such  act,  on  oath,  in  consequence  of  any 

^^  compulsory  process  of  any  court  of  law  or  equity  in  any  action, 

^^  suit,  or  proceeding,  which  shall  have  been  bona  fide  instituted 

^^  by  any  party  aggrieved,  or  if  he  shall  have  disclosed  the  same 

^'  in  any  examination  or  deposition  before  any  commissioners  of 

«  bankrupt/' 

By  s.  61.  every  person  who  shall  aid,  abet,  counsel,  or  procure  A,^'^"  ^' 
the  commission  of  any  misdemeanor  punishable  under  this  act,  p^cipjjs!* 
shall  be  liable  to  be.  indicted  and  punished  as  a  principal  offender. 


2S2 
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OF  EMBEZZLBMENTS    OF   MfNOR   IMPORTANCE. 


Embezzle- 
ments of  nu* 
nor  import* 
ance. 

54  Geo.  3.  c. 
110.    As  to 
embezzle- 
ments by 
pensioners  or 
nurses  in 
Oreenurich 
hospital. 


55  Oeo.  3.  c. 
137.    As  to 
embezzle- 
ments by  poor 
persons  in 

work-houses. 
Ac. 


Several  enactments  are  to  be  found  amongst  the  statates  re- 
lating to  embezzlements  of  minor  Importance,  and  providing  for 
their  punishment  by  a  summary  mode  of  proceeding.  Amongst 
these  the  54  Geo.  3.  c.  110.  s.  1.  reciting  that  several  of  the 
pensioners  and  nurses  in  the  royal  hospital  for  seamen  at  Green- 
wich had  of  late  pawned,  or  otherwise  disposed  of  the  clothes  and 
other  goods  delivered  to  them  to  wear  or  use,  enacts  that  such 
clothes,  &c.  shall  be  marked  in  a  particular  manner ;  and  makes 
any  person  taking  in  pawn  or  receiving  them,  or  defacing  the 
marks  (which  are  to  be  taken  as  sufficient  evidence  of  property  in 
the  commissioners  and  governors  of  the  hospital),  liable  to  a 
penalty  of  ten  pounds :  and  further  enacts,  that  if  any  pensioner 
or  nurse  shall  desert,  or  run  away,  and  carry  with  them  any  clothes, 
&c.  belonging  to  the  hospital,  they  shall,  upon  conviction,  be  com- 
mitted to  the  gaol  of  the  town  &c.  where  they  shall  be  appre- 
hended, for  six  calendar  months. 

The  55  Geo.  3.  c.  137.  reciting  that  persons  received  into  public 
work-houses  for  the  relief  of  the  poor,  pawn  and  dispose  of  their 
clothes,  and  the  goods  belonging  to  such  work-houses,  and  that 
poor  persons  relieved  by  having  clothes  and  apparel  given  them 
by  the  officers  of  parishes  frequently  pawn  and  sell  the  same,  and 
that,  by  the  laws  then  in  force,  no  punishment  could  be  inflicted 
on  them,  or  on  the  persons  buying  or  receiving  the  same  in  pawn ; 
first  vests  the  property  of  such  clothes,  goods,  &c.  in  the  overseers 
for  the  time  being ;  and  then  enacts,  that  the  overseers,  or  other 
persons  appointed  for  managing  or  providing  for  the  poor,  may 
cause  all  goods,  clothes,  linen,  &c.  and  things  belonging  to  such 
overseers  or  other  persons,  to  be  marked  with  the  word  "  Work- 
house,*' and  such  other  marks  as  they  shall  think  proper,  for 
identifying  the  parish,  &c.  by  which  the  same  shall  have  been  pro- 
vided ;  (a)  and  that  if  any  person  shall  knowingly  take  in  pawn^ 
or  receive  any  goods,  &c.  provided  for  the  use  of  the  poor  in  a 
work-house,  or  given  to  the  poor  by  the  overseers,  &c.  or  any 
goods,  &c.  or  materials  belonging  to  a  work-house ;  or  shall  re- 
ceive or  buy  any  of  the  provisions  provided  for  the  poor  of  such 


(a)  By  a  subsequent  part  of  the 
section,  it  is  directed  that  such  marks 
shall  not  be    placed  on  articles  of 


wearing  apparel  so  as  to  be  publicly 
visible  on  tne  exterior  of  the  same. 


caiip.  XIX.]  Of  Embezzlements  of  Minor  Importance.  223 

work-house,  or  shall  deface  the  marks,  &c.  they  shall  forfeit,  for 
every  oflTence,  not  exceeding  five  pounds  nor  less  than  one  pound, 
upon  conviction  before  a  justice.  And  it  further  enacts,  that  if 
any  persons  shall  desert,  or  run  away  from  any  workhouse,  and 
carry  with  them  any  clothes,  &c.  or  things  as  aforesaid,  such 
persons,  being  lawfully  convicted  before  any  justice  of  the  peace, 
shall  be  forthwith  committed  to  gaol  or  to  the  house  of  correction 
for  three  calendar  months.  And  it  provides  that  the  marks,  &c. 
on  such  things  (being  duly  authenticated)  shsdl  be  su£Gicient 
evidence  of  property  in  the  overseers,  or  other  persons  appointed 
as  aforesaid,  {b) 

An  act  for  the  warehousing  of  eoods)  6  Geo*  4.  e.  112.   s.39«  ^  <^eo.  4.  c. 
enacts,  that  if  it  shall  at  any  time  happen  that  any  embezzlement,  siew|"&cr 
waste,  spoil,  or  destruction,  shall  be  made  of  or  in  any  goods  or  warehoused 
merchandize  which  shall  be  warehoused  in  warehouses  under  the  soods. 
authority  of  that  act^  by  or  through  any  wilful  misconduct  of  any 
officer  or  officers  of  customs  or  excise,  such  officer  or  officers  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction, 
suffer  such  punishment  as  may  be  inflicted  by  law  in  cases  of  mis- 
demeanor, (c) 

In  a  late  publication  a  precedent  is  given  of  an  indictment  Emb^zsle- 
against  a  surveyor  of  highways,  for  using  materials,  obtained  for  ^t^^^^"'" 
repairing  the  highways,  upon  his  own  premises,  for  employing  the  highways  of 
public  labourers  on  his  own  grounds,  and  for  embezzling  the  gravel  materials  ^pro- 
and  other  materials  which  had  been  procured  for  the  parish,  (d)   p]2J^jf*th^ 
This  indictment  does  not  appear  to  have  been  framed  upon  the  at  the  expence 
provisions  of  any  statute  ;  but  to  have  charged  the  offence  agsdnst  of  the  parish. 
the  defendant  as  a  misdemeanor  at  common  law ;   laying  the  acts 
to  have  been  done  by  colour  of  his  office,  and  in  dereliction  of  his 
duty  as  surveyor  of  the  highways,  {e) 

(ft)  55  Geo.  3.  e.  137.  s,2,  was  procured  from  the  crown  office, 

(c)  And  in  case  of  a  conviction  the     and  was   nsed  in   1799  against  one 
owner  is  to  be  repaid  for  his  loss  by     Robinson. 

the  commissioners  of  excise.  (e)  See  vol.  I.  p.  1S8.  et  iequ,  as  to 

(d)  3  Chit.  Crim.  L.  666.  where  it  is     offences  by  persons  hi  office, 
said,  in  note  (p),  that  this  indictment 


• 
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Embezzle* 
ments  by  offi- 
cers and  ser- 
▼RQts  of  the 
Bank  of  Eng- 
land. 

15  Geo.  2.  t. 
13.  s.  12. 

Any  officer^ 
&€•  of  the  said 
company 
being  entrust- 
ed with  or 
having  any 
bill>  &c.  or 
other  effects, 
and  secreting 
the  same,  is 
made  guilty 
of  felony 
without  bene- 
fit of  clergy. 


The  15  Oeo.  2. 
c.  13.  s.  12.  is 
not  in  any  re- 
spect repealed 
by  the  39  Geo. 
3.  c.  85. 


6V  BMBBZ2LBMBNT    BY   OFFICBRfi  AND   SERVANTS   OF  THB  BANK 
OF   ENGLAND,   AND   BY  PUBLIC   OFFICERS, 

SuBSBQUBNTLY  to  the  transaction  in  the  case  of  Waite,  (a)  but 
prior  to  the  decision  of  the  Judges  upon  it,  the  statute  15  Geo.  2. 
c.  13.  was  passed ;  the  twelfth  section  of  which  relates  to  em- 
bezzlements by  officers  and  servants  of  the  Bank  of  England. 

It  enacts,  "  that  if  any  officer  or  servant  of  the  said  company 
"  being  entrusted  with  any  note,  bill,  dividend-warrant,  bond, 
'^  deed,  or  any  security,  money,  or  other  effects  belonging  to  the 
"  said  company,  or  having  any  bill,  dividend-warrant,  bond, 
"  deed,  or  any  security  or  effects  of  any  other  person  or  persons, 
"  lodged  or  deposited  with  the  said  company,  or  with  him  as  an 
^^  officer  or  servant  of  the  said  company,  shall  secrete,  imbezil,  or 
^^  run  away  with  any  such  note,  bill,  dividend- wan'ant,  bond,  deed, 
^'  security,  money  or  effects,  or  any  part  of  them  ;  every  officer  or 
^*  servant  so  offending,  and  being  thereof  convicted  in  due  form  of 
^^  law,  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a 
"  felon,  without  benefit  of  clergy." 

The  same  provisions  are  repeated  in  the  35  Geo.  3.  c.  66.  s.  6., 
and  37  Geo.  3.  c.  46.  s.  6.  (which  makes  certain  annuities,  created 
by  the  parliament  of  Ireland  tranferrable,  and  the  dividends  pay- 
able at  the  Bank  of  England)  with  respect  to  effects  deposited  in 
pursuance  of  those  acts.  And  there  is  a  similar  provision  in  the 
24  Geo.  2.  c.  11.  s.  3.  with  respect  to  the  officers  and  servants  ^of 
the  South  Sea  company. 

It  appears  to  have  been  at  one  time  supposed  that  the  general 
words  of  a  subsequent  statute  39  Geo.  3.  c.  85.  mentioned  in  a  pre- 
ceding chapter,  (A)  but  now  repealed,  might  be  considered  as  so 
covering  the  offences  mentioned  in  the  15  Geo.  2.  c.  13.  s.  12.  as 
to  do  away  the  capital  part  of  the  punishment  therein  pre- 
scribed, (c)  But  the  point  having  been  brought  under  the  con- 
sideration of  the  twelve  Judges,  they  were  unanimously  of  opinion 
that  nothing  contained  in  the  39  Geo.  3.  c.  85,  operated  as  a  re- 
peal of  any  part  of  the  15  Geo.  2.  c.  13.  (d) 


(a)  Ante,  S04. 
',    {b)  Ante,  207,  et  sffqu, 

(c)  See  the  argument  of  Erskine, 
for  the  prisoner,  in  Aslett's  second 
case,  2  Leach  96i:  and  the  doubt 
is  mentioned  in  2  East  P.  C.  c.  16. 


s.  19.  p.  579  $  but  sufficient  reasons 
are  there  given  why  the  statute,  39 
Geo.  S.  c.  85.  had  not  such  an 
operation. 

(d)  Aslett's  second  case,   S  Leach 
970.  Russ.  &  Ry.  67. 
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It  seems  that  a  note  once  cancelled  by  the  bank  is'  not  within  It  seems  that 
this  statute  of  15  Geo.  2.,  a  note,  security,  or  effects  of  the  bank  ;   Jan^^^S^^t 
or  at  least  that  a  person  only  employed  to  call  over  the  sums  and  the  Bank  is 
numbers  from  the  cash-book,  though  he  has  access  to  the  "  file  "  not  a  note,  &c. 
of  cancelled  notes,  cannot  be  found  guilty  for  taking  a  note' from  the  ^*Je  15  Geo*^" 
file  as  a  person  intrusted  with  such  note.  The  prisoner  was  indicted  c.  13.  s.  12. 
as  a  servant  intrusted  with  a  note  of  the  governor  and  company  for  The  person 
embezzling  it.     It  appeared  that  he  took  it  off  a  cancelled  file  to  ^tWn"tSi8 
which  he  and  many  other  clerks  had  access,  and  that  he  was  the  act  must  be  a 
person  who  read  from  the  cash-book  the  sums  and  dates  to  check  person  <?«- 
the  cancelled  account,  and  there  was  evidence  that  his  motive  was  '""'^^>  ^^ 
to  get  a  reward  from  the  bank  by  shewing  how  this  fraud  could 
be  committed.    The  recorder  saved  the  points  whether  the  can- 
celled note  came  within  the  description  in  15  Geo.  2.,  of  a  note, 
security,  or  effects  of  the  bank ;    and  also  whether,  in  case  it  did, 
the  prisoner  was  so  entrusted  with  the  possession  of  it  as  to  be 
within  the  statute'.    The  conviction  was  held  bad,  on  the  ground 
that  it  did  not  appear  by  the  facts,  as  stated,  that  the  prisoner  was 
a  person  entrusted  with  the  cancelled  note,  although  he  had  access 
to  it.  (e) 

An  indictment  on  this  statute  was  holden  bad  in  charging  the  Aslett's  (drst) 
prisoner  with  embezzling  ^'  certain  bills,  commonly  called  ex-  case. 
*^  chequer  billsy"  when  the  person  who  signed  the  bills  on  the  ment  cham 
part  of  government  was  not  legally  authorized  so  to  do.     It  ap-  the  prisoner 
peared  that  the  bills  in  question  were  issued  under  the  statute  43  wUhembez- 
Geo.  3.  c.  5.  which  contained  a  proviso  that  every  such  bill  should  ?« vSu  *com-" 
be  signed  by  the  auditor  of  the  exchequer,  or  in  his  name,  by  any  <'  moniycaiicd 
person  duly  authorized  by  him  to  sign  the  same  with  the  approba-  "  exchequer 

£•  r  A.^^^  r  xL     1      J      ^  •     •  £  j.\.     A.  *' hills ;"  and 

tion  of  three  or  more  of  the  lords  commissioners  of  the  treasury,  .^  ^^  holden 
in  writing  under  their  hands ;    but  which  proviso  had  not  been  bad,  on  its 
complied  with,  inasmuch  as  the  authority  of  a  Mr.  Jennings,  by  T*^^*.^'*? 'J** 
whom  the  bills  were,  in  fact,  signed,  had  not  been  properly  re-  \^^  \\lticd  by 
newed.    Upon  this  it  was  objected,  on  behalf  of  the  prisoner,  that  a  person  not 
the  bills  in  question  were  not  legal  exchequer  bills  j    and  that,  as  legally  au- 
the  indictment  in  every  count,  averred  the  instruments  alleged  to  sig"them.'' 
have  been  embezzled  to  be  exchequer  bills,  the  allegation  was  not 
proved,  and  the  prisoner  must  be  acquitted.    And  the  court  were 
of  opinion  that  the  objection  was  good ;   that  as  the  formalities 
required  by  the  statute,  by  which  these  bills  were  created,  had 
not  been  complied  with,  they  were  not  good  exchequer  bills ;  and 
diat  the  circumstances  of  the  Bank  of  England  having  purchased 
them  as  exchequer  bills,  and  of  the  bills  having  in  that  character 
answered  the   purposes  for  which  they  were  originally  created, 
could  have  no  effect  in  this  case,  as  they  could  not  alter  the  na- 
ture of  the  feet.  (/) 

But  the  prisoner  was  detained ;  and  shortly  afterwards  another  Asiett's  (se« 
indictment  was  preferred  against  him,  upon  which  he  was  con-   jo"^)  case, 
victed.    This  indictment  described  the  exchequer  bills  in  question  ^J^j^^  "* 

(tf)  Rex   V.   Bakeweil,    November  effected  merely  by  a  punch  through. 
1802.  MS.  Bayley,  J.,  and  Russ.  &  (/)  Aslett's  (first)  case,  ear.  Mac* 
Ry.  35.    The  case  is  reported  in  8  donald,  C.  B.,  Rooke,  J.,  and  Law- 
Leach  943,  and  noticed  by  Le  Blanc,  rence,  J.,  O.  6,  1803.    2  Leach  954. 
J.>  2  Leach  947.    The  cancelling  was 

yoL.  II.  Q 
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that  ezche-      as  efflects  belonging  to  the  governor  and  company  of  the  Bank  of 
qucr  bilia  pur-  England ;  statmiT  the  effects,  in  the  first  count,  as  paper  writipes. 

chased  by  the  ®      ^.        ^    i.  ®       i_  i -n        •     xl  j  ^  _I  • 

Bank  for  a       purporting  to  be  exchequer  bills ;  m  the  second  count,  as  certain 
good  consi-      papers  upon  the  credit  whereof  the  bank  had  advanced  a  large  sum 
deratwn,  but    Qf  money  5  and  in  the  third  count,  as  certain  papers,  &c.  pur- 
o^e  ofthe^    porting  to  be  bills  commonly  called  exchequer  bills ;  and  in  other 
auditor  of  the   counts,   the  exchequer  bills  in   question   were  called  securities 
exchequer  by    instead  of  effects.    It  was  objected  by  the  counsel  for  the  prisoner, 
legally  au^^      before  any  evidence  was  called  on  the  part  of  the  prosecution^ 
thorized»  are    that,  as  it  had  been  determined,  by  his  acquittal  on  the  former 
or^an"^^?*"   indictment,  that  the  papers  he  was  charged  with  having  embezzled 
"  effects/''      were  not  exche^er  bills  at  the  time  of  the  embezzlement,  he  could 
within  the       not  be  again  charged  with  having  embezzled  the  same  papers^ 
SrHs^l^eo  2   ^  "^cing  effi^ts  belonging  to  the  Bank  of  England ;  he  having 
c.  13. 8. 12.       committed  no  other  act  of  embezzlement  than  that  contained 
and  that  a        in  the  former  indictment ;  for  though  by  a  remedial  statute,  43 
h^^em-^^^   Geo.  3.   c.  60.  these  defective  papers  had  been  rendered  good 
bezziingsuch    and  valid  exchequer  bills   for  civil  purposes^  yet,   that  statute 
bills,  may  be    having  impliedly  declared  that  these  papers  were,  previously  to 
Sony  under     ^®  passing  it,  mere  waste  papers,  and  of  no  value  at  the  tune 
that  statute,      the  embezzlement  of  them  took  place,  it  could  not  ear  post  facto 
make  them  valuable  effects^  within  the  statute  15  Geo.  2.  c.  13.  s. 
12 ;    which  word  effects,  it  was  contended,  could  apply  only  to 
things  in  themselves  of  intrinsic  value.     But  Le  Blanc,  J«  ob* 
served,  that  the  word  ^^  securities ''  was  used  in  the  statute  as  well 
as  the  word  '^  effects  \'  which  shewed  that  the  legislature  intended 
that  the  statute  should  extend  to  other  kinds  of  property  than  se- 
curities ;    the  word  effects  being  of  a  larger  and  more  compre- 
hensive meaning  than  the  word  securities :    and  he  directed  that 
the  trial  should  proceed.      The  facts  of  the  case   were  then 
proved;   and  the  jury  having  found   the   prisoner   guilty,  the 
case  was  reserved  for  the  consideration  of  the  twelve  Judges. 
The  important  question   submitted  to  them  was,  whether,  on 
the  tnie  construction  of  the  statute  15  Geo,  2,  c.  13.   s.  12., 
these  papers,  which  were  issued  as  exchequ^  bills,  did,  in  point 
of  law,  come  within  the  words  ^^  effects^  or  securities,"  meant 
to  be  described  in  the  act  of  parliament  ?     After  able  argument 
by  counsel,  and  much  consideration  by  the  Judges,  at  Afferent 
conferences,  the  result  oi  their  mature  deliberation  waa  com- 
municated   by    Lord    Alvanley^    C.  J.,    who    stated   that    thfi 
Judges  had  not  been  unanimous  upon  this  point,   but  tliat  a 
majority  of  them  were  of  opinion  that  the  bilU,  or  pafiera,  vere 
'^  effects,  or  securities,"  within  the  true  meaoing  of  the  act,  and 
that  the  prisoner  was  properly  convicted.    After  alluding  to  the 
great  object  of  the  legislature,  in  giving  protection  and  security  to 
the  Bank  of  England,  his  kurdship  proceeded  to  stale  that  the 
papers  in  question  were  papers  of  value ;  that  though  they  might 
not,  on  the  face  of  them,  be  of  any  descriptive  legal  value,  yet  that 
they  carried  about  them  such  a  consequence,  at  least,  as  might 
make  their  preservation  of  infinite  Importance  to  the  bank ;  tibat 
the  government  of  the  country  was  pledged  to  pay  them  even  as 
they  were,  the  holders  of  them  having  as  strong  a  claim  upon  the 
justice  of  the  government  for  such  payment  as  if  they  were 
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technically  correct  in  all  their  parts ;  and  that  they  were,  therefore, 
in  the  true  meaning  of  the  word,  securities  which  might  be  rendered 
available  to  any  persons  having  the  legal  right  to  them.  He  then 
observed,  that  the  papers  in  question  were  not  less  to  be  deemed 
effects;  which  word  was  a  very  large  and  general  term,  and  con- 
fined to  no  particular  description  of  property,  either  in  specie,  or 
value ;  and  was,  therefore,  probably  inserted  in  the  act,  studiously, 
when  the  legislature  were  placing  a  special  guard  around  the  bank; 
and  also  that  the  offence  of  embezzhng  the  effects,  or  securities, 
mentioned  in  the  act,  was  not  made  larceny,  where  some  value 
must  attach  on  the  thing  taken,  but  was  created  a  felony,  which 
induced  no  necessity  for  any  value  being  ascertained.  He  then 
put  several  cases  to  shew  that  the  papers  in  question  were  effects; 
and  after  stating  that  the  Judges  had  not  found  themselves  driven 
to  the  extreme  length  of  construing  the  word  *'  effects"  to  extend 
to  such  trifling  articles  as  the  stumps  of  old  pens,  or  a  piece  of 
blotting  paper  (an  absurdity  which  had  been  supposed  in  argument) ; 
be  ssdd  that  their  judgment  only  determined  that  the  words  of  the 
act  necessarily  extended  to  such  securities,  or  effects,  as  were  en- 
trusted to  the  ojBBicers  and  servants  of  the  bank ;  and  that  the  billa 
in  question  came  under  that  description,  {g) 

A  recent  statute,  50  Geo.  3.  c.  59.  has  been  passed  for  the  more  of  embezzle- 
effectually  preventing  the  embezzlement  of  money  or  securities  for  "i«j?J  ^onfes 
money  belonging  to  the  public,  by  any  collector,  receiver,  or  other  Jy  pubUc^offi- 
person  entrusted  with  the  receipt,  care,  or  management  thereof;  cen,  coilect- 
and  it  makes  persons  offending  by  such  embezzlement  guilty  of  a  ^^»  ^^* 
misdemeanor. 

The  first  section  of  the  statute  enacts,  "  that  if  any  person  or  50  Geo.  3.  c. 
'•  persons  to  whom  any  money  or  securities  for  money  shalj  be  is-  ^^^'^J^^J, 
''  sued  for  public  services,  shall  embezzle  such  money,  or  in  any  xiing  or  frau- 
manner  fraudulently  apply  the  same  to  hie  own  use  or  benefit,  or  dulcntiy  «p- 
for  any  purpose  whatever  except  for  public  services,  every  such  fg^^ftotJem 
person  ao  offending,  and  being  thereof  duly  convicted  according  for  ihc  public 
to  law,  in  any  part  of  the  united  kingdom,  shall  be  adjudged  services,  to  be 
guilty  of  a  misdemeanor,  and  shall  be  sentenced  to  be  trans-  "y^^/f ^ifSi- 
ported  beyond  the  sea,  or  to  receive  such  other  punishment  as  naeanor,  and 
may  by  law  be  inflicted  on  persons  guilty  of  misdemeanors,  and  punisbed  by 
as  the  court  before  which  such  offenders  may  be  tried  and  con-  |[on!  &c!*" 
''  victed  shall  adjudge.' ' 

The  second  section  enacts,  "  that  if  any  such  officer,  collector,  60  Geo.  3.  c. 
or  receiver  so  entrusted  with  the  receipt,  custody,  or  manage-  o^;.J;^po;i^"J 
ment  of  any  part  of  the  public  revenues,  shall  knowingly  furnish  ^f^  ^J.  en- 
"  false  statements  or  returns  of  the  sums  of  money  collected  by  trusted  ivith 
**  him  or  entrusted  to  his  care,  or  of  the  balances  of  money  in  his  iJ^^^gemenT 
^'  hands  or  under  his  controul,  such  officer,  collector,  or  receiver  so  of  the  public 
"  olfending,  and  being  thereof  convicted,  shall  be  adjudged  guilty  revenues,  and 
"  of  a  misdemeanor,  and  shall  be  adjudged  to  suffer  the  punishment  J^"g^'J|. 
^^  of  fine  and  imprisonment,  at  the  discretion  of  the  court,  and  be  ments,*  to  be 
"  rendered  for  ever  incapable  of  holding  or  enjoying  any  office  *^"**^®^^^^|jj,. 
"  under  the  crown.''  S^c^o?, 

,      ,  and  pnoisbcd 

(g)  Aslett*8  (second)  case,  O.  B.  1 803     point  decided  in  this  case,  naracly,  that  y^y  fine  and 

and  1804, 1  New  Rep.  1.  2  Leach  958.,     the  15  Geo.  2.  c.  IS.  is  not  repealed  imprisonment, 

aod  RttSB.  6l  Ry.  67.    As  to  anotho*     by  39  Geo.  3.  c  85.,  see  anie,  224.  &c. 
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CHAPTER  THE  TWENTY-FIRST. 


OP  LARCENY  AND  BMBEZZLEMBNT  BY  PERSONS  IN  THE  POST- 
OFFICE  ;  OF  STEALING  LETTERS  ;  AND  OF  SECRETING  BAGS  OB 
MAILS   OF   LETTERS. 


Embezzle- 
meat  and 
stealing  of  let- 
ters or  their 
contents  by 
persons  em- 
ployed in  the 
Post-office. 


52  Geo.  3.  c. 
143.  s.  1.  ex- 
tends clergy 
to  all  offences 
in  breach  of 
the  re%*enne 
laws,  except 
such  as  are 
deprived  of 
clergy  by  this 
act. 


52  Geo.  3.  c, 
143.  s.  2. 


The  statutes  relating  to  these  offences  are^  the  5  Geo.  3.  c.  2&. 
the  7  Geo.  3.  c.  60.  the  42  Geo.  3.  c.  81.  and  the  52  Geo.  3.  c. 
143.  And  the  offences  appear  to  consist, — I.  In  the  embezzlement 
and  stealing  of  letters  or  their  contents  by  persons  employed  in  the 
Post-office ;  II.  In  the  destroying  letters,  or  embezzling  the  postage 
of  them,  by  persons  so  employed ;  III.  In  embezzling  or  purloin- 
ing of  printed  proceedings  in  parliament,  newspapers,  &c.  by  per- 
sons so  employed.  IV;  In  the  stealing  of  letters  by  persons  not 
employed  in  the  Post-office ;  and  V.  In  the  secreting,  &c.  letters^ 
or  bags,  or  mails  of  letters,  which  may  have  been  found  or  picked 
up. 

I.  The  embezzlement  and  stealing  of  letters,  or  their  contents,  by 
persons  employed  in  the  Post-office,  were  made  felonies  without 
benefit  of  clergy,  by  the  statutes  5  Geo.  3.  c.  25.  s.  17.  7  Geo.  3. 
c.  50.  s.  I.  and  42  Geo.  3.  c.  81.  s.  1. ;  but  it  does  not  seem  ne- 
cessary to  refer  particularly  to  those  statutes  at  the  present  time, 
as  their  provisions,  in  respect  to  the  offences  in  question,  appear 
to  be  included  in  the  more  recent  statute  52  Geo.  3.  c.  143.  s.  2. 
which  was  passed  in  order  to  reduce  into  one  statute  those  provi- 
sions contained  in  any  revenue  laws  then  in  force,  whereby  the 
penalty  of  death  was  imposed  for  any  act  done  in  breach  of  or  in 
resistance  to  those  laws. 

This  statute  enacts,  ^'  that  in  all  cases  where  any  act  to  be  done 
"  or  committed  after  the  passing  of  this  act  in  breach  of  or  in  resist- 
**  ance  to  any  part  of  the  laws  for  collecting  his  majesty's  revenue 
"  in  Great  Britain  would  by  the  laws  now  in  force  subject  the  of- 
"  fender  to  suffer  death  as  guilty  of  felony  without  benefit  of  clergy 
"  by  virtue  of  the  said  laws  or  any  of  them  such  act  so  to  be  done 
^^  or  committed  shall  be  deemed  and  taken  to  be  felony  with  bene- 
^'  fit  of  clergy  and  punishable  only  as  such  unless  the  same  shall 
**  also  be  declared  to  be  felony  without  benefit  of  clergy  by  this 
''  act."  (a) 

The  statute  then  enacts,  "  that  if  any  deputy,  clerk^  agent^ 


(«)  S.  1. 
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letter-carrier,  post-boy,  or  rider,  or  any  other  o£Bcer  or  person  Penons  cm- 


**  whatsoever  employed  by  or  under  the  Post-office  of  Great  Bri-  ployed  in  the 

^e    *-€^lw%       Iwx    MkOoSvtnfV       ofOTnninry       o/^«.«-irkf*       /«Vto«.mnf*       #«»i.»,t:»»       «^.^         Post-Olfice   8C- 


em- 


*'  tain,  in  receiving,  stamping,  sorting,  charging,  carrying,  con-  cretins    - 

^'  veying  or  delivering  letters  or  packets,  or  in  any  other  business  bezzUng,  &c. 

^*  relating  to  the  said  office,  shall  secrete,  embezzle,  or  destroy  "^y  letter,  &c. 

**  any  letter  or  packet,  or  b^  or  mail  of  letters  with  which  he  or  any'JIlUk? 

^^  she  shall  have  been  entrusted  in  consequence  of  such  employ-  note,  bill,  &c 

**  ment,  or  which  shall  in  any  other  manner  have  come  to  his  or  ^J^  any  part 

'^  her  hands  or  possession  whilst  so  employed,  containing  the  whole  gteLIng  the 

<<  or  any  part  or  parts  of  any  bank  note,  bank  post  bill,  bill  of  same  out  of 

^*  exchange,  exchequer  bill.  South  Sea  or  East  India  bond,  divi-  any  letter,  &c, 

*'  dend  warrant,  either  of  the  Bank,  South  Sea,  East  India,  or  "ffciony*with- 

'^  any  other  company,  society,  or  corporation,  navy  or  victualling,  out  benefit  of 

^'  or  transport  bill,  ordnance  debenture,  seaman's  ticket,  state  lot-  clergy. 

^^  tery  ticket  or  certificate,  bank  receipt  for  payment  on  any  loan, 

'^  note  of  assignment  of  stock  in  the  funds,  letter  of  attorney  for 

*^  receiving  annuities   or  dividends,  or  for  selling  stock  in  the 

^^  funds,  or  belonging  to  any  company,  society,  or  corporation, 

'^  American  provincial  bill  of  credit,  goldsmith's  or  banker's  letter 

^^  of  credit,  or  note  for  or  relating  to  the  payment  of  money  or 

^^  other  bond  or  warrant,  draft,  bill,  or  promissory  note  whatso- 

^^  ever  for  the  payment  of  money  ;  or  shall  steal  and  take  out  of 

^*  any  letter  or  packet  with  which  he  or  she  shall  have  been  so  en- 

^'  trusted  or  which  shall  have  so  come  to  his  or  her  hands  orposses- 

^^  sion,  the  whole  or  any  part  or  parts  of  any  such  bank  note,  bank 

^^  post  bill,  bill  of  exchange,  exchequer  bill,  South  Sea  or  East  India 

^^  bond,  dividend  warrant,  either  of  the  Bank,   South  Sea,  East 

^^  India,  or  any  other  company,  society,  or  corporation,  navy  or 

'^  victualling  or  transport  bill,  ordnance  debenture,  seaman's  ticket, 

'^  utate  lottery  ticket  or  certificate,  bank  receipt  for  payment  of 

^'  any  loan,  note  of  assignment  of  stock  in  the  funds,  letter  of  at- 

"  tomey  for  receiving  annuities  or  dividends,  or  for  selling  stock 

**  in  the  funds,  or  belonging  to  any  company,  society,  or  corpora- 

**  tion,  American  provincial  bill  of  credit,  goldsmith's  or  banker's 

"  letter  of  credit,  or  note  for  or  relating  to  the  payment  of  money, 

*'  or  other  bond  or  warrant,  draft,  bill,  or  promissory  note  what- 

"  soever  for  the  payment  of  money ;  every  person  so  offending, 

"  being  thereof  convicted,  shall  be  adjudged  guilty  of  felony,  and 

^'  shall  suffer  death  as  a  felon,  without  benefit  of  clergy.'* 

The  4th  section  of  the  statute  relates  to  aiders  and  abettors,  and  52  Geo.  3.  c. 
to  accessories ;  and  enacts, "  that  if  any  person  shall  counsel,  com-  ll^j.""  *•  j^ 
"  mand,  hire,  persuade,  procure,  £ud  or  abet  any  such  deputy,  torsHnd  ac-" 
**  clerk,  agent,  letter  carrier,  post-boy  or  rider,  or  any  officer  or  Gessories 
"  person  whatsoever  employed  by  or  under  the  said  office,  in  re-  fef^'LV'jS^out 
ceiving,  stamping,  sorting,  charging,   carrying,  conveying  or  benefit  of 
delivering  letters  or  packets,  or  in  any  other  business  relating  to  clergy :  and 
the  said  office,  to  commit  any  of  the  offences  herembefore  men-  J^Jd  bSSre 
"  tioned,  or  shall,  with  a  fraudulent  intention,  buy  or  receive  the  or  after  the 
"  whole  or  any  part  or  parts  of  any  such  security  or  instrument  principal 
**  as  hereinbefore  described,  which  shall  have  been  contained  in,  ^*^®°- 
'^  and  which,  at  the  time  of  buying  or  receiving  thereof,  he  shall 
*'  know  to  have  been  containea  in  any  such  letter  or  packet  so 
^^  secreted,  embezzled,  stolen  or  taken  by  any  deputy;  clerk^  agent. 
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The  52  Geo.  3. 
c  143.  relates 
expressly  to 
the  embez- 
zling, &c.  of 
any  part  of  a 
bank-note,  &c. 


Constmction 
of  the  similar 
provisions  of 
the  7  Geo.  3. 
C.50. 


Willougbby's 
case. 

Holden  that 
a  bill  of  ex- 
change might 
be  laid  as  a 
warrant  for 
the  payment 
of  money 
within  the 
statute  7  Geo. 
3.  c.  50. 


«  letter  carrier,  post-boy  or  rider,  or  any  other  officer  or  persoD  so 
^^  employed  as  aforesaid,  or  which  such  person  so  baying  or  re- 
"  ceiving  as  aforesaid  shall,  at  the  time  of  buying  or  receiving 
"  thereof,  know  to  have  been  contained  in  and  stolen  and  taken 
^^  out  of  any  letter  or  packet  stolen  and  taken  from  or  out  of  any 
"  mail  or  bag  of  letters  sent  and  conveyed  by  such  post,  or  from 
^'  or  out  of  any  post-office  or  house  or  place  for  the  receipt  or  de- 
'^  livery  of  letters  or  packets,  or  bags  or  mails  oS  letters  sent  or  to 
'^  be  sent  by  such  post ;  every  person  so  offending,  and  being 
^^  thereof  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall 
"  suffer  death  as  a  felon,  without  benefit  of  clergy,  and  shall  and 
*^  may  be  tried,  convicted  and  attainted  of  such  felony,  as  well 
*^  before  as  after  the  trial  or  conviction  of  the  principal  felon;  and 
^^  whether  the  said  principal  felon  shall  have  been  apprehended  or 
^^  shall  be  amenable  to  justice  or  not/' 

This  statute,  52  Geo.  3.  c.  143.  relates  expressly  to  the  em- 
bezzling and  stealing  the  whole  or  afty  part  of  a  bank  note,  &c. 
The  former  statute,  7  Geo.  3.  c*  50.,  was  not  equally  extensive  ; 
but  it  was  holden  that  a  letter  carrier  secreting  half  a  bank  note 
in  one  letter  on  one  day,  and  the  other  half  in  another  letter  on 
another  day,  was  guilty  of  a  secreting  within  that  statute,  {b)  And 
the  42  Geo.  3.  c.  81.  s.  2.  extended  the  provisions  of  the  7  Geo.  3. 
c.  50.  to  the  protection  of  any  parts  of  the  securities  or  instruments 
therein-mentioned. 

Some  of  the  cases  decided  upon  the  7  Geo.  3.  c.  50.  may  be 
useful  in  the  construction  of  the  similar  provisions  of  the  52  Geo.  3. 
c.  143. 

It  was  holden  upon  an  indictment  on  the  7  Geo.  3.  c.  50.  charge 
ing  the  prisoner,  as  a  servant  to  the  Post-office,  with  embezzling  a 
letter  containing  a  bill  of  exchange,  that  it  was  not  necessary  to 
prove  that  he  had  taken  the  oath  required  by  the  statute  9  Ann. 
c.  10.  s.  41.  (c)  It  was  objected,  that  as  he  had  not  taken  the 
oath,  he  could  not  be  considered  as  a  legal  servant  to  the  Post- 
office  ;  but  the  objection,  being  submitted  to  the  consideration  of 
the  twelve  Judges,  was  over-ruled,  (rf) 

It  was  decided  on  the  statute  7  Geo.  3.  c.  50.  that  a  bill  of  ex- 
change might  be  laid  in  the  indictment  as  a  warrant  for  the  pay- 
ment of  money.  The  prisoner,  a  clerk  employed  in  the  post- 
office  at  Birmingham,  was  charged  in  the  indictment  with  stealing 
from  a  letter  a  certain  warrant  for  the  payment  of  money  ;  and  it 
was  objected  on  his  behalf  that  the  instrument  in  question  was 
not,  according  to  the  true  construction  of  the  statute,  a  warrant 


{b)  Bex  V.  Moore,  O.  B.  1798,  8 
Leach  575.  S  East.  P.  C.  c.  16.  s.  22. 
p.  582. 

(r)  That  statute  enacts,  that  no  per« 
son  shall  be  capable  of  exercising  any 
employment  relating  to  the  Post- 
office,  &c.  unless  he  shall  have  first 
taken  an  oath  therein  mentioned. 
But  no  penalty  is  annexed  to  the 
omission. 

(i)  Clay's  case,  York  Lent  Ass.  1784, 


East.  T.  1784,  8  East.  P.  C.c.  16.  s.  81. 
p.  580.  1  Leach  3.  note  (a).  The 
prisoner  was  acquitted  on  one  indict- 
roent,  on  the  supposed -yalidity  of  the 
objection,  that  i)e  had  not  taken  the 
oath :  but  other  indictments  having 
been  preferred  againsf  him  for  similar 
offences,,  it  was  tbouffht  necessary  to 
take  the  opinion  of  toe  Judges  on  the 
point. 
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for  the  pajrment  of  money,  but  a  post-bill,  note,  or  bill  of  ex- 
change. («)  The  prisoner  having  been  found  guilty,  this  point 
was  submitted  to  the  consideration  of  the  Judges.  Three  of  the 
Judges  doubted,  at  first,  whether  the  instrument  could  be  con- 
sidered as  a  warrant  within  the  meaning  of  the  statute ;  for  as  the 
statute  enumerated  specific  things,  and  expressly  mentioned  bills 
of  exchange,  they  thought  that  the  words  **  other  warrant"  must 
mean  something  besides  a  bill  of  exchange,  (such  as  warrants  from 
flome  of  the  public  boards  for  payment  of  money)  but  they  after- 
wards admitted  that  the  case  could  not  be  distinguished  from  a 
case  of  forgery,  where  an  indictment  laid  in  the  same  maniler  was 
Iiolden  good;  (f)  and  they  ultimately  appeared  to  be  satisfied  as  to 
the  indictment  in  the  present  case.  The  other  nine  Judges  were 
dear,  that  the  indictment  was  well  laid ;  as  the  instrument,  though 
it  was  a  bill  of  exchange,  was  also  a  warrant  for  the  payment  of 
money,  that  it  was  a  voucher  to  the  bankers,  or  drawers,  if 
genuine,  for  the  payment,  and  that  it  might  also  have  been  laid 
as  a  draft,  {g) 

In  a  case  where  the  indictment  charged  the  prisoner,  as  a  per-  Pooicy's  case. 
son  employed  in  sorting  letters  in  the  Post-office,  with  secreting  a  J^J^ting  t^ 
letter,  containing  a  draft  purporting  to  be  drawn  in  London,  but  be  drawn  ia 
which  appeared  upon  the  evidence  to  have  been  drawn  at  Maid-  London,  but 
stone,  witfumt  having  any  stamp  ujjon  it,  contrary  to  the  31  Geo.  3.  JJ  Maidstone, 
c.  2&.  8.  4.,  it  was  holden  that  this  was  not  a  draft  for  the  pay-  wukmu  any  * 
inent  of  money  within  the  statute  /Geo.  3.  c.  50.  s.  1.    The  ob-  "^"V »«  »'» 
jections  submitted  on  behalf  of  the  prisoner  at  the  trial  were,  first;  ^iJ^^ttwas 
that  a  draft  on  a  banker  or  bill  of  exchange  not  stamped  pursuant  takenbyaser- 
to  the  direction  of  the  statutes  31  Geo.  3.  c.  25.  and  37  Geo.  3.  p^^^^Jf^^t 
c.  136.  couM  not  be  received  in  evidence  for  any  purpose ;  but  if,  of  Viettcr  en- 
on  the  authority  of  decided  cases,  it  should  be  thought  admissible;  trftatedto  his 
then,  secondly,  that  such  a  draft  or  bill  of  exchange,  if  it  could  be  ^»  **  TJ" 
so  called,  could  not  be  the  subject  of  larceny,  inasmuch  as  it  could  t^is  was  not  a 
not  be  of  any  value  whatever ;  and,  thirdly,  that  being  so  invalid,  draft  for  the 
it  could  not  be  considered  as  a  security  for  the  payment  of  money  ^J™*°4iAin 
within  the  statute  2  Geo.  3.  c.  25.  s.  3.  the  secreting  of  which,  T^Qeofakc.so. 
when  sent  in  a  letter,  came  vrithin  the  meaning  of  the  7  Geo.  3. 
c.  50.    The  note  was,  however,  received  in  evidence  by  the  court; 
and  the  jury  found  the  prisoner  guilty.     But  the  case  was  reserved 
for  the  consideration  of  the  twelve  Judges,  and  argued  before  them 
at  considerable  length.     It  was  contended,  on  behalf  of  the  pri- 
soner, that  the  paper  writing  in  question,  purporting  to  be  a  draft 
for  payment  of  money,  was  not  in  law  a  draft  for  payment  of  mo- 
ney, within  the  7  Geo.  3.  c.  50.,  inasmuch  as  it  was  not  stamped 
pursuant  to  the  stamp  acts;  (A)  and  that,  being  unstamped,  it  was 

(fi)  It  was  in  the  following  form : —  As  to  this  beinf  a  post  bill,  it  was 

Post  Bill.  observed,  that  the  wordis  of  the  act 

Ko.  6127.  were  «  Bank  post  bill/* 

Birmingham,  ISth  Feb.  1783.  (/)  Shepherd's  case,  Mich.  T.  1781, 

Sir  Wm.  Lemon  Bt.  and  Co.  bankers  2' East  P.  C.  c.  16.  s.  22.  p.  582. 

London,    pay  5  Gs.  to  Mr.  Richd.  (g)  Willoughby's    case,    fFarwiek 

Moore  or  bearer,  on  dem'  value  rec^.  Lent  Ass.  1783,  Bast.T.  1783.   2  East 

Robt  Coales.  P.  C.  c.  16.  s.  22.  p.  581. 

Five  Gs.  (h)  31  Geo.  3.  c.  25.  and  37  Geo.  3. 

Bntd.  R.  Moore.  c.  136. 
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not  a  chose  in  action,  the  stealing  of  which  could  be  the  subject 
of  larceny  within  the  statute  2  Geo.  2.  c.  25.  s.  3.  (t)  for  wit^ut 
a  stamp  it  was  of  no  value.  That  the  statute  7  Geo.  3.  c.  50. 
either  creates  a  new  felony,  or  takes  away  the  benefit  of  clergy 
from  an  old  offence  ;  and  that,  in  either  case,  the  instrument  se- 
creted or  stolen  must  be  of  some  value;  whereas  the  draft  m 
question  was  of  no  legal  value,  being  a  draft  drawn  contrary  to 
the  directions  of  the  legislature,  who  by  the  stamp  act  had  de- 
clared that  a  draft  so  drawn  should  not  ^^  be  pleaded  or  ^ven  in 
^^  evidence  in  any  court,  or  admitted  in  any  court  to  be  good,  use- 
^^  ful,  or  available,  in  law  or  equity."  {k)  And  several  cases  of 
forgery  were  cited,  in  which  it  had  been  holden,  that  a  forged 
order  for  the  payment  of  money,  or  delivery  of  goods,  must  be 
such  as,  if  genuine,  would  be'  compulsory,  and  might  be  legally 
enforced.  (/)  It  was  also  argued,  that  even  if  the  paper  writing  ia 
question  were  admissible  in  evidence  on  this  indictment,  though 
not  stamped  according  to  the  directions  of  the  statute,  yet  that  it 
did  not  prove  the  allegation  in  the  indictment  that  the  said  draft 
then  and  there  was  in  force,  and  the  property  of,  &c.,  and  the 
sum  of  money  made  payable  and  secured  thereby  unsatisfied  ;*' 
that  this  allegation  was  material  and  not  proved,  but  on  the  con- 
trary absolutely  negatived  by  the  evidence ;  inasmuch  as,  for  want 
of  a  stamp,  the  writing  in  question  appeared  to  be  an  instrument 
which  could  not  be  enforced,  which  could  not  impart  any  property 
in  the  drawer,  which  could  not  secure  any  sum  of  money,  and  on 
which  of  course  nothing  could  be  due  and  unsatisfied.  For  the 
crown  it  was  contended,  that  though  a  draft  not  stamped  cannot 
be  given  in  evidence  in  any  action  brought  thereon  to  recover  its 
value,  yet  that  it  is  not  void  and  of  no  effect  to  all  intents  and 
purposes ;  and  cases  were  cited  in  which  it  was  decided  that  a 
forged  draft  drawn  on  unstamped  paper  may  be  given  in  evidence, 
not  only  on  an  indictment  for  forgery,  but  in  an  action  for  the  re- 
covery of  the  penalty,  (m)  That  though  in  case  the  indictment 
had  been  framed  for  larceny,  on  the  statute  2  Geo.  2.  c.  25.  (n)  it 
might  have  been  questionable  whether  the  prisoner  could  have 
been  legally  convicted,  as  that  statute  does  not  mention  ^^  a  draft 
^^  for  the  payment  of  money'^  eo  nomine,  and  as  the  instruments  . 
therein  enumerated  are  such  as,  by  retaining  a  value,  may  be 
legally  in  force  for  the  money  due  and  unsatisfied  upon  them ;  yet 
in  this  case,  as  the  indictment  was  framed  entirely  upon  the  sta- 
tute 7  Geo.  3.  c.  50.  it  charged  an  offence  quite  different  and  dis- 


(i)  Jnte,  143. 

ih'}  31  Geo.  3.  c.  25. 

(/)  Mitchell's  case,  Post.  119.— 
Locket's  case,  1  Leach  94.  2  East.  P. 
C.  c.  19.  s.  38.  p.  940.    Williams's  case 

1  Leach  114.  2  East.  P.  C.  c.  19.  s.  37. 
p.  937.     Eller's  case,   1  Leach  323. 

2  East.  P.  C.  c.  19.  8.  57.  p.  938. 
Clinch's  case,  1  Leach  540.  2  East.  P. 
C.  ibid,  and  Moffatt's  case,  1  Leach 
431.     2  East.  P.  C.  c.  19.  s.  45.  p.  954. 

(m)  Hawkcswood's    case,    I  Leach 


257.  2  East.  P.  C.  c.  19.  S.45.  p.  955. 
Recnlist's  case,  2  Leach  703.  2  East. 
P.  C.  c.  19.  s.  45.  p.  95<(.  jind  it  was 
ohseired  that  Moffatt's  case,  anie^ 
note  (/)  proceeded  upon  the  words  of 
15  Geo.  3.  c.  51.  and  17  Geo.  3.  c  30. 
which  enact,  that  all  notes  drawn  con- 
trary to  the  directions  of  those  acta 
ihall  be  void.  For  the  cases  on  this 
suhject  see  post.  Chap,  on  Forgery. 
(ft)  Jnte,  143. 
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tinct  £rom  that  of  stealing  a  choBe.in  action  under  the  2 Geo.  2. 
c.  25.;  the  obiect  of  the  legislature  in  passing  the  later  statute 
7  Geo.  3.  c.  50.  beuiff  to  secure  the  conveyance  of  every  instru- 
ment, whether  immediately  valuable  or  not^  that  might  be  sent  by 
the  post,  and  to  protect  the  revenue  arising  from  the  postage  of  . 
letters ;  and  the  two  statutes  being  therefore  made  with  different 
objects  in  view,  and  not  in  pari  materid.  And  with  respect  to  the 
objection,  that  the  allegation  in  the  indictment,  that  the  draft  ^'was  ' 
^^  in  force"  was  not  proved,  it  was  answered  that  it  was  an  unne- 
cessary allegation,  and  need  not  be  proved.  In  the  course  of  the 
argument  Lord  Eldon,  C.  J.,  observed,  that  the  legblature  had  not 
maide  it  felony  to  secrete  any  letter,  but  to  secrete  any  letter  con-  " 
taming  any  of  the  particular  securities*  specified  in  the  statute,  (o) 
The  Judges  were  all  of  opinion  that  the  conviction  was  wrong ; 
that  the  draft  not  being  stamped  was  of  no  value,  nor  in  any  way 
available,  and  therefore  was  not  a  bill  or  draft  within  the  act.  (/>) 

In  a  case  where  the  letter  embezzled  was  described  as  having 
contained  several  notes,  it  was  held  to  be  sufficient  to  prove  that 
it  contained  any  one  of  them;  and  also  that  if  the  instrument  is 
upon  the  face  of  it,  a  note,  the  maker's  signature  need  not  be 
proved.  In  the  same  case  it  was  also  held,  that  upon  an  indictment 
stating  the  prisoner  to  have  been  employed  in  two  branches  of  the 
post-office,  proof  of  his  having  been  employed  in  either  is  suf- 
ficient, {q) 

A  case  has  been  mentioned  in  a  former  part  of  this  work,  (r)  R*«w>?*«  case* 
where  upon  an  indictment  on  the  first  section  of  the  statute  7  Geo.  ]etter'c!^^ii' 
3.  c.  50.  it  was  holden,  that  a  servant  of  the  Post-office,  employed  iDgthe;Nttif 
as  a  facer  of  letters,  who  secreted  a  letter  containing  the  paid-  «»'«» of  » 
notes  of  a  country  bank,  which  were  in  the  course  of  being  con-  ho?dcn^o  be  ' 
veyed  from  the  London  bankers,  who  paid  them,  to  the  country  within  the 
bankers,  for  the  purpose  of  being  re-issued,  had  committed  an  ?*^"^q^  ^^' 
offence  within  the  statute ;  as  the  notes,  though  not  re-issued, 
were  considered  as  retaining  the  character,  and  falling  within  the 
description  of  promissory  notes,  (s) 

Upon  an  indictment  on  the  7  Geo.  3.  c.  50.  the  charge  was  Shaw's  case. 
laid  against  the  prisoner,  in  the  first  and  third  counts,  as  a  person  ^.^7°°*'*" 
^^  employed  in  sorting  and  charging  letters  in  the  Post-office;"  counts  m  a 
and  in  the  second  and  fourth  counts  as   a  person  ^^  employed  in  charger  and 
"  the  business  relating  to  the  General  Post-office;"   and  upon  the  ^^^^^^^^ 
evidence  it  appeared,  that  the  prisoner  was  only  a  sorter  and  not  two'other 
a  charger  of  letters,  whereupon  the  jury  were  directed  to  convict  counts,  as  "  a 
him  on  the  second  and  fourth  counts  only.     But  an  objection  was  **  ^"gd  S*" 
afterwards  taken  that,  as  the  prisoner  had  been  acquitted  on  the  « the  Post- 
counts  which  charged  him  as  a  sorter  and  charger,  and  did  not  "  office/'  and 

{o)  And  in  2  Leach  909.  note  (a),  the  statutes. 

it  is  observed,  that  there  does  not  ap-  (p)  Poolev's    case,    S  Leach  887. 

pear  to  be  any  clause  in  either  of  the  3  Bos.  &  Pull.  SI  1.     Russ.  &  Ry.  1 2. 

more  recent  statutes  42  Geo.  3.  c.  81.  (q)  Rex  v,  Ellins,  Mich.  T.  1810, 

or  52  Geo.  S.  c.  143.  by  which  a  ser-  Russ.  &  Ry.  188. 

vant  of  the  Post-office,  who  is  entrust-  (r)  Anle,  147. 

ed  with  a  letter,  may  be  punished  for  (»)  Ranson's  case,    2  Leach  1090, 

secreting,  embezzling,  orstealing  such  Russ.  &  Ry.  232.    And  see  Clarke's 

letter,  unless  it  contains  some^  or  one,  case,  ante^  145,  146, 
or  part  of  the  securities  mentioned  in 
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acquitted  on 
the  coimts  in 
wliich  lie  was 
indicted  as  a 
cluurger  and 
sorter,  be- 
cauBe  it  ap- 
peared that 
be  was  ooly  a 
sorter,  cannot 
be  conricted 
on  the  other 
two  counts. 

Dawson's 


Points  as  to 
the  descrip- 
tion of  the 
letter,  and  of 
the  bills 
creted. 


Evidence. 


Destroying 
letters  or  em- 
bezaling  the 
postage  of 
them  by  per- 
sons employed 
in  the  Post- 
office. 

5  Geo.  3.  c.  25. 
s.  19.  Persons 
employed  to 
receive  the 
postage  of  let-' 


appear  to  be  a  person  employed  by  the  Post-office  in  any  other 
business  but  that  of  sorting,  which  is  one  of  Ihe  employments  par- 
ticulatly  specified  in  the  statute,  he  could  not  be  convicted  on  the 
second  and  fourth  counts.  And  this  objection  being  submitted  to 
the  consideration  of  the  Judges,  they  thought  the  objection  valid  : 
but  they  inclined  to  think  that  the  jury  might  have  convicted  the 
prisoner  on  the  first  and  third  counts,  by  a  special  finding  that  he 
tvas  a  sorter  only,  (t) 

Where  an  indictment  upon  theJOeo.S.  c.  50.  s.  1.  charged 
the  prisoner,  as  a  person  employed  in  the  business  of  the  Post- 
office  as  a  post-boy,  &c.  with  secr^ng,  &c.  certain  bills  of  exr 
change,  contained  in  a  letter  sent  by  the  post,  which  came  to  his 
possession  in  his  said  employment,  it  was  holden  not  to  be  a 
variance,  to  describe  such  letter  in  the  indictment  as  one  ^^  to  be 
delivered  to  Messrs,  B.,  N.,  and  H.;''  as  the  word  Messrs.  was 
frequently  added  to  their  address  in  the  direction  of  letters,  and 
other  papers  received  in  business,  though  the  parties  themselves^ 
in  drawing  or  indorsing  biUs,  making  out  invoices  &c.  wrote  B., 
N«,  and  H.,  without  ever  adding  Messrs,  as  part  of  their  de- 
scription. And  it  was  considered  that  the  acceptance  of  bills, 
directed  to  them  in  that  manner,  would  be  a  using  of  that  firm. 
It  was  also  holden  to  be  sufficient  to  allege,  in  part  description  of 
the  bills  so  secreted  and  stolen,  that  they  were  subscnbed  by 
A.  and  B.,  without  saying  that  they  were  drawn  or  made .  by 
them,  (u) 

Though  the  post-office  marks  in  town  or  country,  proved  to  be 
such,  are  evidence  that  the  letters,  on  which  they  appear,  were 
in  the  office  to  which  those  marks  belong  at  the  dates  which  they 
specified ;  yet  a  mark  of  double  postage  having  been  paid  on  a 
letter  is  not  of  itself  evidence  that  the  letter  contained  an  en- 
closure. Upon  a  case  reserved,  the  Judges  held  a  conviction  wrongf, 
on  the  ground  that  there  was  not  sufficient  evidence  of  a  double 
letter  having  been  put  into  the  Post-office ;  the  clerk  who  put  it 
into  the  office,  paid  the  postage,  and  wrote  ^'  post  paid  2s."  not 
having  been  called,  (x) 

II.  The  oflTences  of  destroying  letters,  and  embezzling  monies 
received  for  the  postage  of  them,  are  made  punishable  by  the  5  Geo. 
3.  c.  25.  s.  19.  and  tiie  7Geo.3.  c.  50.  s.  3. 

The  first  of  these  statutes  5  Geo.  3.  c.  25.  s.  19.  enacts,  '^  that 
^*  if  any  deputy,  clerk,  agent,  letter  carrier,  or  other  servant,  ap- 
^^  pointed,  authorized  and  entrusted,  to  take  in  letters  or  packets^ 
"  and  receive  the  postage  thereof,  shall  embezzle,  or  apply  to  his, 
'*  her,  or  their  own  use  any  money  or  monies  by  him,  her  or  them 
**  received  with  such  letters  or  packets,  for  the  postage  thereof; 
^^  or  shall  bum  or  otherwise  destroy,  any  letter  or  letters,  packet 


(i)  Shaw's  case,  O.  B.  1771.  eor. 
tbc  Recorder,  and  Mich.  T.  12  Geo. 
S.  2  Black.  Rep.  789.  2  East  P. 
C.  c.  16.  s.  21.  p.  580.     I  Leach  79. 

(tt)  Dawson's  case,  eor,  Chambre,  J., 
XaficM ter  Spr.  Ass.  1801,  and  before 
the  Judges,  Trin.  T.  1801.  2  Bast.  P. 
C.  c.  16.  s.  S9.  p.  605. 


(x)  Rex  V.  Plumer,  Hit.  T.  1814. 
Russ.  &  Ry.  264.  It  seems  to  have 
been  considered  also  in  this  case,  that 
though  a  letter  found  upon  the  pri- 
soner might  properly  be  read,  it  was 
not  evidence  of  the  facts  stated  in  it, 
and  that  such  facts  must,  therefore, 
be  proved  by  other  evidence. 
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^^  or  padcete^  by  bim,  ber  or  them,  so  taken  in  or  recciTed ;  or  ten/ftc.  and 
*<  who,  by  virtue  of  their  reepectiye  offices,  ^11  advaace  the  rates  ^^'|[^ 
^^  upon  letters  or  packets  sent  by  the  post,  and  shall  not  duly  ac-  bi^njng^' 
^'  count  tot  the  money  by  him,  her  or  them  received  for  such  letters,  &c. 
**  advanced  postage ;  every  such  offender  or  offenders,  being  thereof  J^aJj^IcT'^Uie 
^^  convicted  as  aforesaid,  shall  be  deemed  gnilty  of  felony/'  rates  of^t- 

The  subsequent  statute,  7  Geo.  3.  c.  50.  s.  3.  does  not  pr<^6S,  H^*  ""^^ 
in  terms,  to  repeal  the  foregoing  clause,  though  it  varies  from  it  ^^  ^^^^ 
in  some  respects  very  materially.    It  enacts,  ^'  that  if  any  deputy,  7Qeo  3  c  50 
^'  clerk,  agent,  letter-carrier,  officer,  or  other  person  whatsoever,  s.  3.     *  ' 
^'  employed  or  hereafter  to  be  employed  in  any  business  relating  Persons  em- 
^  to  the  post-office,  shall  take  and  receive  into  his,  her  or  their  f^^fi^^ 
''  hands  or  possession  any  letter  or  letters,  packet  or  packets,  to  and  receiTmg 
'^  be  forwarded  by  the  post,  and  receive  any  sum  or  sums  of  money  ^7  letter,  &€. 
''  therewith  for  the  postage  thereof,  shall  bum  or  otherwise  destroy  ^e  ^^^' 
'^  any  letter  or  letters,  packet  or  packets  by  him,  her  or  them,  so  and  burning 
«  taken  in  or  received ;  or  if  any  such  deputy,  clerk,  agent,  letter-  the  letter,  &c. 
"  carrier,  officer  or  other  person  whatsoever,  so  employed  or  here-  JSvancin^'tlie 
^'  after  to  be  so  employed,  shall  advance  the  rate  or  rates  of  postage  postage,  &c. 
<^  upon  any  letter  or  letters,  packet  or  packets,  sent  by  the  post,  "?^«  8^*7  <>' 
<<  and  shall  secrete,  and  not  duly  account  for  the  money  by  him,    ^  ^^^' 
*^  her  or  them  received  for  such  advanced  postage ;  every  such 
'^  offender  or  (Anders,  being  thereof  convicted  as  aforesaid,  shall 
'^  be  deemed  guilty  of  felony. '^ 

In  a  case  where  the  prisoner  was  indicted  for  secreting  a  letter,  |^^*  ^'■•* 
cimtaining  a  bank-note  for  ten  pounds,  the  jury  found  specially  ^^^^  ^hUf 
that  the  prisoner  was  an  officer  employed  in  the  business  of  the  tent  to  em- 
p96t-office,  in  stamping  and  facing  letters ;  that  he  secreted  the  ^^^^^ 
letter  in  question,  while  in  the  execution  of  his  office,  without  P^^*^' 
opening  it,  and  without  knowing  that  the  ten  pound  bank-note 
was  contained  in  it ;  and  that  he  secreted  it  with  intent  to  defraud 
the  king  of  the  postage  thereof,  which  had  been  paid.    The  deter- 
mination of  the  Judges,  upon  this  case,  was  never  communicated.(y) 
But  it  is  suggested  that  the  case  seems  to  fall  within  one  of  the 
offences  provided  for  by  the  5  Geo.  3.  c.  25.  s.  19. ;  though  some 
difficulty  might  have  arisen  in  bringing  it  within  the  corresponding 
clause,   7  Geo.  3.    c.  50.  s.  3.  because  it  appeared    that    the 
letter  had  not  been   destroyed,  but  was  found  in  the  prisoner's 
custody.  (2) 

III.  The  embezzling  or  purloining  of  printed  proceedings  in  Embe^albg 
parliament,  newspapers,  &c.  by  persons  employed  in  the  post-  J^JJiJjnjent^or 
office,  is  made  a  misdemeanor  by  the  statute  5  Geo.  4.  c.  20.  s.  10.  newspapen^ 
which  after  reciting  that,  serious  loss,  inconvenience,  and  injury  &c.  by  persons 
may  be  sustained  by  the  wilful  embezzling  or  purloining  of  printed  office^i^^'i^ 
votes  or  proceedings  in  parliament,  and  printed  newspapers  sent  misdemeanor 
by  the  post  within  the  United  Kingdom  of  Great  Britain  and  Ire-  g^^'*!*'  ^^ 
limd,  enacts  "  that  if  any  deputy,  clerk,  agent,  letter-carrier,  let-  prf^oMne^^" 

(jf)  Sloper's  case,  cm*.  Bladulone,  Sesaion,  Sept  1777,  there  was  no  ac- 

J»,  O.  B.  177«.     9  Bast  P.  C.   c.   16.  connt  of  him. 

8.  23.  p.  5S3.      1  Leach  81.  in  which  (z)  S   Bast   P.  C.  c.  16.  s.  S3,    p. 

last  aathorily  it  is  said  that  the  pri-  58S :   and  see   Howatt's  case,   po9iy 

soacr  remained  in  Newgate  till  July  938,  9SS. 
1777 ;     and  that  in.    the   following 
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Of  the  stealing 
of  letters  by 
persons  not 
employed  in 
the  post-office^ 
7  Geo.  3.  c. 
50. 8.  2. 

Persons  rob- 
bing any  mail 
ofanylettersy 
&c.  or  stealing 
out  of  any 
mail,  bag, 
post-office, 
&c.  any  let- 
ters, Sec,  are 
to  be  deemed 
guilty  of  fe- 
lony without 
clergy. 


42  Geo.  3.  c. 
81.  8.3.    As 
to  the  place  of 
trial  for  the 
foregoing  of- 
fences. 


'^  ter-sorter,  post-boy,  or  rider,  or  any  other  officer  or  person 
^^  whatsoever  employed  or  heresiter  to  be  employed  in  receiying, 
^^  stamping,  sorting,  charging,  conveying,  or  delivering  letters  or 
'^  packets,  or  in  any  other  business  relating  to  the  post-office  in 
^^  the  said  United  Kmgdom,  shall  wilfully  purloin,  embezzle,  se- 
^^  Crete,  or  destroy,  or  shall  wilfully  permit  or  suffer  any  other 
person  or  persons  to  purloin,  embezzle,  secrete,  or  destroy,  any 
printed  votes  or  proceedings  in  parliament,  or  printed  news- 
papers, or  any  other  printed  paper  whatsoever,  sent,  or  to  be 
^^  sent  by  the  post  without  covers,  or  in  covers  open  at  the  sides, 
'^  each  and  every  such  person  or  persons  so  offending  shall  be 
'^  deemed  and  taken  to  be  guilty  of  a  misdemeanor,  and  be  punished 
"  by  fine  and  imprisonment,  and  such  o£knces  shall  and  may  be 
'^  enquired  of,  tried  and  determined,  either  in  the  county  where 
'^  the  offence  shall  be  conmiitted,  or  where  the  party  shall  or  may 
"  be  apprehended.'^ 

IV.  The  stealing  letters,  sent  by  the  post,  or  from  any  post- 
office,  &c.  though  by  persons  not  employed  in  the  post-office,  was 
made  a  capital  offence,  by  7  Creo.  3.  c.  50.  s.  2.  and  is  now  liable 
to  capital  punishment  by  the  52  Gto.  3.  c.  143.  s.  3. 

The  7  Geo.  3.  c.  50.  s.  2.  enacts,  ^'  that  if  any  person  or  persons 
^'  whatsoever  shall  rob  any  mail  or  mails  in  which  letters  are  sent 
''  or  conveyed  by  the  post,  of  any  letter  or  letters,  packet  or 
'^  packets,  bag  or  mail  of  letters ;  or  shall  steal  and  take  from  or 
^^  out  of  any  such  mail  or  mails,  or  from  or  out  of  any  bag  or 
^^  bags  of  letters,  sent  or  conveyed  by  the  post,  or  from  or  out  of 
''  any  post-office,  or  house  or  place  for  the  receipt  or  delivery  of 
^'  letters  or  packets  sent  or  to  be  sent  by  the  post,  any  letter  er 
^^  letters,  packet  or  packets ;  although  such  robbery,  stealing  or 
'^  taking,  shall  not  appear,  or  be  proved  to  be  a  taking  from  the 
"  person,  or  upon  the  king's  highway,  or  to  be  a  robbery  com- 
^'  mitted  in  any  dwelling-house,  or  any  coach-house,  stable,  bam, 
^^  or  any  outhouse  belonging  to  a  dwelling-house;  and  although  it 
^^  should  not  appear  that  any  person  or  persons  were  put  in  fear 
^'  by  such  robbery,  stealing  or  taking ;  yet,  such  offender  or  of- 
'^  fenders,  being  thereof  convicted  as  aforesaid,  shall,  nevertheless, 
^^  respectively  be  deemed  guilty  of  felony ;  and  shall  suffer  death 
"  as  a  felon,  without  benefit  of  clergy." 

With  respect  to  the  trial  of  the  offences  mentioned  in  the  fore- 
going clause,  the  statute  42  Geo.  3.  c.  81.  s.  3.  enacts,  that  if 
committed  in  England,  they  may  be  tried  either  in  the  county 
where  the  offence  is  committed,  or  wherein  the  offender  is  appre- 
hended ;  and  if  committed  in  Scotland,  they  may  be  tried  either  in 
the  justiciary  court  of  Edinburgh,  or  in  the  court  of  the  circuit 
within  which  the  offence  is  committed,  or  the  offender  appre- 
hended, (z) 


(z)  Before  this  statute  it  was  decided 
that  an  indictment  for  robbinjg  a  mail 
bag  of  letters  must  be  laicT  in  the 
county  where  the  letters  were  actually 
taken,  in  order  to  bring  the  case 
within  the  statute  7  Geo.  3.  c.  50.  s. 
2. ',  and  that  it  could  not  be  laid  in 


the  county  where  the  prisoner  was 
onl^  in  possession  of  them  ;  the  jury 
having  found  that  the  letters  were 
taken  from  the  bag  in  some  other 
county,  through  which  the  mail  had 
passed.*  Thomas's  case,  O.  B.  1794. 
^  Leach  634.     2  Eust.  P.  C.  c.  16.  s. 
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The  first  section  of  the  statute  52  Geo.  3.  c.  143.  enacts,  afi  we  52  Geo.  3.  c. 

hive  seen,  that  where  any  act,  committed  after  the  passing  of  that  J^^ndS*  un- 

statute,  in  breach  of,  or  in  resistance  to,  any  part  of  the  revenue  lesa  otherwise 

laws  of  Great  Britain,  would,  by  the  laws  then  in  force,  subject  provided  by 

the  offender  to  suffec  death,  without  benefit  of  clergy ;  such  act,  *  **  ^^ 
so  committed,  shall  be  felony  within  clergy,  unless  the  same  be 
also  declared  to  be  felony  without  benefit  of  clergy  by  that  stat- 
ute, (a) 

The  third  section  of  the  62  Geo.  3.  c.  143.  then  enacts,  '<  that  52  Geo.  3.  c. 

^'  if  any  {lerson  shall  steal  and  take  from  any  carriage,  or  from  the  J^^;  \^iJ^^ 

''  possession  of  any  person  employed  to  convey  letters  sent  by  the  from  any  car- 

**  post  of  Great  Britain,  or  from  or  out  of  any  post-oflSce  or  house  ™»c»  po»t- 

^^  or  place  for  the  receipt  or  delivery  of  letters  or  packets,  or  bags  i^j^'  ^^  ""^ 

*'  or  mails  of  letters,  sent  or  to  be  sent  by  such  post,  any  letter  or  made  guilty  of 

*'  packet  or  bag  or  mail  of  letters  sent  or  to  be  sent  by  such  post,  ^^'^^y  without 

'  or  shall  steal  and  take  any  letter  or  packet  out  of  any  such  bag  ^^  ^ed 

or  mail,  every  person  so  ofiending,  and  being  thereof  convicted,  in  the  county 

shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a  J^^J^^ 

felon,  without  benefit  of  clergy ;  and  such  offences  shall  and  may  mSted^or™" 

be  enquired  of,  tried  and  determined  either  in  the  county  where  where  the 

the  offence  shall  be  committed,  or  where  the  party  shall  or  may  JJJJl^^J^" 
be  apprehended/' 

In  a  case  upon  the  statute  7  Geo.  3.  c.  50.  s.  2.  it  appeared  P«*«5«!»  «•«• 

that  the  prisoner,  intending  to  steal  the  mail  bap,  went  one  obukST^ 

night,  about  the  usual  time,  to  the  post-office  at  High  Wycombe;  mail  bags 

and,  pretending  to  be  the  mail  guard,  obtained,  from  the  person  Jj^'^^^'j^l^y 

who  was  there,  the  bags  of  letters,  which  were  let  down  to  him  ^^l(^^ 

from  out  of  the  window  of  the  post-office  by  a  string,  from  whence  son  in  the 

he  took  them,  and  immediately  made  off.    Upon  these  fects  the  post-office  to 

•  .1  •  •     .%     •    tr  .         .  m         A     y*  nim.  while  on 

prisoner  was  convicted  on  a  count  m  the  indictment  for  stealing  the  outside; 

the  letters  out  of  the  post-office  \  and  the  case  being  submitted  to  and  it  was  ' 

the  consideration  of  the  twelve  Judges,  they  were  all  of  opinion  J*|J^jj^  J^j 

that  the  conviction  was  right ;  and  that  the  artifice  of  the  prisoner,  ^Ahe  ^^^^ 

in  obtaining  the  delivery  of  the  letters,  in  the  bag,  out  of  the  office. 
house,  wae  the  same  as  if  he  had  actually  taken  Uiem  out  him- 
self, (i)   In  this  case  the  property  did  not  pass ;  as  the  post-master 
had  too  property  in  the  indl  bags  to  part  with,  (c) 

It  was  supposed  to  have  been  dedded  that  the  second  section  of 
the  statute,  7  Geo.  3.  c.  50.  does  not  extend  to  servants  of  the  post- 
office,  (d)    But  the  report  of  such  decision  has  been  mentioned  as 


tc 

€C 
€£ 


39.  p.  605.  It  was  ar^ed  in  this 
case  that  thete  was  a  new  taking  and 
offence  in  the  county  where  the  pri- 
soner had  possession  of  the  letters : 
but  npon  this  it  is  observed  that  the 
statute  7  Geo.  S.  c.  50.  s.  8.  did  not 
make  the  stealing  of  letters  generally 
a  capital  offence,  but  the  stealing 
them  from  the  places  particularly  spe- 
cified I  which  IS  a  definite  act,  local 
in  its  nature,  and  cannot  be  extended, 
by  construction,  to  a  new  taking  in 
erery  county  into  which  the  thiug 
stolen  is  conteyed,  as  in  the  case  <» 


simple  larceny.    S  East  P.  C.  c.  16. 
s.  39.  p,  606. 

(a)  See  this  section  more  at  large, 
ante,  228. 

(b)  Pearce's  case,  Hil.  T.  1793.  « 
East  P.  C.  c.  16.  8.  39.  p.  603. 

(c)  This  was  noticed  as  differ  in|  the 
case  from  that  of  Atkinson,  2  East 
P.  C.  c.  16.  s.    104.  p.   673.     Ante, 

(rf)  Rex  V,  Pooley,  Russ.  &  Ry. 
31.  2  Leach  904.  1  East  P.  C. 
Addenda,  xvii.  3  Bos.  &  Put  315. 
Skull's  case,  0.  B.July  Sess.  1774,  as 
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incorrect.    And  it  is  clear  that  a  person  may  be  indicted  and  con- 
victed under  the  third  section  of  the  52  Geo.  3,  c.  143.  for  stealing 
a  letter^  though  such  person  has  an  employment  in  the  post-office^ 
especially  if  such  letter  did  not  come  to  him  in  the  course  of  hid 
employment.    The  prisoner  was  employed  by  the  post-office  to  de- 
liver letters,  and  not  to  sort  them ;  but  he  did  sort  tiiem,  when  regu- 
larly he  ought  not  to  have  done  so^  and,  whilst  sorting,  stole  a  letter. 
The  indictment  charged  him  as  a  sorter  with  secreting,  and  as  a 
common  person  (under  s.  3.  of  the  52  Geo.  3.)  with  stealing  :  but 
as  it  appeared  that  he  ought  not  to  have  been  allowed  to  sort,  he 
was  acquitted  of  secreting,  and  it  was  then  urged  that  he  could  not 
be  convicted  under  the  third  section,  because  he  was  a  person  em- 
ployed in  the  post-office,  and  the  case  of  Rex  t;.  Pooley  was  cited, 
A  case  being  reserved,  the  Judges  stated  that  the  report  of  Rex  v, 
Pooley  was  as  to  the  point  in  question  mistaken ;  that  Rex  v,  Simp- 
son,   cor.  Lord  EUenborough,  Thomson,  B.,  and  Lawrence,  J.^ 
O.  B.  1810,  was  in  point  the  other  way;  that  a  man  who  stole 
was  not  less  a  person  stealing  because  he  had  some  employment  in 
the  office ;  and  that  upon  a  contrary  construction  if  a  person  in  the 
office  stole,  but  not  in  the  course  of  his  employment,  he  would  be 
unpunishable,  (e) 
HowaU'8  cue.    ,  Previously  to  the  last  case  it  had  been  holden  that  a  letter-car-* 
HoMen  that  a   rier  taking  letters  out  of  the  post-office^  intendLag  to  deliver  them 
uSS^tettSs    ^  ^^  owners,  but  to  embezzle  the  postage,  is  not  indictable  for 
out  of  tke  ot-    stealing  such  letters,  under  the  second  section  of  the  7  Geo.  3.  c« 
fice»  intendiBir  50.    In  this  case  it  appeared  that  the  prisoner  was  a  letter-carrier 
tben  to  the      ^  ^®  post-office,  at  Manchester ;  that  he  contrived  to  obtain  poB- 
owners,  bat  to  sessioB  of  the  letters  in  questiim  before  they  were  counted  out,  and 
cmbeisie  the    delivered  to  him,  by  any  of  the  clerks,  in  the  usual  way ;  and  tint 
EdktoMe^I^*  he  wa«  detected  with  them  in  his  pocket,  in  the  letter-carrier's 
der  the  second  Toom,  which  was  near  to  the  clerk's,  office.    But  it  appeared  from 
'S'teTc^*    circuBMtances,  and  the  jury  so  found,  when  they  convicted  him 
^Tq.  ^'  *^  oflfence  of  stealing  the  letters  "  that  he  intended  to  have  de- 

^  livered  the  letters,  and  only  to  have  embezzled  the  postage." 
Up<m  the  case  being  afterwards  submitted  to  the  consideration  of 
the  twelve  Judges,  two  of  them,  at  first,  suggested  that  as  the  act 
of  the  prisoner  deprived  the  crown  of  its  lien,  diough  there  were 
no  ioAentioii  to  defraud  the  true  owner,  it  was  as  much  larceny  as 
steabig  from  a  pawn-broker;  and  that  die  clause  in  question  was 
positive,  without  adverting  to  the  view  with  which  the  act  waa 
done.  On  the  other  hand  it  was  observed  that  the  two  first 
clauses  of  the  statute,  (/)  respected  the  safe  carriage  of  letters, 
and  seemed  to  be  confined,  as  appeared  further  by  the  preamble, 
to  a  taking  to  the  prejudice  of  the  owner :  and  that  the  thkd 
clause  (g)  was  for  the  protection  of  the  revenue  j  which  went  to 

stated  in  Pooley's  case,  9  Leach  904.  meatioiied  in  ttw  statute. 

A  different  objection  is  mentioned  as  {e)  Rex  «.  Brown,  Bast.  T.  1817. 

the  ground  of  the  acquittal  in  SkutVs  MS.  Bayley,  X,  and  Ituss.  &  Ry.  39. 

case  in  another  report  of  it  (1  Leacb  note  (a). 


106.    2  Bast.  V.  C.  c.  16.  s.  S2.  p.  (/)  S.  1.    Mto,  22SL    &  2. 

682.)  namely,   that  the  letters  con-  836. 

taine4  money,  and  not  any  security  {g)  a  8.  anlr,  834- 
relating  to  the  payment  of  money 


CHAP,  xsi.]  founds  CT  picked  up.  2S9 

shew  that  the  kgislatuie  did  not  mean  to  protect  the  revenue  by 
the  antecedent  clauses.  And  it  was  also  observed  that  if  the  let- 
ters bad  beeu  so  taken  by  those  to  whom  they  were  directed,  it 
would  not  have  been  withinrthe  clause  under  consideration :  though, 
if  it  were  a  question  of  larceny  at  ccMnmon  law,  it  would  be  equidly 
larceny  in  the  owner.  And  this  being  an  indictment  on  the  stat- 
ute, and  not  for  taking  the  goods  of  such  an  one,  as  charged  in  an 
indictment  for  stealing  the  goods  of  a  bailee,  all  the  Judges  ulti- 
mately agreed  that  the  conviction  waa  wrong,  on  the  finding  of  the 
jury,  which  negatived  a  stealing  within  the  act.  (A) 

In  a  case  upon  the  statute  7  Geo.  3.  c.  50.  s.  2.  where  it  a  draft  or 
appeared  that  the  check  or  draft  which  the  prisoner  had  taken  out  check  on  un- 
of  the  letter  was  drawn  on  unstamped  paper,  it  was  obiected  on  *^*^p^d paper, 
behalf  of  the  prisoner,  that  it  could  not  be  received  in  evidence,  ceived  in  evi- 
even  as  a  medium  to  shew  that  he  had  stolen  the  letter ;   but  the  dence,  for 
court  overruled  the  objection,  being  of  opinion  that  the  draft,  ^oUaterai  pw- 
though  unstamped,  might  be  received  in  evidence  for  collateral  Jrove  the* 
purposes,  though  not  for  the  purpose  of  recovering  the  money  Btcaling,  &c. 
contidned  in  it.    And  they  relied  upon  the  cases  in  which  it  had 
been  decided  that  such  an  instrument  might  be  given  in  evidence 
on  an  indictment  for  forging  it,  or  in  an  action  to  recover  the 
penalty,  (t) 

V.  The  statute  42  Geo.  3.  c.  81.  relates  to  the  secreting,  or  re-  of  Bccretinff 
fusing  to  deliver  up  any  mail,  bag  of  letters,  letters,  or  packets,  &c.  letters,  or 
which  shall  have  been  lound,  or  picked  up^  or  shall  have  been  left  ^^9  <>'  ^^^ 
at  any  house  by  mistake  or  accident.       '  whichshall 

The  fourth  section  of  this  statute  recites  that  it  frequently  hap-  have  been 
pened  that  bags,  or  mails  of  letters,  sent  by  the  post,  having  been  found,  or 
stolen,  or  accidentally  lost,  and  afterwards  found,  or  picked  up,  were  f^^  ^j  ^^  ^^ 
wilfully  detained  by  the  persons  finding  the  same,  in  expectation  of  house  by  mis- 
gsdn  or  reward ;  and  then  enacts,  "  that  if  any  person  or  persons  *?J*'  ^'  **" 
*'  shall  wilfuUy  secrete,  keep,  or  detain,  or,  being  required  to  deliver  ^^  ^^  ' 
^  up  by  any  deputy,  clerk,  agent,  letter-carrier,  post-boy,  rider, 
''  driver,  or  guard  of  any  mail-coach,  or  any  other  officer  or  person 
''  whatsoever  employed  or  to  be  employed  in  any  business  relating 
^^  to  the  post-office,  shaU  refuse  or  wilfully  neglect  to  deliver  up  any 
'^  mail  or  bag  of  letters,  sent  or  conveyed,  or  made  up  in  order  to 
*^  be  sent  or  conveyed  by  the  post,  or  any  letter  or  letters,  packet  or 
packets,  sent  or  conveyed  by  the  post,  or.  put  for  that  purpose 
mto  any  post-office,  or  house  or  place  for  the  receipt  or  delivery 
of  letters  or  packets  sent  or  to  be  sent  by  the  post,  and  which 
letter  or  letters,  packet  or  packets,  bag  or  mail  of  letters,  shall 
^'  have  been  found  or  picked  up  by  the  same  or  any  other  person  or 
persons,  or  shall  by  or  through  accident  or  mistake  have  been  left 
with  or  at  the  house  of  the  same  or  any  other  person  or  persons, 
each  and  every  person  or  persons  so  offending  shall  be  deemed 


(C 

tc 


Qi)  Howatt's  case,  Lancatler  Sum.  (t)  Fooley's  (second)   case,   O.  B. 

Ass.  1795.  and  Mich.  T.  1795.  2  Bast.  1801.     2  Leach  900,  S.  C.    1   East. 

P.  C.  c.  16.  8. 39.  p.  604.  Butseeanttf,  P.  C.  Addenda,  xvii.,  and  3  Bos.  & 

234,  el  teftt,  as  to  the  statutable  provi-  Pul.  315.     And  see  Morton's  case, 

sionsagainstdestrojing  letters  or  em-  and  Reculist's  case,  p9sU  Chap,  on 

bezzlin^  the  postage  by  persons  em*  Forgerjf. 
ployed  in  the  post-office. 
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'^  and  taken  to  be  guilty  of  a  misdemeanor,  to  be  punished  by  fine 

"  and  imprisonment/' 
48  Geo.  3.  c.  '^  concluding  this  Chapter,  the  statute  48  Geo.  3.  c.  116.  may 
116.  as  to  let-  be  briefly  noticed,  which  enacts,  that,  after  the  establishment  of 
ten  conveyed  ^^^  packet-boats  therein  mentioned,  all  the  clauses,  &c.,  and  all 
United'king-  Other  matters  and  things  contained  in  any  act  or  acts  of  parliament 
dom  and  Ma-  relating  to  the  post-office  shall  extend  to  letters  and  packets  to  be 
^a't  tCTrito-  ^<^^^®y^d  between  the  United  Kingdom  and  the  island  of  Madeira, 
Ties  of  For-  ^^^  Other  territories  and  possessions  of  the  crown  of  Portugal 
tugaL  mentioned  in  the  statute. 
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CHAPTER  THE  TWENTY-SECOND. 


fOT  UiRCENY  AND   EMBEZZLSMBNT  OF  NAVAL  AND   MILITARV 

STORES. 

A  LATE  Statute  4  Geo.  4.   c.  53!  enacts,  ^' That  every  person  4  Geo.  4.  c.  53. 
*^  who  shall  be  lawfully  convicted  of  stesding  or  embezzling  his  f^^^^  ■^^" 
*'  majesty's  ammunition,  sails,  cordage,  or  naval  or  military  stores,  ^rili^^a^- 
^  or  of  procuring,  counselling,  aiding  ot  abetting  any  such  offender  munition  or 
^  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  ^^jjj^^"^"*  ^' 
^  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  ^orcs/maybe 
"  years,  or  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  transported 
*^  to  hard  labour  in  the  common  gaol  ot  house  of  correction  for  J^n^nccd^to  a 
^  any  term  not  exceeding  seven  years.''  less  pnnisb- 

Some  provisions  respecting  the  embezzlement  of  naval  stores,  m«n5  *'  ^"* 
when  under  the  value  of  twenty  shillings,  are  made  by  the  1  Geo.  ^®**^^- 
1.  Stat.  2.  c.  26.    The  third  section  enacts,  "  That  the  principal  l^'  ^^^J' 
^^  officers  and  commissioners  of  the  navy  therein  mentioned,  or  any  of  mary  proceed- 
^*  them,  may  enquire  and  by  warrant  under  hand  and  seal  empower  >«»«  »«*  respect 
^^  any  person  to  search  for  stores  and  ammunition  pertaining  to  the  jfemcnVo^*" 
^^  navy,  which  may  have  been  privately  embezzled  or  filched  away,  nayai  stores 
*'  in  like  manner  as  justices  of  peace  may  do  in  case  of  felony,  and  under  the  va- 
"  may  punish  the  oflfender  by  fine,  imprisonment,  or  either  of  sbuiing^^'''^ 
^  them,  (the  fine  not  exceeding  twenty  shillings,   and  the  im- 
^'  prisonment  not  exceeding  one  week)  {a)  the  value  of  the  goods 
*^  so  embezzled  or  filched  away,  not  exceeding  the  sum  of  twenty 
^^  shiUings,  and  may  cause  the  goods  to  be  brought  in  again ;  and, 
^^  if  the  offence  be  of  such  a  nature  as  requires  a  higher  and  se- 
^^  verer  punishment,  may  commit  the  offender  to  gaol  or  to  the 
**  custody  of  their  messenger  till  he  enters  into  recognizance,  with 
^  surety,  according  to  the  nature  of  the  offence,  to  appear  and 
"  answer  in  the  court  of  exchequer  or  other  court  where  his  ma- 
*'  jesty  shall  question  him  for  the  same,  within  one  year  following, 
'^  on  process  being  duly  served  upon  him  for  that  purpose." 

The  fourth  section  of  this  statute  recites,  "  that  divers  ill-dis-  s.  4  recites 
^'  posed  persons  upon  pretence  of  carrying  his  majesty's  naval  the  necessity 
^  goods,  provisions,  victuals,  storss  and  ammunition,  from  his  ma-  pf  justice  be- 
^^jesty's  yards,  Wharfs,  storehouses  or  other  places,  to  his  ma-  iTCcdnrdone 

jesty's  ship  or  ships,  or  to  such  ship  or  ships  as  are  employed  in  in  many  casts 

(«)  ?ee  s.  ! . 
VOL.  II.  ,  R 
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of  embeMle-  «  his  majesty's  service,  or  such  persons  as  are  employed  to  re- 
m^nUofnAval  (g  ^^rry  OF  remove  from  the  said  ship  or  ships  such  naval  stores, 
"  goods,  provisions,  victuals,  stores,  and  ammunition,  to  such,  his 
"  majesty's  yards,  wharfs,  storehouses  or  other  places,  do  fre- 
^^  quently  imbezil,  take  and  carry  them  away,  where  they  cannot 
^^  be  found,  and  remove  themselves  to  places  unknown,  before  they 
*^  can  be  apprehended  or  convicted  by  due  process  of  law,  by  rea- 
<'  son  that  those  witnesses  that  should  prove  the  said  facts  are 
'^  bound  forth  to  sea,  or  otherwise  employed  elsewhere,  and  it  is 
^^  found  necessary  that  justice  be  more  speedily  done  in  such 
"  cases  than  by  ordinary  course  of  law  it  ca;n  be  :"  and  then  it 
The  treasurer,  enacts,  *^  that  the  treasurer,  comptroller,  surveyor,  clerk  of  the 
commiuion-^   "  *^cts,  and  commissioners  of  the  navy  for  the  time  being,  or  any 


en 


navy,  when      ^^  one  Or  more  of  them,  where  the  goods  so  imbezilled,  taken  or 
the  goods  em-  «  carried  away,  shall  be  under  the  -value  of  twenty  shillings,  shall 


bezzled  are 
under  the 
value  of  20«. 
may  convict 
the  offenders 
in  a  sammary 
way,  and  im- 
pose fines,  &c 


9  Geo.  3.  c.  30. 


^^  have  full  power  and  authority,  upon  the  oath  of  one  or  more 
'*  witnesses  (which  they  or  any  of  them  have  hereby  power  to  ad- 
^^  minister)  or  confession  of  such  party  so  offending,  as  aforesaid, 
^^  or  other  legal  proof  thereof,  to  convict  the  party  or  parties  so 
^^  offending,  by  writing  under  his  or  any  of  their  bands  and  seals, 
^^  and  to  impose  such  fine  or  fines  upon  all  and  every  such  person 
^'  or  persons  so  offending  and  convicted,  as  aforesaid,  as  to  the 
^^  said  treasurer,  comptroller,  surveyor,  clerk  of  the  acts,  and  the 
^^  commissioners  of  the  navy,  for  the  time  beiog^.  or  any  one  or 
*^  more  of  them,  shall  in  his  or  their  discretion  seem  meet ;    the 
^^  said  fine  or  fines  not  exceeding  double  the  value  of  the  naval 
"  goods,  provisions,  victuals,  stores,  or  ammunition  so  imbezilled 
'^  or  carried  away ;   which  fine  or  fines  shall  be  levied  by  distress 
'^  and  sale  of  the  goods  of  such  offender,  by  virtue  of  .th6  warrant 
*'  of  such  officer  or  officers  who  shall  so  convict  the  said  offender, 
'^  directed  in  manner  aforesaid,  to  the  persiMi  or  persons  aforesaid, 
"  returning  the  overplus,  if  any  be,  to  the  owner  of  such  ffoods ; 
"  or  in  case  no  sufficient  distress  can  be  found  as  afdresaid,  the 
^^  party  or  parties  so  offending  shall,  by  virtue  of  the  warrant  of 
^^  such  officer  before  whom  such  person  or  persons  shall  be  con* 
^^  victed,  be  imprisoned  in  the  next  gaol  for  any  space  of  time  not 
"  exceeding  three  months  without  bail  or  mainprise/' 
The  statute  9  Geo.  3.  c.  30.,  s.  5.  relates  to  the  apprehension  of 


8. 5.  As  to  the  persons  stealing  or  embezzling  naval  stores.    It  enacts  "  that  for 


apprehension 
of  persons 
stealing  or 
embezzling 
naval  stores. 


55  Geo.  3.  c. 
108.  B.  127. 


^'  the  more  speedy  and  effectual  bringing  to  justice  persons  guilty 
^'  of  stealing  or  embezzling  his  majesty's  naval  stores,  the  trea- 
^^  surer,  comptroller,  surveyor,  derk  of  the  acts,  or  any  commis* 
^^  sioners  of  the  navy  for  the  time  being,  may,  from  time  to  time 
'^  in  all  places  whatsoever,  exercise  the  office  of  a  justice  of  the 
^^  peace  to  all  intents  and  purposes,  in  causing  any  person  who 
^^  3ha11  be  charged  with  stealing  or  embezzling  of  any  naval  stores, 
^^  the  property  of  his  majesty,  to  be  apprehended,  committed,  and 
^^  prosecuted  for  the  same ;  and  it  requires  all  constables  and 
'^  other  officers  to  execute  and  •bey  all  warrants  of  such  persons, 
'^  touching  any  ojf  the  matters  and  things  thereinbefore  con* 
"tained." 

Provision  is  made  for  the  punishment  of  persons  embezzling 
military  stores,  by  the  proceedings  of  a  court-martial.    The  sta- 
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tute  55  Geo.  3.  c.  108.  a.  127.  (A)  enacts,  **  that  every  paymaster  Pcwons  cm- 
**  or  other  coniiniBsioned  officer  of  his  majesty's  forces,  or  any  cire^of  miU-* 
'^  storekeeper,  or  commissary,  or  deputy  or  assistant  commissary,  tary  stores, 
^^  or  other  person  employed  in  the  commissariat  department,  or  in  embezziiog, 
**  any  manner  in  the  care  or  distribution  of  any  money,  provisions,  ^Jd"by  a  ^ 
forage  or  stores  belonging  to  his  .majesty's  forces,  or  for  their  court-martial 
use,  who  shall  embezzle  or  fraudulently  misapply,  or  cause  to  be  ^^^  ^  trans- 
"  embezzled  or  fraudulently  misapplied,  or  shall  knov^ngly  or  ^''*  '    ^' 
*'  wilfully  permit  or  suffer  any  money,  provisions,  forage,  arms, 
^'  clothing,  ammunition  or  other  military  stores,  to  be  embezzled 
^^  or  fraudulently  misapplied,  or  to  be  spoiled  or  damaged,  may  be 
^'  tried  for  the  same  by  and  before  a  general  court-martial ;  and  it 
''  shall  be  lawful  for  such  court-martial  to  adjudge  any  such  pay- 
<^  master  or  other  commissioned  officer,  storekeeper  or  commis- 
^'  sary,  or  deputy  or  assistant  commissary,  or  other  person,  to  be 
'^  transported  as  a  felon  for  life,  or  for  any  certain  term  of  years, 
^^  or  to  suffer  such  punishment  of  pillory,  fine,  imprisonment,  dis- 
^'  missal  from  his  majesty's  service,  and  incapacity  of  serving  his 
'^  majesty  in  any  office  civil  or  military,  as  any  such  court  shall 
"  think  fit,  accordiojg  to  the  nature  and  degree  of  the  offence,  and 
^'  every  duch  officer  or  person  shall,  in  addition  to  any  other  pu- 
^^  nishment,  make  good,  at  his  own  expense,  the  loss  and  damage 
'^  sustained  which  shall  have  been  ascertained  by  such  cqurt^mar- 
*'  tial ;   aud  th^  loss  and  dam£^e  so  ascertained  as  aforesaid  may 
**  be  recovered  in  any  of  his  majesty's  courts  of  record  at  West- 
^^  minster  or  in  any  other  courts  of  law  having  jurisdiction,  where 
'^  any  person  adjudged  by  a  court-martial  to  have  incurred  any 
^^  such  penalties,  or  to  make  good  any  such  losses  or  damages 
*'  shall  be  resident  after  the  said  judgment  shall  be  confirmed  and 
*^  made  known;    and  after'  the  said  sum  shall  be  recovered  and 
^'  levied,  the  same  shall  be  applied  and  disposed  of  as  bis  majesty 
^  shiiU  direct  and  appoidt." 

The  offences  of  knowingly  receiving,  or  concealing  naval  or 
military  stores  which  have  been  stolen,  or  of  unlawfully  having 
possession  of  naval  or  military  stores,  will  be  mentioned  in  a  sub- 
seqaeht  cbfLpter* 

(D  The  iDutiay  act  of  1615.  A  similar  enactment  is  contained  in  the  sub- 
sequent mutiny  acts. 
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CHAPTER  THE  TWENTY-THIRD. 


OV  LARCENY  OF   CLOTH   AND  OTHBR  ARTICLES  IN   A  PROCBSS  or 

MANUFACTURE. 


7  ft  8  Geo.  4. 
c.  29. 

Ste«liDg  cer* 
taiD  goods  in 
process  of 
manufactiire» 
punishable  by 
transportation 
for  life,  or 
lesser  punish- 
ment, at  the 
discretion  of 
the  court. 


Principals  in 
the  second  de- 
gree, and  ac- 
cessories. 


Cases  upon  the 
repealed  act 
18Geo.2.&*27. 


Particular  proTieiona  have  been  enacted  by  sereral  Btatntes  for 
punishing  the  embezzlement  of  articles  in  a  course  of  manufacture, 
which  as  they  relate  to  petty  offenders,  (principally  workmen  em-» 
ployed  in  particular  manufactories)  and  subject  them  to  the  sum- 
mary jurisdiction  of  justices  of  the  peace,  do  not  come  within  the 
scope  of  this  treatise,  (a) 

The  statute  7  &  8  Geo.  4.  c.  29.  s.  16.  enacts  *^  that  if  any  per- 
'^  son  shall  steal  to  the  value  of  ten  shillings  any  goods  or  article 
^^  of  silk,  woollen,  linen  or  cotton,  or  of  any  one  or  more  of  these 
^^  materials  mixed  with  each  other,  or  mixed  with  any  other  ma- 
''  tcrial,  whilst  laid,  placed,  or  exposed  during  any  stage,  process, 
^^  or  progress  of  manufacture,  in  any  building,  field,  or  other  place, 
^  every  such  offender  being  convicted  thereof  shall  be  liable  ta 
'^  any  of  the  punishments  which  the  court  may  award  as  herein- 
'^  before  last  mentioned.^'  The  reference  is  to  s.  14.  by  which  the 
offender  is  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  and,  if 
a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
(if  the  court  shall  so  think  fit)  in  addition  to  such  imprisonment. 

By  s.  61.  principals  in  the  second  degree  and  accessories  before 
the  fact  are  punishable  in  the  same  manner  as  principals  in  the 
first  degree ;  and  accessories  after  the  fact,  (except  receivers  of 
stolen  property)  are  liable  to  be  imprisoned  for  any  term  not  ex* 
ceeding  two  years. 

Some  questions  may  possibly  arise  upon  the  words  '^  laid,  placed, 
'^  or  exposed  during  any  stase,  process  or  progress  of  manu- 
*^  facture  in  any  building,  field,  or  other  place/'  In  a  case  in 
which  the  prisoner  was  indicted  upon  a  statute  18  Geo.  2.  c.  2/, 
now  repealed,  for  stealing  yam  out  of  a  bleaching  ground,  the 
evidence  was  that  the  yarn  had  been  spread  upon  the  ground,  but 
was  afterwards  taken  up  and  thrown  into  heaps  in  order  to  be  car- 
ried into  the  house,  m  which  state  some  of  it  was  stolen  by  the 

(a)  The  greater  part  of  them  will  be  found  collected  and  well  arraoged 
in  5  Burn.  Just  tit.  Servani$, 


CHAP,  xxui.]  Of  Lmcenji  of  Cloth,  ^c.  245 

prisoner ;  Thomaon,  B.^  held  that  the  case  did  not  come  within 
the  Aatute^  as  there  was  no  occasion  to  leave  the  yam  upon  the 
ffronnd  in  tiie  state  in  which  it  was  taken  by  the  prisoner,  (b)  So 
m  another  case  upon  that  statute  where  the  indictment  was  for 
stealing  calico  placed  to  be  printed  and  dried  in  a  certain  building, 
it  wasl^dd^  that  in  order  to  support  the  capital  charge,  it  was  ne- 
cessary to  proye  that  the  building  from  which  the  calico  was  stolen 
was  nuide  use  of  either  for  drjing  or  printing  calico,  (c)  But  it 
should  be  obsenred,  that  this  repealed  statute  mentioned  particu- 
larly a  building,  &c.  made  use  of  by  any  calico  printer,  &c.  for 
printing,  whitening,  bowking,  bleaching,  or  drying. 

(»)  HagilFs  esse,  ear.  Thomsoo,  B.,         {e)  Rex  v.  Dixon  and  others,  Bnsa. 
at  Tark^  4  Black.  Com.  840.  note  (8)     ft  By.  63. 
ed.  1800. 
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CHAPTER  THE  TWENTY-FOURTH. 


OF  LABCBNY  BY  TENANTS  AND   LODGERS. 


Qu.  offence  at  It  was  long  doubted  whether,  as  a  lodger  had  a  special  property 
common  law.  in  the  goods  which  were  let  with  his  lodgings,  the  stealing  of  them 
was  felony  :  (a)  and  it  was  at  length  decided  by  a  majority  of  the 
Judges  that  it  was  not.  lb)  In  consequence  of  this  decision,  the 
3  W.  &  M.  c,  9.  s.  5.  was  passed,  which,  after  reciting  that  it 
was  a  frequent  practice  for  idle  and  disorderly  persons  to  hire  lodg- 
ings with  an  intent  to  have  an  opportunity  to  take  away,  imbezil, 
or  purloin  the  goods  and  furniture  being  in  such  lodgings,  en* 
acted  and  declared  that  if  any  person  or  persons  should  take  away, 
with  an  intent  to  steal,  imbezil,  or  purloin,  any  chattel,  bedding, 
or  furniture,  which  by  contract  or  agreement  he  or  they  were  to 
use,  or  should  be  let  to  him  or  them  to  use,  in  or  with  such  lodg- 
ing, such  taking,  imbezzilling,  or  purloining,  should  be  to  all  in- 
tents and  purposes  taken,  reputed,  and  adjudged  to  be  larceny 
and  felony,  and  the  offender  should  suffer  as  in  case  of  felony. 

Several  points  of  nicety  and  difficulty  arose  upon  the  construc- 
tion of  this  statute,  and  upon  the  statement  of  the  contract  in  the 
indictment,  (c)  but  it  was  repealed  by  the  7  &  8  (^«  ^'  c*  ^•> 


(a)  Raven^s  alias  Aston -s  case,  Kel. 
84,  81,  82.  1  Hawk.  P.  C.  c.  43.  s.  8. 
And  see  as  to  a  special  property  or 
bare  use,  &c.  antCf  106,107. 

(b)  Meeres's  case.  Show.  50.  One 
of  the  Judcres  thouo^ht  it  was  felony, 
and  that  a  lodger  had  a  bare  use  of  the 
floods,  like  a  guest.  And  two  of  the 
Judges  only  thought  it  no  felony,  be- 
cause no  intent  was  found  to  steal,  ci- 
ther tn  the  taking  the  lodgings,  or 
carrying  away  the  goods.  And  all  the 
Judges  thought  it  a  point  deserving 
very  good  consideration.  Show.  55. 
Mr.  East  remarks  upon  the  point,  that 
if  it  clearly  appear  that  a  lodger  took 
the  lodgings  with  intent  to  gam  a  bet- 
ter opportunity  of  rifling  them,  and 
to  elude  the  law,  there  seenas  no  rea- 
son why  it  should  not  be  felony  at 
common  law.  8  East  P.  C.  c.  16.  s. 
86.  p.  685.  And  in  6  £v.  Col.  Stat. 
Pt.V.  CI.  VII.  Np,  17.  p.  478.  note 


(IS)  a  Qu,  is  made  whether  it  would 
not  now  be  holden  that  a  lodger  pur- 
loining furniture  is  guilty  of  larceny 
at  common  law,  on  the  ground  of  the 
possession  still  continuing  in  the 
owner  of  the  house.  But  it  has  lately 
been  ruled  that  if  a  man  hires  a  lodg- 
ing with  intent  that  a  comrade  of  his 
may  steal  the  furniture,  the  thief  can- 
not be  indicted  at  common  law  as  for 
stealing  the  goods  of  the  original 
owner,  Rex  v.  fiektead.  Bast.  T. 
1880,  MS.  Bay  ley,  J.,  and  Rusb.  & 
Ry.  411. 

(c)  8  East  P.  C.  586.  6  Ev.  Col. 
Stat  Pt  V.  CI.  VII.  No.  17.  p.  478. 
note  (14).  Brown's  case,  I  Hawk. 
P.  C.  c.  43.  s.  3.  Palmer's  case,  8 
Leach  680.  8  East  P.  C.  586.  Pope*8 
case,  1  Leach  386.  8  East  587. 
Bill's  case,  1  Hawk.  P.  C.  c  43.  a.  7. 
Rex  V.  Goddard  and  Fraser,  8  Leach 
545.    Pike's  case,  1  Hawk.  P.  C.  c. 
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and  the  statute  passed  for  consolidating  and  amending  the  laws 
relative  to  larceny  has  substituted  a  more  simple  enactment,  and 
provided  that  the  indictment  shall  be  in  the  common  form  as  for 
larceny. 

The 7  &  8  Geo. 4.  c.  29.  s.  45.  for  the  punishment  of  depreda-  7  &s Geo. 4. 
tions  committed  by  tenants  and  lodgers  enacts,  "  that  if  any  per-  c.  29.  s.  45. 
*'  son  shall  steal  any  chattel  or  fixture  let  to  be  used  by  him  or  lodw'J^steal- 
^^  her  in  or  with  any  house  or  lodging,  whether  the  contract  shall  ing  any  pro- 
"  have  been  entered  into  by  him  or  her,  or  by  her  husband,  or  by  P«f  ^y  ^^^ 
'^  any  person  on  behalf  of  him  or  her,  or  her  husband,  every  such  aparunents 
''  oronder  shall  be  guilty  of  felony,  and  being  convicted  thereof,  let  to  them. 
'^  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case 
^^  of  simple  larceny ;  and  in  every  such  case  of  stealing  any  chat- 
'^  tel,  it  shall  be  lawful  to  prefer  an  indictment  in  the  commoa 
''  form  as  for  larceny,  and,  in  every  such  case  of  stealing  any  fix- 
^^  ture,  to  prefer  an  indictment  in  the  same  form  as  if  the  offender 
^'  were  not  a  tenant  or  lodger,  and  in  either  case  to  lay  the  pro- 
^^  perty  in  the  owner  or  person  letting  to  hire/' 

4S.  8.  4.    Mann's  case,  1  Hawk.  P.  C.     &  Mood.  Cr.  Cas.  1.    Rex  o.  Bew» 
c.  43.  s.  6.    Bailer's  case,  1  Hawk.     Russ.  &  Ry.  480. 
P.  C.  €.43.  8. 8.    Rex  V.  Healey,  Rj. 
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CHAPTER  THE  TWENTY-FIFTH. 


OP  EMBEZZLEMENTS   AND   FRAUDS   BY  BANKRUPTS. 

6GW.4.  C.16.  The  Statute  6 Geo.  4.  c.  16.  s.  112.  enacts,  "that  if  anv  persoii 
surrcnderinff*  "  against  whom  any  commission  has  been  issued,  or  shall  hereafter 
and  submitting  ^'  be  Issued,  whereupon  such  person  hath  been  or  shall  be  declared 
tobccxamin-  «*  bankrupt,  shall  not,  before  three  of  the  clock,  upon  the  forty- 
'  "  second  day  after  notice  thereof  in  writing,  to  be  left  at  the  usual 

*'  place  of  abode  of  such  person,  or  personal  notice  in  case  such 
'^  person  be  then  in  prison,  and  notice  given  in  the  London 
^'  Gazette  of  the  issuing  of  the  commission,  and  of  the  meetings 
"  of  the  commissioners,  surrender  himself  to  them,  and  sign  or 
^^  subscribe  such  surrender,  and  submit  to  be  examined  before 
'<  them,  from  time  to  time,  upon  oath,  or,  being  a  Quaker,  upon 
or  not  makiDg  ««  solemn  affirmation ;  or  if  any  such  bankrupt,  upon  such  ex- 
hls  esUteud    ^^  amination,  shall  not  discover  all  his  real  or  personal  estate,  and 
effects ;  '^  how  and  to  whom,  upon  what  consideration,  and  when  he  dis- 

'^  posed  of,  assigned  or  transferred  any  of  such  estate,  and  all 
^'  books,  papers  and  writings  relating  thereunto,  (except  such  part 
''  as  shall  have  been  really  and  bond  Jide  before  sold  or  disposed 
'^  in  the  way  of  his  trade,  or  laid  out  in  the  ordinary  expence  of  his 
HveriJ/rp       "  family) ;  or  if  any  such  bankrupt  shall  not,  upon  such  exami- 
bis  Boods,        ^^  nation,  deliver  up  to  the  commissioners  all  such  part  of  such 
books^  &c. ;     *'  estate,  and  all  books,  papers  and  vnritings  relating  thereunto,  as  be 
**  in  his  possession,   custody  or  power,  (except  the  necessary 
or  l^elzi hi    ^*  w^^^nng  apparel  of  himself,  his  wife  and  children) ;  or  if  any 
tothcvaiuc"of  "  ^^^^  bankrupt  shall  remove,  conceal  or  embezzle  any  part  of 
10/.  felony.       *^  such  estate,  to  the  value  of  ten  pounds  or  upwards,  or  any 
'^  books  of  account,  papers  or  writings  relating  thereto,  with  intent 
^^  to  defraud  his  creditors,  every  such  bankrupt  shall  be  deemed 
Punisliment.     «  guilty  of  felony,  and  be  liable  to  be  transported  for  life,  or  for 
*^  such  term,  not  less  than  seven  years,  as  the  court  before  which 
''  he  shall  be  convicted  shall  adjudge,  or  shall  be  liable  to  be  im- 
'^  prisoned  only,  or  imprisoned  and  kept  to  hard  labour  in  any 
''  common  gaol,  penitentiary-house  or  house  of  correction,  for  any 
**  term  not  exceeding  seven  years." 
Lord  Chancel-      The  113th  section  enacts  **  that  the  Lord  Chancellor  shall  have 
laJ^trmTfor    '^  l^^cr,  as  often  as  he  shall  think  fit,  from  time  to  time  to  en- 
surfender.        "  large  the  time  for  the  bankrupt  surrcudering  himself  for  such 
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**  time  as  the  Lord  Chancellor  shall  think  fit^  so  as  every  such 
'^  order  be  made  six  days  at  least  before  the  day  on  which  such 
^^  bankrupt  was  to  surrender  himself/' 

The  1 15th  section  enacts,  '^  that  if  any  bankrupt  apprehended  Proviso  for 
*'  by  any  warrant  of  the  commissioners  shall^  within  the  time  ?"^"^^ 
*'  hereby  allowed  for  him  to  surrender^  submit  to  be  examined,  arorehcSed. 
^^  and  in  all  things  conform,  he  'shall  have  the  same  benefit  as  if  he 
*'  had  voluntarily  surrendered/* 

U|>on  the  repealed  statute  5  Geo.  2.  c.  90.  which  contained  Repealed 
provisions  of  a  similar  nature,  though  (as  to  some  of  them)  im-  »tatate,  5  OeoZ 
perfectly  framed,  it  was  observed,  that  no  instance  ever  occurred  ^*  ^'^' 
of  a  capital  punishment,  or  (as  was  believed)  of  a  capital  con- 
viction, for  the  mere  omission  to  surrender,  (a)  And  the  learned 
Judges  presiding  in  the  Court  of  Chancery,  in  many  instances^ 
superseded  commissions,  in  order  to  prevent  a  prosecution  for 
not  surrendering  in  time,  where  there  did  not  appear  to  have  been 
any  intention  in  the  bankrupt  fof  defrauding  his  creditors  by  not 
appearing  within  the  time  appointed,  and  where  his  absence  pro- 
ceeded rather  from  an  ignorance  of  the  consequence^  or  accident,  {b) 
Such  an  order  did  not^  however,  prevent  a  prosecution,  but  ope- 
rated only  as  an  intimation  of  the  Chancellor's  opinion  that  the 
bankrupt  did  not  keep  out  of  the  way  fraudulently,  and  that  it 
was  a  case  in  which  the  Chancellor  did  not  see  reason  to  think  that 
if  prosecuted  he  would  have  been  convicted;  (c)  and  it  appears 
clear  that  there  must  have  been  a  wilful  omission  to  surrender  to 
constitute  a  felony,  (d) 

Very  few  points  appear  in  the  books  upon  the  construction  of  ^"'^■^KS 
this  repealed  statute,  and  some  of  them  are  inapplicable  to  the  f/^^^^^^ 
present  law.  (e) 

In  an  early  case,  upon  the  repealed  statute,  an  objection  was 
taken  to  an  indictment  that  there  ought  to  have  been  an  averment 
in  the  indictment,  that  the  commissioners  did  sit,  and  that  those 
commissioners  should  have  been  named ;  whereas  they  were  not 
named  in  the  notice,  which  only  set  forth  that  he  was  required  to 
surrender  to  the  commissioners  at  Guildhall ;  and  it  might  as 
well  be  understood  of  the  commissioners  of  sewers,  or  of  the 
lieutenancy,  as  of  the  commissioners  of  bankrupts,  for  they  all  sit 
at  the  same  Guildhall.  The  court  were  of  opinion  that  this, 
together  with  other  objections,  was  good.  (/) 


(a)  4  Ev.  Col.  Stat.  Bankrupts,  p.  88. 

{b)  Ex  parte  Wood,  1  Atk.  822. 
Ex  parte  Shiles,  1  Madd.  249. 

(c)  By  the  Vice-Cbancellor  in  Ex 
parte  Shiles,  1  Madd.  249. 

(^  Id.  Ibid. 

{e)  The  1  Geo.  4.  c.  115.  s.  1.  after 
reciting  so  much  of  the  5  Geo.  2.  c.  30. 
as  made  it  a  capital  felon  j  for  a  bank- 
rupt to  conceal,  embezzle,  &c.  to  the 
wueof  20/.  or  any  books  of  account, 
ftc.  with  an  intent  to  defraud  his 
creditors,  enacted,  tiiat  so  much  of 
the  said  act  as  inflicted  capital  punish- 
ment of  death  on  the  offence  tnerein- 
beiore  recited  should  be  repcalod^  and 


that  any  person  duly  convicted  of  the 
offence  tnereinbefore  recited,  which 
was  punishable  with  death,  under  the 
recited  act,  sliould  be  liable  to  be 
transported  beyond  the  seas  for  life, 
or  for  such  term  not  less  than  seven 
years,  as  the  court  should  adjudge, 
or  should  be  liable  to  imprisonment, 
or  imprisonment  and  hard  labour,  for 
any  term  not  exceeding  seven  years. 
Then  succeeded  the  present  statute 
6  Geo.  4.  c.  16. 

(/)  Rex  V.  Frith,  0.  B.  1788.  I 
Leach  10.  Upon  this  opinion  of  the 
Court  being  pronounceil,  the  proBe- 
cutor  move)  tnat  the  ii\dictment  might 
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0/ Embezzlements  and  Frauds 


£booi.  !▼. 


Nicety  b 
framing  in- 
dictments on 
that  statute. 


It  was  observed  that  the  principal  nicety  in  framing  an  indict<> 
ment  on  that  statute  consisted  ia  the  recital  of  the  proceedings 
before  and  under  the  commission,  {g) 

And  the  necessary  evidence  required  attention ;  af9  it  was  ne« 
cessary  to  prove  regularly  the  trading,  the  petitioning  creditor's 
debt,  the  act  of  bankruptcy,  the  issuing  the  commission,  and  the 
subsequent  proceedings.  ^^  While  this  commission  subsists,  its 
'^  validity  may  be  assumed  for  certain  civil  purposes  ;  but  when  a 
^^  criminal  case  occurs,  unless  the  party  was  a  bankrupt,  all  falls 
^^  to  the  ground."  (A)  In  a  case  wnere  a  defendant  was  indicted 
for  Defusing  to  give  the  commissioners  an  account  of  his  effects, 
be  was  acquitted  on  the  ground  thsL%  he  was  an  infant  at  the  time 
.the  debts  were  contracted,  and  could  not,  therefore,  be  a. bankrupt 
ibr  debts  which  be  was  not  obliged  to  pay.  (t)  And  the  Court  of 
Chancery  refused  to  lend  its  aid  to  a  prosecution  on  that  statute 
by  ordering  the  clerk  under  the  commission  to  attend  the  trial^ 
and  produce  the  proceedings,  (k) 

The  following  points  were  understood  to  have  been  decided  in  a 
case  upon  the  repealed  statute  in  which  the  defendant  was  charged 
by  the  indictment  with  concealing  his  effects  to  the  amount  of  20/. 
with  intent  to  defraud  his  creditors :  First,  that  an  averment  in 
lin  indictment  for  felony,  that  a  commission  issued  under  the  great 
seal  of  Chreat  Britain,  was  sufficiently  proved  by  evidence  that  it 
issued  under  the  great  seal  of  Great  Britain  and  Ireland;  secondly, 
that  a  bankrupt  could  not  set  up  a  prior  secret  act  of  bankruptcy 
to  invalidate  his  commission ;  thirdly,  that  a  creditor  might  prove 
the  act  of  bankruptcy  before  the  commissioners;  and,  fourthly, 
that  a  commission  of  bankruptcy  was  not  liable  to  any  of  the  stamp 
duties  imposed  by  the  44  Geo.  3.  c.  98.  (/) 

It  was  also  ruled  that  in  an  indictment  arainst  a  f>ankrupt 
where  the  petitioning  creditors'  debt  was  alleged  to  be  due  to  A., 
B.,  and  C,  surviving  executors  of  the  last  will  and  testament 
of  D.,  after  proof  that  A.,  B.,  and  C,  were  the  executors,  and 
were  directed  by  the  will  to  carry  on  the  business,  it  was  neces- 
sary to  prove  that  they  all  assented  to  act  in  discharge  of  the 


be  quashed.  But  the  Court  said  it 
iras  by  no  means  proper  to  encourage 
the  quashing  or  indictments  after 
prisoners  have  pleaded.  The  motion 
was  accordingly  refused ;  and  the 
prisoner  being  put  upon  his  defence, 
an  acquittal  was  entered,  1  Leadi.  1 1. 
But  the  Court  may,  in  its  discretion, 

?|uash  an  indictment  at  any  time  be- 
ore  the  jury  are  charged  with  the 
trial-  of  the  prisoner. 

(f). 2  Chit.  Crim.  L.  511.  notes. 

(h)  By  ^ocd  Ellenborough,  C«  J., 
in  Rex  v.  Funshon,  3  Campo.  97. 

(0  Rex  V.  Cole,  1  Ld.  RaynoL  448. 

(*)  I  Hawk.  P.  C.  c.  49.  Frau- 
dulent Bankruptcy,  S..7. 

(i)  Rex  r.  fiiOLock,  S  Leach  996. 
1  Taunt.  71.  But  upon  the  thicd 
point,  niz.  the  proof  of  th«  act  of 
bankraptcy  by  a  creditor,  a  Qii.  is 


made  by  the  reporter  in  8  Leach  996 ; 
and  in  1  Taunt.  71.  the  marginal  note 
upon  this  point  is,  **  Semble^  that  com- 
*'  missioners  of  bankrupt  may  receiye 
*'  evidence  of  the  act  of  bankruptcy 
*'  from  a  creditor^  who  seeks  to  prove 
"  under  the  (commission  .*  or  at  least 
*'  if  they  do,  after  evidence  alimmde  of 
*'  th^  act  of  bankroptcTi  proof  that 
"  the  commissioners  declared  the 
**  bankrupt  to  be  such  on  the  creditors* 
"  evidence  will  not  disprove  the  al- 
*'  legation  that  he  was  duW  declared 
«<  a  bankrupt* '  But  it  has  been  ruled 
in  a  late  case  that  noon  an  issue  po 
try  wli^ther  an. act  or  bankruptcy  has 
beea  committed  a  creditor  is  an  ia« 
competent  witness^  though  he  has  not 
proved  under  the  c^imniasion,  Crooke 
V.  Bdwards,  1  Stark.  R.  SOS.  And  see 
Adams  r.  Maikio^  3  Campb.  543. 
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trust :  and  that  a  general  admission  by  the  prisoner  of  a  debt, 
due  to  the  executors  of  D.,  would  not  supply  the  defect,  (m) 

It  appears  to  have  been  holden,  that  where  an  indictment  against  Indictment 
a  bankrupt  for  concealing  property  did  not,  in  stating  the  property,  '^!lj^°°*  f 
Bufliciently  specify  particular  parts  of  it,  though  it  might  have  suf-  fideSy^pw-" 
ficiently  specified  others,  and  those  specified  might  have  been  of  ticniar  parts  of 
the  necessary  value,  such  indictment  was  bad,  on  the  ground  that  ^*  property. 
the  statement  as  to  the  parts  not  specified  tended  to  embarrass 
the  prisoner.     And  the  decision  appears  to  have  proceeded  upon 
the  principle  that  where  value  is  essential  to  constitute  an  offence, 
and  the  value  is  ascribed  to  many  articles  collectively,  the  offence 
must  be  made  out  as  to  every  one  of  those  articles ;  the  grand  jury 
having  only  ascribed  that  value  to  all  those  articles  collectively,  (n) 

Upon  an  indictment  on  the  same  repealed  statute  of  5  Geo*  2.  Refagaltotub- 
charging  the  bankrupt  with  not  submitting  to  be  examined,  it  was  mit  to  eu- 
decided,  that  if  a  bankrupt  surrendered  to  his  commission,  and  at  n»»»^<"*' 
the  time  of  suc^h  surrender  refused  to  answer  particular  questions 
<x>iicerning  bis  property,  but  took  the  oath,  and  assigned,  as  his 
reason  for  Qot  answering,  that  he  intended  to  dispute  the  commia- 
fiion,  the  refu^nl  to  answer  such  question  was  not  a  capital  offence 
within  the  statute,  (o)  ,        . 

Upon  an, indictment  on  the  same  si^ute^^  qualified  by  1  Geo«  4.  Endenot. 
€.115.  s«L)  against  a. bankrupt  for  concealing  his  effects, where  the 
evidence  was  that  the  prisoner,  on  bis  last  examination,  stated  that 
4  book  given  in  by  him  contained  an  account  of  all  his  effects,  it 
waa  holden  to  be  incumbent  on  the  prosecutor  to  produce  the 
jbook,.  or  to  account:  for  its.  non-production.  Thp  book  was  a  ne- 
cevsary  .part  of  :the  prosecutor's  case,  in  order  that  it  might  have 
been  .seen,  whether  th^t  book  mentioned  the  property,  (p) 

It  was  agreed  tjiaj;  a  bankrupt's  wife  could  not  be  examined  on 
the  part  of  thq  prosecution,  on. an  indictment  against  the  bankrupt 
for  offences  against  that  statute,  (g) 

It  seems  that  the  productiQn.of  the  Gazette  will  be  sufficient 
without  proof  of  its  being  bought  of  the  Gazette  printer,  or  where 
it  comes  from ;  and  pp^sibly,  where  the  prisoner  has  appeared  to 
his  commission,  and  been  examined,  averment  of  notice  in  the 
Gazette  may  not  be  necessary,  (r) 


(m)  Rex  V.  Barnes,  1  Stark.  K.24S. 
In  this  case  it  was  also  ruled  that,  aU 
tboagh  the  probate  of  a  will  had  been 
produced,  tne  will  itself  could  not  be 
read  in  evidence  upon  the  mere  pro- 
duction of  it  by  the  officer  of  Uie  ec- 
clesiastical court,  without  some  in- 
dorsement upon  it  for  the  purpose  of 
authentication. 

(n)  Rex  V.  Forsjtfa,  Russ.  &  Ry. 
874. 

{o)  Rex  V.  Page,  Russ.  &  Ry.  S92. 

(p)  Rex  V.  Evani,  (1825,)  Ry.  & 
Mood.  Cr.  Cas.  70. 

(q)  1  Hawk.  P.  C.  c.  49.  qfFraudw 
leni  Bankruptcjf^  s.4.  Ex  parte  James, 


1  F.  Wms.  610,,  where  the  Lord  Chan- 
cellor said,  that  a  wife  could  not  by 
the  common  law  be  a  witness  for  or 
against  her  husband ;  and  that  though 
a  former  statute  21  Jac.  1.  authorized 
the  commissioners  to  examine  the 
wife  touching  any  concealments  of  the 
goods,  effects,  or  estate  of  the  bank- 
rupt, yet  it  did  not  extend  to  examin- 
ing the  bankrupt's  wife  touching  his 
bankruptcy,  or  whether  he  had  com- 
mitted any  act  of  bankruptcy,  and 
how  or  when  he  became  a  bankrupt. 

(r)  Forsyth's  case,  Russ.  &  Ry.  277. 
But  it  will  be  more  prudent  to  be 
provided  with  the  full  proof. 
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CHAPTER  THE  TWENTY-SIXTH. 


OF  BMBBZZLBKBNTS  AND   VRAUDS  BT  IMaOLYBNT  DBBTOR8. 


WiifuUyomit-  Thb  statute  7  Geo.  4.  c.  67*  s.  70.  enacts  ^^that  in  case  any  prin- 
ting any  thing  (f  soner  sball^  with  intent  to  defraud  his  or  her  creditors  or  cre- 
la  schedule,]    ,,  jj^^.^  wilfully  and  fraudulentiy  omit  in  his  or  her  schedule,  so 
"  sworn  to  as  aforesaid,  any  eflEects  or  property  whatsoever,  or  re- 
**  tain  or  except  out  of  such  schedule,  as  wearing  apparel,  bedding, 
^^  working  tools  and  implements,  or  other  necessaries,  property  of 
**  cpreater  value  than  twentv  pounds,  every  such  person  so  offend- 
*^  ing,  and  any  person  aiding  and  assisting  him  to  do  the  same, 
*^  shall,  upon  being  thereof  convicted  by  due  course  of  law,  be 
mifldemeanor,   ^^  adjudged  guilty  of  a  misdemeanor,  and  thereupon  it  shall  and 
^*  may  be  lawful  far  the  court  before  whom  such  o£knder  shall 
*'  have  been  so  tried  and  convicted,  to  sentence  such  offender  to 
^^  be  imprisoned,  and  kept  to  hard  labour  for  any  period  of  time 
what  matters    ^^  not  exceeding  three  years ;  and  that  in  every  indictment  or  in- 
^°'^  ^J[^^     "  formation  against  any  person  for  such  o£fence,  it  shall  be  suf- 
out?^  "**^  '^  "  ficient  to  set  forth  the  substance  of  the  offence  charged  on  the 
'^  defendant,  without  setting  forth  the  petition,  or  conveyance,  or 
^'  assignment  to  the  provisional  assignee,  appointment  of  assignee 
*^  or  assignees,  or  any  conveyance  or  assignment  whatever,  or 
''  balance  sheet,  order  tor  hearing,  adjudication,  order  of  dischai]|[e 
"  or  remand,  or  any  warrant,  rule,  order  or  proceeding  of  or  m 
'^  the  said  court,  except  so  much  of  the  schedule  of  such  prisoner 
'^  as  may  be  necessary  for  the  purpose/' 
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CHAPTER  THE  TWENTY-SEVENTH. 


OF   RBCEIVING   STOLBN  OOODB. 


Rbcbivers  of  stolen  goods  were  at  common  law  punishable  only  The  offence 
as  for  a  misdemeanor^  even  after  the  thief  had  been  convicted  of  a^  commoD 
felony  in  stealing  them ;  {a)  but  by  the  provisions  of  several  sta-  JSadlme^on 
tutes^  now  repealed^  such  receivers  were  made  accessories  after  the 
fEurt  to  the  felony  of  the  thief,  in  cases  where  the  thief  had  been 
convicted,  or  was  amenable  to  justice ;  and  were  made  liable  to 
be  prosecuted  for  a  misdemeanor  in  cases  where  the  thief  had  not 
been  convicted,  and  \diether  he  was  amenable  to  justice  or  not. 
And  the  late  statute  7  &  8  Geo,  4.  c.  29.,  passed  for  consolidating 
and  amending  the  laws  relative  to  larceny,  contains  several  enact- 
ments upon  ttie  subject  of  receiving  stolen  goods. 

Section  54  of  that  statute  enacts,  ^^  that  if  any  person  shall  re-  7  &  s  Geo.  4. 
•*  ceive  any  chattel,  money,  valuable  security,  or  other  property  c.  29.  s.  54. 
*^  whatsoever,  the   stealing  or  taking  whereof  shall  amount  to  JJ^il^^p^ 
^^  a  felony,  either  at  common  law,  or  by  virtue  of  this  act,  such  perty :  where 
"  person  knowing  the  same  to  have  been  feloniously  stolen  or  the  original 
**  taken,  every  such  receiver  shall  be  guilty  of  felony,  and  may  be  ^^^^^  3ie 
'^  indicted  and  convicted  either  as  an  accessory  after  the  fact,  or  receiyen  may 
**  for  a  substantive  felony ;   and  in  the  latter'  case,  whether  the  be  tried  eWier 
^  principal  felon  shall  or  shall  not  have  been  previously  convicted,  H^;^^  fii^;' 
^  or  shall  or  shall  not  be  amenable  to  justice  j   and  every  such  or  for  a  sab- 
•*  receiver,  howsoever  convicted,  shall  be  liable,  at  the  discretion  jtaoUye 
^  of  the  court,  to  be  transported  beyond  the  seas  for  any  term  not    *  ^^^' 
^^  exceeding  fourteen  years,  nor  less  than  seven  years,  or  to  be  im- 
^^  prisoned  for  any  term  not  exceeding  three  years,  and,  if  a  male, 
*'  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the 
''  court  shall  so  think  fit)  in  addition  to  such  imprisonment :  pro- 
*'  vidcd  always,  that  no  person  howsoever  tried  for  receiving  as 
''  aforesaid,  snail  be  liable  to  be  prosecuted  a  second  time  for  the 
*^  same  offence.*' 

The  £^5th  section  enacts,  '^  that  if  any  person  shall  receive  any  s.  55.  Where 
*'  chattel,  money,  valuable  security,  or  other  property  whatsoever,  *^  original 
**  the  stealing,  takmg,  obtaining,  or  converting  whereof  is  made  an  ^Udcmcanor, 
^^  indictable  misdemeanor  by  this  act,  such  person  knowing  the  receivers  may 
*'  same  to  have  been  unlawfully  stolen,  taken,  obtained,  or  con-  J«  ^|[^^c^ 

meanor. 
(a)  Post.  S73. 
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S*  56.    Place 
of  trial,  &c. 
All  receivers 
may  be  tried 
where  the 
principal  is 
triable,  or 
where  the  pro- 
i»erty  is  found 
in  their  pes- 
aessioo,  as 
well  as  where 
the  receiving 
takes  place. 


S.  76.    Trial 
of  persons 
receiving  in 
one  part  of  the 
United  King, 
dom,  property 
stolen,  &c.  in 
any  oUier  part. 


S.  60.    Re- 
cttvers  of 
property 
where  the  on- 

S'nal  offence 
punishable 
on  sammary 
conviction. 


'*  verted,  every  ^uch  receiver  shall  be  guilty  of  a  misdemeanory 
^^  and  may  be  indicted  and  convicted  thereof,  whether  the  person 
"  guilty  of  the  principal  misdemeanor  shall  or  shall  not  have 
"  been  previously  convicted  thereof,  or  shall  or  shall  not  be 
*^  amenable  to  justice  ;  and  every  such  receiver  shall,  on  convic- 
**  tion,  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
*'  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
"  for  any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be 
"  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  court 
"  shall  so  think  fit)  in  addition  to  such  imprisonment." 

The  56th  section  enacts,  '^  that  if  any  person  shall  receive  any 
*^  chattel,  money,  valuable  security,  or  other  property  whatsoever, 
^'  knowing  the  same  to  have  been  feloniously  or  unlawfully  stolen, 
"  taken,  obtained,  or  converted,  every  such  person,  whether  charged 
'*  as  an  accessory  after  the  fact  to  the  felony,  or  with  a  substantive 
"  felony,  or  with  a  misdemeanor  only,  may  be  dealt  with,  indicted, 
'^  tried  and  punished  in  any  county  or  place  in  which  he  shall  have, 
^^  or  shall  have  had  any  such  property  in  his  possession,  or  in  any 
*'  county  or  place  in  which  the  party  guilty  pf  the  principal  felony 
'^  or  misdemeanor  may  by  law  be  tried,  in  the  same  manner  as  such 
''  receiver  may  be  dealt  with,  indicted,  tried,  and  punished  in  the 
*^  county  or  place  where  he  actually  received  such  property." 

Section  76^  &fter  providing  that  nothing  contained  in  the  act 
shall  extend  to  Scotland  or  Ireland  except  as  follows,  and  then 
enacting  as  to  trials  in  cases  of  larceny  where  the  thief,  having 
stolen,  &c.  property  in  one  part  of  the  kingdom,  shall  afterwards 
have  the  same  property  in  his  possession  in  any  other  part,  fur- 
ther enacts,  that  "  if  any  person  in  any  one  part  of  the  United 
'^  Kingdom  shall  receive  or  have  any  chattel,  money,  valuable  se- 
^*  curity  or  other  property  whatsoever,  which  shall  have  been 
*^  stolen  or  otherwise  feloniously  taken  in  any  other  part  of  the 
^^  United  Kingdom,  such  person  knowing  the  said  property  to 
'*  have  been  stolen  or  otherwise  feloniously  taken,  he  may  be 
^^  dealt  with,  indicted,  tried,  and  punished  for  such  offence  in  that 
**  part  of  the  United  Kingdom  where  he  shall  so  receive  or  have 
^^  the  said  property,  in  the  same  manner  as  if  it  had  been  originally 
"  stolen  or  taken  m  that  part." 

The  60th  section  provides  for  the  punishment  of  receivers  where 
the  stealing,  &c.  is  punishable  on  summary  conviction,  and  enacts, 
"  that  where  the  stealing  or  taking  of  any  property  whatsoever  i» 
"  by  this  act  punishable  on  summary  conviction,  either  for  every 
*^  offence,  or  for  the  first  or  second  offence  only,  or  for  the  first 
"  offence  only,  any  person  who  shall  receive  any  such  property, 
"  knowing  the  same  to  be  unlawfully  come  by,  shall,  on  convic- 
tion thereof  before  a  justice  of  the  peace,  be  liable,  for  every 
first,^  second,  or  subsequent  offence  of  receiving,  to  the  same 
'^  forfeiture  and  punishment  to  which  a  person  guilty  of  a  first, 
^^  second,  or  subsequent  offence  of  stealing  or  taking  such  property 
"  is  by  this  act  made  liable." 

It  should  seem  that  the  provisions  of  this  statute  will  prevent 
a  difficulty,  which  frequently  occurred,  in  the  prosecution  of  offen- 
ders, in  consequence  of  the  proof  not  corresponding  with  the  charge 
in  the  indictment,  either  where  the  party,  being  charged  as  the 
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thief,  turned  out  to  have  been  the  receiver,  or,  being  charged  as 
receiver,  appeared  upon  the  evidence  to  have  actually  stolen  the 
property.  It  is  conceived  that  where,  from  the  nature  of  the  case, 
it  shall  appear  to  be  advisable,  a  count  charging  the  party  accused 
as  a  receiver  may  be  joined  in  the  same  indictment  with  a  count 
charging  him  as  the  thief,  and  that  he  may  be  convicted  upon  such 
of  the  counts  as  shall  be  supported  by  the  evidence. 

In  some  cases,  upon  the  repealed  statutes,  the  distinction  be-  ^' l?*^!^.**' 
tween  a  receiver  and  an  accomplice  was  the  subject  of  attentive  tween  a  re- 
consideration, ceiver  and  a 

Two  prisoners,  named  Dyer  and  Disting,  were  indicted  for  thief*'*'^ 
stealing  a  quantity  of  barilla,  the  property  of  M.  Hawker.  Upon 
the  evidence  it  appeared,  that  the  barilla  was  on  board  a  foreign  ^^J  *"^  ^^" 
ship  at  Plymouth,  consigned  to  Hawker;  that  Hawker  employed  **°^"^"®* 
Dyer,  who  was  the  master  of  a  large  boat,  for  the  purpose  of 
bringing  it  on  shore  5  and  that  Disting,  together  with  several  others, 
were  employed  as  labourers  in  removing  it  to  Hawker's  warehouses, 
after  it  was  landed.  And  the  jury  found  that,  while  the  barilla  was 
in  Dyer's  boat,  some  of  his  servants,  without  his  privity,  consent, 
or  participation,  severed  some  of  it  from  the  rest  where  it  was 
stowed,  and  removed  it  to  another  part  of  the  boat,  where  they 
concealed  it  under  some  rope.  But  they  also  found,  that  Dyer 
afterwards  assisted  the  other  prisoner  and  the  persons  on  board, 
who  had  before  separated  this  part  from  the  rest,  vi  removing  it 
from  the  hoatj  for  the  purpose  of  carrying  it  off^  It  was  objected, 
for  the  prisoner  Dyer,  that  his  offence  was  not  that  of  a  principal, 
as  laid  in  the  indictment,  but  that  of  receiver  or  accessory  after 
the  fact.  But  the  learned  Judge,  before  whom  the  trial  was  had, 
was  of  opinion  that,  though  for  some  purposes,  as  witli  respect  to 
those  concerned  in  the  actual  taking  and  separation,  the  offence 
would  have  been  complete  by  the  severance  and  removal  of  the 
barilla  to  another  part  of  the  boat,  as  being  an  asportation  in  point 
of  law,  yet,  with  respect  to  Dyer,  who  joined  in  the  scheme  before 
the  barilla  had  been  actually  taken  out  of  the  boat,  where  it  was 
properly  deposited  for  the  purpose  of  being  landed,  and  who  as- 
sisted in  the  act  of  carrying  it  off  from  thence,  it  was  one  continuing 
transaction,  and  could  not  be  said  to  be  completed  till  the  removsd 
of  the  commodity  from  such  place  of  deposit;  and  that  Dyer, 
having  assisted  in  the  act  of  carrying  it  off,  was  therefore  guilty  as 
principal,  (ft) 

Another  case  arose  out  of  the  same  transaction.     It  appeared.  Caw  of  At- 
that  the  rest  of  the  barilla  was  lodged  in  M.  Hawker's  warehouse;  ^^i  in^    " 
that  while  it  was  there,  several  persons,  employed  as  labourers  or  othen. 
servants  by  Hawker,  entered  into  a  conspiracy  to  steal  some  of 
it ;  that  accordingly,  some  of  them,  who  had  access  to  the  ware- 
house, removed  a  parcel  of  it  nearer  to  the  door  than  it  was  before, 
in  the  course  of  the  morning ;  and  that  about  nine  at  night  these 
persons,  together  with  the  prisoners  Atwell  and  O'Donnell,  who 
had  in  the  mean  time  agreed  to  purchase  it  of  the  others,  came  to 

(*)  Rex  V.  Dyer  and  Distingr,  ExeUr  was  fully  satisfied  that  his  opinioa 

Sum.  Ass.  1801,  cor,  Graham,  B.,  ivbo  was  well  founded.    2  East.  P.  C.  c.  16. 

conferred  wilh  the  other  Judge,  (Le  s.  164*  P*  "^G^,  768* 
Blane,  J.)  and  afterwards  said  that  he 
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the  warehouse  yard^  and  assisted  the  others,  who  took  it  out  of  the 
warehouse,  in  carrying  it  away  from  thence.  They  were  all  in- 
dicted as  principals  in  the  felony ;  and  the  same  objection  was 
made  as  before,  that  Atwell  and  O'Donnell  were  only  receivers  or 
accessories  after  the  fact,  the  felony  being  complete  before  their 
participation  in  the  transaction.  But  it  was  ruled  that,  so  long  as 
the  goods  remained  in  the  warehouse,  which  was  the  lawful  place 
of  their  deposit,  although  to  some  purposes,. as  to  those  wha 
severed  this  parcel  from  the  rest  for  the  purpose  of  stealing.it  and 
more  conveniently  removing  it  afterwards,  the  felony  might  be 
said  to  be  complete ;  yet  it  was  a  continuing  transaction  as  to  those 
who  joined  in  the  same  plot  before  the  goods  were  finally  carried 
away  from  the  premises:  and  that  all  the  defendants,  having 
concurred  in,  or  being  present  at  the  act  of  removing  them  from 
the  warehouse  wherein  they  were  lawfully  deposited,  were  prin- 
cipals, (c) 
King's  case*  But  where  the  goods  had  been  so  entirely  taken  away  from  the 

premises  or  actual  possession  of  the  owner,  that  their  further  re- 
moval could  not  be  deemed  a  continuing  part  of  the  original  takings 
the  case  was  holden  to  come  under  a  different  consideration ;  and 
the  party  concerned  only  in  such  further  removal  was  decided  not 
to  he  guilty  of  stealing  the  goods.  Upon  an  indictment  for  larceny^ 
in  stealing  several  firkins  of  butter  and  some  cheeses,  the  &ct8 
proved  were,  that  two  men,  in  the  absence  of  the  prisoner,  broke 
open  the  warehouse  of  the  prosecutor,  stole  the  butter  and  cheese 
in  question,  carried  them  into  the  adjoining  street,  and  deposited 
them  at  a  distance  of  about  thirty  yards  from  the  door  of  the  ware- 
house :  after  which  they  went  for  the  prisoner,  brought  him  to  the 
place,  and  informed  him  of  what  they  had  done ;  and  he  assisted 
in  carrying  the  property  to  a  cart,  which  was  kept  in  waiting  at 
some  distance  to  be  ready  to  convey  it  away.  Upon  this  evidence 
an  objection  was  taken  on  behalf  of  the  prisoner,  tliat  he  could  not 
be  found  guilty  of  stealing  in  this  case,  as  the  felonious  taking  of 
the  property  was  complete  before  he  had  any  part  in  the  trans- 
action. It  seemed  however,  in  the  first  instance,  to  the  learned 
Judge  by  whom  the  prisoner  was  tried,  that  he  might  properly  be 
found  guilty ;  on  the  ground  that  as  every  continuation  of  a  larceny 
is  so  far  a  new  larceny,  and  a  new  taking,  as  to  sustain  an  indict- 
ment for  larceny  in  any  county  into  which  the  property  is  carried, 
and  as  the  possession  in  law  of  the  property  in  this  case  remained 
in  the  prosecutor,  notwithstanding  the  removal  of  it  from  his  ware- 
house to  the  place  where  it  was  deposited  in  the  street,  so  that  he 
might  have  brought  trespass  against  any  stranger  taking  it  from 
the  place  in  the  street  without  any  felonious  intent ;  it  might  be 
considered  that  the  prisoner,  who  was  present  aiding  and  abetting 
in  a  continuation  of  the  larceny,  was  a  principal  in  the  larceny  so 
continued :  and  the  prisoner  was  accordingly  convicted.  But,  the 
case  being  reserved  for  the  consideration  of  the  twelve  Ju^es, 

(c)  Rex  v.  Atwell,  O'Donnell,  and  P.  C.  tbid.    All  the  prisoners  found 

others,  cor,  Graham,  B.,  at  the  same  guilty  on  both  indictments  as  princi- 

time  as  the  preceding  case  of  Dyer  and  pals  m  the  two  several  transactions 

Disting,  and  decided  after  Ihe  like  received  sentence  of   transportation 

consideration.     Ante,  note  (b)  8  East,  for  seven  years. 
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they  were  of  opinioii,  that  as  the  property  was  removed  from  the 
owner's  premises  before  the  prisoner  was  present,  he  could  not  be 
considered  as  a  principal;  and  that  the  conviction  of  him  as  a  prin- 
cipal ws^  therefore  wrong,  (d)  So  going  towards  the  place  where  a 
felony  was  to  be  committed  in  order  to  assist  in  carrying  off  the 
property,  and  assisting  accordingly,  was  held  not  to  make  the 
party  a  principal,  if  he  was  at  such  a  distance  at  the  time  of  the 
felonious  taking  as  not  to  be  able  to  assist  in  it.  The  prisoner, 
and  J.  S.,  went  to  steal  two  horses ;  J.  S.  left  the  prisoner  half  a 
mile  from  the  place  in  which  the  horses  were,  and  brought  the 
horses  to  him,  and  both  rode  away  with  them.  Upon  a  case  re- 
served, the  Judges  thought  the  prisoner  an  accessory  only,  not  a 
Srincipal,  because  he  was  not  present  at  the  original  taking,  (e) 
^ut  where  a  man  committed  a  larceny  in  a  room  of  a  house,  in 
which  room  he  lodged,  and  threw  a  bundle  containing  the  stolen 
property  out  of  the  window  to  an  accomplice  who  was  waiting  to 
receive  it,  the  Judges  came  to  a  different  conclusion,  and  held  that 
such  accomplice  was  a  principal,  and  that  the  conviction  of  him 
as  a  receiver  was  wrong.  (/) 

It  was  settled  upon  the  repealed  statutes,  that  a  party  might  be  A  party  may 
indicted  for  receiving  iroods  stolen  by  persons   unknown:   and  Reindicted 
where  an  indictment  was  objected  to  becaus^e  it  did  not  ascertain  ^^^^^^  stolen 
the  principal  thief,  and  did  not  therefore  state  to  whom  in  par-  by  persons  vn- 
ticuiar  the  prisoner  was  accessary,  the  Judges  were  unanimously  *»<^'»- 
of  opinion  that  it  was  good ;  the  great  view  of  the  statutes  being 
to  reach  the  receivers,  where  the  principal  thieves  could  not  easily 
be  discovered,  (g)     But  where  the  principal  was  known,  it  was  3„t  ^^ere  tlie 
considered  to  be  proper  to   state  the  facts  according  to  the  principalis 
truth.  (A)     And  a  case  is  reported  in  which  it  was  ruled,  that  an  g^^JJ^  bc^o 
indictment  against  an  accessory  before  the  fact  to  a  larceny,  stated. 
which  stated  a  stealing  by  '^  a  certain  person  to  the  jurors  un- 
known,'* and  that  the  prisoner  incited, &c.  "the  said  person 
unknown'*  to  commit  the  said  felony,  could  not  be  supported 
where  the  principal  felon  was  a  witness  before  the  grand  jury. 
The  counsel  for  the  prosecution,  in  opening  the  case,  stated  that 
the  grand  jury  had  found  the  bill  upon  the  evidence  of  the  prin- 
cipal, who  acknowledged  that  he  had  stolen  the  goods  in  question, 
and  proposed  to  call  the  principal  as  a  witness  to  establish  the 
guilt  of  the  prisoner.    But  Le  Blanc,  J.,  interposed,  and  directed 
an  acquittal.    He  said,  he  considered  the  indictment  wrong,  in 
stating  that  the  wheat  had  been  stolen  by  a  person  unknmvn  ; 
and  asked,  how  the  person  who  was  the  principal  felon  could  be 
alleged  to  be  unknown  to  the  jurors,  when  they  had  him  before 


(d)  Rex  V.  King,  ear.  Barley,  J., 
York  Lent  Aas.  1817.  And  before  the 
Judges  in  East  T.  1817,  Russ.  &  Ry. 
S3S.  And  %see  Rex  v.  M'Makin  and 
Smith,  Russ.  &  Ry.  SSS  note  (b), 

(«)  Rex  V.  KellT,  Mich.  T.  18€0, 
MS.  Bayley,  J.,  and  Russ.  &  Ry.  421. 
And  see  ante^  Vol.  1.  Book  I.  Cnap.  8. 
p.  S3. 

(/)  Rex  V.  Owen,  Bast  T.  1825, 
Ry.  &  Mood.  C.  C.  R.  96.  Ante, 
VOL.  II, 


2 


Vol.  I.  Book  I.  Chap.  2.  p.  23. 

ig)  Thomas's  ca^ie,  0.  B.  1766. 
East  P.  C.  c.  16.  s.  104.  p.  781. 

(h)  2EastP.  C.  c.  16.S.  164.p.781. 
And  see  ante,  162.  thai  though  in  an 
indictment  for  larceny,  the  goods  may 
be  laid  to  be  the  properlv  of  persons 
unknown,  yet  such  an  allegation  will 
be  improper  if  the  owdcr  be  really 
known. 
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It  is  sufficient 
to  state  the 
conviction, 
without  stat- 
ing the  at" 
tainder  of  the 
principal. 


7  O.  4. 0.  64, 

8.  U .  acces- 
sories tf»  suffer 
the  aane  pun- 


them^  and  hit  name  was  written  on  the  back  of  the  bill  ?  (t) 
Where  however  two  bills  of  indictment  had  been  found  by  the 
same  grand  jury,  one  of  which  charged  the  prisoner  with  receiv- 
ing goods  stolen  by  a  person  unknown,  and  the  other  charged 
him  with  receiving  the  same  goods  stolen  by  one  H.  Moreton^ 
and  the  prisoner  was  tried  on  the  first  mentioned  indictment,  the 
counsel  for  the  prosecutor  having  declined  to  proceed  upon  the 
other  against  H.  Moreton,  and  objection  was  taken  that  the  al- 
legations of  the  person  who  committed  the  principal  felony  being 
unknown  to  the  grand  jury  was  negatived  by  the  other  record, 
the  Judges  (upon  the  point  being  reserved  for  their  consideration) 
held  the  conviction  right.  They  were  of  opinion  that  the  finding 
by  the  grand  jury  of  the  bill  imputing  the  principal  felony  to 
H.  M oreton,  was  no  objection  to  the  second  indictment,  although 
that  indictment  stated  the  principal  felony  to  have  been  com- 
mitted by  a  person  to  the  jurors  unknown.  \k) 

In  an  indictment  against  a  receiver,  as  an  accessory  after  the 
fact  to  the  felony,  where  the.  principal  had  been  convicted,  it  was 
decided  to  be  sufficient  to  state  the  conviction,  without  stating 
the  attainder  of  the  principal.  In  a  case  where  it  was  moved  in 
arrest  of  judgment  that  the  indictment  was  bad  because  it  did  not 
state  that  the  principal  was  attainted,  the  point  was  reserved  for 
the  consideration  of  the  Judges;  who  all  held  that  the  indictment 
was  good,  upon  reference  to  a  great  number  of  precedents,  and 
on  a  consideration  of  the  statute  1  Anne,  st.  2..C.  9.  s.  1,  2.  (/) 
In  a  subsequent  case,  where  the  prisoner  was  charged  with  know- 
ingly receiving  stolen  goods,  the  indictment  stated  that  the  goods 
had  been  stolen  by  Isaac  Powell,  who  had  been  Aik^  convicted  of 
the  felony  at  the  great  session  for  Brecon.  An  examined  copy  of 
the  record  of  Powell's  conviction  was  produced,  which  stated  that 
the  prisoner  was  asked  if  he  was  (not  is)  guilty ;  and  it  did  not 
state  that  issue  was  loined,  or  how  the  jurors  were  returned,  and 
the  only  award  against  the  prisoner  was,  that  he  should  be  in 
mercy,  &;c.  It  was  objected  that  this  entry  was  not  sufficiently 
formal  and  correct  to  support  the  averment  that  Powell  had  been 
duly  convicted.  But  the  learned  Judge  ruled,  that  the  judgment 
was  not  necessary,  and  mi^t  be  rejected :  that  the  conviction 
was  sufficient  \  that  in  the  common  case,  where  the  receiver  is 
tried  with  the  thief,  there  is  no  judgment  on  the  thief,  before  the 
verdict  against  the  receiver ;  and  that  although  this  record  was 
full  of  errors,  yet  an  erroneous  attainder  of  the  principal  was  suf- 
ficient against  the  accessory  until  it  was  reversed,  {m)  And  the 
Judges  held,  that  the  objections  to  the  copy  of  the  record  pro- 
duced were  not  material.  \n) 

The  statute  7  Geo.  4.  c.  64.  s.  11.  in  order  that  all  accessories 
may  be  convicted  and  punished  in  cases  where  the  prhicipal  felon 
is  not  attainted,  enacts  "  that  if  any  principal  offender  shall  be  in 


(0  Rex  V.  Watker,  S  Campb.  264. 
And  S.  P.  by  Dallas,  J.  Auoa.  Wor- 
ceHer  Lent.  Ass.  1S15. 

(fc)  Rex  V.  Bush,  Mich.  T.  1618, 
RUSS.-&  Rj.  372. 

(/;  Hjman's  case,  2  Leach  925.     2 


East.  P.  C.  c.  16. 8.  164.  p.  782. 

(m)  Rexv.Baldwio,  eor,  Thomson, 
B.,  Monmouth  Sum.  Ass.  1812.  S 
Campb.  265.  MS.  Bayley,  J. 

(If)  Mich.  T.  1812,  MS.  Bayley,  J., 
Russ.  &Ry.  241. 


CHAP.  XXVII.]     Of  Receiving  Stolen  Goods.  259 

> 

*^  anywise  convicted  of  any  felony,  it  shall  be  lawful  to  proceed  ishment 
«  against  any  accessory,  either  before  or  after  the  feet,  in  the  JJ^Til^liSfat- 
'^  same  manner  as  if  such  principal  felon  had  been  attainted  taiated!^ 
^^  thereof,  notwithstanding  such  principal  felon  shall  die,  or  be 
*'  admitted  to  the  benefit  of  clergy,  or  pardoned,  or  otherwise  de- 
'^  livered  before  attainder;  and. every  such  accessory  shall  suffer 
^^  the  same  punishment,  if  he  or  she  be  in  anywise  convicted,  as 
^^  he  or  she  should  have  suffered  if  the  principal  had  been  at- 
''  tainted/' 

The  indictment  against  the  receiver  of  stolen  goods,  charging  The  indict- 
him  as  an  accessory,  need  not  allege  time  and  place  to  the  fact  of  ™®°*  "^^^  °^* 
stealing  the  goods ;  a  statement  of  them  to  the  offence  of  the  re-  place,  &c.'  and 
ceiver  will  be  sufficient,  (o)     And  in  a  case  where  an  indictment  the  thiog  re- 
charged the  prisoner  by  the  name  of  Francis  Morris,  with  receiv-  u^^^f^JJ*^  . 
ing  stolen  goods,  ^^  he  the  said  l^homas  Morris  knowing,  &c."  it  der  a  differ-' 
was  holden  that  the  words  ^'  the  said  Thomas  Morris  "  might  be  ent  denomina- 
rejected  as  surplusage,  (p)    It  is  sufficient  if  the  thing  received  ^hkh^^™*^*  *' 
be  the  same  m  fact  as  that  which  was  stolen,  though  passing  stolen  if  the 
under  a  new  denomination ;  so  that  where  the  indictment  charged  »amc  in  fact. 
the  principal  with  stealing  a  live  sheep,  and  the  accessory  with  re- 
ceiving '^  twenty  pounds  of  mutton,  part  of  the  goods,"  &c.  the 
conviction  was  holden  to  be  proper,  (q)     The  averment  of  the 
gnilty  knowledge,  which  is  the  gist  of  the  offence,  should  be  cor- 
rectly made ;  as  where  an  indictment  against  a  receiver  who  was 
tried  with  the  principal  contained  a  defective  statement,  that  the 
receiver  knew  the   goods  to  have   stolen    (omitting  the   word 
^'  been,")   the  Judges  thought  the  indictment  bad,   this   being 
the  gist  of  the  offence ;  but  they  afterwards  took  time  to  con- 
sider, (r) 

The  necessary  evidence  of  the  offender  knowing  the  goods  which  Evidence  of 
he  has  received  to  have  been  originally  stolen  may  be  collected  fg^j^^/.'^anrof 
from  the  circumstances  of  the  particular  case ;  and  it  is  said,  that  the  principal 
the  buying  goods  at  an  under  value  is  presumptive  evidence  that  having  been 
the  buyer  knew  they  were  stolen,  (s)     in  those  cases  where  it  is  co^^^^ted. 
necessary  to  prove  that  the  principal  has  been  duly  convicted,  we 
have  seen  that  it  appears  to  have  been  ruled  to  be  sufficient  to 
give  in  evidence  the  examined  copy  of  a  record,  shewing  that  he 
was  found  guilty  of  the  felony  before  a  court  of  competent  juris- 
diction, though  the  proceedings  be  informal,  and  the  judgment 
erroneous.  (/) 

In  prosecutions  for  the  misdemeanor  in  receiving  stolen  goods.  Principal  felon 
on  the  repealed  statute  22  Geo.  3.  c.  58.  it  was  settled  that  the  Jroswudons 
principal  felon,  though  not  convicted  or  pardoned,  was  a  compe-  on  the  22  0.3. 
tent  witness  against  the  receiver,  (m)  «•  58. 

(0)  Stotrs  case,  2  Easr.  P.  C.  c.  16.  S  East  P.  C.  c.  16.  s.  48.  p.  617. 

s.  144.  p.  753.  aod  s.  163.  p.  780.  (r)  Rex  t;.  Keraon,  Hil.  T.  1788, 

(p)  Morris's  case,  1  Leacn  109.  And  MS.  Baylev,  J. 

see  also  Hedman's  case,  1  Leach  477.  («)  I  Hale  619.    8  East.  P.  C.  c.  16. 

where  words  which  obstracted    the  s.  153.  p.  765. 

sense  of  an  indictment  on  the  statutes  (<)  Ante,  258.      Rex  v.  Baldwin, 

3  W.  &   M.  c.  9.  s.  4.  and  5  Ann.  c.  3  Campb.  265. 

31.  s.  5.  were  rejected  as  insensible  (u)  Haslam's  case,  0.  B.  1786,  and 

and  useless.  before  the  twelve  Judges,   1  Leach 

(q)  Rex  v.Cowell  and  Green,  1796.  418.    2  East.  P.  C.  c.  16.  s.  166.  p. 

s  2 
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The  receirer  In  cases  where  the  principal  and  receiver  are  joined  in  the  same 
wt  th  °*'uUt  indictment,  and  tried  together,  there  is  no  doubt  that  the  receiver 
orthepnnci-  may  enter  into  the  full  defence  of  the  principal,  and  avail  himself 
pal.  of  every  matter  of  fact  and  every  point  of  law  tending  to  his  ac- 

quittal ;  and  in  cases  where  the  principal  has  been  previously  con- 
victed, though  the  record  of  the  conviction  will  be  sufficient  pre- 
sumptive evidence  that  every  thing  in  the  former  proceeding  was 
rightly  and  properly  transacted,  yet^  according  to  great  authority, 
it  is  competent  to  the  receiver  to  controvert  the  guilt  of  the  prin- 
cipal, and  to  shew  that  the  offence,  of  which  he  was  convicted, 
did  not  amount  to  felony  in  him,  or  not  to  that  species  of  felony 
with  which  he  was  charged,  (x) 
Restitution  of       As  to  the  restitution  of  the  stolen  property  upon  the  conviction 
r'^'The'i^rncr  ^^  ^^^  receiver,  the  statute  7  &  8  Geo.  4.  c.  29-  s.  57.,  in  order 
of  8toicn*|«ro-'^  ^0  encourage  the  prosecution  of  offenders,  enacts,  "  that  if  any 
perty  prose-      **  person,  guilty  of  any  such  felony  or  misdemeanor  as  aforesaid, 
recover  to^^°^  "  ^"^  Stealing,  taking,  obtaining,  or  converting,  or  in  knowingly 
conviction,       "  receiving  any  chattel,  money,  valuable  security,  or  other  pro- 
shall  have  res-  *'  perty  whatsoever,  shall  be  indicted  for  any  such  offence,  by  or 
propcrtV°^  ^^    "  ^^         behalf  of  the  owner  of  the  property,  or  his  executor  or 

^^  administrator,  and  convicted  thereof,  in  such  case  the  property 
^^  shall  be  restored  to  the  owner  or  his  representative ;  and  the 
'^  court,  before  whom  any  such  person  shall  be  so  convicted,  shall 
"  have  power  to  award  from  time  to  time  writs  of  restitution  for 
^^  the  said  property,  or  to  order  the  restitution  thereof  in  a  sum- 
KxceptioD.  '^  mary  manner :  provided  always,  that  if  it  shall  appear  before 
^^  any  award  or  order  made,  that  any  valuable  security  shall  have 
^^  been  bond  fide  paid  or  discharged  by  some  person  or  body  cor- 
^^  porate  liable  to  the  payment  thereof,  or  being  a  negotiable  in- 
'^  strument  shall  have  been  bond  fide  taken  or  received  by  transfer 
"  or  delivery,  by  some  person  or  body  corporate,  for  a  just  and 
^*  valuable  consideration,  without  any  notice,  or  without  any  rea- 
'^  sonable  cause  to  suspect  that  the  same  had  by  any  felony  or 
'^  misdemeanor  been  stolen,  taken,  obtained,  or  converted  as 
'^  aforesaid,  in  such  case  the  Court  shall  not  award  or  order  the 
"  restitution  of  such  security.  "^ 

782.    Patram's  case,  cor,^  Grose,  J.,  (x)  Post.  365.     Smith's  Case,  O.  B. 

Bridgwater  Suni.  Ass.  1787,  1  Leach      17 88,  1  Leach  2S8.     Jnte^  Vol.  L  p« 
419.  Dole  (9).    2  East  P.  C.  t^iV/.  39,40. 
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OF  TAKING    A   REWARD   FOR   HELPING   TO   THE   DISCOVERY  OF 

STOLEN   FROPBRTY. 


An  offence  nearly  connected  with  that  of  receiving  stolen  goods^  Offence  of 
is  that  of  taking  a  reward  to  help  any  person  to  goods  which  have  ^]^^J*^^" 
been  stolen .  to  stoiea  *  ^ 

The  statute  7  &  8  Geo.  4.  c.  29.  s.  58.  enacts,  "  that  every  per-  goods. 
*'  son  who  shall  corruptly  take  any  money  or  reward,  directly  or  7  &  8  G.  4.  c. 
*'  indirectly,  under  pretence  or  upon  account  of  helping  any  per-  ^akin^^a  re- 
^^  sou  to  any  chattel,  money,  valuable  security,  or  other  property  ^^rd  for  hcip- 

46    —'*-       -  1    .      ^  t         H        1  r     1  •_  J 1 .^        .        .m 
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whatsoever,  which  shall  by  any  felony  or  misdemeanor  have  ing  to  the  re- 
been  stolen,  taken,  obtained,  or  converted  as  aforesaid,  shall  g°Jig7propcr- 
(unless  he  cause  the  offender  to  be  apprehended  and  brought  to  ty^  without 
^*  trial  for  the  same)   be  guilty  of  felony,  and  being  convicted  bringing  the 
«  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  ^^'^j"'^^'^^. 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  meanor. 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing four  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  pub- 
licly or  privately  whipped  (if  the  Court  shall  so  think  fit),  in 
"  addition  to  such  imprisonment." 

In  a  case  upon  a  statute  relating  to  the  same  subject,  4  Geo.  1.  As  to  the  aver- 
c.  II.,  now  repealed  by  7  &8  Geo.  4.  c.  27.,  it  was  considered  ^^^"„Ve^' h^ 
proper  to  aver,    that   the   defendant    had    not  apprehended   or  « ^ot  appre- 
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caused  to  be  apprehended  the  principal,  &c.,  such  reservation  ||hended 
being  in  the  enacting  clause,  and  part  of  the  description  of  the  ]]  l^Ht^^^,^ 
offence.  («)  *  In  a  case  where  the  principal  felon  was  dead,  and  «  ed,  the  prin- 
had  not  been  convicted  of  the  offence,  it  was  objected  that  the  "  cipai,  &c." 
person  receiving  the  reward  to  help  to  the  stolen  goods  could  ^^''^n'cVo^n^f 
not  be  convicted.     The  point  was  reserved  as  one  of  great  impor-  the  principal 
tance,  and  of  the  first  impression,  for  the  consideration  of  the  felon. 
Judges  :    but  their   opinion  was  never  publicly   communicated, 
though  it  was  presumed,  from  the  prisoner  boing  discharged  after 
remaining  some  time  in  gaol,   that  the  objection   prevailed.  (6) 
With  respect,  however,  to  another  objection,  that  the  principal 

(a)  2  East  P.  C.  c.  16.  s.  155.  p.  p.  770.    And  sec  Wild's  case  on  the 

771.  statute  5  Anue,  c.  31.  s.  6,    2  Bast. 

(*)   Driakwater's    case,    1740.     1  P.  C.  c.  16.  s.  14».  p.  746. 
Leach  15.    2  East.  P.  C.  c.  16.  s.  155. 
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felon  had  not  been  convicted  of  the  offence,  it  was  well  ob- 
served that  this  could  not  have  been  the  ground  of  the  pri^ 
soner's  discharge,  inasmuch  as  the  statute,  by  the  very  terms  of 
it,  precluded  the  supposition  of  a  conviction  of  the  principal 
being  a  necessary  preliminary  to  the  trial  and  punishment  of  the 
offender ;  for  it  stated  that  the  offender  should  be  guilty  of  fe- 
lony, &c.  unless  he  did  ^'  apprehend^  or  cause  to  be  apprehended, 
^^  the  felon  who  stole  the  goods,   and  cause  such  felon  to  be 
^'  brought  to  his  trial  for  the  same,  and  give  evidence  against 
'^  him.*'    And  it  was  therefore  suggested,  that  the  true  ground  of 
the  doubt  was,  that  by  the  death  of  the  principal  the  stipulated 
condition  had  become  impossible  to  be  performed  without  any  de- 
fault of  the  defendant,  (c) 
The  principal        There  is  also  .a  case  upon  the  repealed  statute,  where  the  prin- 
felon  may  be     cipal  felou  not  Only  was  not  convicted,  but  was  admitted  as  a  wit- 
againsrthe       '^^ss  against  the  party  indicted  for  taking  the  reward ;  namely, 
party  indicted   the  case  of  the  notorious  Jonathan  Wild,  whose  extensive  traffic 
'°'"  ^^^  ^^   in  the  taking  of  such  rewards  is  said  to  have  been  the  occasion  of 
the  passing  of  this  clause  in  the  repealed  statnte.  (rf)     The  pri- 
soner was  first  indicted  on  the  statute  10&  11  W.  3.  c.  23.  (now 
repealed)  for  privately  stealing  a  box  of  lace  in  a  shop,  and  ac-' 
quitted,  upon  its  appearing  from  the  testimony  of  one  Kelly,  who 
had  actually  stolen  the  box,  and  who  was  admitted  as  a  witness 
for  the  crown,  that  the  prisoner  was  not  in  the  shop  at  the  time, 
but  only  waited  at  the  corner  of  the  street  to  receive  the  goods  ; 
but  immediately  upon  this  acquittal  he  was  again  arraigned,  tried, 
and  convicted,  on  the  statute  in  question,  4  Geo.  1.  c.  11.  s.  4. 
for  receiving  ten  guineas  from  the  owner  of  the  shop  as  a  reward 
for  helping  her  to  the  box  of  lace  so  stolen  by  Kelly  5  and  Kelly 
was  again  examined  as  a  witness  on  the  part  of  the  crown  on  this 
indictment,  (e) 

In  a  late  case  it  was  held  to  be  an  offence  within  this  act  of 
4  Geo.  1.  c.  11.  s.  4.,  (now  repealed)  to  take  money  under  pretence 
of  helping  a  man  to  goods  stolen  from  him,  though  the  prisoner 
had  no  acquaintaince  with  the  felon,  and  did  not  pretend  that  he 
had,  and  though  he  had  no  power  to  apprehend  the  felon,  and 
though  the  goods  were  never  restored,  and  the  prisoner  had  no 
power  to  restore  them.  (/) 
7  &  8  Geo.  4.        As  a  further  means  of  putting  a  stop  to  this  pernicious  traffic 
advf^zitg  a    ^"  *^^^?^  s^oiii^,  it  is  enacted  by  7  &  8  Geo.  4.  c.  29.  s.  59., 
reward  for  the  *^  ^^^t  if  any  person  shall  publicly  advertise  a  reward  for  the  re- 
return  of  ftto-    "  turn  of  any  property  whatsoever,  which  shall  have  been  stolen 

&c.  maSrHa-    "  ^^  ^?^*'  ^^^  ^^^^^  ^^.  ^^^^  advertisement  use  any  words  pur- 

bie  to  «  penal-  "  porting  that  no  questions  will  be  asked,  or  shall  make  use  of 

ty  of  50/.  "  any  words  in  any  public  advertisement  purporting  that  a  re- 

"  ward  will  be  given  or  paid  for  any  property  which  shall  have 

(c)  8  East  P.  C.  c.  16.  8.  155.  p.  189.  The  prisoner  was  ezecQ ted  upon 

"^^O-  this  conviction.     See  also  as  to  the 

{df)  4  Black.  Cooi.  132.  point  of  the  principal  felon  being  a 

{e)  Wild's  (Jonathan)    case,   1785,  witness,  ante,  Haslaro's  case,  p.  859. 

1  Leach  1 7.  note  (a).    2  East  P.  C.  c.  (/>  Rex  v.  Ledbitter,  Ry.  ^  Mood. 

16.  8.  156.  p.  770.    4  Black.  Com.  C.  C.  76. 
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*^  been  stolen  or  lost,  without  seizing  or  making  any  enquiry  after 
^'  the  person  producing  such  'property^  or  shaJl. promise  or  offer* 
^^  in  any  such  public  advertisement  to  return  to  any  pawnbroker 
^'  or  other  person  who  may  have  bought  or  advanced  money  by 
'^  way  of  loan  upon  any  property  stolen  or  lost,  the  money  so  paid 
^'  or  advanced,  or  any  pther  sum  of  money  or  reward  for  the 
^'  return  of  such  property,  or  if  any  person  shall  print  or  publish 
'^  any  such  advertisement,  in  any  of  the  above  cases  every  such 
^^  person  shall  forfeit  the  sum  of  fifty  pounds  for  every  such 
^^  offence,  to  any  person  who  will  sue  for  the  same  by  action  of 
''  debt,  to  be  recovered  mth  full  costs  of  suit/' 
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OP   UNLAWFULLY  RBCEIVIN6   OR   HAVING   POSSESSION   OF  PUBLIC 

STORES. 


9  &  10  W.  3. 

C.  41.  8.  1. 

Recital  of  the 
frequent  em- 
bezzlement of 
stores,  and 
the  difficulty 
of  convicting^ 
offenders. 


Enactment 
that  it  shall 
not  be  lawful 
for  persons 
(except  those 
authorized) 
to  make  any 
stores  with 
the  marks 
used  upon  the 
King^s  stores, 
upon  pain  of 
forfeiting  the 
goods,  and 
200/.,  &c. 


The  several  statutes  relating  to  the  offences  mentioned  in  the 
title  to  this  Chapter  will  be  set  forth^  in  the  first  instance,  in  the 
order  in  which  they  were  passed ;  and  the  few  decided  cases 
which  have  occurred  upon  their  construction  will  be  subsequently 
noticed. 

The  statute  9  &  10  W.  3.  c.  41.  s.  1.  (a)  recites,  that  notwith- 
standing  divers  good  laws  made  and  enacted  for  the  preventing  of 
the  stealing  and  embezzlement  of  his  Majesty's  stores  of  war,  and 
nava]  stores,  those  frauds,  thefts,  and  embezzlements  were  fre- 
quently practised,  and  the  convicting  of  such  offenders  was  ren- 
dered difficult  and  impracticable,  by  reason  that  it  rarely  happened 
that  direct  proof  could  be  made  of  such  offenders'  immediate  tak- 
ing, embezzling,  or  carrying  away  such  stores  from  the  places  for 
keeping  and  preserving  the  same,  but  only  that  such  goods  were 
marked  with  the  King's  mark,  and  found  in  the  custody  and  pos- 
session of  the  said  person  accused  for  stealing  or  embezzling  the 
same  :  and  it  then  enacts,  ^^  that  it  shall  not  be  lawful  to  or  for 
any  person  or  persons  whatsoever,  other  than  persons  autho- 
rized by  contracting  with  his  Majesty's  principal  officers  or 
commissioners  of  the  navy,  ordnance,  or  victualling  office  for 
his  Majesty's  use,  to  make  any  stores  of  war,  or  naval  stores 
whatsoever,  with  the  marks  usually  used  to  and  marked  upon 
his  Majesty's  said  warlike  and  naval  or  ordnance  stores ;  that 
is  to  say,  any  cordage  of  three  inches  and  upwards,  wrought 
with  a  white  thread  laid  the  contrary  way,  or  any  smaller 
cordage,  to  wit,  from  three  inches  downwards,  with  a  twine  in 
"  lieu  of  a  white  thread,  laid  to  the  contrary  way  as  aforesaid,  or 
"  any  canvass,  wrought  or  unwrought,  with  a  blue  streak  in  the 
"  middle,  or  any  other  stores  with  the  broad  arrow,  by  stamp, 
^*  brand,  or  otherwise,  upon  pain  that  every  such  person  or  per- 
^^  sons,  who  shall  make  such  goods  so  marked  as  aforesaid,  not 
'*  being  a  contractor  with  his  Majesty's  principal  officers  or  com- 
missioners of  the  navy,  ordnance,  or  victuallers  for  his  Majesty's 
use,  or  employed  by  such  contractor  for  that  purpose  as  afore- 


€C 


a 
cc 

(( 

cc 
cc 


cc 


iC 


a 


(a)  Made  a  public  act  by  I  Geo.  1 .  st.  S.  c.  S5.  s.  14. 
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^*  said,  shall  for  every  sucli  offeuce  forfeit  such  goods,  and  the 
^'  sum  of  two  hundred  pounds^  together  with  costs  of  suit ;''  one 
moiety  whereof  to  his  Majesty,  and  the  other  moiety  to  the  in- 
former, to  be  recovered  by  action  of  debt,  &c.  in  any  court  of 
record  at  Westminster. 

And  the  second  section  enacts,  ^^  that  such  person  or  persons,  s.  2.  Penons 
^<  in  whose  custody,  possession,  or  keeping  such  goods  or  stores  in  whose  908- 
*^  marked  as  aforesaid  shall  be  found,  not  being  employed  as  J^J|i°"^'*' 
'^  aforesaid,  and  such  person  or  persons  who  shall  conceal  such  shall  be  founds 
<<  goods  or  stores  marked  as  aforesaid,  being  indicted  and  con-  ad<^  persons 
*^  victed  of  such  concealment,  or  of  the  having  such  goods  found  ^chTtores 
^^  in  his  custody,  possession,  or  keeping,  shall  forfeit  such  goods,  shsu  foriett 
^^  and  the  sum  of  two  hundred  pounds,  together  with  the  costs  of  ^^®  ffoods  and 
*^  prosecution,  one  moiety  to  his  Majesty,  and  the  other  moiety  to  be^j^pris'onl^ 
'^  the  informer,  to  be  recovered  as  sdToresaid,  and  shall  also  suffer  till  paymenu 
^'  imprisonment,  until  payment  and  performance  of  the  said  for- 
^^  feiture,  unless  such  person  shall,  upon  his  trial,  produce  a  cer- 
^^  tificate  under  the  hand  of  three  or  more  of  his  Majesty's  prin- 
^  cipal  officers  or  commissioners  of  the  navy,  ordnance,  or  vie- 
'^  tuallers,  expressing  the  numbers,  quantities,  or  weights  of  such 
^'  goods,  as  he  or  she  shall  then  be  indicted  for,  and  Uie  occasion 
^^  and  reason  of  such  goods  coming  to  his  or  her  hands  or  pos- 
"  session/' 

But  the  statute  provides,  that  the  principal  officers  or  commis-  S.4.  ProWsioo 
sioners  of  the  navy,  &c.  may  sell  and  dispose  of  any  of  the  stores  ^fg'gj^^ncn  of   ' 
so  maiked,  as  they  might  have  done  before ;  and  that  persons  the  navy,  ^c. 
buying  such  stores  of  the  principal  officers,  &c.  or  by  their  order,  may  selT 
may  keep  the  same  without  incurring  any  penalty,  upon  producing  ^!^  g^^y. 
a  certificate  or  certificates  under  the  hand  and  seal  of  three  or  ed  from  the 
more  of  the  said  principal  officers,  &c.  that  they  bought  such  penalty  by  a 
goods  from  them,  or  from  persons  who  did  buy  Uie  said  stores  certificate. 
from  the  said  principal  officers,  &c.  at  any  time  before  such  stores 
were  found  in  their  custody,  {b)     And  also,  that  the  act  shall  not  S.  8.  The  act 
hinder  any  of  the  principal  officers,  &c.  or  any  chief  commander  ^^  ^  hinder 
of  any  of  his  Majesty's  ships  at  sea,  to  lend  any  stores  to  any  from  lending 
merchant  ship  or  vessel  in  distress,  or  otherwise,  as  might  law-  stores  to  ves- 
fuUy  be  done  before  the  act  5  in  case  the  goods  so  lent  be  restored  ■*}*"*  ^^^ 
with  all  possible  conveniency,  and  provided  the  persons  borrowing  ^\e^  ^c^ 
have  such  certificate  as  before-mentioned,  which  the  said  prin- 
cipal officers,  &c.  or  commander-in-chief  are  required  to  give  to 
the  party  borrowing,  (c) 

The  statute  1  Geo.  1.  st.  2.  c.  25.  s.  3.  recites,  that  his  Ma-  1  Geo.  1. 8t2. 
jesty^s  stores  and  ammunition  pertaining  to  his  navy  and  shipping  ^^^Vs  tho*™" 
or  service  thereof  were  often  privately  embezzled  or  filched  away;  principal  offi- 
and  enacts,  that  the  principal  officers  and  commissioners  of  the  cers,  &c.  of 
navy,  or  any  one  or  more  of  them,  shall  have  power  to  enquire,  J^^h^J^'em- 

{b)  S.  4.    As  to  Ihe  form  of  the  commissioners  or  any  three  of  them, 

certificate  the  section  further  enacts,  from  time  to  time,  to  gite  to  persons 

"  in  which  certificate  or  certificates  who  shall  desire  the  same,  and  shall 

the  gaantities  of  such  gtores  shall  have  bought  any  of  the  said  stores. 


be  expressed,  and  the  time  when      within  thirty  days  after  the  sale  and 
and  where  bought  of  the  said  com-      delivery  of  the  stores. 
missioners.^'    And  it  empowers  the         (r)  S.  8. 
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bezzled  not 
exceeding 
SOt,;  tana  to 
commit  tlie 
offender  Co 
answer,  &e. 
where  the  of* 
fence  U  of  a 
higher  nature. 


S.  4.  gires  a 
summary  ju- 
risdiction to 


bexzied  stores,  and  by  warrant  under  hand  and  'seal^  to  empower  any  person  or 

Sffende^J'Sy  P^^-s^I^^  ^^  '^'^^^  fo";  ^^^  »?«*«>  "^  places,  88  justices  of  peace 
fine  and  im-  may  do  m  case  of  felony,  "  and  pnnish  the  ofienders  by  such  fine 
prisonment,  (t  a^  imprisonment,  as  aforesaid,  (d)  the  value  of  the  goods  so 
the«»d8cm-  *^  coabezzled  or  filched  away,  not  exceeding  the  sum  of  twenty 
^*  shillings,  and  cause  the  goods  to  be  brought  in  again ;  and  if 
^^  the  (^ence  be  of  such  a  nature  as  doth  require  an  higher  and 
^  severer  pnnishihent,  then  that  they,  any  one  or  more  of  them, 
'^  may  commit  such  <xSender  to  the  next  gaol,  or  to  the  custody 
'^  of  their  messenger  or  messengers  aforesaid,  till  he  or  they 
^^  offending  enter  into  recognizance  with  surety  or  sureties,  ac- 
^^  cording  to  the  nature  of  the  ofifence,  to  i^pear  and  answer  to 
^^  the  same  in  his  Majesty's  Court  of  Exchequer,  or  other  Court 
^'  where  his  Majesty  shall  question  him  or  them  for  the  same, 
^^  within  one  year  following,  on  process  duly  served  for  that  pur- 
^'  pose  on  sttcn  offender  or  offenders.^' 

By  the  fourth  section  of  this  statute  a  summary  jurisdiction  is 
given  to  the  treasurer  and  certain  other  officers  of  the  navy, 
^e  treasurer,  Uiercin  mentioned,  to  punish  by  fine  and  imprisonment,  where 
goodT  ureun-  ^^  goods  SO  embezzled  are  under  the  value  of  twenty  shillings. 
der20#.  The  statute  9  Geo.  I.  c.  8.  b.  3.  recites  the  provisions  of  the 

9  Geo.  1.  c.  8.  9  &  low.  3.  c«  41.  s.  2.  and  that  it  was  necessarv  to  give  power 
8. 3.  Persons  to  mitigate  the  penalties  therein  mentioned,  ana  to  explain  and 
ceSing^^-'  anicnd  the  act :  and  then  enacts,  "  that  if  any  person  or  persons 
ei;  timber,  &c.  '^  shall  be  lawfully  convicted  of  having  in  his,  her  or  their  cus- 
to  suffer  as  in  «  tody,  any  timber^  thick  stuflf  or  plank,  jnarked  with  the  broad 
^'  arrow,  by  stamp,  brand,  or  otherwise,  or  of  concealing  any 
^^  timber,  thick  stuff  or  plank  so  marked,  every  such  person  so 
"  offending  shall  suffer,  ferfeit,  and  pay,  as  for  having,  keeping 
^^  or  concealing  any  other  warlike,  naval  or  ordnance  stores  con* 
"  trary  to  the  said  act." 
The  fourth  section  provides,  that  it  shall  be  lawful  '*  for  any 
Judge,  justice  or  justices,  before  whom  any  offender  or  offenders 
shall  be  convicted  of  any  of  the  crimes  or  offences  before  recit- 
ed, enacted  or  mentioned  in  this  act,  to  mitigate  the  penalty  for 
the  same,  as  he  or  they  shall  see  cause,  and  to  commit  the  of<> 
'^  fender  or  ofllenders,  so  convicted,  to  the  common  gaol  of  the 
^^  county  or  place  where  the  offence  shall  be  committed,  there  to 
^'  remain  without  bail  or  mainprize,  until  payment  be  m^ude  of  the 


case  of  having 
or  conceding 
other  stores. 


S.  4.  gives  a 
power  to  miti- 
gate penalties* 


(ij  This  refers  to  the  first  section 
of  the  act,  which,  wiUi  respect  to  the 
Ane  and  imprison  men t,  enacts  as  fol- 
lows :  "  the  fine  not  exceeding  twenty 
**  shillings,  and  imprisonment  not  ez- 
**  ceeding  one  wedl;  an4  have  power 
**  in  such  cases,  to  commit  suoi  per- 
**  son  to  the  next  gaol,  or  to  the  cus- 
**  tody  of  the  messenger  or  messen- 
'*  gets  for  the  time  being  attendant  on 
*'  them>  who  respectively  are  to  re- 
^  ceive  and  detain  such  persons  so 
'*  offending ;  and  that  the  said  pria- 
**  cipal  officers  and  commissioners,  or 
*'  any  one  or  more  of  them  then  pre- 
**  sent,  have  hereby  power  and  autho- 
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rity  to  discharge  such  fine  or  im- 
prisonment, if  they  think  fit,  a^d 
for  non-payment  of  the  fine  so  im- 
posed and  not  remitted,  to  imprison 
the  party  offending  until  payment 
thereof,  or  otiierwise  to  causa  such 
offender  or  offenders  to  be  sent  to 
the  next  house  of  correction  to  the 
place  where  such  offence  shall  be 
committed,  there  to  be  kept  at 
hard  labour  for  the  space  of  two 
months,  without  bail  or  mainprize, 
which  said  fines  shall  be  paid  to  the 
clerk  of  the  chest  at  Chatham  for 
the  use  of  the  maimed  seamen.** 
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^'  penalty  and  forfeiture  imposed  by  this  or  the  said  former  act,  or 
*'  mitigated  as  aforesaid,  or  to  punish  such  offender  or  offenders 
^'  corporally,  by  cacudng  him,  her  or  them  to  be  publicly  whipped, 
^^  or  committed  to  some  public  work-house,  there  to  be  kept  to 
''  hard  labour  for  the  space  of  six  months  or  a  less  time,  as  to  such 
^^  Judge,  justice  or  justices,  in  his  or  their  discretion,  shall  seem 
^^  meet :  any  thing  in  the  said  recited  act,  or  in  any  other  act  to 
'*  the  contrary  notwithstanding/' 

The  succeeding  section  enacts,  that  where  any  dispute  shall  S.  $.  astodia- 
arise  between  the  persons  on  whose  informations  on  oath  persons  cernLg^^ 
offending  in  the  premises,  or  against  the  said  former  act,  shall  naltiei. 
be    prosecuted  and  convicted,  touching  the   right  to  the  for- 
feitures or  penalties,  the  Judge  or  justices  before   whom  the 
offender  shall  be  convicted  shall  examine  and  finally  determine 
the  matter. 

The  statute  I?  Geo.  2.  c.40,  s.  10.  recites  the  statute  9&  10  W.  3.  17  Geo.  2.  c. 
c,  41.  and  the  9Geo.  1.  c.  8.  s.  3, 4,  5.  and  that  doubts  had  arisen  J^'^S  w*  3!^ 
touching  the  method  of  trial  and  punishment  of  offenders  against  c.4i.  and 
those  acts,  whether  they  might  be  indicted  and  tried  for  the  of-  9Gco.  i.e.  8. 
fences,  and  whether  any  Judge,  justice  of  assise,  or  justices  of  ^"jfic^^^ha? 
the  peace  at  sessions,  might  hear,  try,  and  determine  the  same,  arisen  upon 
and  on  conviction  set  such  fine,  or  mitigate  the  same  and  the  for-  those  sututes; 
feitures,  &c.  or  whether  such  offenders,  in  order  for  recovering  the 
said  forfeitures,  &c.  could  only  be  proceeded  against  by  action  of 
debt,  bill,  &c.  in  a  court  of  record  at  Westminster;  and  then  de- 
clares and  enacts,  *'  that  it  shall  and  may  be  lawful  to  and  for  any  And  enacts, 
*^  Ju(%e,  justice  or  justices  at  the  assises,  or  justices  of  the  peace  JJe*'^"^*^"^ 
'^  at  the  general  quarter  sessions  to  be  holden  for  any  county,  justicce^t  * 

city,  borough,  or  town  corporate,  to  hear,  try,  and  determine  sessions  may 

by  indictment  or  otherwise,  all  or  any  the  crimes  or  offences  ^Jj^an°/jJ^f-' 
*^  mentioned  in  the  said  recited  acts ;  and  that  the  said  Judge,  fences  men- 
^^  justice  or  justices  of  assise  or  justices  of  the  peace  as  aforesaid,  tioned  in  those 
"  before  whom  such  offender  or  offenders  shall  be  indicted  or  Jj*y"fi*ng  ^^^ 
^^  tried,  and  convicted  of  all  or  any  the  crimes  or  offences  in  the  or  m  lieu 
*'  said  recited  acts  mentioned,  may  impose  any  fine,  not  exceeding  thereof  punish 
"  the  sum  of  two  hundred  pounds,  on  such  offender  or  offenders  «>«TO'***y- 
"  (one  nooiety  to  be  paid  to  his  majesty,  and  the  other  moiety  to 
^^  the  informer ;)  and  may  mitigate  the  said  penalty  and  forfeitures 
^^  inflicted  by  the  said  recited  acts  or  either  of  them,  and  to  com- 
^^  mit  the  offender  or  o£fenders  so  convicted  and  fined,  to  the  com- 
"  mon  gaol  of  the  county  or  place  where  the  oflRence  shall  be  com- 
*^  mitted,  there  to  remain  without  bail  or  mainprize,  until  payment 
**  be  made  of  the  penalty  and  forfeitures  imposed  by  this  or  the 
*^  said  former  acts,  or  mitigated  as  aforesaid ;  or  in  lieu  thereof, 
"  to  punish  such  offlknder  or  offenders  in  the  premises  corporally, 
"  by  causing  him,  her  or  them  to  be  publicly  whipped,  and  cora- 
"  mitted  to  some  house  of  correction  or  pabUc  work-house,  there 
'  to  be  kept  to  hard  labour  for  the  space  of  three  months  or  less 

time,  as  to  such  Judge,  justice  or  justices  of  assise  or  justices  of 
^'  the  peace,  shall  in  his  or  their  discretion,  seem  meet. 

The  39  &  40  Geo.  3.  c.  89.  a  principal  statute  upon  this  sub-  f^^^^'^^. 
ject,  and  intituled,  ^'  An  act  for  the  better  preventing  the  embez-  cites  a%tatute 
"  zlement  of  his  majesty's  naval,  ordnance,  and  victualling  stores,"  22  Car.  2.  c.  5. 
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and  also  the 
9  &  10  W.  3. 
G.41.  96eo.  1^ 
c.  8.  and  17 
Geo.  2.  c.  40. 
and  the  ne- 
cessitj  of  fur- 
ther preren- 
tion  of  the 
embezzling  of 
stores :  and 
enacts  that 
persons  know- 
ingly selling^ 
receiving,  &c. 
marked  stores 
(being  new,  or 
only  one  third 
worn;)  and 
persons  con- 
cealing such 
stores,  shall 
be  deemed 
receivers  of 
stolen  goods, 
and  be  trans- 
ported for 
fourteen  years^ 
unless  they 
produce  a  cer- 
tificate. 


S.  2.  And  per- 
sons having 
possession  of 
certain  arti- 
cles marked, 
&c.  but  not 
tteWf  &c.  and 
persons  con- 
victed of  any 
offence  con- 
trary to  the 
9  &  10  W.  3. 
c.41.  shall, 
besides  for- 
feiting such 
stores,  and 
two  hundred 
pounds,  be 
corporally 
punished. 


recites  a  statute  22  Car.  2.  c.  5.  (t)  and  also  the  statutes  9&  10 W. 
3:  c.  41.  8.  2.  9  Geo.  1.  c.  8.  s.  3,  4.  and  17  Geo.  2.  c.  40.  s.  10. 
and  further  irecites,  that  it  was  become  necessary  to  make  some 
further  and  more  effectual  provision  for  preventing  the  wicked 
practices  of  the  stealers,  embezzlers^  and  receivers,  of  his  ma- 
jesty's warlike  and  naval,  ordnance,  and  victualling  stores :  and 
then  enacts,  "that  every  person  or  persons  (such  person  or  per- 
^^  sons  not  being  a  contractor  or  contractors,  or  employed  as  in 
"  the  said  recited  act,  9  &10  W.  3.  c.  41.  is  mentioned)  who  shall 
"  willingly  or  knowingly  sell  or  deliver,  or  cause  or  procure  to  be 
"  sold  or  delivered  to  any  person  or  persons  whomsoever,  or  who 
"  shall  willingly  or  knowingly  receive  or  have  in  his,  her  or  their 
custody,  possession  or  keeping,  any  stores  of  war,  or  naval  ord- 
nance or  victualling  stores,  or  any  goods  whatsoever,  marked 
as  in  the  said  recited  acts  are  expressed,  or  any  canvass  marked 
^^  either  with  a  blue  streak  in  the  middle,  or  with  a  blue  streak 
^^  in  a  serpentine  form,  or  any  bewper,  otherwise  called  buntin, 
"  wrought  with  one  or  more  streaks  of  raised  tape  (the  said  stores 
"  of  war,  or  naval,  ordnance  or  victualling  stores  or  goods  above 
'^  mentioned,  or  any  of  them,  being  in  a  raw  or  unconverted  state, 
"  or  being  new  or  not  more  than  one  third  worn)  and  such  person 
'^  or  persons  who  shall  conceal  such  stores  or  goods  or  any  of 
^^  them,  marked  as  aforesaid,  shall  be  deemed  receivers  of  stolen 
^^  goods,  knowing  them  to  have  been  stolen,  and  shall,  on  being 
^^  convicted  thereof  in  due  form  of  law,  be  transported  beyond  the 
"  seas  for  the  term  of  fourteen  years,  in  like  manner  as  other  re- 
*^  ceivers  of  stolen  goods  are  directed  to  be  transported  by  the 
'^  laws  and  statutes  of  this  realm,  unless  such  person  or  persons 
"  shall,  upon  his,  her,  or  their  trial,  produce  a  certificate  under 
'^  the  hands  of  three  or  more  of  his  majesty's  principal  o£Bicer8  or 
*'  commissioners  of  the  navy,  ordnance  or  victualling,  expressing 
"  the  numbers,  quantities  or  weights  of  such  stores  or  goods  as 
^^  he,  she  or  they  shall  then  be  indicted  for,  and  the  occasion  and 
^^  reason  of  such  stores  or  goods  coming  to  his,  her  or  their  hands 
'*  or  possession.'' 

The  second  section  enacts,  ^^  that  such  person  or  persons  (not 
being  a  contractor  or  contractors,  or  employed  as  aforesaid)  in 
^^  whose  custody,  possession  or  keeping  any  of  the  said  stores 
"  called  canvass,  marked  with  a  blue  streak  in  a  serpentine  form^ 
"  or  bewper,  otherwise  called  buntin,  wrought  as  above-men- 
^^  tioned,  shall  be  found,  (such  canvass  or  bewper,  otherwise 
^^  called  buntin,  not  being  charged  to  be  new,  or  not  more  than 
^^  one-third  worn)  and  all  and  every  person  and  persons  who  shall 
'^  be  convicted  of  any  offence  contrary  to  so  much  pf  the  said 
"  recited  act  of  the  9  &  10  W.  3.  as  relates  to  the  making  or  the 
*'  having  in  possession  or  concealing  any  of  his  Majesty's  warlike, 
"  or  naval  or  ordnance  stores,  marked  as  therein  specified,  shall, 
"  besides  forfeiting  such  stores,  and  the  sum  of  two  hundred 
"  pounds,  together  with  costs  of  suit  as  therein  mentioned,  be 
"  corporally  punished   by  pillory,  (/)  whipping,  and  imprison- 


(( 


(0  Now  repealed  by  7  &  8  Geo.  4. 
c.  27. 


(/)  But  as  to  the  pillory,  sat  now 
the  statute  56  Geo.  3.  c.  198. 
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^^  nient,  or  by  any  or  either  of  the  said  ways  and  means,  in  such 
^^  manner,  and  for  such  space  of  time  as  to  the  Judge  or  justices, 
^^  before  whom  such  offender  or  offenders  shall  be  convicted,  shall 
^^  seem  meet,  any  thing  in.  the  said  last-mentioned  act,  or  in  the 
^^  before  recited  acts  of  9  Geo.  1 ;  and  IJ  Geo.  3.,  to  the  contrary 
^^  thereof,  in  any  wise  notwithstanding :  provided  always,  that  it 
^^  shall  and  may  be  lawful  to  and  for  such  Judge  or  justices  to 
'^  mitigate  the  said  penalty  of  two  hundred  pounds,  as  he  or  they 
^^  fihall  see  cause.'' 

It  is  then  provided  by  the  third  section,  that  nothing  in  this  S.  3.  Ab  to 
act,  or  in  the  sud  recited  act  of  the  9  &  10  W.  3.  contained,  shall  J^^n®"^^- 
extend  to  exempt  from  the  operation  of  this  act,  or  the  said  re-  tractors, 
cited  act,  respectively,  ^^  any  person  or  persons  being  a  contractor 
^^  or  contractors,  or  employed  as  in  the  said  last-mentioned  act  is 
'^  mentioned,  except  only  so  far  as  concerns  stores  or  goods 
^^  marked  as  aforesaid,  which  shall  be  bondjide  provided,  made  up 
^^  or  manufactured  by  such  person  or  persons,  or  by  their  order, 
^^  and  which  shall  not  have  been  before  delivered  into  his  Ma- 
'^  jesty's  store,  unless,  having  been  so  delivered,  they  shall  have 
^^  been  sold  or  returned  to  such  person  or  persons  by  the  com- 
'^  missioners  of  his  Majesty's  navy,  ordnance,  or  victualling  re- 
*^  spectively.'' 

The  fourth  section  enacts,  *^  that  if  any  person  or  persons  shall  S.  4.  Pcrsong 
^'  wilfully  and  fraudulently  destroy,  beat  out,  take  out,  cut  out,  marks*  dc- 
'^  deface,  obliterate,  or  erase,  wholly  or  in  part,  any  of  the  marks  noting' the 
*^  in  the  said  act  of  the  9  &  10  W.  3.,  or  in  this  act  mentioned,  or  King's  propcr- 
^'  any  other  mark  whatsoever,  denoting  the  property  of  his  Ma-  made  guUty  of 

jesty,  his  heirs  or  successors,  in  or  to  any  warlike  or  naval,  felony,  pun- 
**  ordnance  or  victualling  stores,  or  cause,  procure,  employ,  or  wbabieby 
*^  direct  any  other  person  or  persons  so  to  do,  for  the  purpose  of  fOTlrourte^n^" 
'^  concealing  his  Majesty's  property  in  such  stores,  such  person  years. 
''  or  persons  shall  be  deemed  guilty  of  felony,  and  shall,  on  being 
'^  convicted  thereof,  be  transported  to  parts  beyond  the  seas  for 
^^  the  term  of  fourteen  years,  in  like  manner  as  other  felons  are 
^^  directed  to  be  transported  by  the  laws  and  statutes  of  this 
«  realm.'' 

The  fifth  section  enacts,  ^^  that  if  any  person  or  persons  who  s.  5.  Offenders 
^^  shall  hereafter   be   convicted  of  any  offence   contrary  to  this  J^n  trans- 
^^  act,  for  which  he  shall  not  have  been  transported  beyond  the  ported,  and 
*^  seas,  or  contrary  to  the  said  recited  act  of  9  &  10  W.  3.  shall  be  offending  a 
"  guilty  of  a  second  offence,  either  contrary  to  that  act  or  to  this  J^e^obc  t«ms- 
"  present  act,  which  would  not  otherwise,  as  the  first  offence,  ported  for 
**  snbject  him  her  or  them  to  transportation,  and  shall  be  thereof  fourteen  years. 
^'  legally  convicted,  such  person  or  persons  shall,  by  judgment  of 
'^  the  Court  wherein  he  she  or  they  shall  be  so  convicted,  be 
^^  transported  to  parts  beyond  the  seas  for  the  term  of  fourteen 
^'  years,  in  like  manner  as  other  offenders  may  be  transported  by 
^'  the  laws  and  statutes  of  this  realm  now  in  force.'' 

The  sixth  section  enacts,  "  that  if  any  person  or  persons  trans-  pgtyr^n"°°* 
^<  ported  in  pursuance  of  this  act  shall  return  into  any  part  of  f^^  transport 
^^  Chreat  Britain  or  Ireland  before  the  end  or  expiration  of  the  tation  before 
**  term  for  which  he  or  she  shall  have  been  so  transported,  every  J^ciudcTfrom 
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such  person  or  persons  so  returning  shall  suffer  as  felons,  and  clergy. 
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S.  7.  provides 
for  the  mitiga- 
tion of  punish- 
ment by  the 
Court  before 
which  any  of- 
fender is  con- 
▼icted. 


S.  8,  9, 10.— 
Rewards. 


S.  11.  empow- 
ers any  com- 
missioner of 
the  navy,  &c. 
to  issue  a  war- 
rant to  search 
for  concealed 
stores,  and  to 
bring  the  same 
and  the  of- 
fender before 
them,  and  to 
commit,  &c. 
and  if  the  par- 
ty in  whose 
possession  the 
stores  were 
found,  do  not 
satisfactorily 
account  for 
them,  such 
stores  are  to 
be  forfeited, 
and  the  party 
to  be  deemed 
guilty  of  a 
misdemeanor. 


S.  12,  13. 
Barges,  boats, 
&c.  and  per- 


^^  shall  have  execution  awarded  against  him  her  or  them^  as  per- 
^'  sons  attainted  of  felony,  without  benefit  of  clergy/' 

By  the  seventh  section,  provision  is  made  for  the  mitigation  of 
punishment,  by  the  Ck)urt  before  which  any  o£Eender  is  convicted. 
It  enacts,  '^  that  it  shall  and  may  be  lawful  to  and  for  the  Court 
'^  before  whom  any  offender  or  offenders  shall  be  indicted  and 
^^  convicted  of  all  or  any  of  the  crimes  or  o£fences  hereinbefore- 
'^  mentioned  to  be  punishable  with  transportation,  to  mitigate  or 
''  commute  such  punishment,  by  causing  the  offender  or  offenders 
^^  to  be  set  on  the  pillory,  (g")  publicly  whipt,  fined,  or  imprisoned, 
^  or  by  all  or  any  one  or  more  of  the  said  ways  and  means,  as 
^^  such  Court  in  its  discretion  shall  think  fit ;  one  moiety  of  which 
^^  fine  (if  any  imposed)  shall  be  to  his  MajestV}  and  the  other 
'^  moiety  thereof  to  the  informer,  and  also  to  order  such  offender 
^^  or  offenders  to  be  imprisoned  until  such  fine  be  paid/' 

The  three  succeeding  sections  of  the  act  relate  to  rewards  to  be 
given  to  persons  discovering  or  apprehending  offenders,  and  the 
mode  in  which  they  shall  be  distributed  and  paid* 

The  eleventh  section  enacts,  that  any  commissioner  of  the 
navy,  ordnance,  or  victualling,  for  the  time  being,  (who  is  au- 
thorized for  these  purposes  to  act  as  a  justice  of  peace  for  the 
county,  &c.)  (A)  or  any  justice  of  peace  may,  upon  the  oath  of  a 
credible  person,  that  there  is  reason  to  suspect  that  any  stores, 
&c.  are  concealed,  by  warrant  under  hand  and  seal,  cause  the 
place  to  be  searched  in  the  day  time,  by  a  peace  officer,  and  in 
case  any  stores,  &c.  marked  as  mentioned  either  in  this  act,  or  the 
9  &  10  W«  3.  c  41.  shall  be  found,  cause  the  same,  and  the  of- 
fenders to  be  brought  before  them,  and  commit,  bind  over,  or 
otherwise  deal  with  such  offenders  according  to  law :  and  it  then 
enacts,  '^  that  in  case  upon  any  such  search,  or  upon  any  seizure 
'^  whatsoever  of  stores  or  goods,  marked  as  aforesaid,  any  naval, 
^  ordnance,  or  victualling  stores,  not  so  marked  as  aforesaid,  shall 
^  be  found,  which  may  reasonably  be  suspected  to  belong  to  his 
^  Majesty,  the  party  or  parties  in  whose  possession  or  keeping 
^^  the  same  shall  be  found,  shall  be  required  to  give  to  the  com- 
'^  missioner  or  justice  of  the  peace  respectively  before  whom  the 
said  stores  or  goods  shall  and  may  be  brought,  an  account,  to 
the  satisfaction  of  such  commissioner  or  justice,  that  the  same 
were  not  embezzled  or  stolen  from  any  of  his  Majesty's  ships  or 
vessels,  yards,  storehouses,  or  other  places,  or  that  if  the  same 
were  embezzled  or  stolen,  the  same  had  come  to  the  possession 
^*  of  the  said  party  or  parties  honestly,  and  without  any  know- 
"  tedge  or  sn^icion  that  the  same  had  been  embezzled  or  stolen ; 
on  failure  whereof  by  a  reasonable  time,  to  be  set  by  such  com- 
missioner or  justice  of  the  peace,  the  said  stores  or  goods  shall 
thereupon  become  forfeited,  and  such  party  or  parties  shall  be 
^^  deemed  and  adjudged  guilty  of  a  misdemeanor/' 

The  twelfth  section  authorizes  persons  deputed  by  the  principal 
officers,  or  commissioners  of  the  navy,  &c.  to  search  and  detain 
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(g*)  As  to  this  part  of  the  punish- 
rocnt,  see  now  56  Geo.  3.  c.  138. 

(h)  And  see  also  as  to  the  authority 
of  the  treasurer,  &e,  or  any  coiainis« 


siooer  of  the  navy  for  the  time  beinfr, 
to  act  as  a  j  ustice  of  the  peace,  9  Geo. 
3.  c.  SO.  s.  5. 
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any  barge,  boat,  or.  other  craft,  reasonably  suspected  to  contsdn  ff>^^  conrey- 
any  stores,  &c,  embezzled,  or  uttlawfally  procured ;  and  apprehend  Jhciq^may  be 
the  persons  reasonably  suspected  of  havihg,  or  conveying  them  in  deuined,  &c. 
such  barge,  &c.  and  convey  them,  together  with  the  stores,  &c.  ^^^  ^^  ^^^ 
before  a  commissioner  or  justice  of  peace,  who  are  to  commit,  Jl^J^j^arcto 
bind  over,  or  otherwise  deal  with   such  persons  according  to  be  committed, 
law,  in  respect  of  the  marked  stores,  &c.j  and  in  respect  of  the  *<^-»  *°^y 
stores,  &c.  not  marked^  but  nevertheless  reasonably  suspected  to  Arsons  sretO' 
be  the  property  of  his  Majesty,  the  persons  on  whom  they  are  giveasatisfac- 
found  are  to  be  required  to  give  an  account,  to  the  satisfaction  of  tory  account, 
the  commissioner  or  justice,  that  they  w<ere  not  embezzled,  or  if  aretobecmne 
embezzled  had  come  to  their  possession  honestly,  and  without  forfeited,  and 
knowledge  or  suspicion,  that  they  had  been  embezzled ;  on  failure  J**®  ^^^^'^  atv 
whereof  by  a  reasonable  time  to  be  set,  as  thereinbefore  men-  of  misde^ 
tioned,  such  stores,  &c.  are  to  become  forfeited,  and  the  persoi^  meanor. 
apprehended  to  be  adjudged  guilty  of  a  misdemeanor,  and  the 
barge,  boat,  &c.  are  to  be  forfeited.    The  following  section  of  the  ApprehenMon 
act  gives  power  to  persons  so  deputed,  and  also  to  any  peace  hanngstores 
officer,  to  apprehend  persons  having  any  stores,  &c.  though  not  in  &c.  though 
any  barge,  boat,  or  other  craft,  and  authorizes  similar  proceedings  °^^  in  a  barge, 
in  such  cases. 

The  act  then  provides  for  the  disposal  of  stores,  &c.  and  any  s*  i^>  i^*  Dm* 
barge,  boat,  &c.  which  have  become  forfeited.  St^^torea 

The  sixteenth  section  enacts,  that  every  person  adjudged  guilty  &c. 
of  any  of  the  aforesaid  misdemeanors,  before  any  commissioner,  s.  16.  Pnniab- 
or  justice  of  peace,  shall,  for  every  such  misdemeanor,  forfeit  for  mentofmia- 
the  first  offence  the  sum  of  forty  shillings  ;  for  the  second  offence    ®"®*°^'.** 
the  sum  of  five  pounds ;  and  for  the  third  and  every  subsequent 
offence,  the  sum  of  ten  pounds  over  and  above  the  other  for- 
feitures thereinbefore  mentioned.    And  it  further  provides  for  the 
levying  and  disposal  of  the  forfeitures. 

By  the  seventeenth  section,  every  adjudication  in  any  of  the  ^*^'  ^^^ 
said  misdemeanors  is  to  be  certified  by  the  commissioner  or  jus-  tifi^  lo  tbe^*^ 
tice   making  it  to  the  next  general  or  quarter  sessions  of  the  quarter  sea- 
peace,  to  be  filed  and  entered  amongst  the  records  of  the  session  :  ^'^^^* 
and  such  conviction  is  not  to  be  set  aside  or  quashed  for  want  of 
form,  nor  be  removed  by  certiorari^  advocation,  or  suspension 
into  any  other  court ;  but  shall  be  deemed  to  be  final  to  all  intents 
and  purposes  whatsoever. 

Powers  are  then  given  to  the  commissioners  of  the  navy,  ord-  S.  18, 19, 20, 
nance,  and  victualling,  and  to  justices  of  peace  out  of  sessions,  to  summarr  in* 
bear  and  determine  offences  in  a  summary  way,  in  cases  where  the  risdiccion 
stores  found  are  of  a  value  not  exceeding  twenty  shillings,  and  "^^^^  stores, 
pumsh  the  offender  by  fine,  &c«    And  an  appeal  is  given  to  the  ^^nty  bUI« 
quarter  sessions  from  such  convictions.  linga . 

The  twenty*fourth  section  enacts,  ^^  that  nothing  hereinbefore  s.  24.  Nothing 
^'  contained,  which  gives  to  any  commissioner  or  justice  of  the  conuined  in 
**  peace,  power  and  authority  to  hear  and  determine  ofiences  in  a  Nummary  j^- 
^^  summary  way,  shall  extend  or  be  deemed  construed  or  taken  to  risdiction  la  to 
'*  extend,  to  prevent  the  party  or  parties  accused  of  selling  or  de-  prevent  the 
"  livering,  or  of  having  in  his,  her,  or  their  custody,  possession,  JJ'from^bdng 
'^  or  keeping,  or  of  receiving  or  concealing  any  of  the  stores,  prosecuted  as 
"  marked  as  above  mentioned,  under  the  value  of  twenty  shil-  re^elyen  of 

^  ^  stolen  goods. 
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S.  25,26.  Com- 
missionera  of 


^^  lingB,  from  being  prosecuted  as  receivers  of  stolen  goods  under 
.^'  this  act,  or  for  unlawfully  having  the  same  in  his^  her,  or  their 
'^  custody,  or  concealing  the  same  under  the  said  recited  acts  of 
"  the  9  &  10  W.  3.,  9  Geo.  1.,  or  17  Geo.  2.,  in  any  court  of  re- 
^^  cord^  oyer  and  terminer,  or  otherwise,  as  they  might  have  been 
^'  if  no  such  power  or  authority  had  been  given ;  or  to  take  away 
^'  from  any  person  or  Court  whatsoever  any  power^  nght^  juris* 
^^  diction,  pre-eminence  or  authority,  which  he'  or  they  or  any  of 
^^  them  ought  lawfully  to  have  had  and  enjoyed  for  the  hearing 
^^  and  determining  of  such  offences,  in  case  no  such  power  or  au- 
'^  thority  to  hear  and  determine  the  same  in  a  summary  way  had 
^'  been  given ;  so  as  that  the  same  person  shall  not  be  punished 
"  twice  for  the  same  offence/' 

It  is  then  enacted,  that  the  commissioners  of  the  navy,  ord- 
nance,  or  victualling,  may  sell  and  dispose  of  marked  stores,  as 
may^Mlfmark-  before  the  making  of  the  act ;  and  that  persons  buying  them  of 
ed  Btores,  and   the  commissioners  may  keep  them  without  incurring  any  penalty^ 
^^^te"^"^  b^     upon  producing  a  certificate  under  the  hand  and  seal  of  three  or 
certificate.  ^ "  more  of  the   commissioners,  that  they  bought  the  stores  from 
them,  or  a  certificate  from  such  persons  as  shall  appear  to  have 
bought  the  stores  from  the  commissioners,  that  such  stores  were 
stores  or  part  of  stores  bought  of  the  commissioners.     In  these 
certificates  the  quantities  of  the  stores  are  to  be  expressed,  and 
the  time  when  and  where  bought  of  the  commissioners :  and  the 
commissioners,  or  any  three  of  them,  and  also  the  persons  after- 
wards selling  the  stores  are  directed,  from  time  to  time,  to  give 
such  certificates  to  the  buyers  desiring  the  same,  within  thirty 
days  after  the  sale  and  delivery.    And  provision  is  made  for  the 

fmnishment,  by  forfeiture  of  200/.,  &c.  of  persons  giving  or  pub- 
ishing  any  false  certificate. 
S.  27, 28.  Pro-      Several  enactments  are  then  made  for  the  protection  of  persons 
I^n«  np^nth!a  flaking  seizures,  and  otherwise  acting  in  execution  of  the  statute. 
***  '  By  the  twenty-ninth  section,  the  statute  is  to  extend  to  Scot-- 

land;  and  several  subsequent  sections  direct  the  course  of  pro- 
ceedings in  that  country. 

The  statute  52  Geo.  3.  c.  12.  recites  the  statute  22  Car.  2.  c. 
5.,  (i)  and  also  the  statutes  9  &J0  Wm.  3.  c.  41.,  9  Geo.  1.  c.  8., 
17  Geo.  2.  c.  40.,  and  39  &  40  Geo.  3.  c.  89. ;  and  enacts,  that  all 
those  acts,  so  far  as  they  severally  relate  to  his  Majesty's  naval 
ordnance  and  victualling  stores,  therein  respectively  mentioned, 
shall  extend  to  Ireland;  but  provides  that  no  summary  proceed- 
ings shall  be  had  there  before  a  justice  of  the  peace,  without  the 
consent  in  writing  of  the  naval  store-keeper  for  the  time  being,  at 
any  port  in  Ireland. 

The  statute  54  Geo.  3.  c.  60.  extends  the  provisions  of  Uie  9  & 
10  W.  3.  c.  41.^  and  39  &  40  Geo.  3.  c.  89.,  in  respect  to  the 
making,  selling,  delivering,  receiving,  having  in  possession,  and 
concealing,  cordage  wrought  either  with  a  white  thread  laid  the 
3.  c.  89.,  to  contrary  way,  or  with  a  twine  laid  to  the  contrary  way,  mentioned 
©dwUh^Joriei  ^^  those  acts,  to  cordage  wrought  with  one  or  more  worsted 
threads.  threads. 


Penalty  for 
fidse  certifi- 
cate. 


sons  executing 
the  statute. 

S.  29.  et  sequ. 
Statute  to  ex* 
tend  to  Scot* 
land. 

52  Geo.  3.  c. 
12.  extends 
the  former 
statutes  to 
Ireland. 


54  Geo.  3.  c. 
60.  extends 
the  9  &  10  W. 
3.  c.  41 .  and 
39  &  40  Geo. 
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The  statute  65  Geo.  3.  c.  127.  repeals  a  former  act,  53  Geo.  3.  55  Geo.  3.  c. 
c.  126.     It  also  recites  the  statutes  9  &  10  W.  3.  c.  41.,  9  Geo.  1.  the'/&'ioV 
c.  8.,  17  Geo.  2.  c.  40.^  and  39  &  40  Geo.  3.  c.  89,,  and  enacts  3.  c  4i.,  the  ' 
that  those  statutes^  "so  far  as  the  same  severally  relate  to  his  ^^^I'Jl*^' o* 
**  Majesty's  naval,  ordnance  and  victualling  stores  therein  respec-  <..  40.,  aod  the 
'^  lively  mentioned,  and  all  the  pains,  penalties,  forfeitures,  regu-.  39  &  40  Geo.  - 
*^  lations,  restrictions,  powers,  provisions,  clauses,  matters  and  ^-  5;  d^'\f °^ 
*^  things  therein  respectively  contained,  relating  to  his  Majesty's  ^cts  to  aU 
**  naval,  ordnance  and  victualling  stores  therein  respectively  men-  public  stores. 
'^  tioned,  shall  extend  and  be  construed  to  extend  to  all  public 
stores  whatsoever  under  the  care,  superintendance,  or  controul 
of  any  officer  or  person  in  the  service  of  his  Majesty,  his  heirs 
or  successors,  or  employed  in  any  public  department  or  office, 
'^  either  marked  with  the  marks  or  any  of  them  in  the  said  re- 
**  cited  acts  or  any  of  them  specified,  or  with  the  broad  arrow, 
'^  and  the  letters  S.  O.,  or  with  a  crown  and  the  broad  arrow,  or 
'^  with  his  Majesty's  arms,  or  with  the  letters  G.  R.,  to  denote 
*'  the  property  of  his  Majesty  his  heirs  or  successors  therein,  and 
^^  to  all  and  every  person  and  persons^  not  authorized  by  the  pro- 
*'  per  officer  or  officers,  person  or  persons  in  his  Majesty's  ser-* 
^'  vice,  in  that  behalf  so  to  do,  using  any  such  marks,  or  making 
^'  any  goods  marked  with  such  marks,  or  any  of  them,  and  to  all 
"  and  every  person  and  persons  in  whose  custody,  possession,  or 
'^  keeping  any  such  public  stores  so  marked  as  aforesaid  shall  be 
*^  found,  or  who  shall  willingly  or  knowingly  receive  or  have  in 
'^  his^  her,  or  their  custody,  possession,  or  keeping,  or  who  shall 
"  conceal  any  such  public  stores  so  marked  as  aforesaid,  unless 
^^  such  person  or  persons  shall  upon  his,  her,  or  their  trial,  pro- 
i'  duce  a  certificate  or  certificates  under  the  hand  or  hands  of 
*'  the  proper  officer  or  officers,  person  or  persons  in  his  Ma- 
^^  jesty's  service  authorized  to  grant  the  same,  of  such  and  the 
**  like  nature  as  the  certificate  in  the  said  recited  acts  of  the  9 
'*  &  10  W.  3.,  and  39  &  40  Geo.  3.  mentioned ;  and  to  all  and 
'*  every  person  and  persons  who  shall  wilfully  and  fraudulently 
^^  destroy^  beat  out,  take  out,  cut  out,  deface,  obliterate  or  erase 
'^  wholly  or  in  part,  any  of  the  said  marks,  or  cause,  procure, 
^*  employ,  or  direct  any  other  person  or  persons  so  to  do,  for 
^*  the  purpose  of  concealing  the  property  of  his  Majesty  his  heirs 
^'  or  successors  therein,  as  fully  and  effectually,  to  all  intents  and 
'^  purposes,  as  if  all  the  same  several  pains,  penalties,  forfeitures, 
^  regulations,   restrictions,  powers,  provisions,  clauses,  matters, 
*^  and  things,  in  the  said  several  acts  contained,  so  far  as  the 
^*  satne  severally  relate  to  his  Majesty's  naval,  ordnance,  and  vic- 
'^  toalling  stores,  and  the  punishment  of  persons  offending  in 
^'  manner  therein  mentioned  were  herein  and  hereby  severally  re- 
*^  peated  and  re-enacted  in  respect  to  all  other  public  stores  what- 
"  soever." 

Upon  the  construction  of  these  statutes  it  should  be  observed  Construction 
that  the  king's  mark  denotes  the-  original  .ownership,  and  that  the  tutesr^oStw* 
anus  probanda  is  thrown  upon  the  party  having  public  stores  in  probandi  upon 
his  possession,  to  account  satisfactorily  for  that  possession  accord-  J**®  P*^^*^y  ^**^" 
ing  to  the  regulations  prescribed.  But  though  the  bare  fact  of  pos-  JHf  p'dssession. 
session  ordinarily  concludes  the  party,  it  is  open  to  explanation  3 
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and  the  presumption  arising  from  it  may  be  rebutted  by  circum- 
stances, (o) 
Bat  the  fact  of      This  principle  was  acted  upon  by  Mr,  Justice  Foster,  in  a  case 
postettion  is  ^  ^here  a  widow  woman  was  indicted  on  the  statute  9  &  10  W.  3. 
naUon ;  and^'  c.  41.  for  having  in  her  custody  divers  pieces  of  canvass  maiked 
tiiepresanip-     with  hiB  Majesty's  mark  in  the  manner  described  in  the  act,  she 
ftvni*u  mif      ^^^  being  a  person  employed  by  the  commissioners  of  the  navy 
be  Mbutted  by  to  make  the  same  for  his  Majesty's  use.    The  canvass  was  pro- 
circnmstfuioeg.  duced  at  the  trial  marked  as  charged  in  the  indictment,  and  was 
proved  to  the  satisfaction  of  the  court  and  jury  to  be  of  that  sort 
which  is  commokily  made  for  the  use  of  the  navy;  and  to  have 
been  found  in  the  defendant's  custody.    The  derendant  did  not 
attempt  to  shew  that  she  vras  within  the  exception  of  the  act,  as 
being  a  person  employed  to  make  canvass  for  the  use  of  the  navy; 
nor  did  she  offer  to  produce  any  certificate  from  any  officer  of  the 
crown  touching  the  occasion  and  reason  of  such  canvass  coming 
into  her  possession.     Her  defence  was  that  when  there  happened 
to  be  in  his  Majesty's  stores  a  considerable  quantity  of  old  sails, 
no  longer  fit  for  that  use,  it  had  been  customary  for  the  persons^ 
intrusted  with  the  stores^  to  make  a  public  sale  of  them  in  lots, 
larger  or  smaller,  as  best  suited  the  purpose  of  the  buyers ;  and 
that  the  canvass  produced  in  evidence,  which  happened  to  have 
been  made  up  long  since,  some  for  table  linen  and  some  for  sheet- 
ing, had  been  in  common  use  in  the  defendant's  femily  a  consider- 
able time  before  her  husband's  death,  and  upon  his  death  came  to 
the  defendant;  and  had  been  used  in  the  same  public  manner  by 
her  to  the  time  of  the  prosecution.  This  was  proved  by  some  of  the 
family,  and  by  the  woman  who  had  frequently  washed  the  linen* 
This  sort  of  evidence  was  strongly  opposed  by  the  counsel  for  the 
crown,  who  insisted  that,  as  the  act  allows  of  but  one  excuse, 
the  defendant,  unless  she  can  avail  herself  of  that,  cannot  resort 
to  any  other :  and  they  asked  why,  if  the  canvass  was  really 
bought  of  the  commissioners,  or  of  persons  acting  under  them 
(which  is  the  only  excuse  pointed  out  by  the  statute),  no  certifi- 
cate of  that  matter  was  taken  at  the  time  of  the  purchase,  since 
tlie  fourth  section  of  the  act  admits  of  that  excuse,  and  the  se- 
cond section  admits  of  no  other  ?     But  Foster,  J.,  was  of  opi- 
nion that  though  the  clause  of  tlie  statute,  which  directs  the  sale 
of  these  things,  had  not  pointed  out  any  other  veay  for  indem- 
nifying the  buver  than  the  certificate;  and  though  the   second 
section   seemed  to  exclude  any  other  excuse  for  those  in  whose 
custody  they  should  be  found;  yet  still,  the  circumstances  attend- 
ing every  case,  which  might  seem  to  fall  within  the  act,  ought  to 
be  taken  into  consideration  ;  otherwise  a  law  calculated  for  wise 
purposes  might,  by  too  rigid  a  construction  of  it,  be  made  a  hand- 
maid to  oppression.     He  observed  that  there  was  no  room  to  say 
that  this  canvass  came  into  the  possession  of  the  defendaxft  by 
any  act  of  her  own  ;  that  it  was  brought  into  fiimily  use  in  the 
lifetime  of  her  husband,  and  it  continued  so  to  the  time  of  his 
^ath ;  and  by  act  of  law  it  came  to  her.    That  things  of  this 
kind  had  been  frequently  exposed  to  public  sale ;  and  though  the 

<•)  2  East.  p.  C.  c.  lA.  9.  I5S.  p.  706. 
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act  pointed  out  aa  expedient  for  the  indemmty  of  the  buyers ; 
yet,  probably,  few  buyers,  especially  where  small  quantities  had 
been  purchased  in  one  sale,  had  used  the  caution  suggested  to 
them  by  the  act^  And  that  if  the  defendant's  husband  really 
bought  this  linen  at  a  public  sale,  but  neglected  to  take  a  certi- 
ficate, or  did  not  preserve  it,  it  would  be  contrary  to  natural  jus- 
tice, after  such  a  length  of  time,  to  punish  her  for  this  neglect. 
He,  therefore,  thought  the  evidence  given  by  the  defendant  pro- 
per to  be  left  to  the  jury ;  and  directed  them  that  if,  upon  the 
whole  of  the  evidence  they  were  of  opinion,  that  the  defendant 
came  to  the  possession  of  the  linen  without  any  fraud  or  misbe- 
haviour on  her  part,  they  should  acquit  her ;  and  she  was  ac- 
quitted, (p) 

In  a  subsequent  case  of  an  information  upon  the  statutes  9  &  10  Banks's  case. 
W.  3.  c.  41.  and  17  Geo.  2.  c.  40.  s.  10.  it  was  contended  by  ^j^Irwhom 
the  counsel  for  the  prosecution  that  the  only  mode  by  which  the  the  possessioa 
defendant,  against  whom  a  possession  of  the  stores  was  proved,  of  stores  is 
could  discharge  himself,  was  by  producing  the  Navy  Board  ccrti-  Si^^i™hmi* 
ficate  granted  at  the  time  of  the  sale,  as  that  was  the  only  evi-  self  by  other 
dence  of  the  legal  possession  of  them.    But  Lord  Kenyon,  C.  J.,  evidence  than 
aatd  that  though  it  was  clear  that  in  prosecutions  under  the  sta-  ^^ce'rtifi-^ 
totes  in  question  it  was  sufficient  for  the  crown  to  prove  the  find-  cate. 
ing  of  the  stores,  with  the  king^s  mark,  in  the  defendant's  posses- 
sion, to  call  upon  him  to  account  for  that  possession,  and  the 
manner  of  his  coming  by  them ;  so  as  to  throw  the  onus  upon  the 
defendant  of  proving  that  he  had  legally  become  possessed  of 
them ;  yet,  that  it  could  not  bear  a  question,  but  that  the  defend- 
ant had'other  means  of  shewing  that  he  had  lawfully  become  pos- 
sessed of  them  than  by  the  production  of  the  certificate  from  the 
Navy  Board :  as,  for  example,  he  might  shew  that  he  had  bought 
them  from  another  person  who  was  in  the  practice  of  buying  stores 
at  the  navy  sale ;  and  who,  therefore,  might  fairly  be  presumed 
to  have  had  the  regular  certificate,  but  who,  when  he  sold  part 
to  the  defendant,  could  not,  consistently  with  his  own  safety,  part 
with  the  certificate,  he  had  obtfuned,  of  his  having  been  the  pur- 
chaser of  the  whole  lot.  (q)     And  his  lordship,  after  alluding  to 
the  case  in  which  this  doctrine  had  been  holden  by  Mr.  Justice 
Foster  (whom  he  spoke  of  as  one  of  the  best  crown  lawyers  that 
had  ever  sat  in  Westminster-hall),  said  that  ii  the  defendant  could 
shew  either  a  navy  certificate,  or  prove  the  purchase  of  the  stores 
mentioned  in  the  information  from  any  person  who  might  be  pre- 
sumed to  have  been  possessed  of  the  proper  certificate,  from  the 
circumstance  of  such  person  having  frequently  been  a  purchaser 
at  such  sales,  he  was  of  opinion  that  it  was  such   evidence  as 
craght  to  induce  the  jury  to  find  the  defendant  not  guilty.  And  the 
defendant,  accordingly,  gave  such  evidence,  and  was  acquitted,  (r) 

Where  an  indictment  charged  that  one  T.  Cole,  on  the  28th  of  Cole's  caw. 
January,  1801,  unhiwfully,  willingly,  and  knowmgly  did  receive  faken'Son 

(p)  An&n,  cor,  Foster,  J.,  oa  the     from  such  person  as  shall  appear  to 
Western  circuit,  Post.  43d.  have  bought  the  stores  from  the  com- 

(9)  At  this  time,  by  the  statute  39      missioners,  asUey  272. 
&  40  Geo.  3.  C.  89.  s.  25.  a  6ujer  is  (r)  Rex  v.  Banks,  car.  Lord  Ken- 

protected  by  producing  a  certificate      yon,  C.  J.,  1794.     1  £sp.  R.  14$. 
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tbc  particniar 
circumstances 
of  the  case) 
between  a  re 
ceMng  and 
having  in  poB* 
seuion. 


The  fbrfeitare 
under  9  &  10 
W.3.C.41.  8. 
2.  accrues  by 
conriction  on 
an  indictment. 


Counts  upon 
sections  1  and 
2  of  the  39  & 
40Geo.  3.  c.  89. 
may  be  joined 
in  the  same  in- 
dictment. 

Proof  of  ne- 
gatire  aver- 
ment of  the 
prisoner  not 
being  a  con- 
tractor^ &c. 


As  to  the  in- 
former being 
a  witness. 


• 

and  have  m  his  custody/ posBession  and  keeping,  certain  naval 
stores  of  the  king,  being  all  marked  with  the  broad  arrow,  he  not 
being  a  contractor,  &c.,  against  the  statute ;  with  a  second  count, 
charging  him  with  concealing  naval  stores,  &c. ;  and  the  jury 
found  the  prisoner  guilty  on  the  first  count,  but  acquitted  him  on 
the  second,  and  said  that  they  did  not  find  that  he  received  the 
stores  after  the  28th  of  July,  1800,  but  only  that  he  had  them  in 
his  possession  after  that  day ;  the  judgment  was  respited  in  order 
to  take  the  opinion  of  the  Judges  upon  the  point*  A  minority  of 
the  Judges  were  inclined  to  think  tbat  the  statute  was  to  be  con* 
strued  in  the  disjunctive,  and  the  word  or  (receive  or  have)  not 
to  be  taken  as  and :  but,  because  of  the  disagreement  of  some, 
and  that  the  case  was  not  likely  to  occur  again,  the  prisoner,  on 
the  finding  of  the  jury,  was  recommended  to  mercy,  {s) 

It  appears  to  have  been  agreed  that  the  foregoing  case  was  not 
within  the  statute  9  &  10  W.  3.  c.  41.  because  the  goods  were  not 
charged  to  have  been  found  in  the  prisoner's  possession,  {t) 

In  a  case  upon  the  statute  9  &  10  W.  3.  c.  41.  s.  2.  an  exception 
was  taken  to  the  indictment,  in  arrest  of  judgment,  that  no  indict* 
ment  lay  because  it  was  a  new  ofiFence,  and  a  particular  penalty  in- 
flicted of  forfeiture  of  the  goods  and  200/. :  but  the  exception  was 
over-ruled  because  the  forfeiture  accrues  by  the  conviction  on  an 
indictment  for  the  offence,  (u) 

Though  the  having  in  possession  new  stores,  or  stores  not  more 
than  one-third  worn,  is  subject  to  transportation  for  fourteen 
years,  by  the  39  &  40  Geo.  3.  c.  89.  s.  1.,  and  the  having  in  pos- 
session stores  not  new,  or  more  than  one-third  worn,  is,  by  the 
second  section  of  that  statute,  subjected  to  a  different  punishment, 
yet  counts  for  both  these  offences  may  be  included  in  the  same  in- 
dictment, (x)  It  is  said  to  have  been  agreed  that,  although  an 
indictment  state  that  the  prisoner,  ^^  then  or  at  any  time  before 
^'  not  being  a  contractor  with  or  authorized  by  the  principal  of- 
"  ficers  or  commissioners  of  our  said  lord  the  king,  of  the  navy, 
^^  ordnance,  &c.  for  the  use  of  our  said  lord  the  king,  to  make  any 
'^  stores  of  war,  &c. ;"  yet,  that  it  is  not  incumbent  on  the  prose- 
cutors to  prove  this  negative  averment,  but  that  the  defendant 
must  shew,  if  the  truth  be  so,  that  he  is  within  the  exception  in 
the  statute,  (y) 

It  appears  to  have  been  holden  in  one  case,  that  the  informer 
was  an  mterested  witness,  as  being  entitled  to  a  moiety  of  the  fine 
of  200/.,  on  a  prosecution  on  the  statutes  17  Geo.  2.  c.  40.  s.  10. 
and  9  &  10  W.  3.  c.  41.,  though  it  was  urged  that  it  was  in  the 
discretion  of  the  Judge  to  inflict  a  corporal  punishment  in  lieu  of 
the  fine ',  and  the  witness  was  rejected,  (z)  But,  in  a  subsequent 
case.  Lord  Kenyon,  C.  J.,  said,  that  he  had  considered  the  objec- 
tion to  the  competency  of  the  informer's  being  a  witness  on  the 


(c)  Cole*s  case,  1801,  MS.  and  9 
East  P.  C.  c.  16.  8.  153.  p.  767.  The 
date  of  the  stat.  39  &  40  Geo.  3.  c.  89. 
is  the  28th  July,  ISOO. 

(I)  Id,  iM. 

(u)  Reg.  V.  Harnian  (3  Anne,)  9  Ld. 
Rayin.  1104. 


(x)  By  Lord  Ellenborougb,  C.  J., 
in  Rex  v,  Johnson,  3  M.  &  S.  550. 

(p)  Willis's  case,  1791,  1  Hawk. 
P.  C.  c.  89.  s.  17. 

(z)  Rex  V.  Blackraan,  cor.  Kenyon, 
C.  J.,  1791,  lEsp.  R.  93. 
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ground  of  interest ;  and  that,  as  the  statute  had  given  the  Court  a 
power,  at  their  discretion,  either  to  inflict  a  corporal  puuishment, 
or  to  impose  a  fine  in  case  of  conviction,  and  as  it  was  only  in 
case  a  fine  was  imposed  that  the  witness  could  expect  to  derive 
any  benefit,  (an  uncertainty  depending  upon  the  juagment  of  the 
Court,)  he  was  then  of  opinion  that  the  objection  went  to  the 
ovedil^  not  to  the  competency,  of  the  witness  ;  and  that,  there- 
fore, his  evidence  was  admissible,  (a) 

It  appears  to  have  been  holden  that^  where  a  peace  officer,  in  Astotheper- 
searcbing  for  other  goods,  discovered  naval  stores,  and  in  conse-  *J"  coMidcr- 
quence  of  such  discovery  by  him  an  information  was  filed  against  fonner. 
iJie  offender,  such  peace  officer. was  to  be  deemed  the  informer.  (6) 
But^  where  a  witness  stated  that  though  no  information  respecting 
the  stores  in  question  bad  been  given  to  the  admiralty  until  the 
time  of  the  seizure,  yet  that  he  made  the  seizure  in  consequence 
of  information   given  to  him,  by  another  person,  of  the  stores 
being  in  the  defendant's  possession,  it  was  ruled  that  the  witness 
was  not  to  be  considered  as  the  informer ;  and  that  the  informer 
was  the  person  upon  whose  information  the  seizure  had  been 
made,  not  he  who  had  made  the  seizure  in  consequence  of  such 
information,  (r) 

With  respect  to  the  power  of  the  Court  to  inflict  corporal  punish-  ^sh^Mt^ay 
ment,  under  the  authority  of  the  statutes  9  &  10  W.  3.  c.  41.  s.  2.,  be  ioflicted 
9  Geo.  1.  c.  8.  s.  4.,  and  VJ  Geo.  2.  c.  40.  s.  10.,  it  was  contended,  under  the  su- 
in  a  case  where  the  defendant  had  been  committed  on  an  indict-  ^^3^  c.  41. 
ment  charging  him  in  one  count  with  concealing  naval  stores,  and  s.  2.,  9  Geo.  l. 
in  another  with  having  them  in  his  custody,  that  no  such  power  J*  p*'*^  *°^ 
existed  under  either  of  those  statutes,  where  the  defendant  was  ^q  ^q 
ready  and  offered  to  pay  the  penalty  of  200/. ;  but  the  Court  of 
King's  Bench  said  it  was  impossible  to  raise  any  serious  doubt 
upon  the  point,  for  that  the  words  of  the  statutes  were  in  the  dis- 
junctive, enabling  them  either  to  impose  a  penalty,  or  to  punish 
the  offender  corporally,  (rf)    In  another  case,  where  the  defendant  And  costs  may 
was  brought  up  for  judgment  for  a  similar  offence,  it  was  moved  ^^^JJ^"  ^  10 
on  the  part  of  the  prosecution,  that  he  should  be  adjudged  to  pay  w.  3.  c  41. 
the  whole  penalty  of  200/.  and  the  costs  ;  and  submitted  that  the  «•  2. 
Court  had  the  power  of  awarding  costs  under  the  words  of  the 
9  &  10  W.  3.  c.  41.  s.  2.     And  the  Court  adjudged  the  defendant 
to  pay  the  penalty  of  200/.  together  with  the  CQSts^  which  were 
taxed  at  12/.  (e) 

But  the  statute  39  &  40  Geo.  3.  c.  89.,  took  away  the  power  of  But  the  sta- 
the  Court  to  sentence  to  hard  labour.    A  defendant  was  brought  q^^  3;  c.  89. 
up  for  judgment,  after  conviction,  on  the  stat.  9&  10  W.  3.  c.  41.  took  away  the 
s.  2.,  for  unlawfully  having  in  his  possession  the  king's  naval  power  of  the 
stores,  marked  with  the  king's  mark;  and  judgment  was  about  Jj^^^tohard 
to  be  pronounced  that  he  should  be  imprisoned  in  the  house  of  labour. 
correction  for  the  county  of  Surry,  and  there  kept  to  hard  labour 

(«)  Rex  ».  Cole,  cor.  Lord  Keoyon,  p.  760.  And  the  later  statute,  S9  &  40 

C.  J.,  1794.     1  Esp.  169.  Geo.  S.  c.  S9.  s.  1.,  expressly  enacts 

{b)  Rex  V.  Blackroan,  1  Esp.  R.  95.  as  to   corporal  puQishraeot    AtUe^ 

(e)  Rex  V.  Banks,  1  Esp.  R.  145.  268. 

(40  Rex  V.  Bland,  5T.R.  370.    8         (e)  Chappie's  case,    5  T.  R.  371. 

Leach  595.    2  East.  P.  C.  c.  16.  s.  148.  note  (a). 
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for  three  calendar  months,  and  be  once  duringxthat  time  publidv 
whipped.  This  would  have  been  warranted  by  tike  statute  17  Geo.  3, 
c.  4D.  8.  10.,  reciting  the  statutes  9  &  10  W.  3.  c.41.  and  9  Geo.  1. 
c.  8. 1  but  a  doubt  occurring  how  far  the  power  of  sentencing  to 
hard  labour  was  taken  away  by  the  subsequent  statute  cf  the 
39  &  40  Geo.  3.  c.  89.  s.  2.  the  Court,  upon  further  consideration^ 
and  comparing  the  difierent  provisions  of  these  statutes,  were  «f 
opinion  that  the  power  of  sentencing  to  hard  labour  was  taken 
away  by  the  latter  statute,  and  therefore  pronounced  judgment 
that  the  defendant  should  be  imprisoned  in  the  house  of  correc- 
tion for  the  county  of  Surry,  for  three  calendar  months,  and  be 
once  during  that  time  publicly  whipped.  (/) 

(/)  Rex  V.  Bridges,  K.  B.  1606»  S  Bast.  58. 
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OF  UNLAWFULLY  RECEIVING  TACKLE  OR  GOODS  CUT  FROM  OR 
LEFT  BY  SHIPS  ;  AND  OF  RECEIVING  GOODS  STOLEN  ON  THE 
RIVER   THAMES. 


The  statute  1  &  2  Geo.  4.  c.  75.  s.  1 .  enacts^  ^^  that  all  pilots,  boat-  i  &  2  Geo.  4. 
**  men,  hovellers,  or  other  persons  who  shall  take  up  any  anchors,  pao^'&c 
'^  cables,  tackle,  apparel,  furniture,  stores,  or  materials,  or  any  taking  up  an- 
*'  goods  or  merchandize  which  may  have  been  parted  with,  cut  ebon,  cables, 
"  from  or  left  by  any  ship  or  vessel  within  any  harbours,  rivers,  J^;  cut^ftSm* 
'^  or  bays,  or  on  any  of  the  coasts  of  this  kingdom,  whether  the  or  ieft  by 
^^  same  ship  or  vessel  shall  be  or  shall  have  been  in  distress  or  "^>P">  ^^  ^ 
"  otherwise,  and  which  shall  have  been  weighed,  swept  for  or  to\hcdc'putr 
"  taken  possession  of  by  any  such  boatman,  pilot,  hoveller,  or  vice-admiral, 


Other  person/'  shall  send  a  report  in  writing  of  the  articles  so  "^  *°  deliver 
found,  and  stating  the  marks,  if  any,  thereon,  and  also  an  accurate  ^^^  "**^  **' 
and  particular  description  of  the  beaHngs,  dis^tances,  and  situa- 
tions, and  the  time  when  and  where  the  same  were  so  found,  to  a 
deputy  vice-admiral  or  his  agent,  at  or  near  to  the  port  or  place 
where  such  boatmen,  &c.  shall  first  arrive  with  such  articles, 
within  forty -eight  hours  after  their  arrival  at  such  port,  &c.  or 
before  they  shall  leave  the  port,  if  they  shall  quit  it  before  that 
time  shall  expire ;  and  shall  also,  within  the  same  period,  deliver 
such  articles  so  found  into  a  proper  warehouse,  or  such  other 
place  as  the  vice-admiral  of  each  county  shall  appoint  for  safe 
custody,  until  the  same  shall  be  claimed  by  the  owner  thereof,  or 
his  agent,  and  the  salvage,  together  with  such  other  charges  and 
expences  as  are  thereinsdfter  directed  to  be  paid  in  respect  of  such 
articles,  paid  by  him  or  them,  or  security  given  for  the  payment 
thereof,  to  the  satisfaction  of  the  salvor,  and  that  '^  every  such  And  pilots, 
"  pilot,  boatman,  hoveller,  or  other  person,  who  shall  wilfully  and  ^ni/™"^"^'  _ 
fraudulently  keep  possession  of,  or  retain  or  conceal,  or  secrete  ing,  kcfany 
any  anchors  or  cables,  tackle,  apparel,  furniture,  stores,  or  ma-  such  articles, 
**  tenals,  or  any  goods  or  merchandize,  or  deface,  take  out,  or  ^,jrk8*^iind 
^'  obliterate  the  marks  and  numbers  thereon,  or  alter  the  same  not  reporting 
*'  in  any  manner,  with  intent  thereby  directly  or  indirectly  to  »nd  delivering 
"  prevent  the  discovery  and  identification  of  such  articles  so  dwmed^nty 
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Of  Receiving  Goods  cut  from         [book  iv. 


of  receiving 
goods  knowing 
tbcm  to  have 
been  stolen. 


it 


S.  12.  Persons 
knowingly, 
&c.  purchas- 
ing or  receiv* 
ing  any  an- 
chors, cables, 
&c.  or  goods 
taken  up,  &c. 
if  the  direc- 
tions have  not 
been  complied 
with,  arc  to  be 
deemed  guilty 
of  receiving 
stolen  goods, 
knowing,  &c. 


€i 


« 


S.  13.  requires 
masters,  &c. 
of  ships  going 
out  to  sea, 
finding  or  re- 
ceiving an- 
cliors,  cables, 
&c.  to  take 
certain  steps 
for  communi- 
cating, &c. 


S.  15.  makes 
the  conveying 
anchors  and 
cables  obtain- 
ed by  weigh- 
ing, sweeping 
for,  &c.  to 
any  foreign 
port,  &c.  and 
there  selling, 
&c.  felony, 
punishable  by 
transportation. 


^^  found,  weighed,  swept  for,  or  taken  poBsession  of  aa  afore- 
"  said,  and  shall  not  report  and  deliver  the  same  at  some  pro- 
^'  per  warehouse  or  other  place  in  manner  aforesaid,  and  within 
^^  the  time  herein-before  limited,  shall  forfeit  all  claim  to  sal- 
vage, and  shall,  on  conviction,  be  adjudged  and  deemed  guilty 
of  receiving  goods  knowing  them  to  have  been  stolen,  and 
shall  suffer  the  like  punishment  as  if  the  same  had  been  stolen 
"  on  shore.*' 

The  twelfth  section  enacts,  "  that  if  any  person  shall  knowingly 
and  wilfully,  and  with  intent  to  defraud  and  injure  the  true 
owner  or  owners  thereof,  or  any  person  interested  therein  as 
^^  aforesaid,  purchase  or  receive  any  anchors,  cables,  or  goods 
"  or  merchandize  which  may  have  been  taken  up,  weighed,  swept 
"  for,  or  taken  possession  of,  whether  the  same  shall  have  belonged 
"  to  any  ship  or  vessel  in  distress  or  otherwise,  or  whether  the 
same  shall  have  been  preserved  from  any  wreck,  if  the  direc- 
tions hereinbefore  contained  with  regard  to  such  articles  shall 
^^  not  have  been  previously  complied  with,  such  person  or  persons 
"  shall,  on  conviction  thereof,  be  deemed  guilty  of  receiving 
^^  stolen  goods,  knowing  the  same  to  be  stolen,  as  if  the  same  had 
"  been  stolen  on  shore,  and  suffer  the  like  punishment  as  for  a 
'^  misdemeanor  at  the  common  law,  or  be  liable  to  be  transported 
'^  for  seven  years,  at  the  discretion  of  the  Court  before  which  he 
"  she  or  they  shall  be  tried." 

The  statute  then  requires,  that  in  case  any  master,  &c.  of  any 
ship  bound  to  parts  beyond  the  seas,  shall  find  and  take  on  board 
any  anchor,  &c.  or  any  goods,  &c.  or  shall  receive  such  articles 
on  board  from  any  other  person  who  may  have  found  the  same, 
knowing  the  same  to  have  been  so  found,  the  master,  or  other 
person  having  the  command  of  the  ship,  shall  make  a  true  entry 
in  the  log-book  of  the  description  of  the  articles,  stating  the 
marks,  and  the  bearings,  time,  &c.  when  taken  on  board,  and  shall 
transmit  a  report  on  the  first  opportunity  to  the  Trinity  House, 
and  on  the  return  of  the  ship  shall  deliver  up  the  articles  into  the 
possession  of  a  deputy  vice-admiral,  or  his  agent,  within  twenty- 
four  hours,  with  a  similar  report ;  and  for  default  imposes  a  pecu- 
niary penalty  not  exceeding  100/.  {a) 

The  fifteenth  section  contains  the  following  enactment:  "where- 
"  as  pilots,  hovellers,  boatmen,  and  other  persons  in  small  vea- 
"  sels,  have  for  many  years  conveyed  anchors  and  cables  which 
"  may  have  been  weighed,  swept  for,  or  taken  possession  of  by 
"  them  as  aforesaid,  or  which  they  may  have  purchased  of  other 
"  persons,  knowing  them  to  have  been  weighed,  swept  for,  or 
^*  taken  possession  of,  without  being  reported  as  aforesaid,  to 
"  foreign  countries,  and  there  sold  and  disposed  of,  to  the  mani- 
"  fest  injury  and  loss  of  the  owners  thereof;  for  remedy  whereof 
"  be  it  further  enacted,  that  every  pilot,  hoveller,  boatman,  or  the 
'^  master  of  any  such  vessel,  who  shall  convey  any  such  anchor  or 
"  cable  to  any  foreign  port,  harbour,  creek,  or  bay,  and  there  sell 
"  and  dispose  of  the  same,  shall  be  deemed  and  adjudged  guilty  of 


(a)  S.  13. 
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felonyy  and  shall  be  transported  for  any  term  not  exceeding 
**  seven  years/' 

'   This  act  requires  dealers  in  marine  stores  to  have  their  names,  Depreda^oD» 
with  the  words,  "Dealer  in  marine  stores,"  painted  upon  the  'ipo'a^Wp- 
firont  of  the  places  where  their  goods  are  deposited ;  (i)  and  con-  **'"*^"» 
tains  many  other  regulations  for  preventing  depredations  on  ship- 
owners, &c.  and  for  the  adjustment  of  salvage,  some  of  which  are 
enforced  by  pecuniary  penalties,  recoverable  by  proceedings  of  a 
summary  nature. 

By  section  twenty-two,  all  felonies,  misdemeanors,^  and  other  s.  22.  TrUi  ol 
offences  under  the  act  shall  be  laid  to  be  committed,  and  shdl  be  otfenccs  where 
tried  in  any.  city  or  county,  (being  a  county,)  where  any  article,  ^y^^not-  * 
&c.  in  relation  to  which  the  offence  shall  have  been  committed,  fenden  reside, 
shall  have  been  found  in  the  possession  of  the  person  committing  jf  "^^j®* 
the  offence ;  or  if  the  same  shall  have  been  sold  in  foreign  parts,  ^^^  p^t^' 
then  in  the  county  or  place  in  which  the  person  selling  the  same 
shall  reside,  (c) 

The  statute  2  Geo.  3.  c.  28.  intituled  .^^An  act  to  prevent  the  2  Geo.  3.  c.  28. 
**  committing  of  thefts  and  frauds,  by  persons  navigating  bum-  prov^dcB  for  ^ 
*'  boats  and  other  boats j  upon  the  river  Thames/'  contains  various  oASrfts!'&c." 
provisions  and  enactments,  by  which  persons  unlawfully  receiving,  on  the  Tkamesf 
or  having  possession  of  ropes,  materials,  &c.  or  any  part  of  the 
cargo  of  any  vessel  in  that  river,  may  be  prosecuted,  by  summary 
proceedings  before  justices,  and  convicted  of  misdemeanors.    The 
twelfth  section  relates  to  more  important  proceedings ;  and  en-  And  by  8.12. 
acts,  ^^  that  every  person  who  shall  buy  or  receive  any  part  of  the  y^g|^g,Jf**f 
"  cargo,  or  loading  of,'  or  any  goods,  stores,  or  things,  of  or  be-  any  cargo, 
longing  to  any  ship  or  vessel  in  the  said  river,  knowing  the  goods,  &c. 
same  to  be  stolen  or  unlawfully  come  by :  or  shall  privately  buy  a^^yesscUn 
^'  or  receive  any  such  goods,  stores,  or  things,  or  any  part  of  such  that  river, 
"  cargo  or  loading,  by  suffering  any  door,  window,  or  shutter  to  shall  be  trans- 
be  left  open  or  unfastened  between  sun-settiiig  and  sun-rising  fo^een°ycar». 
for  that  purpose,  or  shall  buy  or  receive  the  same,  or  any  of 
them,  at  any  time,  in  any  clandestine  manner,  from  any  person 
**  or  persons  whomsoever,  shall,  being  thereof  convicted  by  due 
^^  course  of  law,  (although  the  principal  felon  or  felons,  offender 
^*  or  offenders,  has  or  have  not  been  convicted  of  stealing  or 
"  unlawfully  procuring  the  same)  be  transported  for  fourteen 
"  years,  to  any  of  his  Majesty's  colonies  or  plantations  in  jime- 
"  ricOj  according  to  the  laws  in  force  for  the  transportation  of 
"  felons.'' 

By  the  eighteenth  section  of  this  act,  any  person  without  a  S.  is,  19,  ap- 
warrant  may  apprehend  offenders  committing  any  of  the    of-  oSfen^^i'i^ 
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(b)  S.  16. 

(c)  By  s.  23.  the  act  is  not  to  ex- 
tend within  the  limits  of  the  Cinque 
Portt^  specified  10  the,  48  Geo.  3.  c. 
ISO:  Dor  to  the  48  Geo.  3.  c.  104, 
which  is  an  act  for  the  regulation 
of  pilots.  S.  24.  contains  a  proviso 
for  the  jurisdiction,  &c.  of  the  High 
Court  of  Admiralty,  &c.;  s.  25.  a  pro- 
viso for  the  right  of  the  crown,  and 


of  lords  of  manors ;  s.  34.  for  the 
right  of  the  Trinily-hooses  of  Kmgs- 
ton-upon-Hullf  Newcaslle-upon-Tyne^ 
and  Scarborough;  and,  s.  35.,  for  the 
rights  of  the  city  of  London,  By  s. 
3d.  the  act  is  not  to  extend  to  Scot' 
land  or  lreUmd» — As  to  offences  with- 
in the  jurisdiction  of  theCtnf  ue  Pari$j 
see  now  1  &  2  Geo.  4.  c.  76. 


iSi  Of  Receivmg  Goods  Stolen         [boo&it. 

panishment  of  fences  thereinbefore '  mentioned)  and  deliver  them  to  a  oonvta* 
SSactiM  the  ^^®»  ^'  ^^^  ^y  *^®  nineteenth  section,  persons  obstructing 
e^^cntumof  those  who  are  actbg  in  the  execution  (^  any  of  the  powers 
the  act.  granted  by  the  act  shall^  on  conviction  at  the  quarter  sessions, 

upon  the  oath  of  two  or  more  credible  persopf^  be  tomsported  for 
seven  years. 
39  &  40  Geo.       Xhe  Statute  39  &  40  Geo.  3.  c.  S7.  made  further  provisions  for 
farther  proyi-   ^^  Taove  e&ctual  prevention  of  depredations  on  this  river  and  its 
sionsforpre-    vicinity,  creating  other  misdemeanors,  and  providing  for  the 
?nr^""^^    punishment  of  offenders,  by  proceedings  before  justices  of  the 
epredations.    ^^^^    j^  ^q  recited,  that  by  the  former  act,  2  Geo.  3.  c.  28., 
persons  ffuilty  of  certain  offences  were  punishable  bv  transporta- 
tion for  fourteen  years ;  but,  the  said  offences  not  being  by  the 
said  act  declared  to  be  felony,  the  trial  thereof  might  in  all  cases 
be  put  off,  by  means  of  a  traverse,  to  the  next  sessions  after  the 
finding  of  the  bill  of  indictment  for  the  same,  and  the  offender  be 
in  the  mean  time  liberated,  on  being  admitted  to  bail,  wherebv 
justice  had  been  in  many  instances  eluded :  and  then  enacted. 
And  •Dieted     ^<  that  whenever  any  indictment  shall  be  found  against  any  person 
^et?Qnder  ^'  ^^  pcTSOus  for  the  said  oflfences,  or  any  of  them,  the  person  m 
jdbe  2  Gee.  3.    '^  persons  SO  indicted  shall  plead  .to  the  same  indictment  widiout 
c.  28.  shonid    «  having  time  to  traverse  the  same,  as  is  usual  in  cases  of  misde- 

not  haye  tune    ((  w^^u^JZ^^  »  /j\ 

totrftrmethe      meanors.    (rf) 

indictment  «•       From  this  section  of  the  statute,  it  appears  to  have  been  the 
>n.^>  ^       opinion  of  the  legislature,  that  the  o&nce  of  receiving,  under  the 
miBdemeanor.   fon^g^  act,  2  Geo.  3.  c.  28.  s.  12.,  was  only  a  misdemeanor.    But 
But  it  ftpp««n  a  different  construction  was  put  upon  the  former  statute,  by  the 
hoidenlnicrB.  ^^^^  ^^  King's  Bench,  in  a  case  where  a  motion  was  made  to 
that  a  receiy- '  bail  a  defendant,  committed  for  receiving  part  of  a  cargo,  belong- 
ing of  such       ing  to  a  vessel  in  the  Thames,  knowing  it  to  have  been  stolen. 
S^efony?*'^*  ^  ^®  motion  was  opposed  on  the  ground  that  the  offence  was  a 
felony.    And  it  was  argued  that  by  the  statute  3  &  4  W.  &  M. 
c.  9.  s.  4.  (now  repealed)  receivers  of  stolen  goods  might  be  pro- 
secuted as  felons ;  and  by  1  Anne,  st.  2.  c.  9.  s.  2.  (also  now 
repealed)  might  be  punished  as  for  a  misdemeanor,  where  the 
principal  felon  was  not  convicted ;  that  the  statute  under  which 
the  prisoner  stood  committed,  must  be  considered  as  in  pari  ma^ 
teria;  and  that  although  the  twelfth  section  of  it  did  not,  in 
express  words,  declare  that  such  offenders  should  be  felons,  yet 
it  was  evident  thev  were  intended  by  the  legislature  to  be  so  con- 
sidered ;  for  by  the  fourteenth  section  it  was  enacted,  that  any 
person  stealing,  or  unlawfully  receiving  stolen  goods,  knowing 
the  same  to  be  stolen,  should,  on  discovering  two  other  offenders, 
be  entitled  to  a  pardon  for  dl  such  felonies,  {e)     And  upon  this 
point  It  is  observed,  that  the  statute  seems  only  to  have  made  the 
receiving  of  the  goods  under  such  circumstances  evidence  of  their 
having  been  received  by  the  party,  knowing  them  to  have  been 
stolen.  (/)     But  the  words  of  the  statute  appear  to  be  very  ge- 

(d)  This  act  was  MOtiaued  till  the     T.  H.  77.    2  East  P.  C.  c.  16.  s.  145. 
^5th  March,  1S14,  by  47  Geo.  S.  aess.      p.  753. 

] .  c.  37.  8.  1 .  (/)  S  last  P.  C.  c  IS.'S.  145.  p.  763. 

(e)  Rcz  V.  Wycr,  1  Leach,  480.    8 
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neral  in  their  expression,  if  in  fact  they  were  intended  only  to 
apply  to  the  evidence  of  a  reeeiviDg. 

The  late  statute  3  Geo.  4.  c.  55.  has  for  one  of  its  objects  the 
more  effectual  prevention  of  depredations  on  the  river  TTuimes 
and  its  vicinity  for  seven  years ;  and  it  contains  various  provi* 
sions  by  which  certain  offences  are  declared  to  be  misdemeanors^ 
and  subjected  to  pecuniary  penalties,  with  the  addition  in  some 
instances  of  imprisonment.  By  sect.  41,  offences  of  this  kind 
are  to  be  heard  and  determined  by  the  justices  therein  men- 
tioned :  aqd  by  sect.  42.  misdemeanors  under  the  2  Geo.  3.  c.  28. 
are  to  be  punished  at  the  discretion  of  the  justices  as  therein 
mentioned.  % 
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CHAPTER  THE  THIRTYPIRST. 


OF   CHEATS,  FRAUDS,   FAJLSB  TOKENS,  AND   FALSE  PRETENCES. 


Where  the  possession  of  goods  is  obtained,  in  the  first  instance, 
without  fraud  upon  a  contract  or  trust,  a  subsequent  dishonest 
conversion  of  them,  while  the  privity  of  contract  continues  unde- 
termined, will  in  general  be  only  a  breach  of  trust  or  civil  injury, 
and  not  the  subject  of  a  criminal  prosecution,  (a)  But  where  the 
party  obtaining  the  goods  has  recourse  to  fraudulent  means  in  the 
first  instance,  and  thereby  succeeds  to  the  extent  of  inducing  the 
owner  not  only  to  deliver  the  possession  of  the  goods  to  him  but 
absolutely  to  part  with  the  property  in  them,  though  such  a  taking 
will  not,  as  we  have  seen,  be  considered  as  felonious  and  amount- 
ing to  larceny ;  {b)  yet  if  effected  by  means  of  a  false  pretence,  it 
will  come  within  the  enactment  of  the  7  &  B  Geo.  4.  c.  29.  s.  53., 
and  be  punishable  as  a  misdemeanor.  And  that  statute,  reciting 
the  frequent  failure  of  justice  from  the  subtle  distinction  between 
larceny  and  fraud,  provides,  that  if  upon  the  trial  of  any  person 
indicted  for  such  misdemeanor,  it  shall  be  proved  that  he  ob- 
tained the  property  in  question  in  any  such  manner  as  to  amount 
in  law  to  larceny,  he  shall  not,  by  reason  thereof,  be  entitled  to 
be  acquitted  of  such  misdemeanor.  There  are  also  other  statutes 
which  relate  to  particular  cheats  and  frauds  therein  specified. 
And  besides  the  offences  of  this  kind  punishable  by  statute,  the 
common  law  also  provides  for  the  punishment  of  many  of  such 
cheats  and  frauds  as  may  affect  the  public  welfare.  It  was  de- 
cided that,  in  order  to  constitute  a  cheat  properly  so  called,  there 
must  be  a  prejudice  received,  both  at  common  law  and  under  the 
statutes  (now  repealed)  of  33  Hen.  8.  c.  1.  and  30  Geo.  2.  c. 
24.  (c) 

In  treating  of  these  offences  we  may  consider ;  I.  Of  cheats 
and  frauds  punishable  at  common  law.  II.  Of  cheats  and  frauds 
by  means  of  false  pretences,  within  the  statute  7  &  8  Geo.  4.  c.  29. 
s.  53. :  and.  III.  Of  some  of  the  cheats  and  frauds  punishable  by 
other  statutes. 

(a)  3  Inst.  107.    2  East.  P.  C.  c.  Id.  Pear*s  case,  e  East.  P.  C.  c.  16.  s.  1 12. 

s.   113.  p.  693.     Ibid.  c.  18.  9.  1.  p.  p.  689,  note  (a). 

816.    Ante,  131.  {e)  Ward's  case.  13  Geo.  1.    2  Lord 

(6)  ^nftf,  109,  el  tffii.  And  see  the  Ri^m.    1461.    2  Str.  747.    2   Bast 

opinion  of  Eyre,  B.,  on  the  debate  in  P.  C.  c.  19.  8.  7.  p.  860, 861. 
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SECTION  I. 


0/  Cheats  and  Frauds  Punishable  at  Common  Law. 


Those  cheats  which  are  levelled  against  the  public  justice  of  the  Cheatg  against 
kingdom  are  indictable  at  common  law.  (rf)     Judicial  acts  done  P^^^^  iustice. 
without  authority^  in  the  name  of  another,  are  cheats  of  this  de- 
scription J   but  as  they  are  generally  attended  by  a  false  per- 
sonating  of  some  one,  they  will  come  under  consideration  in  a 
subsequent  chapter,  {e)    It  may  briefly  be  mentioned  in  this  place, 
that  with  respect  to  a  precedent  of  an  indictment  against  a  mar- 
ried WQman,  for  pretending  to  be  a  widow,  and  as  such  executing 
a  bml  bond  to  the  sheriff  for  one  arrested  on  a  bailable  writ,  it  is 
observed,  that  perhaps  this  was  considered  as  a  fraud  upon  a  public 
officer,  in  the  course  of  justice.  (/)     And  another  case  should  be 
noticed,  where,  upon  an  application  to  the  Court  of  King's  Bench 
to  discharge  a  defendant  who  had  been  holden  to  bail  under  a 
Judge's  order,  made  upon  an  affidavit  of  debt  sworn  before  a  ma- 
gistrate at  PariSy  the  court  desired  that  the  counsel  would  speak 
upon  the  point,  how  far  the  making,  or  knowingly  using  such  an 
affidavit,  if  false,  was  punishable,  {g)     And  after  argument.  Lord 
£lIenborough,  C.  J.  said,  that  he  had  not  the  least  doubt,  that 
any  person  making  use  of  a  false  instrument,  in  order  to  pervert 
the  course  of  justice,  was  guilty  of  an  offence  punishable  by  in- 
dictment. (A)     In  a  former  case  it  had  been  holden,  that  a  person 
who,  being  committed  to  gaol  under  an  attachment  for  a  contempt 
in  a  civil  cause,  counterfeited  a  pretended  discharge,  as  from  his 
creditor,  to  the  sheriff  and  gaoler,  under  which  he  obtained  his 
discharge  from  gaol,  was  guilty  of  a  cheat  and  misdemeanor  at 
common  law,  in  thus  effecting  an  interruption  to  public  justice  ; 
although,  the  attachment  not  being  for  non-payment  of  money, 
the  order  was  in  itself  a  mere  nullity,  and  no  warrant  to  the  sheriff 
for  the  discharge,  (t) 

Those  frauds  which  affect  the  crown  and  the  public  at  large  Frauds  affect- 
are  also  clearly  the  subject  of  indictment,  though  they  may  arise  JJ^^^p^u^^" 


(d)  2  East.  P.  C.  c.  18.  s.  4.  p. 
8Sl. 

(e)  P^st.  Chap.  Qf  Falsely  PgrBon- 
mting,  (fc. 

(f)  2  East  P.  C.  c.  18.  8.  4.  p. 
621.  citing  'Rex  v.  Blackburn,  M. 
36  Car.  2.  Trem.  P.  C.  101.  Cro.  Circ. 
Comp.  78. 

(g)  The  authorities  referred  to  for 
the  purpose  of  shewing  that  it  was- 
panisbable  were  2  Hawk.  P.  C.  c.  22. 
s.  I.  38,  and  39.,  (which  cites  Waterer 
V,  Freeman,  Hob.  205,  266.)  Worsley 
r.  Harrison,  Dy.  249,  a.  pi.  84.  Rex 
V.  Mawby,  6  T.  R.  619,  635.     Rex  v. 


Cropley,  7  T.  R.  315,  and  2  East.  P. 
C.  821,  which  cites  the  authorities 
mentioned,  anfe,  note  (/). 

(h)  Omealy  v.  Newell,  8  East  364. 
and  his  lordship  said,  that  the  case  of 
the  King  v.  Mawby,  {ante,  note  (^),) 
went  the  whole  lepgth  of  the  proposi- 
tion. 

(i)  Fawcett's  case,  York  Spr.  Ass. 
1793,  and  East  T.  1793.  2  East  P. 
C.  c.  19.  s.  7.  p.  862.  and  s.  45.  p. 
952.  See  the  ca^  cited  more  at  large. 
Post,  Chap.  Of  Forgery,  S.  2.  apon 
the  point  of  the  offence  being  indict-, 
able  as  a  forgery. 
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Selling  nn- 
wholesome 
proTiaioiw. 


Treeve's  cue. 
Supplying 
prisonen  of 
war  with  un- 
wholesome 
foody  not  fit 
to  he  eaten  hy 
man,  holden 
to  he  an  in- 
dictahle  of- 
fence. 


Dixon's  case. 
Holden  to  he 
an  indictahle 
offence  for  a 
haker  to  sell 
hread  contain- 
ing alnm  in  a 
shape  which 


in  the  course  of  some  particular  transaction  or  contract  with  pri- 
vate individuals. 

Amongst  offences  <rf  this  description,  is  the  selling  of  tmtrAofe- 
some  provisions.  (A)  And  it  is  said,  more  largely,  t&t  the  giving 
of  anv  person  unwholesome  victuals,  not  fit  for  man  to  eat,  lucri 
causa,  or  from  malice  and  deceit,  is  undoubtedly,  in  itself,  an  in- 
dictable, oftnee,  (/) 

A  case  is  reported,  where  the  indictment  against  the  defendant 
was,  that  he  knowingly,  wilfully,  deceitfully,  and  maliciously  did 
provide,  furnish,  and  deliver  to  and  for  eight  hundred  French  pri* 
soners  of  war.  Whose  names  were  unknown,  and  there  being  under 
the  protection  of  the  king,  confined  in  a  certain  hospital,  called 
Eastwood  hospital,  in  the  parish  and  county,  &c.,  diners  large 
quantities,  to  wit,  five  hundred  pounds  weight  of  bread,  to  be 
eaten  as  food,  by  the  said  French  prisoners  of  war,  such  bread 
being  theii  and  there  made  and  baked  in  an  unwholesome  and  in- 
sufEU^ient  manner,  and  then  and  there  being  made  of,  and  contain- 
ing dirt,  filth,  and  other  pernicious  and  unwholesome  materials 
aiui  ingredients,  not  fit  to  be  eaten  by  man ;    and  the  said  de- 
fendant then  and  there,  well  knowing  the  said  bread  to  be  baked 
in  an  unwholesome  and  insufficient  manner,  and  to  be  made  of, 
and  to  contain  dirt,  filth,  and  other  pernicious  and  unwholesome 
materials,  and   ingredients,   not  fit   to  be  eaten  as  aforesaid; 
whereby  the  said  prisoners  of  war  did  then  and  there  eat  of  the 
said  bread,  and  thereby  then  and  there  became  distempered  in 
their  bodies,  and  injured  and  endangered  in  their  healths  ;   to  the 
great  damage  of  the  French  prisoners,  to  the  great  discredit  of  our 
said  lord  the  king,  to  the  evil  example,  &c.,  and  against  the  peace, 
&c.(m)   And  the  defendant  having  been  convicted,  it  was  objected, 
in  arrest  of  judgment,  that  the  offence  as  laid  was  not  indictable ; 
as  it  did  not  appear  that  what  was  done  was  in  breach  of  any  con- 
tract with  the  public,  or  of  any  moral  or  civil  duty ;  and  the 
judgment  was  respited  to  take  the  opinion  of  the  Judges  upon 
the  point ;   when  they  all  held  the  conviction  right,  (n)     In  this 
Case,  the  defendant  was  a  contractor  with  government  for  the 
supplying  of  provisions  to  some  of  the  French  prisoners,  then  in 
this  country :  but  the  indictment  did  not  state  tiiis  fact;  and  it  is 
observed,  that  it  was  not  material  to  state  it,  otherwise  than  as 
matter  of  aggravation,  if  such  a  case  wanted  any ;  as  there  could 
be  no  doubt  of  the  offence  being  in  itself  the  subject  of  indict- 
ment upon  the  principles  alreadv  mentioned,  (o) 

In  a  more  I'^cent  case  the  indictment  charged  the  defendant,  a 
baker,  with  supplying  to  the  Royal  Military  Asykim  at  Chelsea, 
as  and  for  good  wholesome  household  loaves,  divers  loaves  mixed 
with  certain  noxious  ingredients,  not  fit  for  the  food  of  man, 
which  he  well  knew  so  to  be  at  the  time  he  so  suj^lied  them.  It 
appeared  in  evidence  that  many  of  the  loaves  delivered  by  the  de- 


(k)  4  Blmck.  Com.  162. 

(/)  2  East  P.  C.  c,  18.  s.  4.  p. 
89S. 

(m)  There  were  ei^ht  olher  counts 
in  the  indictment  duirgin^  the  of- 
fence to  have  been  done  at  diflerant 


times,  and  in  different  prisons. 

(n)  Treeve's  case,  1796.  t  East 
P.  C.  c.  18.  s.  4.  p.  SSI. 

(o)  S  East  P.  C.  c.  18.  s.  4.  p. 
8«8. 
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fendant  at  Ae  Military  Asylum  on  a  particular  day  'wete  etroilgly  >«n^«»  it 
impregnated  with  n/tcm^  and  that  there  were  found  in  them  seve^  though*he 
ml  pieces  of  alum  in  its  crystalline  form  ae  large  as  horee^^beans  :  g^aye  dircc- 
the  tendency  of  alum  to  injure  the  health  was  also  proved ;  and  a  ^*^°"  ^  ^^* 
statute  37  Geo.  3.  c.  96^  s.  21.  referred  to,  by  which  the  use  of  m^it  up  in  a 
alum  in  the  making  of  bread  is  prohibited  under  a  penalty.    On  manner  which 
the  part  of  the  defendant  it  was  proved  that  though  he  permitted  ^^^^^^ 
alum  to  be  used  to  assist  the  operation  of  the  yeast,  and  to  make  harmless. 
the  loaves  look  white,  yet,  that  very  great  care  was  employed  in 
the  use  of  it ;  that  it  was  first  dissolved,  and  then  used  in  such 
small  quantities,  and  so  equally  distributed,  as  not  to  be  capable  ^ 

of  occasioning  injury ;  and  that  if,  on  any  particular  occasion,  the 
loaves  delivered  at  this  Asyhim  had  alum  put  into  them  in  a  dif* 
ferent  manner,  it  was  quite  contrary  to  the  directions  and  inten^ 
tions,  and  wholly  without  the  knowledge  or  privity  of  the  defend- 
ant. And  it  was  contended  that  these  facts  completely  negatived 
the  averment  in  the  indictment,  that  the  defendant,  at  the  time 
these  loaves  were  delivered,  well  knew  that  they  were  not  whole- 
some, and  that  they  were  unfit  for  the  food  of  man  :  and  it  was 
urged  that  the  defendant  could  not  be  criminally  responsible  for 
the  acta  of  his  servants.  But  by  Lord  Ellenborough,  C.  J., 
'*  Whoever  introduces  a  substance  into  bread,  which  may  be  in- 
*^  jurious  to  the  heidth  of  those  who  consume  it,  is  indictable,  if 
^  the  substance  be  found  in  the  bread  in  that  injurious  foftn,  al^^ 
^  although,  if  equally  spread  over  the  mass,  it  would  have  done 
^^  no  harm.  If  a  baker  will  introduce  such  a  substance  into  his 
*^  bread,  he  must  do  it  at  his  own  hazard,  and  he  must  take  espe** 
'^  cial  care  that  the  benefit  he  proposes  to  himself,  does  not  pro- 
^  duce  mischief  to  others.  He  is  engaged  in  an  illegal  act,  and 
*'  he  must  abide  the  consequences.  The  statute  37  Geo.  3.  c.  96. 
*'  shews  the  judgment  of  the  legislature  with  regard  to  alum,  and 
*^  a  medical  gentleman  has  given  evidence  as  to  its  deleterious  ef- 
^  fects.  If  taken  in  very  minute  quantities  it  is  innoxious.  The 
**  same  may  be  said  of  calomel,  and  even  of  arsenic.  But  would 
^  not  a  baker  be  answerable  for  selling  bread  having  these  sub- 
*'  stances  mixed  with  it  in  a  dangerous  form,  although  he  intended 
"  they  should  be  so  equally  subdivided  over  the  whole  mass  which 
'^  he  baked  at  one  time  that  no  harm  could  follow?  If  the  de- 
'^  fendant  was  cognizant  of  the  manner  in  which  his  business  was 
^'  carried  on,  and  knew  that  alum  was  at  all  used  in  the  making 
^  of  the  loaves  sent  to  the  Military  Asylum,  which  are  proved  to 
'^  have  contained  it  to  a  very  dangerous  degree,  he  is  guilty  of 
'^  this  indictment."  And  the  defendant  was  accordingly  con- 
victed. (/>)  The  point  was  afterwards  brought  under  the  consi- 
deration lof  the  Court  of  King's  Bench,  who  concurred  in  the  di- 
rection of  Lord  Ellenborough  given  at  the  trial ;  and  Lord  Ellen- 
borough  said,  *^  He  who  deals  m  a  perilous  article  must  be  wary 
<<  how  he  deals ;  otherwise,  if  he  observe  not  proper  caution,  he 
'^  will  be  responsible."  (9) 

ip)  Rex  V.  DizoD«  C0r,  Lord  FJ-      tnilar  offeoces,  S  Chit.  Crim.  L.  656, 
leohorough,  C.  J.,  GuUdkmU^   1SI4,      et  sequ.    2  Stark.  Crini.  Plead.  656. 
4  Caiiipb.  12.    See  precedents  for  si-         <f)  Rex  v.  Dixoq,  S  M.  &  S«  lt» 
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fitnations. 


Ma^  praxis  of  A  case  is  reported  where  the  Court  of  King's  Bench  held  that 
a  p  ysictan.  ^j^^  mala  praxis  of  a  physician  is  a  great  misdemeanor  and  of- 
fence at  common  law  (whether  it  be  for  curiosity  and  experiment, 
or  by  neglect,)  because  it  breaks  the  trust  which  the  party  ha8 
placed  in  the  physician^  and  tends  directly  to  his  destruc- 
tion, (r)* 
Rendering  In  some  cases  the  rendering  false  accounts  and  other  frauds 

^d^^^^*^**  practised  by  persons  in  official  situations,  have  been  deemed 
finkudsnby  per-  offences  SO  affecting  the  public  as  to  be  indictable.  Thus,  where 
sons  in  official  two  persons  Were  indicted  for  enabling  persons  to  pass  their  ac- 
.:»n.»;^».  counts  with  the  pay  office  in  such  a  way  as  to  enable  them  to  de- 
fraud the  government ;  and  it  was  objected  that  it  was  only  a  pri- 
vate matter  of  account,  and  not  indictable ;  the  Court  held  other- 
wise, as  it  related  to  the  public  revenue.  («)  And  instances  appear 
in  the  books  of  indictments  against  overseers  of  the  poor  for  re- 
fusing to  account,  (t)  and  for  rendering  false  accounts,  {u)  And 
a  precedent  is  given  of  an  indictment  against  a  surveyor  of  the 
highways  for  converting  to  his  own  use  gravel  which  had  been 
idug  at  the  expence  of  the  inhabitants  of  the  parish,  and  also  for 
emplojdng  for  his  own  private  gain  and  emolument  the  labourers 
and  teams  of  the  parishioners,  which  he  ought  to  have  employed 
in  repairing  the  highways,  (x)  A  case  is  also  mentioned  of  an  ap- 
plication to  the  Court  of  King's  Bench  for  an  information  against 
the  minister  and  churchwardens  of  a  parish,  who  had  spent  the 
larger  part  of  a  sum  of  money,  collected  by  a  brief  for  certain  suf- 
ferers by  fire,  at  tavern  entertainments,  and  then  returned,  upon 
the  back  of  the  brief,  that  the  smaller  sum  only  was  collected  ; 
and  the  Court,  though  they  refused  the  information,  yet  referred 
the  prosecutors  to  the  ordinary  remedy  by  indictment,  (y)  A 
frauG  committed  by  a  parish  officer,  in  procuring  the  marriage  of 
a  pauper,  so  as  to  throw  the  burden  of  maintaing  such  pauper  on 
another  parish,  may  also,  as  we  have  seen,  be  an  indictable  of- 
fence. (2)  And  several  precedents  are  given  of  indictments  for 
misdemeanors  in  procuring  sick  and  impotent  persons,  standing 
in  need  of  immediate  relief  to  be  conveyed  into  parishes  where 
they  had  no  settlements,  and  in  which  they  shortly  afterwards 


And  some  exceptions  to  the  indict- 
ment, taken  in  arrest  of  judgment, 
were  OTerraled }  and  the  Court  held 
that  the  indictment  was  sufficiently 
certain  without  shewing  what  the 
noxious  materials  were,  or  stating 
that  the  defendant  intended  to  injure 
the  children's  health.  Upon  the  last 
point  Lord  Eilenborough,  C.  J.,  said 
that  it  was  an  universal  principle,  that 
when  a  man  is  charged  with  doing  an 
act,  of  which  the  probable  conse- 
ijuence  may  be  highly  injurious,  the 
intention  is  an  inference  of  law  re- 
sulting from  doing  the  act;  and  that 
in  this  case  it  was  alleged  that  the  de- 
fendant delivered  the  loaves  for  the 
use  and  supply  of  the  children,  which 
could  only  mean  for  the  children  to 


eat ;  for  otherwise  they  would  not  be 
for  their  us«  and  supply.  And  sec  Rex 
V,  Bower,  post  290,  note  (m). 

(r)  Dr.  Groenvelt's  case,  1697,  1 
Ld.  Raym.  SI 3. 

(«)  Rex  V.  Bembridge  and  Powell, 
cited  6  East.  136.  AnteVoL  I.  p.  143. 
22  St.  Tri.  (by  Howell)  p.  1. 

(I)  Rex  V,  Cummings  and  another, 
5  Mod.  179.     1  Bott.  33S. 

(ff)  Rex  V.  Martin,  2  Campb.  269. 
SChit.  Crim.  L.  701.  2  Nol.  (8d  ed.) 
230.  note  <4).    ^nle  Vol  I.  p.  143. 

(x)  3  Chit.  Crim.  L.  666.  et  sequ. 

(y)  Rex  t7.  The  Minister,  &c.  of 
St.  Botolph,  1  Black.  Rep.  443. 

(z)  Ante  140.  Hex  r.  Tarranty  4 
Burr.  2106. 
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died^  thereby  causing  great  expenee' to  the  inhabitants  of  such 
parishes,  (a) 

It  is  said  to  have  been  resolved  by  all  the  Judges  that  writers  of  False  De#s. 
false  news  are  indictable  and  punishable :  and  that  probably  at  this 
day  the  fabrication  of  news,  likely  to  produce  any  public  detri- 
ment, would  be  considered  as  criminal.  (6) 

Where  an  indictment  charged  that  the  defendant,  being  an  ap-  Frandln  an 
prentice,  and  fraudulently  intending  to  obtain  money  from  the  apprentice 
paymaster  of  a  regiment,  and  to  defraud  the  king,  &c.,  procured  84?idierrand 
himself  to  be  enlisted  as  a  soldier,  without  the  consent  of  his  obtaining  the 
master,  by  means  whereof  he  fraudulently  obtained  from  the  pay-  ^^^%*^  bounty. 
master  divers  sums  of  money,  well  knowing  himself  to  be,  without 
the  consent  of  his  master,  disqualified  from  serving  as  a  soldier, 
to  the  great  deceit,  fraud,  &c.,  of  the  king,  &c.,  it  appears  to  have 
been  admitted  that  this  was  an  offence  at  common  law.    But  the 
conviction  was  holden  bad,  on  the  ground  that  the  necessary  proof 
of  the  indenture  of  apprenticeship  had  not  been  given  at  the  trial, 
there  being  two  subscribing  witnesses  to  the  indenture,  and  neither 
of  them  having  been  produced,  (c)      The  offence  is  now  made 
punishable  by  a  provision  of  the  mutiny  acts. 

A  case  is  mentioned  where  a  person,  falsely  pretending  that  he  had  Falsely  pre  - 
power  to  discharge  soldiers,  took  money  from  a  soldier  to  discharge  tending  a 
him ;   and  being  indicted  for  this  offence,  the  court  held  the  in*  chai^  soi-^"' 
dictment  to  be  good.  ((/)  dien. 

A  curious  species  of  fraud  may  be  here  mentioned.    It  is  laid  p^^^  ^ 
down  in  the  books  that,  by  the  common  law,  if  a  person  m^m  maiming  in 
himself  in  order  to  have  a  more  specious  pretence  for  asking  charity,  order  to  have 
or  to  prevent  his  being  impressed  as  a  sailcnr,  or  inlisted  as  a  beg7&c.^^ 
soldier,  he  may  be  indicted,  and,  on  conviction,  fined  and  im- 
prisoned, (e) 

Besides  the  offences  which  have  been  here  'mentioned,  there  are  Cheats  by 
other  instances  of  cheats  clearly  affecting  the  public,  and  therefore  ^^\,^  J^^ 
indictable;  namely,  such  cheats  as  are  effected  by  means  of  false  ormeaturet. 
weights  or  measures^  which  are  considered  as  instruments  or  tokens 
purposely  calculated  for  deceit,  and  by  which  the  public  in  general 
may  be  imposed  upon  without  any  imputation  of  folly  or  negli- 
gence.    And  this  reasoning  is  considered  as  applying  to  all  cases 
where  any  spedes  of  false  token  is  used  which  has  the  semblance 
of  public  authenticity :  (/)  as  to  a  case  where  cloth  was  sold  with 
the  alneager's  seal  counterfeited  thereon;  (g)  and  to  another  case 
where  a  general  seal  or  mark  of  the  trade  on  cloth  of  a  certain 
description  and  quality  was  deceitfully  counterfeited.  (A)     And  the 

(«)  3  Chit  Crim.  L.  693,  el  iequ.  (J)    2  Bast.  P.  C.  c.  18.  s.  3.  p. 

And  866  anU^  vol.  I.  p,  140.  820. 

{b)  SUrkie  on  Lib.   546.  citin?  4  .   (r)  £dwards*s   case»    Trem.   P.  C. 

Read.  S.  L.  Dig.   L.  L.  23.    Et  vide  103. 

Hale's  Sum.  132,  et  per  Scroggs,  C.  J.,  (*)  Worreirs  case.  Id,  106.    As  to 

Rex  V.  Harris,  at  Guildhall,  1680.     7  the  deceitful  makiog  of  linea  cloth, 

St.  Tri.  (by  Hou'ell)  929,  930.,  see  3  Burn.  Just.,  Linen  Clothe  and  1 

(e)  Jones's  case,   1777.      1  Leach,  Eliz.  c.  12.  s.  I.    And  as  to  the  de* 

174.    SEast.  P.C.  c.  18.  S.4.  p.  822.  ceitful   working    of  woollen    cloth, 

(tf)  Scrlestead's  case,  1  Latch.  808.  see  5    Barn.  Just.,    WooUen  Manu- 

\e)  1  Hawk.  P.  C.  c.  55.  Of  maiming^  faciure. 
tie,  s.  4.     1  Hale  412.  Co.  Lit.  127  a. 
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ittfltances  mentioned  in  the  books  of  cheating  by  means  of  false 
dice,  &c.  (i)  are  referred  to  the  same  principle,  (j) 

If,  therefore,  *a  person  selling  com  should  measure  it  in  a  bashel 
short  of  the  statute  measure,  or  should  measure  it  in  a  fair  bushel, 
but  put  something  into  the  bushel  to  help  to  fill  it  up,  it  seems  that 
he  might  be  indicted  for  the  cheat,  {k)     And  a  precedent  is  ^ven 
of  an  indictment  against  a  baker,  who  had  contracted  with  a 
guardian  of  the  poor,  in  the  city  of  Norwich,  to  supply  bread  for 
the  use  of  the  poor,  for  delivering  bread  deficient  in  weight.  (/) 
And  though  the  knowingly  exposing  to  sale  and  selling  Mi!Ought 
gold,  under  the  sterling  alloy,  as  and  for  gold  of  the  true  standard 
weight,  was  holden  not  to  be  an  indictable  ofience,  but  a  private 
imposition  only,  in  a  common  person,  where  no  false  weight  or 
measure  was  used ;  (m)  yet,  if  in  such  case  the  stamps  or  marks, 
required  by  statute  on  plate  of  a  certain  alloy,  bad  been  falsely 
used,  it  should  seem  that  an  indictment  might  have  been  sus- 
tained, (ti)     In  the  case  in  question  the  gold  was  not  marked : 
and  Aston,  J.,  in  giving  his  opinion,  said  that  it  was  not  selling 
by  false  measure,  but  only  selling  under  the  standard ;  and  he 
cited  a  case  in  which  it  hud  been   holden  that  selling  coals  under 
measure  was  not  an  indictable  offence,  but  that  selling  them  by 
false  measure  was.  (o)     And  the  result  of  the  cases  upon  this  sub- 
ject appears  to  be  that  if  a  man  sell  by  false  weightSf  though  only 
to  one  person,  it  is  an  indictable  offence ;  but  if  without  false 
weights  he  sell  to  many  persons  a  less  quantity  than  he  pretends 
to  do,  it  is  not  indictable,  (p) 
Bat  cheats  or        l^ut  though  in  the  cascs  which  have  been  thus  mentioned  an 
frauds  effected  indictment  may,  and  in  most  of  them  clearly  is,  maintainable  as 
*V^rivato"*     for  a  cheat  or  fraud  at  common  law,   on  the  ground  that  they 
transactions      consist  of  offeuces  which  affect,  or  may  affect  the  public,  being 
between  in-      public  in  thefar  nature,  and  calculated  for  the  purposes  of  general 
diriduais,  £aU    ffm^i  jmj  deceit  5  yet,  other  cases,  consisting  of  cheats  or  frauds. 


(t)  Leesor*9  case,  Cro.  Jac.  497. 
Maddock's  case,  SRoll.  R.  107.  2 
Roll.  Ab.  78.  The  practice  is  now 
further  punishable  by  penallies  under 
the  statutes  1 6  Car.  2.  c.  7.  and  9  Anne, 
c.  14. 

(J)  8  East.  P.  C.  c.  18.  s.  3.  p. 
S«0. 

{k)  Peir  Cwr.  in  Piuckoey's  case, 
8  East  P.  C.  c.  18.  8.  3.  p.  820.  As 
to  the  penalties  for  selling  or  buying 
corn  otherwise  than  by  the  proper 
measure,  see  1  Bnrn.  Just.,  Corn, 

(I)  8  Chit.  Crim.  L.  559.  As  to  the 
assize  of  bread,  &c.  see  1  Bttrn.  Just., 
Bread, 

(m)  Rex  V,  Bower,  Cowp.  393.  In 
this  case  the  sale  of  the  gold  was  by  a 
servaat  of  the  defendant;  but  the 
court  aereed  that  the  master  was 
responsiMe  for  the  act  of  his  servant 
done  in  the  course  of  bis  employnient, 
and  within  the  scope  of  his  authority. 
And  see  as  to  this  point  Rex  v,  Dixon, 


ante  886.  That  it  would  be  indicUble 
in  a  ffoUtmUh  so  to  sell  gold  (under 
the  statute)  see  8  East  P.  C.  c  18. 
8. 3.  p.  880.  and  Cowp.  384. 

(II)  8  East.  P.  C.  c.  18.  s.  3.  p.  880. 
note  (b).  And  see  1  East  P.  C.  c.  4. 
8.  34.  p.  194.  where  it  is  said  that 
offenders  fraudulently  affixing  public 
and  authentic  marks  on  goods  of  m 
value  inferior  to  such  tokens  are 
liable  to  suffer  at  common  law  upon 
an  indictment  for  a  cheat. 

{o)  The  case  cited  was  Rex  o. 
Lewis.  And  the  learned  Judge  alao 
cited  Rex  r.  Wheatley,  8  Burr.  1186. 
post,  895.  See  also  Rex  v,  Driffield, 
Say.  146. 

{p)  Per  Buller,  J.,  in  the  case  of 
Young  and  others,  3  T.  R.  104.  And 
see  Rex  v,  Nicholson,  cited  in  Rex 
V.  Wheatley,  8  Burr.  1 130,  and  Rex  «. 
Dunnage,  8  Burr.  1130,  Rex  r.  Drif- 
field, Say.  146. 
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effected  in  the  course  of  private  transactions  between  individuals^  ^^^^  *  ^^^ 
fall  under  a  diflFerent  consideration.    This  distinction,  however,  gi^eretSon." 
does  not  appear  to  have  been  at  all  times  properly  noticed:  and, 
in  a  book  of  great  authority,  cheats,  punishable  at  common  law, 
are  defined  as  ^^  deceitful  practices  in  defrauding  or  endeavouring 
'^  to  defraud  another  of  his  known  right  by  means  of  some  artful 
**  device  contrary  to  the  plain  rules  of  common  honesty.'*  (9)    But 
this  definition  has  been  observed  upom  as  not  sufficiently  distinct 
or  accurate ;  and  many  of  the  authorities,  from  whence  it  seems  Unless  they 
to  have  originated,  not  involving  considerations,  either  of  public  amount  to 
justice,  public  trade,  or  public  policy,  have  been  said  to  be  founded  J^^e^^which 
either  in  conspiracy  or  forgery,  which  are,  in  themselves,  sub-  are  substan- 
stantive   offences,   and  the  latter  of  which   was  usually,   when  tive  offences. 
successful,  prosecuted  as  a  cheat,    before    the  various   modern 
statutes,   by   which  forgeries  are,   in  so  many  instances,  made 
capital  offences,  (r) 

Thus  the  case  mentioned  where  the  suppression  of  a  will  was  Cascsof  cheats 
holden  to  be  indictable  as  a  cheat,  (s)  is  said  to  have  been  pro-  !°°"?^°5  ^ 

_,,  J,  ,  '^,..         /vAjit-  conspiracy. 

Dably  a  case  of  conspiracy  or  combination,  (t)  And  the  same 
explanation  is  given  (u)  of  the  case  where  several  persons  were 
indicted  for  causing  an  illiterate  person  to  execute  a  deed  to  his 
prejudice,  by  reading  it  over  to  him  in  words  different  from  those 
in  which  it  was  written  :  {v)  and  also  of  the  case  of  a  person  who 
was  convicted  upon  a  charge  of  having  run  a  foot  race  fraudu- 
lently, and  with  a  view  to  cheat  a  third  person,  by  a  previous  un- 
derstanding with  the  running  competitor  to  win.  (or) 

In  another  case  of  a  cheat  at  common  law,  which  has  undergone  Macarty  and 
considerable  discussion,  the  indictment  charged  the  two  defend-  J^J'^^^^.g  ^^^^ 
ants,  Macarty  and  Fordenbourgh,  that  they  falsely  and  deceit-  cheat  ef- 
fully  intending  to  defraud  one  Chowne  of  divers  goods,  together  fected  by  a 
deceitfully  bargained  with  him  to  barter,  sell,  and  exchange  a  X're^nTpcr. 
certsun  quantity  of  pretended  wine,  as  good  and  true  new  Portugal  gon  pretended 
wine,  of  him  the  said  Fordenbourgh,  for  a  certain  quantity  of  hats,  to  be  a  mer- 
of  him  the  said  Chowne ;  and  upon  such  bartering,  &c.  the  said  othcribrokWr* 
Fordenbourgh  pretended  to  be  a  merchant  of  London,  and  to  and,  as  such, 
trade  as  such  in  Portugal  ^vines,  when,  in  fact,  he  was  no  such  bartered  bad 
merchant,  nor  traded  as  such  in  wines :  and  the  said  Macarty,  on  '^^  ^^ 
such  bartering,  &c.  pretended  to  be  a  broker  of  London,  when,  in 
fact,  he  was  not :  and  that  Chowne,  giving  credit  to  the  said  ficti- 
tious assumptions,  personating,  and  deceits,  did  barter,  sell,  and 

(f)  1  Hawk.  P.  C.  c.  tl.  s.  I.  be  a  prejudice  received  both  at  com- 

(r)  2  East.  P.  C.  c.  18.  s.  2.  et  sequ.  inon  law,  and  under  the  statutes  SS 

p.  817.  et  iequ.    The  distinction  be-  H.  8.  c.  1.  aod  80  Geo.  2.  c.  24.  now 

tween  forgery  and  the  general  class  repealed. 

of  cheats  was  well  settled  in  Ward's         («)  1  Hawk.  P.  C.  c.  71.  s.  1.  citing 

case,  Hil.  T.  IS  O.  ).     2  Ld.  Raym.  Rex  v,  Brereton  and  Others,  Noy.  103. 

1461.    2  Str.  747.    2Ea8t.  P.  C.  c.  19.  (/)  2  East  P.  C.  c.  18.  s.  6.  p.  823. 

s.  7.  p.  860,  861.    It  was  there  shewn  '    (if)  Id.  Ibid. 

to  he  immaterial  to  the  offence  of         (»)  Rex  v.  Skerrelt  and  Others,  1 

forgery,  properly  so  called,  whether  Sid.  312.,  cited  in  \  Hawk.  P.  C.  c.  71. 

any  person  were  prejudiced  or  not,  s.  1.  and  Rex  v.  Paris  and  Others,  1 

provided  any  might  haTe  been  pre-  Sid.  431. 

Judiced :    but   that  to  constitute   a         (4f)  Rex  v.  Orhell,  6  Mod.  42.  cited 

cheat,  properly  so  called,  there  must  in  the  note  to  1  Hawk.  P.  C*  c.  7 1.  s.  I . 
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exchange,  to  Fordenbourgh,  and  did  deliver  to  Macarty,  as  the 
broker  between  Chowne  and  Fordenbourgh,  for  the  use  of  Ford- 
enbourgh,  a  certain  quantity  of  bats,  of  such  a  value,  for  so  many 
hogsheads  of  the  pretended  new  Portugal  wine ;  and  that  Ma- 
carty  and  Fordenbourgh,  on  such  bartering,  &c.  affirmed'  that  it 
was  true  new  Lisbon  wine  of  Portugal,  and  was  the  wine  of  For- 
denbourgh, when,  in  fact,  it  was  not  Portugal  wine,  nor  was  it 
drinkable  or  wholesome,  nor  did  it  belong  to  Fordenbourgh  ;  to 
the  great  deceit  and  damage  of  the  said  Chowne,  and  against  the 
peace,  &c.  {y)  Upon  this  case  considerable  doubts  were  enter- 
tained; but  it  seems  that,  ultimately,  judgment  was  given  for  the 
crown,  and  that  the  true  ground  of  such  judgment  was,  that  it 
was  a  case  of  conspiracy,  (z)  And,  even  if  it  were  not  a  case  of 
conspiracy ;  yet,  as  the  cheat  was  effected  by  means  of  bartering 
pretended  port  wine,  which  the  indictment  alleged  was  not 
wholesome,  or  fit  to  drink,  the  vending  of  such  an  article  for 
drinking  was  clearly  indictable;  (a)  and  within  the  principle 
already  mentioned,  of  cheats  or  frauds,  by  which  the  public  may 
be  affected,  {b) 

In  one  of  the  principal  cases  where  the  cheat  was  effected  by 
means  of  a  forged  instrument^  the  indictment  charged  that  the 
defendant,  intending  to  cheat  J.  S.,  did  deceitfully  take  upon  him- 
forged  instni-  self  the  Stile  and  character  of  a  merchant,  and  did  deceitfully 
™®°^-  affirm  to  J.  S.  that  he  was  a  merchant,  and  had  received  divers 

commissions  from  Spain ;  and,  in  order  to  induce  J.  S.  to  believe 
the  same,  and  to  give  him  credit,  the  defendant  deceitfully  pro- 
duced to  J.  S.  several  paper  wrltingSy  which  he  falsely  affirmed  to 
be  letters  from  Spain,  containing  commissions  for  jewels,  watches, 
and  other  goods,  to  the  amount  of  4,000/.;  by  means  whereof  the 
defendant  got  into  his  hands  two  watches,  the  property  of  J.  S., 
whereas,  in  truth,  the  defendant  was  not  a  merchant ;  and  the 
paper  writings^  containing  such  commissions,  were  false  mirf 
counterfeit.  And  it  does  not  appear  that  the  indictment  con- 
cluded against  the  form  of  the  statute,  though  the  false  tokens 
made  use  of  came  directly  within  the  stat.  (now  repealed)  33  Hen. 
8.  c.  1.  (c)  But  it  is  observed,  that  if  this  were  sustained  as  an 
indictment  at  common  law,  the  fraud  being  practised  in  a  private 
transaction,  and  the  false  tokens  mere  private  letters,  having  no 


Oovere's  case. 
Cheat  ef- 
fected by 
means  of  a 


rjf)  Reg.  V,  Macarty  and  Forden- 
bourgh, 2  Lord  Rayro.  1 179.  3  Lord 
Raym.  487.     S  Burr.  1 129. 

(z)  8  Lord  Raym.  1184.  8  Burr. 
IJ89.  «  East.  P.C.  c.  18.  s.  I.  p.8«4. 
Upon  a  recent  discussion  of  Ihis  case, 
(in  Rex  V.  Soutberton,  6  £ast.  133,)  it 
was  objected  to  such  construction 
that  the  word  campired,  was  not  in 
the  indictment  t  but  in  2  East.  P.  C. 
ub  iupr.  it  is  said  that,  though  the 
indictment  did  not  charge  that  the 
defendants  CQnsjtired^  eo  ncmine,  yet 
It  charged  that  they,  together,  f^c.  did 
the  acts  imputed  to  them  i  which 
■night  be  considered  to  be  tanta- 
mount 


•  (a)  By  Lord  Ellenborougb,  C.  J.,  in 
Rex  V,  Southerton,  6  East.  Rep.  133. 

(b)  Jnte,  285,  et  $equ.  The  sale 
of  corrupted  wine,  contagions  or  un- 
wholsome  flesh,  &c.  is  prohibited  by 
an  ancient  statute,  51  Hen.  3.  stat.  6., 
and  the  ordinance  for  bakers,  c.  7. 
under  severe  penalties.  And,  by  the 
stat  12  Car.  2.  c.  ^5.  s  II.  any  brew- 
ing or  adulteration  of  wine  is  pun- 
ished with  the  forfeiture  of  100/.  if 
done  by  the  wholesale  merchant,  and 
401,  if  done  by  the  vintner,  or  actual 
trader.    See  4  Black.  Com.  162. 

(c)  Rex  r.  Govers,  2  Say.  206.  8 
Ea^t.  P.  C.  c.  18.  s.  6.  p.  824,  825. 
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semblance  of  public  authenticity,  the  only  ground  on  which  the 
judgment  can  be  maintained,  without  going  the  length  of  saying 
that  the  repealed  stat.  of  33  Hen.  8.  c.  1.  was  merely  declaratory 
of  the  common  law,  is,  that  the  cheat  was  efFected  by  means  of  a 
forgery f  (in  which  all  are  priiicipals  at  common  law ;)  and  that 
the  publication  of  such  forged  instruments,  for  the  purpose  of 
deceit,  was  in  itself  a  substantive  offence,  indictable  at  common 
law.  {d)  And,  in  a  case  where  the  defendant  was  indicted  for  Other  caBes  of 
falsely  and  deceitfully  obtaining  450/.  from  one  W.  Harle,  by  a  J^cS^'J'*'" 
false  token,  viz,  a  promissory  note,  in  thje  name  of  R.  Hales,  pay-  cheats  at  com- 
able  to  J.  E.,  &c.  with  a  counterfeit  indorsement  thereon,  the  jury  mon  law. 
were  directed  that  they  must  find  the  defendant  guilty  if  it  ap- 
peared to  be  a  forged  instrument ;  the  instrument  being  a  false 
token,  (e)  But  a  forgery  could  not,  it  seems,  be  prosecuted  at 
common  law  as  a  cheat,  unless  it  were  successful ;  as  in  a  case 
where  the  defendant  was  convicted  of  forgery  at  common  law  of 
an  acquittance,  the  court  said^  that  there  was  no  reason  why  the 
offence  should  not  be  punished  as  a  forgery,  as  well  as  if  the 
thing  fabricated  had  been  a  deed,  but  that  it  could  not  be  prose- 
cuted as  a  cheat  at  common  law  without  an  actual  prejudiceyVfYAxAi 
was  an  obtaining  on  the  statute  33  Hen.  8.  (/) 

It  does  not  appear,  therefore,  that  these  cases,  when  duly  exa-  The  more  ac- 
mined,  are  contrary  to  that  which  has  been  given  as  a  more  ac-  f°'***£**?f "j! 
curate  definition  of  cheats  and  frauds,  punishable  at  common  law,  &g.  at  com-  * 
namely,  "  The  fraudulent  obtaining  the  property  of  another,  by  men  law  dc- 
'  any  deceitful  and  illegal  practice  or  token,  (short  of  felony,)  ^^^^^^^^k^ 

which  affects  or  may  affect  the  public."  (g)     And  there  are  j„auc!^  ' 
many  cases  by  which  it  is  supported ;  tending  to  shew,  that  a 
cheat  or  fraud,  effected  by  an  unfair  dealing  and  imposition  on 
an  individual,  in  a  priva(te  transaction  between  the  parties,  can- 
not be  the  subject  oi  an  indictment  at  common  law. 

In  several  of  these  cases  of  impositions  upon  individuals  in  pri-  Cheats  by 
vate  transactions,  which  have  been  holden  not  to  be  indictable,  n^^  ^^  {j^\^ 
the  cheat  was  effected  by  a  mere  false  afiirmation,  or  bare  lie.  affirmation,  in 
Thus  an  indictment  was  quashed,  upon  motion,  which  charged  JJJ"^g*,|ij,„ 
the  defendant  with  selling  at  market  a  sack  of  corn,  which  he  hoiden  not  to 
folsely  affirmed  to  be  a  Winchester  bushel,  whereas  it  was  greatly  be  indictable. 
deficient ;  and  the  court  said,  that  this  was  no  more  than  tell- 
ing a  lie.(/i)     And  an  indictment  was  also  quashed  which  charged 
the  defendant  with  selling  to  a  person  eight  hundred  weight  of 
gum,  at  the  price  of  seven  pounds  by  the  hundred  weight,  ialsely 
pretending  and  affirming  that  the  gum  was  gum  seneca,  and  that 
it  was  worth  seven  poimds  by  the  hundred  weight;  whereas^  in 


(4  8  Bast  P.  C.  c.  18.  s.  6.  p.  885. 

{e)  Hales's  case,  cor.  Pengelly,  C.  B., 
and  other  Judges,  1729.  9  St  Tri.  75. 
8  East  P.  C.  c.  18.  s.  6.  p.  825.:  a 
case  of  misdemeaDor  at  commoo  law, 
before  the  statute  making  the  offence 
felony. 

(/)  Ward's  case,  2  Str.  749.  And 
see  farther  the  aathorities  collected 
upoa  this  subject  in  2  East.  P.  C.  c.  1 8. 


s.  2.  p.  817,  note  (a),  and  Id.  s.  6.  p. 
825. 

ig)  2  East  P.  C.  G.  18.  s.  2.  p.  818. 

{h)  Pinckney's  case,  2  East  P.  C.  c. 
18.  s.  2.  p.  818.,  cited  in  2  Burr.  1129. 
But  see  ante^  290$  that  this  case 
might  have  come  under  a  different 
consideration  if  the  vendor  had  frau< 
dulently  measured  the  com. 
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And  the  same 
construction 


truth^  the  gum  was  not  gum  seneca,  but  a  gum  of  an  inferior 
kind^  and  was  not  worth  more  than  three  pounds  by  the  hundred 
weight,  {i)  And  a  case  was  holden  not  to  be  indietable  where  the 
defendant  obtained  money  of  another,  by  pretending  that  he  was 
sent  by  a  third  person  for  it :  and  Holt,  C.  J.  said,  '^  Shall  we 
indict  one  man  for  making  a  fool  of  another  ?  Let  him  bring  his 
action."  {k)  In  another  case  the  indictment  set  forth,  that  the 
defendant  came  to  the  shop  of  a  mercer,  and  affirmed  that  she 
was  a  servant  to  the  Countess  of  Pomfret,  and  was  sent  by  her 
from  St.  James's  to  fetch  silks  for  the  queen,  endeavouring  Uiere- 
by  to  defraud  the  mercer ;  whereas,  in  fact,  she  was  no  servant  of 
the  Countess  of  Pomfret,  nor  was  sent  upon  the  queen's  account : 
and  it  was  moved  in  arrest  of  judgment  that  this  was  not  an  in- 
dictable offence,  there  being  no  false  token,  nor  any  actual  fraud 
committed ;  and  the  Court  arrested  the  judgment,  saying  that  the 
case  was  no  more  than  telling  a  lie.  (/) 

And  it  appears  that  the  same  construction  will  prevail,  though 
the  defendant  make  use  of  an  apparent  token ;  which  in  reality  is, 
though^  flj!  ap'  upon  the  very  face  of  it,  of  no  more  credit  than  his  own  asser- 
parent tokenh^  tiou.  {pi)    An  indictment  at  common  law  chained  that  the  defend- 
used,  if  it  be    ^l^^^  deceitfully  intending,  by  crafty  means  and  devices,  to  obtain 
credit  than  the  possession  of  certain  lottery  tickets,  the  property  of  A.,  pretended 
party's  own      that  he  wanted  to  purchase  them  for  a  valuable  consideration,  and 
delivered  to  A.  a  fictitious  order,  for  paymeut  of  money,  subscribed 
by  him  the  defendant,  &c.  purporting  to  be  a  dmft  upon  his 
banker  for  the  amount,  which  he  knew  he  had  no  authority  to 
draw,  and  that  it  would  not  be  paid ;  but  which  he  falsely  pre- 
tended to  be  a  good  order,  and  that  he  had  money  in  the  banker's 
hands,  and  that  it  would  be  paid ;  by  virtue  of  which  he  obtained 
possession  of  tickets,  aiul  defrauded  the  prosecutor  of  the  value. 
that  uTvo*?d    ^^^  ^^^  defendant  having  been  convicted,  the  Court  of  King's 
not  be  paid.      Bench  arrested  the  judgment.     Grose,  J.  said,  "That,  in  order  to 
"  make  this  case  something  more  than  a  bare  naked  lie,  it  had 
"  been  said  that  the  defendant  used  a  false  token,  for  that  he  gave 
"  a  check  on  his  banker ;  but  that  was  only  adding  another  lie ; 
"  and  that  if  the  Court  should  determine  that  this  case  was  in- 
"  dictable,  he  did  not  know  how  to  draw  the  line ;  for  it  might 
'^  equally  be  said  that  every  person  who  overdrew  his  banker  used 


assertion. 

Lara's  case ; 
where  the  de- 
fendant gave 
a  check  upon 
his  banker, 
which  he 
knew  he  had 
no  authority 


(0  Rex  t).  Lewis,  Say.  805.  Indict- 
ments quashed  upon  motion  may  be 
considered  as  authorities  ;  but  no 
stress  can  be  laid  on  several  cases  to 
be  found  in  the  books,  particularly  in 
Mod.  Rep.,  where  indictments  of  this 
kind  were  refused  to  be  quashed  upon 
motion,  because  it  was  the  practice 
of  the  court,  as  often  declared,  not  to 
qaash  on  motion  indictments  for  of- 
fences founded  in  fraud  or  oppnes- 
sion,  but  leave  the  defendants  to 
plead;  2  East.  P.C.  c.  18.  s.  2.  p.  818. 
note  (a),  citing  5  Mod.  13.  6  Mod. 
4S.     12  Mod.  49. 

(k)  Reg.  V.  Jones,  1  Salk.  379.  S 
Lord  Raym.  1013.   And  see  also  Reg. 


V.  Hannon,  6  Mod.  311,  and  2  Hawk. 
P.  C.  c.  71.  8.  2.;  and  Nehuflfs  case, 
Salk.  151.,  where  the  defendant  bor- 
rowed 600^  of  a  feme  covert,  and 
promised  to  send  Her  fine  cloth  and 
gold  dust,  as  a  pledge,  and  sent  do 
gold  dust,  but  some  coarse  cloth, 
worth  little  or  nothii^ ;  and  the  Court 
said  that  it  was  not  a  matter  criminal, 
and  diat  it  was  the  prosecutor^s  fault 
to  repose  such  a  confidence  in  the  de- 
fendant 

(/)  Rex  V.  Bryan,  2  Str.  866.  Ib 
the  case  as  cited  in  2  East.  P.  C.  c.  18. 
s.2.  p.  819.,  it  is  said  that  the  defend- 
ant obUined  the  goods. 

(m)  2  East  P.  C.  c.  18.  s.  2.  p.  819. 
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*^  a  falee  token,  and  might  be  indicted  for  it."    Lawrence^  J.  sidd, 
'^  It  is  admitted  that  a  mere  false  assertion^  unaccompanied  by  a 
'^  recommendatjion^  is  not  indictable;  and,  I  think,  there  is  nothing 
*'  in  this  case  beyond  the  defendant's  own  &lse  assertion."  (n) 
So  in  a  case  where  the  defendant,  a  brewer,  was  indicted  for  a  ^iWers'scMc; 
cheat,  in  sending  to  the  keeper  of  an  alehouse  so  many  vessels  of  ^nduit  md^* 
ale,  marked  as  containing  such  a  measure,  and  writing  a  letter  to  vessels  of  ale 
him,  assuring  him  that  they  did  contain  that  measure,  when,  '^^^k  ^ 
in  fact,  they  did  not  contain  such  measure,  but  so  much  less,  ^rtain  m«^ 
&c. ;  the  indictment  was  quashed  upon  a  motion,  after  argu-  sore ;  and 
ment,  as  containing  no  criminal  charge,  (o)     Foster,  J.,  indeed  ^'*  *  ^^l^l' 
doubted  concerning    this  case  when  it  was  cited,  because  it  theyesseU^ 
seemed  to  him  that  the  vessels  being  marked  as  containing  a  did  contain 
greater  quantity  than  they  really  did,  were  false  tokens,  (p)     But  '^^^  measure. 
as  it  does  not  appear  that  cheating,  by  means  of  mere  private  or 
privy  tokens,  was  punishable  at  common  law,  without  the  aid  of 
the  statute  (now  repealed)  of  33  Hen.  8.  c.  1.  (9)  it  is  well  ob- 
served, upon  this  doubt  of  the  learned  Judge,  that  possibly  the 
Court,  in  deciding  the  case,  thought  that  those  marks,  not  having 
even  the  semblance  of  any  public  authority,  but  being  merely  the 
private  marks  of  the  dealer,  did,  in  effect,  resolve  themselves  into 
no  more  than  the  dealer's  own  affirmation,  that  the  vessels  con- 
tained the  quantity  for  which  they  were  marked,  (r)  Channeirs 

Where  an  indictment  charged  the  defendant ;  for  that  he,  keep-  ^^* ,  "^^^ 
ing  a  common  grist-mill,  and  being  employed  by  one  Bare  to  grind  niiiier,^as^ 
three  bushels  of  wheat,  did,  with  force  and  arms,  unlawfully  take  charged  with 
and  detain  forty-two  pounds  weight  of  wheat ;  judgment  was  given  detaining 
for  the  defendant  upon  a  demurrer,  there  being  no  actual  price  laid,  ^°  Golden  to 
nor  any  charge  of  taking  as  for  unreasonable  toll ;  and  it  being  a  be  matter  of 
matter  of  a  private  nature,  for  which  an  action  would  lie.  (s),  J  private  na- 

The  following  case  has  been  considered  to  have  clearly  estab-  dkteble! 
lished  the  true  boundary  between  those  frauds  that  are,  and  those  ^vheatiey's 
that  are  not  indictable  at  common  law.  (t)     The  defendant,  a  case.    Selling 
brewer,  was  charged,  by  an  indictment  at  common  law,  for  that  j^teen  gal- 
he,  intending  to  deceive  and  defraud  one  Richard  Webb  of  his  in^ead  of^^^^ 
money,  falsely,  fraudulently,  and  deceitfully,  sold  and  delivered  to  eighteen, 
him  sixteen  gallons  of  amber,  for  and  as  eighteen  gallons  of  the  Golden  to  be 
same  liquor,  and  received  fifteen  shillings,  as  for  eighteen  gallons,  deaUn^^/and  "^ 
knowing  there  were  only  sixteen  gallons.     And  this  was  holden  imposition  on 
clearly  not  to  be  an  indictable  offencej  but  only  a  civil  injury,  for  »»  individual, 
which  an  action  lay  to  recover  damages.    Lord  Mansfield,  C.  J.,  alctabie  of- 
said,  "  It  amounts  only  to  an  unfair  dealing,  and  an  imposition  on  fence  at  com- 
"  tins  particular  man,  by  which  he  could  not  have  suffered  but  ^^^  ^**- 
'^  from  his  own  carelessness,  in  not  measuring  the  liquor  when  he 


(n)  Rex  V.  Lara,  1700,  6T.  R.  565. 
8  Leach  652.  2  East.  P.  C.  c.  1 8.  s.  2. 
p.  819.  But  see  m  Rex  v.  Jackson, 
^Ml.  a  different  doctrine  laid  down 
Bpon  an  indictment  on  the  stalote 
36  Geo.  2.  c.  24.  as  to  a  check  drawn 
on  a  banker  with  whom  the  party 
jKaciift  no  fsflii. 

(a)  Rex  «.  Wildess,  cited  by  Ld. 
Uansfield,  and  supplied  by  Denison, 


J.,  in  Rex  v.  Wheatley,  2Bnrr.  1128. 

(p)  2  Burr.  1129. 

(g)  2  East.  P.  C.  c.  18.  s.  9.  p.  883, 
884. 

(r)  2Ea8t.  P.  C.  c.  18.  s.  S.  p.  820. 

(ff)  Channeirs  case,  2  Str.  793.  2 
East  P.  C.  c.  18.  8.  2.  p.  818.  And  see 
Rex  V,  Haynes,  poH,  296. 

(f)  By  td.  KenyoD,  C.  J.y  in  Lara's 
case,  6T.  A,  569. 
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Haynes's  case. 
The  doctrine 
of  a  traasac- 
tion  in  the  na- 
ture of  an  un- 
fair dealingt 
and  imposi- 
tion upon  a 
particular  in- 
dividual, not 
being  indict- 
able at  com- 
mon law,  fur- 
ther establish- 
ed in  this 
case ;  where 
a  miller  was 
charged  with 
receiving 
good  barley 
to  grind  at  his 
mill,  and  de- 
livering meal 
in  return  dif- 
ferent from 
the  produce 
of  the  barley, 
and  musty, 
&c. :  and  it 
was  holden 
not  to  be  in- 
dictable. 


'^  received  it ;  whereas  fraud,  to  be  the  object  of  erifninal  prose- 
'^  cution,  must  be  of  that  kind  which,  in  its  nature,  is  calculated 
^^  to  defraud  numbers,  as  false  weights  or  measuses,  false  tokens^ 
'^  or  where  there  is  a  conspiracy/'  (u) 

The  doctrine  that  an  indictment  for  a  cheat  at  common  law, 
cannot  be  maintained  upon  a  mere  false  affirmation^  has  been  sub- 
sequently recognized,  (a;) 

And  in  a  case  of  recent  occurrence,  the  doctrine  of  a  triansac- 
tion  in  the  nature  of  an  unfair  dealing,  and  imposition  upon  any 

E articular  individual,  not  being  an  indictable  offence  at  common 
kw,  was  still  further  established.  The  indictment,  in  substance, 
charged  the  defendant,  a  miller,  with  receiving  good  barley  to 
grind  at  his  mill,  and  delivering  a  mixture  of  oat  and  barley  meal, 
different  from  the  produce  of  the  barley,  and  which  was  musty 
and  unwholesome :  and  the  defendant  having  been  found  guilty, 
it  was  assigned  for  error,  amongst  other  things,  that  no  indictable 
offi^nce  was  charged  against  him.  As  to  one  of  the  grounds  upon 
which  it  was  contended  that  the  offence  chai^d  was  not  indict- 
able, namely,  that  the  statement  should  have  been,  that  the  de- 
fendant delivered  the  barley  *^  to  be  eaten  as  for  food,"  and  that  it 
was  "  not  fit  to  be  eaten  by  man ;"  (y)  Lord  EUenborough,  C.  J,, 
said,  that  if  the  indictment  had  alleged  that  the  defendant  delivered 
the  barley  as  an  article  for  the  food  of  man,  it  might  possibly  have 
been  sustained ;  but  that  he  could  not  say  that  its  being  musty 
and  unwholesome,  necessarily,  and  esp  vi  termini^  imported  that  it 
was  for  the  food  of  man ;  and  it  was  not  stated  that  it  was  to  be 
used  for  the  sustentation  of  man,  only  that  it  was  a  mixture  of  oat 
and  barley-meal.  As  to  the  other  point,  that  this  was  not  an  in- 
dictable offence,  because  it  respected  a  matter  transacted  in  the 
course  of  trade,  and  where  no  tokens  were  exhibited  by  which  the 
party  acquired  any  greater  degree  of  credit;  his  lordship  said  that, 
if  the  case  had  been  that  this  miller  was  owner  of  a  soke  mill,  to 
which  the  inhabitants  of  the  vicinage  were  bound  to  resort,  in 
order  to  get  their  com  ground,  and  that  the  miller,  abusing  the 
confidence  of  this  his  situation,  had  made  it  a  colour  for  practis- 
ing a  fraud,  this  might  have  presented  a  different  aspect :  but,  as 
it  then  stood,  it  seemed  to  be  no  more  than  the  case  of  a  common 
tradesman  who  was  guilty  of  a  fraud  in  a  matter  of  trade  or  deal- 
ing, such  as  was  adverted  to  in  Rex  v.  Wheatley,  and  the  ether 
cases,  as  not  being  indictable,  (z) 

Again,  in  a  still  more  recent  case,  where  the  indictment  agauiat 


(u)  Wheatley's  case,  SBarr.  1125. 
1  Black.  Rep.  273.  2  East  P.  C.  c. 
18.  s.  2.  p.  818.  And  see  ante,  290, 
el  sequ. 

(x)  By  Ld.  Eenyon,  C.  J.,  in  Rex  v, 
Gibbs,  lEastR.  185. 

(^)  Sec  Treeve's  case,  anie^  286. 

(z)  Rex  V.  Haynes,  4  M.  &  S.  214. 
Qu,  therefore  the  case  of  Rex  v. 
Wood,  1  Sess.  Cas.  217.  where  the 
defendant,  being  a  miller,  and  in- 
dicted for  changing  corn  delivered  to 
him  to  be  ground,  and  giving  bad 


com  instead  of  it;  a  motion 
made  to  quash  the  indictment,  be- 
cause the  transaction  was  only  a  pri- 
Tate  cheat,  and  not  of  a  public  na- 
ture ;  but  it  was  answered  that,  being 
a  cheat  in  the  way  of  trade,  it  con- 
cerned the  public  $  and  the  Court 
were  unanimous  not  to  quash  it  And 
see  the  observations  as  to  the  autho- 
rity of  cases  of  this  kind,  in  which 
the  Court  refused  to  quash  the  indictp 
ment,  ante,  294,  note(t). 
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the  defendants  was  for  a  conspiracy  to  cheat  and  defraud  the  pro-  Pywcirs  caw. 
secutor  by  selling  him  an  unsound  horse  5  and  the  case  did  not,  ^und^ioric"' 
upon  the  evidence,  assume  the  shape  of  a  conspiracy;  Lord  El-  not  indictable, 
lenborough,  C.  J.,  said,  that  if  such  a  transaction  were  to  be  con- 
sidered as  an  indictable  offence,  then,  instead  of  all  the  actions 
which  had  been  brought  on  warranties,  the  defendants  ought  to 
have  been  indicted  as  cheats :  and  that  no  indictment  in  a  case 
like  this  could  be  maintained,  without  evidence  of  concert  be- 
tween the  parties  to  effectuate  a  fraud.    And  the  defendants  were, 
accordingly,  acquitted,  (a) 

These  cases  seem  sufficiently  to  support  the  definition  above 
adopted,  {b)  and  to  shew  that  the  cheat  or  fraud  must  be  effected 
by  some  deceitful  and  illegal  practice  or  token,  which  afficts,  or 
may  affect  the  public^  in  order  to  be  indictable  at  common  law. 
And  it  seems  also  to  result  from  these  cases  that  a  cheat  or  fraud, 
in  order  to  be  punishable  by  the  common  law,  must  be  such 
against  which  common  prudence  could  not  have  guarded,  (c)  In- 
deed it  can  hardly  be  supposed  that  a  cheat  will  much  affect  the 
public  which  is  open  to  the  detection  of  any  man  of  common 
prudence. 

With  respect  to  the  indictment  for  a  cheat  or  fraud  at  common  indictment. 
law,  it  may  be  briefly  observed,  that  where  the  transaction  has 
been  effected  by  false  tokens,  and  the  offence  is  so  charged,  it  is 
necessary  to  specify  and  set  forth  what  the  false  tokens  were ;  and 
it  is  not  sufficient  to  allege  generally  that  the  cheat  was  effected 
by  certain  false  tokens  or  false  pretences,  {d)  But  it  does  not 
seem  to  be  necessary  to  describe  them  more  particularly  than  they 
were  shewn  or  described  to  the  party  at  the  time,  and  in  conse- 
quence of  which  he  was  imposed  upon ;  and  it  is  also  said  not  to 
be  necessary  to  make  any  express  allegation  that  the  facts  set 
forth  shew  a  false  token,  (e)  An  objection  appears  to  have  been 
made  to  one  of  the  counts  of  an  indictment  for  a  cheat  at  common 
law,  that  it  charged  the  false  pretence  to  have  been  made  to  one 
person,  and  the  deceit  to  have  been  practised  on  a  different  per- 
son. (/) 

The  punishment  of  this  offence  at  common  law  is,  as  in  other  Punishment. 
cases  of  misdemeanor,  by  fine,  imprisonment,  or  further  by  in- 
famous corporal  pain,  in  aggravated  cases.  (^) 

{a)  Rex  V.  Pyweli  aod  Others,   1  (d)  2  East.  P.  C.  c.  18.  s.  13.  p. 

Stark.  R.  402.  8S7. 

{b)  Ante  293.  (e)  2  EasL  P.  C.  c.  18.  s.  IS.  p. 

(c)  1  Haivk.  P.  C.  c.  71.  s.  1,  2.  8S8. 

Rex  V.  Wheatle?,  2  Burr.  1125,  ante  (f)  Lara's  case,  2  Leach  647. 

295.    By  Fielding  arguend.   in  the  {g)  1  Hawk.  P.  C.  c.  71.  s.  S.    2 

case  of  Young  and  Others,  3  T.  R.  East.  P.  C.  c.  18. 8. 18.  p.  838. 
99.  assented  to  by  Buiier,  J.,  tU  104. 
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SECTION.  11. 

Of  Cheats  and  Frauds  by  means  of  False  Pretences,  within  the 

Statute  7^8  Geo.  4.  c.  29.  s.  53. 

7  &8  Geo.  4.  Thb  Statute  7  &  B  Geo.  4.  c.  29.  s.  53.  recitiog  that  a  failure  of 
c.  21^.  8. 53.  justice  frequently  arose  from  the  subtle  distinction  between  lar- 
ncyf&c?^™^"  ^°y  ^^^  fraud,  for  remedy  thereof,  enacts  *'  that  if  any  person 
false  pretences  ^^  shall  by  any  false  pretence  obtain  from  any  other  person  any 
a  misde-  <c  chattel,  money,  or  valuable  security,  with  intent  to  cheat  or  de- 

meanor, ff  fraud  any  person  of  the  same,   every  such  offender  shall  be 

^^  guilty  of  a  misdemeanor,  and,  being  conricted  thereof,  shall  be 
^^  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
<^  the  seas  for  the  term  of  seven  years,  or  to  suffer  such  other 
^'  punishment,  by  fine  or  imprisonment,  or  by  both,  as  the  Court 
No  acquittal     «  ghall  award :  provided  always,  that  if  upon  the  trfad  of  any  per- 
^t  the^case     ^^  ^^^  indicted  K>r  such  misdemeanor  it  shall  be  proved  that  he 
proved  a-         ^  obtained  the  property  in  question  in  any  such  manner  as  to 
mounts  tolar-  ff  amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be  en- 
ceny.  ^^  titled  to  be  acquitted  of  such  misdemeanor ;  and  no  such  indict- 

'^  ments  shall  be  removable  by  certiorm  ;  and  no  person  tried  for 
^^  such  misdemeanor  shall  be  liable  to  be  afterwards  prosecuted 
'^  for  larceny  upon  the  same  facts.'' 
sutement  of        The  enactments  of  the  statute  7  Geo.  4.  c.  64.  as  to  the  state- 
proTCrty.^  ^     ment  in  the  indictment  of  the  ownership  of  property  in  particular 
instances  of  partners,  counties,  parishes,  turnpike-trustees,  &c. 
have  been  stated  in  the  preceding  Chapter  upon  larceny,  (a) 
Cases  upon  the      Some  of  the  cases  decided  upon  the  repealed  act,  30  Geo.  2. 
tate  30  Geo  2  ^*  ^'  ™*^y  assist  in  the  construction  of  the  recent  statute* 
c.24.         '«  *      That  act,  after  reciting  that  evil  disposed  persons  had,   by 
various  subtle  stratagems,  &c.  fraudulently  obtained  divers  sums  of 
money,  goods,  &c.  to  the  great  injury  of  industrious  fiamilies,  and 
to  the  manifest  prejudice  of  trade  and  credit,  enacted  ^^  that  all 
^^  persons  who,  knowingly  and  designedly,  by  false  pretence  or  pre- 
^^  tences  should  obtain  from  any  person  or  persons,  money,  goods, 
^'  wares,  or  merchandizes,  with  intent  to  cheat  or  defraud  any 
^  person  or  persons  of  the  same,  should   be   deemed  offenders 
'^  against  law  and  the  public  peace,"  and  should  be  punished,  &c. 
as  therein  mentioned. 
Rex  o.  Youngy      In  an  indictment  framed  on  this  repealed  statute,  the  first  count 
Sdictment       Charged  that  the  four  defendants,  Young,  RandaJ,  MuUins,  and 
on  the  re-        Osmer,  fraudulently  intending  to  obtain  the  money  of  the  king's 
pealed  act  30    subjects,  by  false  colours  and  pretences,  unlawfully  and  knowingly, 
for*obt^nkir    ^^*  *^^  falsely  pretend  to  one  Thomas,  that  Young  had  made  a 
money  under    bet  of  five  hundred  guineas  on  each  side,  with  a  colonel  in  the 
the  £slse  pre-    army,  then  at  Bath,  that  one  Wm.  Lewis  would,  on  the  next  day, 

(c)  JnUy  p.  166,  el  segm 
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run  on  the  high  road,  leading  from  Gloucester  to  Bristol,  ten  miles  tence  of  sLar- 
in  length,  within  one  hour ;  and  that  Yoong  and  MuUinH  did  go  ^ct,  M?d  T^ 
two  hundred  guineas  each  in  the  bet,  and  Randal  did  go  the  other  Lave  been  be- 
hundred  guineas :  and  that,  under  colour  and  pretence  of  such  bet,  fore  laid  with 
they  obtained  from  Thomas,  as  a  part  of  such  pretended  bet,  twenty  J^JJlJc was^to 
guineas  of  the  five  hundred  guineas ;  by  which  said  false  pre-  be  decided  the 
tences  the  defendants  unlaMmilly,  &c.  obtained  from  the  said  next  day. 
Thomas  the  said  twenty  guineas,  with  intent  to  cheat  and  defraud 
him  thereof;  whereas,  in  truth,  no  such  bet  had  been  made,  &c. 
against  the  form  of  the  statute,  &c,    A  second  count  stated  the 
bet  to  have  been  made  between  Young  and  Osmer.    The  defend- 
ants having  been  found  guilty,  this  indictment  was  removed  by 
writ  of  error  into  the  Court  of  King's  Bench,  and  several  errors 
assigned;  one  of  which  was,  that  the  supposed  false  pretences 
shewn  in  the  first  and  second  counts  were  neither  contrary  to  a 
statute  33  Hen  VIII.  c.  1.  (also  now  repealed)  or  the  SO  Geo.  2. 
c.  24.,  or  any  other  statute.    And  it  was  argued  that  the  trans- 
action itself  was  not  the  subject  matter  of  a  criminal  prosecution, 
for  that  it  did  not  affect  the  public ;  and  that  it  was  one  i^^ainst 
which  common  prudence  might  have  guarded :  for,  as  it  was  the 
representation  of  a  future  transaction,  the  party  had  an  oppor- 
tunity of  inquiring  into  the  truth  of  it,  and  therefore  it  was  his  own 
fault  if  he  were  deceived  :  but  the  objection  was  overruled.    Lord 
Kenyon,  C.  J.  said.  ^^  Undoubtedly  tiua  indictment,  being  founded 
^^  on  the  statute  of  30  Geo.  2.  c.  24.,  is  different  from  a  common 
'^  law  indictment.    When  it  passed  it  was  considered  to  extend  to 
<<  every  case  where  a  party  bad  obtained  money  by  fiilsely  re- 
^^  presenting  himself  to  be  in  a  situation  in  which  he  was  not,  or 
any  occurrence  that  had  not  happened,  to  which  persons  of 
ordinary  caution  might  give  credit.    The  statute  of  33  Hen.  8. 
c.  1.  requires  a  false  seal,  or  token,  to  be  used  in  order  to  bring 
the  person  imposed  upon  into  the  confidence  of  the  other ;  but 
^^  that  being  found  to  be  insufficient,  the  statute  30  Geo.  2.  c.  24. 
**  introduc^  another  offence,  describing  it  in  terms   extremely 
^^  general.    It  seems  difficult  to  draw  the  line,  and  to  say  to  what 
^'  cases  this  statute  shall  extend;  and  therefore  we  must  see  whether 
^*  each  particular  case,  as  it  arises,  comes  within  it."  His  lordship 
then  adverted  to  the  fkcts  of  the  case  before  the  Court;  and  after 
saying  that  the  defendants,  morally  speaking,  had  been  guilty  of 
an  offence,  proceeded  thus :  ^^  I  admit  that  there  are  certain  ir- 
^'  regularities  which  are  not  the  subject  of  criminal  law.    But  when 
'^  the  criminal  law  happens  to  be  auxiliary  to  the  law  of  morality, 
'^  I  do  not  feel  any  inclination  to  explain  it  away.    Now  this 
''  offence  is  within  the  words  of  the  act ;  for  the  defendants  have, 
'^  by  felde  pretences,  fraudulently  contrived  to  obtain  m<>ney  from 
'^  the  prosecutor ;  and  I  see  no  reason  whv  it  should  not  be  held 
^'  to  be  within  the  meaning  of  the  statute.^'    Ashhnrst,  J.  said,  in 
giving  his  opinion,    "  The  statute  30  Geo.  2.  c.  24.  created   an 
<^  oflfence  which  did  not  exist  before,  and  I  think  it  includes  the 
**  present.    The  legislature  saw  that  all  men  were  not  equally 
"  prudent,  and  this  statute  was  passed  to  protect  the  weaker  part 
*<  of  mankind.    The  words  of  it  are  very  general,  '  All  persons 
^'  who  knowingly  by  false  pretences  shall  obtain  fh>m  any  person 
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^^  money,  goods,  &c.  with  intent  to  cheat  or  defraud,  &c/  and  we 
^^  have  no  power  to  restrain  their  operatioi]&''    And  Boiler,  J., 
after  observing  upon  the  statute  33  H.  8.  says,  ^'  The  legblatore 
^^  thought  that  the  former  statute  vi^as  too  limited ;  and  Uierefore 
^^  the  30  Geo.  2.  c.  24.  was  passed ;    which  enacts,    ^  That  all 
^^  persons  who  shall  obtain  money  from  others  by  false  pretences^ 
'^  with  intent  to  cheat  or  defraud  such  persons,  shall  be  deemed 
"  offenders  against  the  public  peace.'  The  statute,  therefore,  clearly 
^'  extends,  to  cases  which  were  not  the  subject  of  an  indictment  at 
^'  common  law.    The  ingredients  of  this  offence  are,  the  obtaining 
^^  money  by  false  pretences,  and  with  an  intent  to  defraud.  Barely 
^^. asking  another  for  a  sum  of  money  is  not  sufficient:  but  some 
'^  pretence  muse  be  used,  and  that  pretence  false ;  and  the  intent 
^^  IS  necessary  to  constitute  the  crime.    If  the  intent  be  made  out, 
'^  and  the  false  pretence  used  in  order  to  effect  it,  it  brings  the 
"  case  within  this  statute."  (b) 
Qnestionmade      It  was  argued  in  this  case,  that  even  the  generality  of  the  term 
SS^^  act""o    "  ^^^  pretences,"  in  the  statute  30  Geo.  2.  c.  24.  did  not  extend 
^. 2.^c.24.    the  law  to  cases  against  which  common  caution  might  guard: 
whether  it       but  Ashhurst,  J.  said,  as  we  have  seen,  that  as  all  men  were  not 
Sw^to  cLeir     ^9^"^y  prudent,  this  statute  was  passed  to  protect  the  weaker  part 
against  which   of  mankind ;  still,  however,  it  has  been  observed,  that  it  might 
common  pru-   have  been  a  question  whether  the  statute  extended  to  every  false 
drace  might     pretence,  either  absurd  or  irrational  upon  the  fiace  of  it,  or  such 
as  the  party  had,  at  the  very  time,  the  means  of  detecting  at 
hand;  or  whether  the  words,  which  were  general,  should  have 
been  construed  co-extensively  with  the  cheat  actually  effected  by 
means  of  the  false  pretence  used.  And  it  was  suggested,  that 
these  might  perhaps,  be  matters  proper  for  the  consideration  of 
the  jury,  with  the  advice  of  the  Court,  (c) 

A  pretence  that  the  party  would  do  an  act  which  he  did  not  mean 
to  do,  (as  a  pretence  that  he  would  pay  for  goods  on  delivery)  was 
holden  not  to  be  a  false  pretence  within  this  statute.  .  The  prisoner 
bargained  for  the  carcases  of  three  sheep  and  some  other  meat,  and, 
the  seller  having  refused  to  trust  him,  promised  to  pay  for  them  on 
delivery :  but  he  did  not  mean  to  do  so,  and  when  ^ey  were  de- 
livered, sent  back  an  evasive  letter.  The  indictment  was  for  ob- 
taining the  carcases  and  meat  by  fcdsely  pretending  he  would  pay 
for  them  on  delivery,  whereas  he  did  not,  and  never  meant  to  do 
so ;  and  he  was  convicted ;  but  upon  a  case  reserved,  the  Judges 
thought  this  was  not  a  pretence  within  the  statute ;  that  it  was 
merely  a  promise  for  future  conduct;  and  that  common  caution 
would  prevent  any  injury  from  the  breach  of  it  j  and  therefore 
that  the  conviction  was  wrong,  {d) 

A  pretence  to  a  parish  officer,  as  an  excuse  for  not  working, 
that  the  party  had  no  clothes  when  he  really  had,  though  it  in- 
duced the  officer  to  give  him  clothes,  was  holden  not  to  be  ob- 
taining goods  by  false  pretences  within  the  meaning  of  the  same 
statute,  30  Geo.  2.  The  overseer  of  the  prisoner's  parish  asked  him 
why  he  did  not  work  to  support  his  family,  which  received  parish 

(»)  Rcxr.  Young  and  others,  1789.  (d)  Rex  v.  Goodhall,  Mich. T.  1821. 
3  T.  R.  98.  MS.  Bayley,  J.,  and  Ruab.  &  Ry.  461. 

(e)  8  East.  P.  C.  c.  18.  s.  8.  p.  S28. 
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relief ;  the  prisoner  said  he  had  no  shoes ;  upon  which  the  overseer 
gave  him  a  pair ;  but  the  prisoner  had  at  the  time  two  good  pairs. 
Upon  a  case  reserved,  the  Judges  thought  that  this  was  not  within 
the  act,  and  that  the  conviction  was  wrong ;  for  it  was  rather  a 
false  excuse  for  not  working,  than  a  false  pretence  to  obtain 
goods,  {e) 

In  the  case  of  Young  and  others,  abovementioned,  Buller,  J.  neuTe'scalw. 
cited  the  following,  as  a  case  in  point :  the  defendant.  Count  Mooev  ob- ' 
Villeneuve,  applied  to  Sir  T.  Broughton,  telling  him  that  he  was  tainedby  the 
intrusted  by  the  Duke  de  Lauzun  to  take  some  horses  from  Ireland  the^fidBe  m- 
to  London,  and  that  he  had  been  detained  so  long  by  contrary  tence  of  bdng 
winds  that  his  money  was  spent ;  by  which  representation  Sir  T.  intnMtcd  bv  a 
Broughton  was  induced  to  advance  some  money  to  him;  after  mantottle  * 
which  it  turned  out,  that  the  prisoner  never  had  been  employed  by  some  honeft 
the  Duke  de  Lauzun,  and  that  his  whole  story  was  a  fiction.    For  ^^^^ 
this  offence  he  was  convicted,  and  sentencea  to  hard  labour  on  ^^^  being'de- 
the  Thames.  (/)  tamed  tiu  hit 

It  was  agreed  upon  by  all  the  Judges,  that  a  case  was  within  "^"J^^"^,^ 
the  repealed  statute  30  Geo.  2.  c.  24.  where  the  credit  was  created  JolSe  within'* 
by  means  of  the  fake  pretence  ;  and  they  held  that  in  the  following  the  30  Geo.  2. 
case  the  prisoner  would  not  have  obtained  the  credit,  but  for  the  ^-  ^' 
false  account  which  he  delivered.   The  evidence  was  that  the  pro-  Mitchell's 
secutors,from  whom  the  prisoner  was  charged  with  obtaining  money  ^  superin- 
by  false  pretences,  were  clothiers ;  that  the  prisoner  was  a  shear-  teodant  in  a 
man,  in  their  service,  and  employed  to  superintend  the  other  ^**?*^*2f  "J^y. 
shearmen,  and  to  take  an  account  of  the  persons  employed,  and  i^^  i^  \^p  an 
of  the  amount  of  their  wages  and  earnings ;  that  at  the  end  of  account  of  the 
each  week  he  was  supplied  with  money  to  pay  the  different  shear-  g^J|^j^^e,n. 
men  by  the  clerk  of  the  prosecutors,  who  aavanced  to  him  such  pioyed,  and 
sum  as,  according  to  a  written  account  or  note  delivered  to  him  the  amount  of 
by  the  prisoner,  was  necessary  to  pay  them.    The  prisoner  was  J^d^wagSland 
not  authorized  to  draw  from  the  clerk,  for  money  generally  on  ac-  to  deliver  it  in 
count,  but  merely  for  the  sums  actually/  earned  by  the  shearmen;  e^trj  week, 
and  the  clerk  was  not  authorized  to  pay  him  any  sums  except  J^^J^^ccoJwt* 
what  he  carried  in  in  his  account  or  note  as  the  amount  of  what  by  which  he  ' 
was  due  to  the  shearmen  for  the  work  they  had  done.    It  appeared  obtained  a 
that  the  prisoner  on  the  9th  of  September,  1796,  delivered  to  the  Jj|i^^^'5„e ; 
prosecutor's  clerk  a  note  in  writing  in  the  following  form,  ^^  9th  and  it  was 
'*  September,   1796,  Shearmen  £44.  11^.  Orf.,"  which  was  the  ^'jj^^^^^^j®^^ 
common  form  in  which  he  made  out  his  account  of  the  amount  of  Jio.^.  c.*24. 
their  week's  wages.    And  it  further  appeared,  that  in  a  book  in 
his  hand-writing,  which  it  was  his  business  to  keep,  (of  the  men 
employed,  of  the  work  they  had  done,  and  of  their  earnings), 
there  were  the  names  of  several  men  who  had  not  been  employed, 
who  were  entered  as  having  earned   different  sums  of  money, 
and  also  false  accounts  of  the  work  done  by  those  who  were  em- 
ployed ;  so  as  to  make  out  the  sum  stated  in  the  note  to  be  due 
to  the  shearmen.    Upon  this  evidence,  the  jury  found  the  prisoner 
guilty ;  but  sentence  was  respited  in  order  to  take  the  opinion  of 
the  J  udges,  whether  this  case  were  within  the  statute  30  Geo.  2. 

{e)  Rex  V.  Wakeliog,  HiL  T.  1823.      C.J.  of  Oi««i«r,and  BuUcr,  J.,  Ch9$ler^ 
Rusk  &  Ry.  504.  1778.    3T.  R.  10*,  106. 

(/)  ViUeneuve's  case,  cor  Moreton, 
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c.  24.,  the  prisoner's  counsel  contending  that  no  cases  were  with- 
in the  statute  but  those  where  the  original  credit  was  obtained  by 
means  of  the  false  pretence ;  and  that  it  did  not  extend  to  cases 
where  there  was  a  previous  confidence,  as  he  said  was  the  case 
here.    The  Judges,  after  some  difference  of  opinion,  ultimately 
idl  agreed  on  the  principle,  that  if  the  false  pretence  created  the 
credit,  the  case  was  within  the  statute ;  and  they  considered  that 
in  this  case  the  defendant  would  not  have  obtained  the  credit,  but 
for  the  false  account  which  he  had  delivered  in,  and  therefore  that 
he  was  properly  convicted.  (^) 
StoTf's  case.         In  the  following  case  it  was  contended,  that  where  a  party  ob- 
^"^P™*"^    tsdned  money,  by  assuming  a  character  which  did  not  belong  to 
ney  from  the     bim.  Without  making  any  false  declarations  or  assertions,  the  re- 
keeper  of  a       pealed  statute  of  30  Geo.  2.   did  not  apply.    The  indictment 
aTOumSrto*^   charged,  that  the  prisoner  fraudulently  and  deceitfully  i>roduced 
be  the  penon    and  delivered  to  E.  the  wife  of  John  Rayner,  which  John  Rayner 
mentioned  in    was  employed  in  the  business  of  the  post  office,  as  deputy  post- 
deT^wWch'he   °^^8*®'^  ^^  ^^®  town  of  Nottingham,  an  order  for  payment  of  mo- 
preUoted  for    ney,  commonly  called  a  xnoney  order,  to  wit,  for  the  payment  of 
payment :  bat  the  sum  of  one  pound,  to  one  John  Storer ;  and  that  he  unlawfully, 
makeany faUe  ^-  pretended  to  the  said  E.  Rayner,  that  he  was  the  person 
declaration  or  named  in  the  same  order,  by  means  of  which  false  pretence,  he 
aswrtion  in      unlawfully,  &c.  obtained  from  the  said  E.  Rayner  the  sum  of  one 
the  mon^.^**  pound  of  the  monies  of  the  said  John  Rayner,  with  intent  to 
cheat  and  defraud  the  said  John  Rayner ;  averring  also,  that  the 
prisoner  was  not  the  person  named  in  the  order,  nor  the  person 
entitled  to  receive  the  money  therein  mentioned.    There  was  a 
second  count  differing  from  the  first  only  in  alleging  the  money 
to  be  John  Storer's,  and  the  intent  to  be  to  cheat  him.     It  ap- 
peared in  evidence,  that  the  prisoner  went  to  the  post-office  at 
Nottingham,  and  inquired  of  Mrs.  Rayner,  who  transacted  the 
business  there  for  her  husband,  if  there  were  any  letters  directed 
'  to  "  John  Story,  post-office,  Nottingham,  to  be  left  till  called 
for.'*     Mrs.  Rayner  finding  amongst  the  letters  one  directed  for 
^*  John  Storer,  to  be  left  till  called  for,  Nottingham,"  and  sup- 
posing it  to  be  the  letter  for  which  the  prisoner  inquired,  deli- 
vered it  to  him.    The  direction  then  upon  the  letter  was  a  re-di- 
rection of  it  from  Northampton,  to  which  place  it  had  been  ori- 
ginally sent  from  Nottingham.    The  prisoner,  on  receiving  it,  ob- 
jected to  the  payment  of  two  shillings  for  the  postage,  saying, 
*^  It  was  too  much  from  Manchester  ;'*  but  he  pwd  the  money, 
and  went  with  the  letter  into  the  office  passage,  where  he  re- 
mained a  sufficient  time  to  have  read  it,  after  which  he  returned 
into  the  office  with  the  money  order  in  question,  which  had  been 
enclosed  in  the  letter,  and  offered  it  to  Mrs.  Rayner.     Mrs. 
Rayner  told  him,  he  must  write  his  name  on  the  back  of  the 
order  before  she  could  pay  him  the  money,  upon  which  he  wrote 
his  real  name,  John  Story,  and  she  paid  him  with  a  one  pound 

(g)  Witcheii's  case,  East.  T.  and  have  any  sum  he  thought  fit,  on  ac- 

Trin.  T.  1798.    S  Kast.  P.  C.  c.  18.  s.  count;  but  only   so  much  as  was 

8.  p.  830.     One  of  the  Judges  ob-  worked  out. 
served,  that  the  prisoner  was  not  to 
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note.  He  then  told  ber,  that  if  she  would  look  agam  she  would 
find  another  letter  for  him,  from  Manchester^  which  she  did,  and 
he  paid  for  it.  The  order  in  question  (which  was  signed  by  Mrs. 
Rayner  in  the  name  of  her  husband),  was  in  the  following  form : 

*^  No.  52.     Order  given  by  one  Deputy  on  another. 
'^  £1.    Post-Office,  Nottingham,  Augt.  2d,  1804. 
^^  At  sight  pay  John  Storer,  according  to  my  letter  of  advice  of 
^^  the  number  and  date,  the  sum  of  one  pound,  and  place  the 
<<  same  to  the  account  of  the  money  order  office.'' 

''  J.  Rayner." 
"  To  the  Post-master  of  Northampton. 

'^  This  order  must  be  signed  by  the  person  to  whom  it  is  made 
^^  payable,  and  sent  up  with  the  quarterly  account,  as  a  voucher 
"  for  the  payment." 

The  terms  of  the  letter  clearly  explained,  that  the  order  could 
not  have  been  intended  for  the  prisoner  :  and  it  was  proved,  that 
when  he  was  first  apprehended,  he  denied  having  received  the  mo- 
ney, or  having  ever  seen  Mrs.  Rayner :  but  he  afterwards  as- 
signed a  want  of  money  as  the  reason  of  his  conduct.     In  the 
conversation  with  Mrs.  Rayner,  she  never  asked  him,  if  he  was 
the  person  for  whom  the  letter  and  order  were  intended ;  nor  did 
he  say,  that  he  was  so.    The  prisoner's  counsel  contended,  that  as 
the  order  was  given  to  the  prisoner  by  Mrs.  Rayner  herself,  and 
the  prisoner  had  merely  presented  it  to  her  for  payment,  without 
making  any  untrue  declaration  or  assertion,   the  case  was  not 
within  the  statute.    The  learned  Judge  left  it  to  the  jury  to  find 
against  the  prisoner,  if  they  were  satisfied,  that  by  his  conduct 
he  had  fraudulently  assumed  a  character  which  did  not  belong  to 
him,  although  he  had  made  no  false  assertions:  and  the  jury 
found  him  guilty.    But  the  sentence  was  respited,  in  order  to 
take  the  <^inion  of  the  Judges,  as  well  upon  the  objection  made 
as  upon  a  further  doubt,  whether  the  signature  of  the  prisoner's 
name,  under  the  circumstances,  did  not  amount  to  a  forgery  of  a 
receipt  for  money,  in  which  the  lesser  ofibnce  was  merged.    All 
the  Judges  were  of  opinion  that  this  did  not  appear  to  be  a 
forgery,  the  prisoner  having  signed  his  own  name,  which  was  not 
the  same  name  as  that  of  the  person  to  whom  the  note  was  pay- 
able :  and  upon  the  other  objection,  they  held  that  the  prisoner 
was  properly  convicted  of  obtaining  the  money  by  a  false  pre- 
tence, because  by  presenting  the  order  for  payment,  and  signing 
at  the  post-office,  he  represented  himself  to  Mrs.  R.  as  the  person 
named  in  the  note.  (A) 

It  appears  also,  from  the  following  case,  that  there  might  be  a  J{]®**^**  ^f^* 
sufficient  false  pretence  within  the  same  repealed  statute  30  Geo.  J^hig^^a  coun- 
2.  by  the  acts  and  conduct  of  the  party,  without  any  verbal  re-  urfeit  note  as 
presentations  of  a  false  and  firaudulent  nature.    The  count  in  the  »  ^"^  v*",^  ^ 
indictment  upon  that  statute  stated,  that  the  prisoner,  intending  Je  umtamouat 

to  cheat  and  defraud  John  Beebee,  of  his  monies,  goods,  and  to  a  represen- 
tation that  it 
was  BO. 
Ok)  Kez  V.  Story,  East  T,  1805.  MS.,  aod  Russ.  &  Ry.  81. 
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merchandizety  on^  ftc;,  did  falsely,  &c«  utter,  publish,  ofier,  and 
tender  to  the  said  J.  B.  a  false,  forged,  and  counterfeit  paper,  as 
and  for  a  true  paper,  and  did  then  and  there  falsely,  knowingly, 
and  designedly,  fraudulently  and  wickedly,  pretend  to  the  said 
J.  B.  that  the  said  false,  &c.  paper  was  a  true  paper,  and  signed 
by  one  Wm.  Sparrow,  which  paper  was  as  follows  : 

Wolverhampton,  27  Feb.  1807. 
I  promise  to  pay  the  bearer  on  demand  the  sum  of  ten  shil- 
linirs  and  six-pence. 

^  ^  Wm.  Sparrow. 

with  intention  the  monies,  goods,  &c.  of  the  said  J.B.  to  obtain, 
well  knowing  such  paper  to  be  forged  and  counterfeit ;  by  means 
of  which  false  pretences,  he  did  obtain  from  the  said  J.  B.  a  sum 
of  money,  to  wit,  nine  shillings  and  tenpence,  against  the  form  of 
the  statute,  &c.  The  third  count  stated,  that  the  prisoner,  con- 
triving and  intending  to  cheat  and  defraud  the  siud  J.  B.  of  his 
monies,  goods,  &c.,  on,  &c.  did  fraudulently  and  wickedly  utter, 
publish^  offer,  and  tender  to  the  said  J.  B.  a  false,  forged,  and 
counterfeit  paper,  as  and  for  a  true  paper,  and  which  he  dien  and 
there  did.  pretend  and  represent  to  the  said  J.  B.  to  be  a  true 
paper,  subscribed,  &c.  (and  setting  forth  the  paper,)  with  inten- 
tion to  cheat  and  defraud  the  said  J.  B.  and  the  monies,  goods^ 
&c.  of  the  said  J.  B.  fraudulently  to  obtain,  well  knowing  the  said 
paper  to  be  forged,  &c.  by  means  of  which  last  mentioned  false 

Jretences^  he  did  then  and  there  fraudulently  obtain  from  the  said 
.  B.  a  sum  of  monev,  to  wit,  nine  shillings  and  ten^pence,  of  the 
money  of  the  said  J.  B«  It  appeared  by  the  evidence  of  John 
Beebee,  that  the  prisoner  came  to  his  shop  at  Bilston,  on  a  Satur- 
day night,  and  asked  for  a  loaf ;  that  he  served  him  with  one  for 
five-pence ;  that  the  prisoner  then  asked  for  some  tobacco,  and 
the  witness  served  him  with  an  ounce  for  three-pence,  upon  which 
the  prisoner  threw  down  a  note  for  ten  shillings  and  six-pence. 
The  witness  said  he  had  no  change,  but  in  copper,  which  the  pri- 
soner said  would  do ;  and  the  witness  then  gave  him  nine  shillings 
and  ten-pence,  in  copper,  which  he  took,  together  with  the  loaf 
and  tobacco,  and  went  away.  The  note  was  that  which  was  9et 
forth  in  the  indictment,  and  was  a  forged  note:  and  it  was. proved 
that  the  prisoner,  ip  the  course  of  the  same  evening  and  the  next 
morning,  put  off  several  other  notes  of  the  same  kind  and  amount, 
and  all  forged.  Sparrow  was  a  person  of  good  credit ;  and  his 
notes  under  twenty  shillings  were  generally  circulated  in  that 
neighbourhood,  as  it  was  found  impracticable  to  pay  in  cash,  or 
larger  notes,  the  wages  of  the  numerous  day-labourers  engaged  in 
the  iron  manufactories.  But  by  the  statute  15  Geo.  3.  c.  51.  s.  1. 
promissory  notes,  &c.  negociable  for  any  sum  less  than  twenty 
shillings,  were  declared  absolutely  void  and  of  no  effect ;  and  the 
second  section  of  that  act  declared,  that  if  any  person  should  pub- 
lish or  utter  such  notes,  &c.  for  a  less  sum  than  twenty  shillings, 
or  should  negociate  the  same,  he  should  forfeit  any  sum  not  ex- 
ceeding twenty  pounds,  nor  less  than  five  pounds;  the  third  sec- 
tion gave  directions  as  to  the  form, of  conviction.    The  counsel 
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for  the  prisoner  objected^  first,  that  this  was  not  a  case  withia  the 
30  Greo.  2.  c.  24.  the  general  expressions  of  that  statute  being  con- 
fined to  cases  of  false  suggestions  of  tact,  as  in  the  case  of  Youngs 
and  others ;  (t)  to  cases  where  the  party  falsely  represents  himself 
to  be  in  a  situation  which  he  is  not,  as  a  servant  of  another,  or  as 
having  his  order  or  authority,  or  produces  a  false  account  of  dis- 
bursements, on  the  face  of  which  the  party  would  be  entitled  to 
be  reimbursed,  as  in  Witchell's  case;  {k)  and  to  those  cases  where 
credit  is  acquired,  and  the  monies,  &c.  are  obtained  by  the  false 
pretence.  And  it  was  urged,  that  in  this  case  the  credit  was  given 
to  the  note,  and  to  no  representation  or  pretence  of  the  prisoner 
himself;  that  the  fraud  consisted  in  the  fabrication  of  the  instru- 
ment, not  in  any  representation  made  by  the  prisoner.  But  the 
learned  Judge  who  tried  the  prisoner  thought  that  the  uttering  it 
as  a  genuine  note  was  tantamount  to  a  representation  that  it  was 
so.  An  objection  was  also  taken,  as  to  this  being  a  cheat  at  com- 
mon law,  upon  the  ground  that  as  a  note  of  this  sort  was  void, 
and  prohibited  by  law,  it  was  no  offence  to  forge  it,  or  to  obtain 
money  upon  it  when  forged,  as  the  party  taking  it  ought  to  be 
upon  his  guard.  The  case  was,  however,  left  to  the  jury,  with  a 
direction  that  the  evidence,  if  true,  sustained  both  or  one  of  the 
latter  counts  of  the  indictment :  and  the  jury  found  the  prisoner 
guilty  on  both  these  counts ;  and  the  learned  Judge  respited  the 
sentence,  for  the  purpose  of  submitting  the  points  to  the  con- 
sideration of  the  twelve  Judges.  All  the  Judges  (except  Rooke,  J.) 
being  present,  the  majority  of  them  thought  that  the  conviction 
was  right,  and  that  it  was  a  false  pretence,  although  the  note, 
upon  the  face  of  it,  would  have  been  good  for  nothing  in  point  of 
law,  if  it  had  not  been  false.  Lawrence,  J.,  was  of  a  different 
opinion,  and  thought  that  the  shop-keeper  was  not  cheated  if  he 
parted  with  his  goods  for  a  piece  of  paper,  which  he  must  be  pre- 
sumed in  law  to  know  was  worth  nothing  if  true.  (/) 

The  prisoner  was  tried  before  Garrow,  B.,  at  the  Stafford  Sum-  Flint's  case. 
mer  Assizes,  1821,  on  an  indictment,  which  charged  that  he  did  dcUv^ngMn' 
falsely,  fraudulently,  and  deceitfully,  deliver  to  one  Joseph  Blood,  payment  for  s 
certain  papers,  purporting  to  be  promissory  notes  of  bankers  at  horse,  certain 
Oundle,  as  and  for  good  and  available  notes  (one  of  which  was  ^o'J^g  *  g°fjr 
set  out ;)  and  that  Blood  believing  them  to  be  good  and  available,  good  and  avail- 
deliver^  to  the  prisoner  a  gelding,  of  the  price  of  12/.  h\»  pro-  abiepromis- 
perty;  whereas  the  notes  were  not  good  and  available,  but  of  no  JJhJ.h*thc'pri. 
value,  as  the  prisoner  then  wall  knew;  and  so  the  prisoner,  by  co-  soner  knew  to 
lour  of  the  said  papers,  unlawfully,  &c.  did  obtain,  and  get  into  be  not  good, 
his  possession  from  Blood,  the  said  gelding,  with  intent  to  cheat  ^^^  ^^ 
him  of  the  same,  and  of  his  said  gelding,  did  cheat  and  defraud  notes  pnrport- 

him,&c.  ntt^ofa^ 

It  appeared  in  evidence,  that  the  prisoner,  on  the  4th  of  June,  ^^^^  ^^^^ 
1821,  bought  of  the  prosecutor,  at  Kugeley  fair,  the  gelding  in  wbichwassup- 
question,  for  the  price  of  12/.,  and  tendered  in  payment,  notes  to  F^cd  to  w 
that  amount  on  the  Oundle  bank.     On  the  prosecutor's  objecting  ^^^  ^^  ^j  ^  * 
to  accept  these  notes,  the  prisoner  assured  him  Uiey  were  good  evento  it  was 

(t)  Antty  898.  (/)  Freeth's  c^se,  1807,    MS.,   and 

(Jt)  Ante,  SOI.  ^Uuai.  ft  By.  127. 

VOL.  II. 
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necessAiyto      notes^  and  upon  this  assurance  the  prosecutor  parted  with  the 
£I!!I®i-5'^°.'«5  ffeldiuff.    It  further  appeared,  that  these  notes  had  never  been 

were  Dad,  ana   o  o  rr  y  ^  o»     t  t«   j   •!   > 

of  DO  value.      presented  by  the  prosecutor  at  Oimdle,  or  at  ou:  James  JbiSdaue  s, 
in  London,  where  they  were  made  payable. 

A  witness  stated,  that  he  recollected  Rickett's  bank  at  Oundlcy 
that  he  knew  nothing  but  what  he  saw  in  the  papers,  and  heard 
from  people  who  had  bills  there.  The  notes  appeared  to  have  been 
exhibited  under  a  commission  of  bankrupt  against  the   Oundle 
bank;  the  words   importing  the  memorandum  of  exhibit,  had 
been  attempted  to  be  obliterated;  but  the  names  of  the  commis- 
sioners remained  on  each  of  them.     The  jury  found  the  prisoner 
guilty ;  and  said,  they  were  of  opinion,  that  when  he  bargained 
for,  and  obtained  the  horse,  he  well  knew  that  the  notes  were  of 
no  value,  and  that  it  was  his  intention  to  cheat  the  prosecutor  of 
his  horse.     But  the  learned  Judge  respited  the  judgment,  and 
submitted  the  case  to  the  consideration  of  the  Judges,  who  held 
the  conviction  wrong ;  being  unanimously  of  opinion,  that  the  evi- 
dence was  defective,  in  not  sufficiently  proving  that  the  note  was 
bad.    No  opinion  was  given  whether  this  would  have  been  an  in- 
dictable  fraud,  if  the  evidence  had  been  sufficient,  (m) 
Airey's  case.         In  a  case  where  the  defendant  was  charged  in  an  indictment 
ri^r^^'^rctended  *^^^  ^^^  being  a  common  carrier,  had  received  goods  to  carry  and 
to  a  consignor  deliver  at  a  certain  place  ;  and  that  afterwards  contriving  and  in- 
of  goods  that    tending  to  cheat  the  consignor  of  his  money,  he  pretended  to  him 
vered^thcm  to  *^^^  ^®  ^^^  carried  and  delivered  the  goods  to  the  consignee,  and 
the  consignee,  that  the  consignee  had  given  to  him  (the  said  carrier)  a  receipt 
and  thereby      expressing  the  delivery  of  the  goods ;  but  that  he  had  lost,  or  mis- 
ney*for^the°"    '^^>  *^^^  receipt;  and  then  demanded  sixteen  shillings  for  the  car- 
carriage,  it       riage  of  the  goods,  and  by  means  of  such  false  pretences,  (wjiich 
was  hoiden       were  expressly  stated  to  be  false)  obtained  the  sum  of  sixteen 
fcnce'*was^'      sbilUngs  from  the  consignor,  it  was  hoiden  that  the  offence  wa» 
within  the  30    sufficiently  brought  within  the   words  and  meaning  of  the  sta- 
Gco.  2.  c.  24.    tute.  (7l) 

now  rcpc  e  .       Where  the  prisoner  went  to  a  tradesman's  house,  and  said  she 

ciwe"^re-       came  from  a  Mrs.  Cook,  a  neighbour,  who  would  be  much  obliged 

tence  of  being  if  he  would  let  her  have  half-a-guinea's  worth  of  silver,  and  that 

^^^hh  *  ^^^  would  send  the  half-guinea  presently ;  upon  which  she  ob- 

borrow°money.  t^i^^d  the  silver,  went  away  with  it,  and  never  returned ;  the  case 

was  hoiden  not  to  amount  to  felony,  (o)     And  it  is  said  that,  in 

truth,  this  was  a  loan  of  the  silver,  upon  the  faith  that  the  amount 

would  be  repaid  at  another  time;  it  was  money  obtained  by  &  false 

pretence;  and  that  the  same  determination  has  been  made  in  simi* 

lar  cases  at  the  Old  Bailey,  (p) 

Frandniently        We  have  seen,  that  it  was  hoiden  that  an  indictment  for  a  cheat 

^ood"b^  V-    ^^  fraud  at  common  law  could  not  be  supported  against  a  persoQ 

ing  in  pay-       for  delivering  a  draft  on  a  banker,  which  he  knew  he  had  no  au^ 

meat  a  chcqne  thority  to  draw,  and  would  not  be  paid,  and  thereby  obtaining' 

JJP^iVhom  thi  c^'^'ai'*  lottery  tickets,  (y)     But  a  different  doctrine  appears  to 

(m)  Rex  V.  Flint,  December  1821,  Leach  303,  note(«). 

Russ.  &  Ry.  460.  (p)  2  East  P.  C.  c.  Id.  s.  104«  p. 

(fi)  Rex  ti.  Airey ,  2  East  R.  30.  673. 

(«)  Coleman's  case,  O.  B.  1785.    2  (q)  Rex  r.  Lara,  tfirif,  294. 
East  P.  C.  c.  16.  s.  104.  p.  672.    1 


■ 
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have  been  laid  down  in  a  case  of  an  indictment  on  the  repealed  P^rty  keeps  no 
statute  30  Geo.  2.  c.  24.     The  prosecutor  was  a  jeweller  at  Chel-  ^I'htch  h""* 
tenham,  who  was  defrauded  of  goods  to  a  considerable  value  by  knows  win 
the  defendants.   Among  other  things,  for  the  purpose  of  deceiving  not  be  paid. 
him,  they  gave  him  in  payment  for  the  goods  a  cheque  upon  cer- 
tain bankers  in  London,  with  whom  it  was  proved  they  kept  no 
cash,  and  had  no  account.     It  was  contended  on  behalf  of  the  de- 
fendants, that  as  far  as  the  cheque  was  concerned,  they  were  not 
criminally  liable.     But  Bayley,  J.,  is  reported  to  have  said,  "This 
'*  point  has  recently  been  before  the  Judges;  and  they  were  all  of 

opinion,  that  it  is  an  indictable  offence,  fraudulently  to  obtain 

goods  by  giving  in  payment  a  cheque  upon  a  banker  with  whom 
^^  the  party  keeps  no  cash,  and  which  he  knows  will  not  be  paid.*' 
And  the  defendants  were  convicted  and  sentenced  to  seven  years' 
transportation,  (r) 

It  was  said,  that  though  a  man  cannot  be  guilty  of  forgery, 
merely  by  passing  himself  off  for  the  person  whose  real  signatiire 
appears  to  a  written  instrument,  although  for  the  purpose  of 
fraud,  and  in  concert  with  such  real  person,  there  being  no  false 
making,  yet  that  this  appeared  to  be  a  false  pretence  within  the 
statute  30  Geo.  2.  c.  24.  (s) 

Several  points  were  ruled  in  a  modem  case,  upon  the  same  re-  Rex  p.  Doug- 
pealed  statute  30  Geo.  2.  c.  24.     The  indictment  charged  that  ^^^:  ,Vp°°  , 

*ijxrji.v.««i.»  M.    J  1  •  !•  ao  indictment 

the  deiendant  naving  m  his  custody  and  possession  a  certam  par-  ^^^  ^\^q  repeal- 
eel,  to  be  by  him  delivered  to  Maria,  countess  dowager  of  II-  ed  statute  30 
Chester,  upon  the  delivery  of  which  he  was  authorised  and  di-  .^^°-  ^'J^\f^' 
rected  to  receive  and  take  the  sum  of  six  shillings  and  sixpence  that  where 
and  no  more,  for  the  carriage  and  porterage  of  the  same ;  yet  the  defendant, 
that  defendant  produced  and  delivered  to  Thomas  Harris,  then  f.  P*^"^^'  <'®" 

livcreu  Rionsr 

being  servant  to  the  said  Countess  of  Ilchester,  the  said  parcel,  y^nh  r  basket 

together  with  a  certain  false  and  counterfeit  ticket,  made  to  de  -  of  fish  a  false 

note  that  the  sum  of  nine  shillings  and  tenpence  was  charged  for  -^^fhat^^^*" 

the  carriage   and  porterage   of  the  said  parcel,  and  unlawfully,  lOi;.  instead 

knowingly,  and   designedly,  did  falsely  pretend  to  the  said  Tho-  of  fi*.  6rf.  was 

mas  Harris,  that  the  said  false  and  counterfeit  ticket  was  a  just  ^  ^heTLket 

and  true  ticket,  and  that  the  said  sum  of  nine  shillings  and  ten-  was  well  dc- 

pence  had  been  charged,  and  was  due  and  payable,  for  the  car-  scribed  in  the 

riage  and  porterage  of  the  said  parcel ;  and  that  defendant  was  a°™c™!°biit 

authorised  and  directed  to  receive  and  take  the  said  sum  of  nine  that  it  would 

shillings  and  tenpence  for  the  carriage  and  porterage  of  the  said  ^^^^  ^^®** 

parcel :  by  means  of  which  said  false  pretences,  defendant  did  un-  SJe indictment 

lawfully,  knowingly,  and  designedly  obtain  of  and  from  the  said  had  been  on  a 

Thomas  Harris  the  sum  of  three  shillings  and  fourpence  in  monies,  public  local 

of  the  monies  of  the  said  Countess,  with  intent  to  cheat  and  de-  J^^J.  58.  whicU 


(r)  Rex  V,  Jackson  and  another, 
eor.  Bayley,  J.,  Gioucester  Lent  Ass. 
1813.  SCanipb.  370.  And  see  Lock- 
etrs  case,  1772.  1  Leach  94.  6T.  K. 
567,  note  (e).  2  East.  P.  C.  c.  19.  s.  38. 
p.  040.  ivhere  upon  an  indictnnent  for 
forging  an  order  for  payment  of  flio- 
ney,  being  in  truth  a  draft  upon  a 
banker  drawn  in  the  name  of  a  ficti- 


tious person,  the  Judges  bold  that  it 
-was  immaterial  wheti^r  such  person 
existed  or  not,  it  being  sufficient  that 
the  order  on  the  face  of  it  imported 
a  right,  on  the  part  of  the  drawer,  to 
direct  such  a  transfer  of  his  property. 
(«)  S  East.  P.  C.  c.  19.  9.  6.  p^ 
856. 
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enamerates 
baskets,  pack- 
ages, parcels, 
&c.  specifi- 
cally. 


Where  an  in- 
dictment OD 
the  30  Geo.  2. 
c.  24.  averred 
that  the  de- 
fendant, by 
false  pre- 
tences, ob- 
tained a  sam 
of  money, 
being  the  pro- 
per monies  of 
A.,  and  it  ap- 
peared in  evi- 
dence that  the 
money  was 
obtained  from 
B.  acting  as 
A.'s  servant 
who  had  not 
ai  that  time 
in  his  posses- 
sion any  mo- 
ney belonging 
to  A.  but  af- 
terwards was 
repaid  by  him 
the  aum  de- 
livered to  the 
defendant,  the 
variance  was 
considered 
fatal  :  but  the 
objection  was 
removed  upon 
its  appearing 


fraud  ber  of  the  same  :  whereas  in  truth  aind  in  fact^  &c.  The 
delivering  the  parcel  mentioned  in  the  indictment,  and  receiving 
nine  shillings  and  tenpence,  instead  of  that  which  he  ought  to 
have  received,  namely,  six  shillings  and  sixpence,  was  sufficiently 
brought  home  to  the  defendant.  But  it  appeared  that  the  parcel 
was  a  basket  of  fish  :  upon  which  it  was  contended  on  behalf  of 
the  prisoner,  in  the  first  place,  that  the  indictment  was  not  upon 
the  statute  30  Geo.  2.  c.  24.  but  upon  a  public  local  act,  the  39 
Geo.  3.  c.  68.  (0  by  which  it  is  enacted,  that  if  any  porter,  or 
other  person  employed  in  the  porterage  or  delivery  of  the  '*  boxes, 
"  baskets^  packages,  parcels^  trusses,  game,  or  other  things," 
mentioned  in  the  act,  shall  demand  or  receive  in  respect  of  such 
porterage  or  delivery,  any  greater  sum  or  sums,  than  the  rates 
or  prices  thereinbefore  fixed,  such  person  shall  for  every  such  of- 
fence forfeit  not  exceeding  twenty,  nor  less  than  five  shillings ; 
and  that,  being  upon  such  act,  the  basket  in  question  was  not 
properly  described  as  a  parcel^  that  parcel  was  not  a  generic 
name,  and  that  the  indictment  should  have  described  the  thing 
according  to  the  fact,  {u)  Lord  Ellenborough,  C.  J.,  was  of  opi- 
nion, that  if  the  indictment  had  been  upon  the  statute  cited  of 
the  39  Geo.  3.  this  would  have  been  a  fatal  variance  ;  but  that,  as 
the  indictment  was  upon  the  30  Geo.  2.  c.  24.  a  basket  answered 
the  general  description  of  a  parcel  well  enough.  In  tlie  next 
place  it  was  objected  that  as  the  nine  shillings  and  teupence  were 
paid  to  the  defendant  by  the  servant  of  the  Countess  of  Ilchester, 
the  indictment  had  improperly  averred  that  the  monies  obtained 
by  the  defendant,  namely,  the  three  shillings  and  fourpence,  were 
"  the  monies  of  the  countess,"  though  she  had  afterwards  repaid 
the  servant  the  whole  sum  of  nine  shillings  and  tenpence ;  that 
in  fact  the  three  shillings  and  fourpence  never  had  been  her's, 
and  whether  or  not  she  was  bound  to  reimburse  her  servant,  this 
particular  sum  of  three  shiUings  and  fourpence  was  at  the  in- 
stant the  sole  property  of  the  servant.  And  upon  this  point 
Lord  Ellenborough  held,  that  the  subsequent  allowance  by  the 
countess  of  Ilchester  did  not  make  the  money  paid  to  the  defend- 
ant her  property  at  the  time,  that  she  was  not  chargeable  for  more 
than  was  actually  due  for  the  carriage  of  the  basket,  and  that 
it  depended  upon  herself  whether  she  should  pay  the  overplus. 
But  the  servant  afterwards  stated,  that  at  the  time  of  this  trans- 
action  he  had  in  his  hands  upwards  of  nine  shillings  and  ten- 
pence,  the  property  of  his  mistress,  which  Lord  Ellenborough 
considered  sufficient  to  sustain  the  averment.  In  the  last  place  it 
was  objected,  that  as  the  ofiFence  certainly  came  vtithin  the  39 
Geo.  3.  c.  58.  the  defendant  ought  to  have  prosecuted  on  that 
statute !  but  Lord  Ellenborough  said,  that  the  remedy  given  by 
that  statute  was  cumulative,  and  did  not  take  away  the  remedies 
which  before  existed  either  at  common  law,  or  by  other  acts  of 
parliament,  {x) 


(t)  Entitled  "  an  act  for  regalating 
*'  the  rates  of  porternve  to  be  taken 
'*  b^  innkeepers,  and  other  persons 
**  within  the  cities  t)f  London  and 
"  fFettminster,  the  borough  of  Soutkr 


iC 


ttarkf  and  places  adjacent." 

(»)  See  as  to  this  objection,  Cook's 

case,  1  Iieach.  105.  2  East.  P.  C.  616. 
(jp)  Rex  V.  Doagbs,  eor.  Lord  Bi* 

leaboroughy  C.  J.,  1808. .  1  Campb. 
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By  reference  to  the  decisions  upon  the  repealed  statute  30  G.  ^^at  B.  bad  at 
2.  c.  24,  it  seems  to  be  clear  that  the  indictment  upon  the  recent  poMewfolTa^" 
statute  7  &  B  G.  4.  c.  29.  should  state  what  the  false  pretences  sum  belonging 
are.  (y)     They  should  be  set  out,  in  order  that  the  court  may  ^  ^-  cq"al  to 
see  what  they  are,  and  whether  they  come  within  the  statute.  (2)  ^Vbe  defend- 
But  it  does  not  appear  to  be  necessary  to  describe  them  more  ant. 
particularly  than  they  were  shewn  or  described  to  the  party  at  the  The  local  su- 
time;  and,  in  consequence  of  which,  he  was  imposed  upon:  and  tute39Gco.3. 
it  does  not  seem  to  be  necessary  to  make  any  express  allegation  gives  a^cumu- 
that  the  facts  set  forth  shew  a  false  pretence,  (a)     In  a  case  upon  lative  remedy. 
the  repealed  statute  where  it  was  assigned  for  error  that  it  was  no  As  to  the 
where  alleged  in  the  indictment  that  the  defendant  "  did  falsely  statement  of 
"  pretend,'*  the  judgment  was  nevertheless  affirmed.     The  indict-  tcnceslii  tihV 
ment  alleged,  in  substance,  that  the  defendant  unlawfully,  know-  indictment. 
ingly,  and  designedly,  pretended  certain  things,  ^^  by  means  of 
^^  which  said  false  pretences*'  he  obtained  the  money ;  and,  in  the 
subsequent  part  of  the  indictment,  all  the  pretences  were  aver- 
red to  be  false :  and  the  court  held  this  to  be  sufiGu:ient.    And  it 
seems  also  to  have  been  their  opinion,  that  the  indictment  would 
have  been  good  if  it  had  only  alleged  that  the  defendant  obtained 
the  money  by  such  and  such  pretences,  (stating  them ;)  and  then 
averred  that  those  pretences  were  false,  (b)    But  a  special  aver- 
ment, that  the  pretences,  or  some  of  them,  are  false  cannot  be 
dispensed  with ;  and,  in  a  case  upon  the  repealed  statute,  where 
it  was  omitted,  and  an  exception  taken  on  a  writ  of  error,  the 
judgment  was  reversed.    The  court  considered  the  case  by  ana- 
logy to  the   necessary  averments  in  an  indictment  for  perjury, 
framed  under  the  stat.  23  Geo.  2.  c.  11.,  (c)  and  were   decidedly 
of  opinion  that,  where  a  party  was  charged  with  obtaining  mo- 
ney, &c.  by  false  pretences,  and  the  matter  charged  as  the  pre- 
tence, contained  more  than  one  proposition,  the  mdictment  ought 
to  announce  the  precise  charge  by  distinct  averments,  and  state 
in  what  particular  such  pretences  are  false.     Lord  EUenborough, 
C.  J.,  said,  "  To  state  merely  the  whole  of  the  false  pretence,  is 
to  state  a  matter  generally  combined  of  some  truth  as  well  as 
falsehood.     It  hardly  ever  happens  that  it  is  unaccompanied 
with  some  truth.     Suppose  the  offence,  instead  of  being  com- 
^^  prized  within  five  or  six  separate  matters  of  pretence,  as  here, 
*^  had  branched  out  into  twenty  or  thirty,  of  which  some  might 
*'  be  true,  and  used  only  as  the  vehicle  of  the  falsity ;  are  we  to 
^^  understand  from  this  form  of  charge  that  it  indicates  the  whole 
^'  to  be  false,  and  that  the  defendant  is  to  prepare  to  defend  him- 
self against  the  whole  ?     That  would  be  contrary  to  the  plain 
sense  of  the  proceeding,  which  requires  that  the  falsification 
should  be  applied  to  the  particular  thing  to  be  falsified,  and  not 


21s.      Bat  qu.  whether  the  offence  s.  13.  p.  837. 

charged  in  the  indictmeiit  is  within  {a)  2  Bast.  P.  C.  c.  18.  s.  13.  p. 

the  39  Geo.  III.  c.  58.    It  certainly  is  837,   838.      Terry's  case,  Cro.  Car. 

not  within  the  section  cited,  which  564. 

relates  only  to  an  overcharge  for  the  {b)  Rex  v,  Airey,  8  East.  R.  SO. 

porterage,  ante^  306. 

(y)  Kcx«.  Mason,  «T.  R.  581.  (c)  Pott.  Book  V.  Chap,  on  Per- 

(s)  Faller*s  case,  2  East  P.  C.  c.  18.  jury. 
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As  to  the  cer- 
tainty with 
which  a  fnlse 
pretence 
should  be 
stated. 


(C 


Several  de- 
fendants may 
be  charged 
jointly  in  the 
same  indict- 
ment, if  they 
were  nil  pre- 
sent, and  tak- 
ing part  in  the 
transaction. 


^^  to  the  whole.  And  the  convenience  also  of  mankind  demands, 
*^  and,  in  furtherance  of  that  convenience,  it  is  part  of  the  duty 
^'  of  those  who  administer  justice  to  require  that  the  charge 
"  should  be  specific,  in  order  to  give  notice  to  the  party  of  what 
"  he  is  to  come  prepared  to  defend ;  and,  to  prevent  his  being 
^^  distracted  amidst  the  confusion  of  a  multifarious  and  complicated 
transaction,  parts  of  which  only  are  meant  to  be  impeached  for 
falsehood.  The  legislature  have  expounded  their  understanding 
of  the  matter  in  the  case  of  perjury ;  and  I  am  at  a  loss  to  discover 
why,  in  reason,  in  justice,  and  in  mercy  to  the  party,  the  charge 
"  in  this  case  should  not  be  as  distinctly  ascertained  by  proper 
*^  averments  that  specifically  draw  his  attention  to  it,  as  in  the 
^^  case  of  perjur}%"  (c)  It  appears  from  this  case  that  it  is  not 
necessary  that  the  whole  of  what  is  stated  in  order  to  obtain  the 
property  should  be  false  :  it  is  sufi&cient  if  part  is  false ;  provided 
that  part  has  a  material  effect  in  inducing  the  party  defrauded  to 
give  up  his  property,  (d) 

In  a  case  which  has  been  previously  mentioned,  on  another 
point,  {e)  an  objection  was  taken  that  the  pretence  was  not  stated 
witli  sufficient  certainty^  inasmuch  as  a  wager  therein  mentioned 
was  stated  only  to  have  been  made  "  with  a  colonel  in  the  army 
*'  then  at  Bath,"  without  setting  forth  the  coloners  name.(/) 
But  the  objection  was  overruled  ;  and  Lord  Kenyon,  C.  J.  said, 
that  the  charge  was  sufficiently  certain  to  enable  the  defendants 
to  know  what  Ihey  were  called  upon  to  answer  for ;  and  that  per- 
haps the  colonel's  name  with  whom  the  wager  was  stated  to 
have  been  made  was  not  mentioned  ;  in  which  case  he  could  not 
have  been  described  with  greater  accuracy.  And  further,  that  if 
such  a  wager  had  been  actually  depending,  it  was  competent  to 
the  defendants  to  have  proved  it  in  their  defence. 

In  the  same  case  it  was  also  holden,  that  several  defendants 
might  be  charged  jointly  in  the  same  indictment,  if  they  were  all 
present  and  in  concert  together,  taking  part  in  the  same  transac- 
tion. And  it  was  holden  also  to  be  no  objection  in  arrest  of 
judgment,  that  the  indictment  contained  several  charges  of  the 
same  nature  in  the  different  counts.  Lord  Kenyon,  C.  J.  said, 
^^  This  objection  would  be  well  founded  if  the  legal  judgment  on 
*^  each  count  was  different ;  it  would  be  like  a  misjoinder  in  civil 
*^  actions.  But,  in  this  case,  the  judgment  on  all  the  counts  is 
"  precisely  the  same  ;  a  misdemeanor  is  charged  in  each.  Most 
*^  probably  the  charges  were  meant  to  meet  the  same  facts ;  but, 
'^  if  it  were  not  so,  1  think  they  may  be  joined  in  the  same  indict- 
**  ment." 

In  general  on  an  indictment  against  two,  charging  them  with  a 
joint  offence,  either  may  be  found  guilty.  But  they  cannot  be 
found  guilty  separately  of  separate  parts  of  the  charge :  yet  if  they 
be  found  guilty  separately,  upon  a  pardon  or  nolle  prosequi  as  to 
the  one  who  stands  second  upon  the  verdict,  judgment  may  be 
given  against  the  other.    Hempstead  and  Hudson  were  indicted 


(c)  Rex  V.  Pcrrott,  1814.  2  M,  &  S. 
379,  S86. 
{d)  AQd  see  Hex  v.  Hill,  poit  31 1. 
if)  Rex  V,  Young  and  Others,  ante, 


298,  et  seq, 

if)  See  the  abstract  of  the  indict- 
meat,  atUe^  298,  S99. 
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for  stealing  in  the  dwelling«house  value  6/.  lO^,^  and  the  jury 
found  Hempstead  guilty  as  to  part  of  the  articles  value  6/.,  and 
Hudson  guilty  as  to  the  residue.  On  case,  the  Judges  held,  that 
judgment  could  not  be  given  against  both,  but  that  upon  a  pardon 
or  nolle  prosequi  as  to  Hudson,  it  might  be  given  against  Hemp- 
stead, (g) 

Upon  an  indictment  for  obtaining  money  by  fals,e  pretences,  the  The  pretences 
pretences  which,  as  we  have  seen,  must  be  distinctly  set  out,  (h)  must  be  proved 
must  at  the  trial  be  proved  as  laid :  so  that,  where  the  indictment  "*  ^''^' 
stated  that  the  defendant  pretended  that  he  had  paid  a  sum  of 
money  into  the  Bank  of  England^  and  it  appeared  upon  the  evi- 
dence that  he  did  not  say  that  he  paid  the  money,  but  that  he 
said  generally  that  the  money  had  been  paid  into  the  bank.  Lord 
£llenborough,  C.  J.  held  this  to  be  a  fatal  variance  ;  and  said, 
that  an  assertion  that  money  had  been  paid  into  the  bank  i^Ms 
very  different  from  an  assertion  that  it  had  been  paid  into  the  bank 
by  a  particular  individual,  (t)  But  it  is  not  necessary  to  prove  the 
whole  of  the  pretence  charged  :  proof  of  part  of  such  pretence, 
and  that  the  money  was  obtained  by  such  part  is  sufficient.  An 
indictment  on  the  repealed  stat.  30  Geo.  2.  charged  the  prisoner 
with  obtaining  money  under  colour  of  obtaining  a  pension  for  a 
discharged  seaman,  by  falsely  pretending  that  the  prisoner  had 
received  an  answer  by  letter  in  reply  to  an  application  he  had 
made  on  the  seaman's  behalf,  that  two  guineas  must  be  sent  to 
the  under  clerks  as  fees,  which,  they  always  expected^  and  that  no^ 
thing  could  be  done  without  it.  There  was  no  evidence  that  the 
prisoner  used  that  part  of  the  pretence  in  italics,  but  there  was 
evidence  that  he  used  the  residue,  and  by  means  thereof  obtained 
the  money  :  and  on  point  saved,  the  Court  held  it  not  necessary 
that  the  whole  of  the  pretence  charged  should  have  been  proved^, 
and  that  the  conviction  was  right,  {k) 

In  cases  where  goods  had  been  obtained  from  another  by  mere  Restitution  by 
fraud,  the  court  had  formerly  no  power  of  awarding  restitution  on  t^c  Court  of 
conviction  of  the  offender,  as  in  cases  of  felony ;  (/)    though  the  |S*5y  ftaee^*^* 
obtaining  goods  by  false  pretences  did  not  in  general  change  the  pretences., 
property  in  the  goods,  (m)     But  the  statute  7  &  8  Geo.  4.  c.  29. 
8.  5/.,  in  order  to  encourage  the  prosecution  of  offenders,  enacts, 
^^  lliat  if  any  person,  guilty  of  any  such  felony  or  misdemeanor  as 
''  aforesaid,  in  stealing,  taking,  obtaining,  or  converting,  or  in 
**  knowingly  receiving  any  chattel,  money,  valuable  security,  or 
**  other  property  whatever,  shall  be  indicted  for  any  such  offence, 
"  by  or  on  the  behalf  of  the  owner  of  the  property,  or  his  execu- 
*^  tor  or  administrator,  and  convicted  thereof,  in  such  case  the 
*'  property  shall  be  restored  to  the  owner  or  his  representative  ; 
'^  and  the  Court,  before  whom  any  such  person  shall  be  so  con- 
'^  victed,  shall  have  power  to  award  from  time  to  time  writs  of 
'^  restitution  for  the  said  property^  or  to  order  the  restitution 

(ir)  Rex  V.  Hempstead,  Mich.  T.         (Je)  Rex  v.  HilK  East.  T.  1811,  MS. 

1817,  MS.  Bajley,  J.,  and  Russ.  &  Ry.  Bayley,  J.,  and  Russ.  &  Ry.  190. 
344.  (0  Parker  v.  Patrick,  5  T.  R.  175.; 

(h)  Ante^  309.  and    Rex  v,  De  Veaux  and  Others^ 

(0  Rex  V,  Plestow,  cor.  Lord  El-  %  Leach.  585. 
leaborougb,  C.  J.,  1808. 1  Campb.  494.         (m)  Noble  o.  Adams,  7  Taunt.  59k 
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^^  thereof  in  a  summary  manner :  Provided  always,  that  if  it  shall 
appear  before  any  awat*d  or  order  made,  that  any  valuable  se- 
curity shall  have  been  bond  fide  paid  or  discharged  by  some 
person  or  body  corporate  liable  to  the  payment  thereof,  or  being 
^^  a  negociable  instrument  shall  have  been  bond  Jide  taken  or  re- 
"  ceived  by  transfer  or  delivery,  by  some  person  or  body  cor- 
'^  porate,  For  a  just  and  valuable  consideration,  without  any  notice, 
^^  or  without  any  reasonable  cause  to  suspect  that  the  same  had 
^^  by  any  felony  or  misdemeanor  been  stolen,  taken,  obtained,  or 
^^  converted  as  aforesaid,  in  such  case  the  Court  shall  not  award 
"  or  order  the  restitution  of  such  security/' 


SECTION  III. 


0/  Cheats  and  Frauds  Punishable  by  other  Statutes, 

The  few  statutes  by  which,  in  addition  to  those  which  have  been 
already  mentioned,  cheats  and  frauds  are  subjected  to  punishment, 
will  be  mentioned  according  to  the  order  of  the  time  at  which 
they  were  passed. 
13  EUz.  c.  5.        The  statute  13  Eliz.  c.  5.  intituled,  "  An  Act  agaliist  Fraudulent 
For  the  avoid-  "  Deeds,  Gifts,  Alienations,  &c.^^  recites,  "  that  feoflEments,  gifts, 
con/cyancer'  "  g^^^^y  alienations,  conveyances,  bonds,  suits,  judgments,  and 
judgments,  '     "  executions,  had  been  and  were  devised  and  contrivoi  of  malice, 
^^•>  '^  fraud,  covin,  collusion,  or  guile ;   to  the  end,  purpose,  and  in- 

^  tent  to  delay,  hinder,  or  defraud  creditors  and  others  of  their 
^  just  and  lawful  actions,  suits,  debts,  accounts,  damages,  pe- 
Enacts,  that      "  nalties,   forfeitures,    heriots,    mortuaries,   and    reliefs ;"     and 
they  shall  be     then   enacts,   in  the    first  place,   that    •*  All   and   every  feoff- 
void :  <f  ment,  gift,  grant,  alienation,  bargain,  and  convejrance  of  lands, 

'^  tenements,  hereditaments,  goods  and  chattels,  or  any  of  them, 
"  or  of  any  lease,  rent,  common,  or  other  profit  or  charge  out 
'^  of  the  same  lands,  tenements,  hereditaments,  goods  and  chat- 
*'  tels,  or  any  of  them,  by  writing  or  otherwise,  and  all  and 
"  every  bond,  writ,  judgment,  and  execution  shall  be  deemed  and 
*^  taken ;"  (only  as  against  that  person,  his  heirs,  executors,  asr- 
signs,  &c.,  whose  actions,  suits,  &c.  by  such  fraudulent  devices 
and  practices,  as  aforesaid,  shall  or  might  be  in  any  ways  dis- 
turbed, delayed,  or  defrauded,)  **  to  be  clearly  and  utterly  void." 
And  that  the     The  third  section  then  enacts,  "  That  all  and  every  the  parties  to 
parties  to         '^  such  feigned,    covinous,    or  fraudulent  feoffment,  gift,  grant, 
curaforfeitur    '^  alienation,  bargain,  conveyance,  bonds,  suits,  judgments,  exe- 
of  a  year's     ^  *^  cutioHs,  and  Other  tilings  before  expressed,  and  being  privy  and 
value  of  the      ^^  knowing  of  the  same,  or  any  of  them  ;  which  shall  wittingly 
and^  suffw  im-  ^*  ^^^  willingly  put  in  ure,  avow,  maintain,  justify,  or  defend  the 
prisonmentfor  ^^  same,  or  any  of  them,  as  true,  simple,  and  done,  had  or  made 
one  half  year.    '^  hMdJide,  and  lipon  good  consideration ;  or  shall  alien,  or  assign 
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''  any  the  lands^  tenements^  goode^  leftees^  or  other  thingB  before 
*^  iQentioned^  to  him  or  them  conveyed  ats  is  aforesaid^  or  any  part 
'^  thereof;  shall  incur  the  penalty  and  forfeiture  of  one  year's 
^^  value  of  the  said  lands,  tenements,  and  hereditaments,  leases, 
^'  rents,  commons,  or  other  profits,  of  or  out  of  the  same }  and  the 
^^  whole  value  of  the  said  goods  and  chattels ;  and  also  so  much 
^^  money  as  are  or  shall  be  contained  in  any  such  covinous  and 
'^  feigned  bond ;''  one  moiety  to  the  crown,  the  other  to  the 
party  grieved,  to  be  recovered  in  any  of  the  Queen's  courts  of 
record,  by  action,  &c. :  "  and  also  being  thereof  lawfully  con-^ 
^^  victed,  shall  suffer  imprisonment  for  one  half  year,  without  bail 
'^  or  mainprise/' 

The  statute  27  Eliz.  c.  4.  recites,  that  sulgects  and  corpora-  ^  B^^.  e.  4. 
tions,  *' After  conveyances  and  purchases  of  lands,  tenements,  JJ^Mhirf^of 
^^  leases,  estates,  and  hereditaments,  for  money,  or  other  good  fraodnient  taxi. 
''  considerations,  may  have,  incur  and  recrfve  great  loss  and  pre-  covinous  con- 
**  judice  by  reason  of  fraudulent  and  covinous  conveyances,  es-  ^•y*****>  **•» 
^'  tates,  gins,  grants,  charges,  and  limitations  of  uses  heretofore 
^'  made  or  hereafter  to  be  made  of  in  or  out  of  lands,  tenements^ 
^^  or  hereditaments  so  purchased  or  to  be  purchased ;  which  said 
'*  gifts,  grants,  charges,  estates,  uses,  and  eonveyanees  were,  or 
^^  hereafter  shall  be,  meant  and  intended  by  the  parties  that  so 
^^  make  the  same  to  be  fraudulent  and  covinous,  of  purpose  and 
^^  intent  to  deceive  sueh  as  have  purchased,  or  shall  purchase,  the 
^^  same ;  or  eke,  by  the  secret  intent  oi  the  parties,  the  same  to 
^^  be  to  their  own  proper  use,  and  at  their  free  disposition,  to^ 
^^  loured  nevertheless  by  a  feigned  countenance,  and  shew  of 
'^  words  and  sentences,  as  though  the  same  were  made  bond  Jlde, 
^^  for  good  causes,  and  upon  just  and  lawful  considerations."    The 
second  section  then  enacts,  ^'  That  all  and  every  conveyance.  And  enacts, 
^^  grant,  charge,  lease,  estate,  incumbrance,  and  limitation  of  use  or  that  fraudulent 
*'  uses  of  in  or  out  of  any  lands,  tenements,  or  other  hereditaments  ^^TtTdc- 
"  whatsoever,  had  or  made  for  the  intent  and  of  purpose  to  de-  ceiye  purchaa- 
**  fraud  and  deceive  such  person  or  persons,  bodies  poutic  or  cor-  en  «haU  be 
"  porate,  as  have  purchased  or  shaU  afterwards  purchase  in  fee-  '^*""* 
'^  simple,  fee  tail,  for  life,  lives  or  years,  the  same  lands,  tene- 
*^  ments  and  hereditaments,  or  any  part  or  parcel  thereof,  so  for* 
*^  merly  conveyed,  granted,  leased,  charged,  incumbered,  or  li- 
"  mited  in  use,  or  to  defraud  and  deceive  such  as  have  or  shall 
^^  purchase  any  rent,  profit  or  commodity  in  or  out  of  the  same, 
^'  or  any  part  thereof,  shall  be  deemed  and  taken"  (only  as  against 
that  person,  body  politic,   &c«  their  heirs,   suecessors,   execut- 
ors, &c.  and  persons  lawfully  daiming  under  them,  which  so 
purchase  for  money  or  other  good  consideration,  the  same  lands^ 
&c.)  ^^  to  be  utterly  void."    And  the  third  section  enacts,  ^^  That  And  that  the 
"  all  and  every  the  parties  to  such  fained,  covinous,  and  fraudu-  parties  to  ench 
^'  lent  gifts,  grants,  leases,  charges   or  conveyances  before  ex-  who^avo^^the 
"  pressed,  t)r  being  privy  and  knowing  of  the  same  or  any  of  same,  shall  in- 
"them,   which  shall  wittingly   and  willingly  put  inure,  avow,  ^Jj^^fV®'^*^ 
*^  maintain,  justify  or  defend  die  same  or  any  of  them  as  true,  ^^^  0*^^  * 
**  simple,  and  done,  had  or  made,  bond  fide^  or  upon  good  con-  lands,  &c.  and 
"  sideration,  to  the  disturbance  or  hindrance  of  the  ssdd  purchaser  "«ffcr"npji- 

*  ^  t_     j«         i_  sonnicni  tor 

^' or  purchasers,  lessees  or  grantees,  or  of  or  to  the  disturbance  one  half  year. 
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'^  or  hindrance  of  their  heirs,  successors,  executors,  administra- 

^'  tors,  or  assigns,  or  such  as  ha^e  or  shall  lawfully  claim  any 

"  thing  by,  from,  or  under  them  or  any  of  them,  shall  incur  the 

''  penalty  and  forfeiture  of  one  year's  value  of  the  said  lands, 

"  tenements,  and  hereditaments,  so  purchased  or  charged ;"  (the 

one  moiety  to  the  crown,  and  the  moiety  to  the  party  grieved, 

to   be    recovered    in  any  of   the   queen's  courts   of  record,  by 

action,  &c.)    *^  And  also,  being  thereof  lawfully  convicted,  shall 

'^  suffer  imprisonment  for  one  half  year  without  bsdl  or  main- 

«  prise." 

9  Ann.  c.  14.        The  statutes  relating  to  those  cheats  which  are  effected  by  means 

and  other  sta-  of  cards,  dice,  and  other  kinds  of  gaming  (and  particularly  the 

to*^flmli!r!'^    Statute  9  Anne,  c.  14.),  have  been  mentioned  in  a  former  part  of 

this  treatise,  (n) 

9  Geo.  2.  c.  5.       The  Statute  9  Geo.  2.  c.  5.  repeals  certain  acts  relating  to  con- 

B.  4.   Persons  juration,  witchcraft,  &c.,  and  then,  for  the  more  effectual  pre- 

cMreiws  i?t/cA-  "^ci^^i^g  *^d  punishing  of  any  pretences  to  any  acts  or  powers  of 

craft,  4-c.  teU   witchcraft,  sorcery,  inchantment,  or  conjuration,  whereby  igno* 

fortunes,  i^c,     |iant  pcrsous  are  frequently  deluded  and  defrauded ;  enacts,  ^^  That 

▼ktcd^^are*^??"  ^'  ^'  ^"7  Person  shall  pretend  to  exercise  or  use  any  kind  of  witch- 

f>e  imprisoned  ^'  craft,  sorccry,  Inchantment,  or  conjuration,  or  undertake  to  tell 

for  a  year:  and  <f  fortunes,  or  pretend  from  his  or  her  skill  or  knowledge  in  any 

io*giTe^iirc§e8  "  occult  or  crafty  science  to  discover  where  or  in  what  manner 

for  ^ood  be-      ^^  any  goods  or  chattels,  supposed  to  have  been  stolen  or  lost^ 

Jianonr.  «  ^i^y  jjg  found ;  every  person  so  offending,  being  thereof  law- 

''  fully  convicted  (on  indictment  or  information  in  England^  or 

'^  on  indictment  or  libel  in  Scotland)^  shall,  for  every  such  of- 

'^  fence,  suffer  imprisonment  by  the  space  of  one  whole  year  with- 

^^  out  bail  or  mainprise,  and  once  in  every  quarter  oi  the   said 

''  year  in  some  market  town  of  the  proper  county  upon  the  mar- 

^^  ket  day,  there  stand  openly  on  the  pillory  by  the  space  of  one 

^^  hour,  (o)  and  also  shall  (if  the  court  by  which  such  judgment 

^'  shall  be  given  shall  think  fit)  be  obliged  to  give  sureties  for  his  or 

'^  her  good  behaviour,  in  such  sum  and  for  such  time  as  the  said 

'^  court  shall  judge  proper  according  to  the  circumstances  of  the 

'^  offence,  and  in  such  case  shall  be  further  imprisoned  until  such 

**  sureties  shall  be  given."  (p) 

32  G  o  3  c  56       ^^^  Statute  32  Geo.  3.  c.  56.  entitled,  '^  An  act  for  prevent- 

offences  reiat-  i^g  ^he  counterfeiting  of  certificates   of  the  characters  of  ser- 

ing  to  the  gir-  vants,"  after  reciting  the  great  and  increasing  evil  occasioned  by 

iv?™»^*ift«     ^^86  *i^d  counterfeit  characters  of  servants  beine  iriven  either  per- 

cnaracters  to  ,,  .     .  .  ,  .,    .,  °  ®       ^      ^.i.  ^  * 

servants  made  sonaUy,  or  m  wntmg,  by  evil  disposed  persons,  enacts,  that  any 
punishable  by  person  falsely  personating  any  master  or  mistress,  or  the  executor, 
oSIi^on  be-  *"l°^M^8trator,  wife,  relation,  housekeeper,  steward,  agent,  or  ser- 
iort  two  jiu-  vant,  of  a  master  or  mistress,  and,  either  personally  or  in  writing, 
^ices.  giving  a  false  character  to  a  servant ;  or  pretending,  or  falsely  as- 

serting iu  writing,  that  a  servant  had  been  hired  for  a  period  of 
time,  or  in  a  station,  or  was  discharged  at  any  other  time,  or  had 
not  been  hired  in  any  previous  service,  contrary  to  truth ;  and 
any  person  offering  himself  or  herself  as  a  servant,  pretending  to 

(n)  yinte.  Vol.  I.  p.  304,  406.  Qishment  of  the  pillory,  except  in 

(o)  9  Geo.  S  c.  5.  s.  4.  cases  of  peijury,  &c.  see  56  Geo.  3.  c, 

(jp)  As  to  the  abolition  of  the  pu*      1 38. 
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have  served  where  he  or  she  has  not  served,  or  with  a  false  certifi-* 
cate  of  character,  or  who  shall  alter  such  certificate ;  and  any  per- 
son who  having  before  been  in  service  shall  pretend  not  to  have 
been  in  any  previous  service  5  shall,  on  conviction  before  two  jus- 
tices, forfeit  the  sum  of  twenty  pounds,  (q) 

The  statute  56  Geo.  3.  c.  63.  which  was  passed  for  reirulatinsr  56  Geo.  3.  c. 

LOO        ^n  I  fy 

the  general  penitentiary  for  convicts  at  Millbank^  in  the  county  of  Q^'g„ 
Middlesex,  enacts  by  s.  12.,  that  if  the  committee  (appointed  by  vants  of  the 
the  act)  shall  suspect  any  fraudulent  or  improper  charges  in  any  Penitentiary, 
accounts  of  the  governor,  or  other  officer  or  servant,  or  any  omis-  ^J^^r  any 
sion  therein,  they  may  examine  on  oath,  &c. ;  and  in  case  there  false  entry  or 
shall  appear  any  false  entry,  knowingly  made,  or  any  fraudulent  fraudulent 
omission,  or  bther  fraud  or  collusion,  they  may  dismiss  the  officer,  thcir'accoiiiits 
&c.  and  cause  an  indictment  to  be  preferred  against  them  at  the  or  other  fraud 
next  quarter  or  other  general  session  of  the  peace  for  the  county  of  collusion, 
wherein   the  penitentiary  is   situated,   or    any  other  adjoining  ^^^dVunish- 
county,  and  that  in  case  the  person  indicted  be  found  guilty  of  ed  by  fine  and 
such  oiFence,  he  shall  be  punished  by  fine  and  imprisonment  at  imprisonment., 
the  discretion  of  the  Court. 

By  the  Insolvent  Debtors'  Act,  1  Geo.  4.  c.  119.  s.  33.  it  is  1  Geo.4.  c. 
enacted  "  That  in  case  any  prisoner  shall,  with  intent  to  defraud  ppg*„Ju?^n| 
his  creditor  or  creditors,  wilfully  and  fraudulently  omit  in  his  omission  in 
schedule,  as  finally  amended  and  filed  in  the  said  Court,  at  the  thesched^lcof 
time  of  the  order  for  his  discharge  from  such  actual  custody  as  '" 

*^  aforesaid  any  eflects  or  property  whatsoever,  or  retain  or  except 
out  of  the  schedule,  as  wearing  apparel,  bedding,  working  tools 
and  implements,  and  other  necessaries,  more  in  value  than  twenty 
pounds,  every  such  person  so  ofiending,  and  any  person  aiding 
and  assisting  him  to  do  the  same,  shall,  upon  being  thereof 
convicted  by  due  course  of  law,  be  adjudged  guilty  of  a  misde- 
meanor ;"  and  the  Court  may  sentence  such  offender  to  be  im- 
prisoned and  kept  to  hard  labour  for  any  period  of  time  not  ex- 
ceeding three  years.  By  the  3  Geo.  4.  c.  123.  s.  24.  in  any  in- 
formation or  indictment  for  such  offences,  it  is  sufficient  to  set 
forth  the  substance  of  the  offence  charged  on  the  defendant,  with- 
out setting  forth  the  petition,  or  conveyance  or  assignment  to  the 
provisional  assignee,  appointment  of  assignee  or  assignees,  or  any 
assignment  whatever,  or  balance  sheet,  order  for  hearing,  adjudi- 
cation, order  for  discharge  or  remand,  or  any  warrant,  rule,  or- 
der, or  proceeding  of  or  in  the  said  Court,  except  so  much  of  his 
schedule  as  may  be  necessary  for  that  purpose,  (r) 


cc 


« 


€C 


an  insolveiU 
debtor. 


(q)  See  the  difTerent  sectioos  of  the 
statute,  the  substance  of  which  ouly 
is  here  given.  The  statute  provides 
al»io  that  the  ioformer  may  be  a  wit- 
ness, and  indemnifies  offenders  dis- 
covering accomplices  before  infor- 
mation. It  also  gives  a  form  of  con- 
viction, provides  for  the  recovery  of 
the  penalties,  and  gives  an  appeal  to 
the  quarter  sessions.  An  abstract  of 
the  statute  is  given  in  5  Bum.  Just 
ServaniBf  sect  11.  In  8  Ev.  Col.  Stat. 
Ptvi.  Cl.xxxi.  No.  IS.  p.  909.  note 


(1),  the  learned  editor  says,  that  a 
case  which  he  had  lately  known  to 
occur,  is  not  within  the  provisions  of 
the  act,  although  attended  with  all 
the  mischief  intended  to  be  provided 
against  by  it ;  viz.  the  case  of  assum- 
ing the'  name  of  another  person  who 
has  been  a  servant  in  the  same  place 
with  the  offender. .  As  to  the  civil 
consequences  of  knowingly  giving 
a  false  character,  see  1  Black.  Com. 
4S8.  note  (13). 
(r)  The  3  Geo.  4.  c.  12S.  s.  31.  con- 
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Mutiny  acta.  Xhe  annual  mntiny  acts  usually  contain  clauses  providing  for 
the  punishment  of  apprentices  and  other  persons  fraudulently  en- 
listing  themselves.  («) 

Cheats  and  frauds  and  false  personation,  for  the  purpose  of  ob- 
taining the  pay,  prize-money,  &c.  of  soldiers  or  sailors  mentioned 
in  subsequent  Chapters,  {t) 
Cheats  and  In  addition  to  the  statutes  which  have  been  thus  mentioned 

frauds  in  par-   there  are  others  relating  to  cheats  or  frauds  practised  by  servants 

Ucnlar trades.         j      .v  •  _^«     i        ^     j  j  -S.  i^i      i. 

and  others,  m  particular  trades,  and  pumshable  by  pecuniary 
fines  or  summary  proceedings,  before  magistrates,  which  will  be 
found  arranged  under  their  proper  titles  in  that  very  excellent 
work,  "  Dr.  Bum's  Justice  of  the  Peace." 

tains  a  amihir  provision  as  to  an  in«  apprentice  to  enlist  as  a  soldier,  and 

dictment,  &c.   against  an  insolvent  obtain  the  King's  bounty.    Jones's 

debtor  in  Ireland,  case,    ante,  289.     And  see  S  Burn. 

(f)  As  to  similar  offences  bj  per-  Just,  Military  Law. 
sons  enlisting  into  the  marine  rorces,  (I)  See  poH  Chap,  xx^^iii.  Oft  the 

aete  the  annual  acts  relating  to  those  Forgery  if  Official  Papers,  $c.  i  and 

forces.    We  have  seen  that  it  was  a  Chap.  xxzv.  Oil  FaUe  Penonation, 
cheat  or  fraud  at  common  law  for  an 
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CHAPTER  THE  THIRTY-SECOND. 


OF   FORGERY. 


tt 


FoRGSRY  at  common  law  has  been  defined  as  ^'  the  fraudulent  Definition  of 
"  making  or  alteration  of  a  writing  to  the  prejudice  of  another  ^^  offence. 
'  man's  right;"  (a)  or,  more  recently,  as  "a  false  making,  a 

making  malo  animoy  of  any  written  instrument,  for  the  purpose 

of  fraud  and  deceit :"  {b)  the  word  ^'  making  "  in  this  last  de- 
finition being  considered  as  including  every,  alteration  of,  or  addi- 
tion to,  a  true  instrument,  (c)  Besides  the  offence  of  forgery  at 
common  law,  which  is  of  the  degree  only  of  misdemeanor,  there 
are  a  great  many  kinds  of  forgery,  especially  subjected  to  punish- 
ment by  the  enactments  of  a  variety  of  statutes,  which  many  years 
ago  were  spoken  of  as  so  multiplied  as  almost  to  have  become  ge- 
neral, (d) 

These  statutes,  which,  for  the  most  part,  make  the  forgeries,  to 
which  they  relate,  capital  offences,  will  be  mentioned  in  subse- 
quent Chapters.  At  present  it  wiU  be  attempted  briefly  to  re- 
view the  doctrine  of  forgery  at  common  law,  together  with  such 
principles  and  decided  points  as  (though  some  of  them  may  have 
arisen  in  prosecutions  upon  particular  statutes)  appear  to  be  of 
general  application.  And,  pursuing  the  order  of  the  definitions 
above  given,  we  may  consider,  I.  Of  the  making  or  alteration  of  a 
written  instrument  necessary  to  constitute  forgery;  II.  Of  the 
written  instruments  in  respect  of  which  forgery  may  be  com- 
mitted ;  and  III.  Of  the  fraud  and  deceit  to  the  prejudice  of  an- 
other's right.  We  may  then  briefly  treat,  IV.  Of  principals  and 
accessories;  and  V.  Of  the  indictment,  trial,  evidence,  and  punish- 
ment* 

In  the  first  place,  however,  it  should  be  observed  that  the  of-  ^^  uulif^^^iif 
fence  of  forgery  may  be  complete,  though  there  be  no  publica-  the  forged  in- 

(a)  4  Black.  Coin.  247.  smith,  who  beateth  upon  his  anvil, 

{b)%  East.  P.  C.  c.  19.  s.  1.  p.  85S.  and  foi^th  what  fashion  or  8hap«  he 

Rex  V.  Parkes  and  Brown,  8  Leach  wi41 :  the  offence   is    called  crimen 

785.    2  East.  P.  C.  c.  10.  8.  40.  p.  faM,  and  the  offender/iil«arftM ;  and 

065.  the  Latin  word  to  forge  is  faUare,  or 

(c)  M,  Ibid,  As  to  the  word  forge^  fabricare" 

it  is  said  in  S  Inst.  ISO.  ''  To  forge  (<0  4  Black.  Com.  248. 
is   metaphorically    token   from  the 
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itrament,  is  .  tion  or  Uttering  of  the  forged  instrument.  For  the  very  making 
to  com ^icte^  with  a  fraudulent  intention,  and  without  lawful  authority,  of  any 
the  offence  of  instrument  which,  at  common  law,  or  by  statute,  is  the  subject  of 
forgery.  forgery,  is  of  itself  a  sufficient  completion  of  .the  offence  before 

publication ;  and  though  the  publication  of  the  instrument  be  the 
medium  by  which  the  intent  is  usually  made  manifest,  yet  it  may 
be  proved  as  plainly  by  other  evidence,  (e)  Thus,  in  a  case  where 
the  note,  which  the  prisoner  vras  charged  with  having  forged,  was 
never  published,  but  was  found  in  his  possession  at  the  time  be 
was  apprehended,  no  objection  was  taken  to  the  conviction,  on 
the  ground  of  the  note  never  having  been  published,  there  being 
in  the  case  circumstances  sufficient  to  warrant  the  jury  in  finding 
a  fraudulent  intention.  (/)  At  the  present  time  most  of  the  sta- 
tutes which  relate  to  forgery  make  the  publication  of  the  forged 
instrument,  with  knowledge  of  the  fact,  a  substantive  offence. 


SECTION  I. 


Of  the  making 
t>r  alteration 
of  a  written 
instrnment  ne- 
cessary to  con- 
•titate  forgery. 


Of  the  Making  or  Alteration  of  a  Written  Instrument  necessary 
^  to  Constitute  Forgery. 

Not  only  the  fabrication  and  false  making  of  the  whole  of  a 
written  instrument,  but  a  fraudulent  insertion,  alteration,  or  era- 
sure, even  of  a  letter,  in  any  material  part  of  a  true  instrument^ 
whereby  a  new  operation  is  given  to  it,  will  amount  to  forgery; 
and  this,  although  it  be  afterwards  executed  by  another  person 
ignorant  of  the  deceit,  {g)  And  the  fraudulent  application  of  a 
true  signature  to  a  false  instrument,  for  which  it  was  not  intended^ 
or  vice  versd,  will  also  be  forgery.  (A)  Thus  it  is  forgery  in  a  man 
who  id  ordered  to  draw  a  will  for  a  sick  person,  to  insert  legacies 
in  it  of  his  own  head,  (t)  So  if  a  man  insert  in  an  indictment  the 
names  of  those  against  whom,  in  truth,  it  was  not  found ;  (Ar)  Or, 
if,  finding  another  name  at  the  bottom  of  a  letter,  at  a  considerable 
distance  from  the  other  writing,  he  cause  the  letter  to  be  cut  off, 
and  a  general  release  to  be  written  above  the  name,  and  then  take 
off  the  seal,  and  fix  it  under  the  release.  (/)     And  in  a  late  case  it 


(e)  2  East.  P.  C.  c.  19.  s.  4.  p.  855. 

(f)  Elliott's  case,  1777,  1  Leach 
173.  8  East.  P.  C.  c.  19.  s.  44.  p.  951. 
8  New  R.  93.  note  (a).  And  see  also 
Crocker's  case,  Russ.  &  Ry.  97.  2 
Leach  987.  where  it  appears  to  have 
beea  holdea  by  Le  Blanc,  J.,  that 
though  the  note  there  in  question  had 
been  kept  in  the  prisoner's  possession, 
and  never  attempted  to  be  uttered  by 
him ;  yet  it  was  a  question  for  the 
jury  under  all  the  circumstances  of 


the  case,  whether  the  note  had  been 
made  innocently,  or  with  an  intent  to 
defraud. 

Or)  8  Bast.  P.  C.  c.  19.  s.  4.  p.  855. 

{h)  Id,  ibid. 

(t')  Noy.  101.  Moor  759,  760.  S 
Inst  170.  1  Hawk.  P.  C.  c  70.  s.  9. 
3Bac.  Ah.  Farg.{Ah 

(Ar)  Rex  v.  Marsh  and  others,  3 
Mod.  66.     1  Hawk.  P.  C.  c.  70.  s.  8. 

(I)  3  Inst.  171.1  Hawk.  P.  C.  c.  70w 
s.  8.    3  Bac,  Ab.  /btj,  (A). 
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appears  to  have  been  considered  that  if  a  party  make  a  copy  of  a 
receipt,  add  to  such  copy  material  words,  not  in  the  original,  and 
then  offer  it  in  evidence  on  a  suggestion  of  the  original  being  lost^ 
he  may  be  prosecuted  for  for^ry.  (m)  The  fraudulent  alteration 
of  a  material  part  of  a  deed  is  forgery ;  as  the  making  a  lease  of 
the  manor  of  Dale  appear  to  be  a  lease  of.  the  manor  of  Sale,  by 
changing  the  letter  D.  into  an  S. ;  or  the  making  a  bond  for  five 
hundred  pounds,  expressed  in  figures,  seem  to  have  been  made  for 
five  thousand  :  (n)  and  though  it  seems  to  have  been  thought  that 
a  deed,  so  altered,  is  more  properly  to  be  called  a  false  than  a 
forged  deed,  not  being  forged  in  the  name  of  another,  nor  his  seal 
nor  hand  counterfeited ;  (o)  yet,  according  to  the  better  opinion, 
such  an  alteration  amounts  to  forgery;  on  the  ground  that  the 
fraud  and  villany  are  the  same,  as  if  there  were  an  entire  making 
of  a  new  deed  in  another's  name  3  and  also  that  a  man's  hand  and 
seal  are  falsely  made  use  of  to  testify  his  assent  to  an  instru- 
ment, which,  after  such  an  alteration,  is  no  more  his  deed  than  a 
stranger's,  [p)  Altering  the  date  of  a  bill  of  exchange  after  ac- 
ceptance, and  thereby  accelerating  the  time  of  payment,  would 
come  within  the  same  rule,  (q)  And,  upon  the  principle  that  the 
false  making  of  any  part  of  a  genuine  note,  which  may  give  it  a 
greater  currency,  is  forgery ;  it  was  holden,  in  a  modern  case,  that 
where  a  note  of  country  bankers  was  made  payable  at  their  house 
in  the  country,  or  at  their  banker's  in  London,  and  the  London 
banker  had  failed,  it  was  forgery  to  alter  the  name  of  such  London 
banker  to  the  name  of  another  London  banker,  with  whom  the 
country  bankers  had  made  their  notes  payable  subsequently  to  the 
failure.  The  Judges  held  that  the  act  done  by  the  prisoner  was  a 
false  making,  in  a  circumstance  material  to  the  value  of  the  note, 
and  its  facility  of  transfer,  by  making  it  payable  at  a  solvent  in- 
stead of  an  insolvent  house,  (r)  And  upon  the  general  principle 
that  the  alteration  of  a  true  instrument  makes  it,  when  altered,  ^a 
foi^ery  of  the  whole  instrument,  it  was  holden  that  where  the  in- 
dictment charged  the  prisoner  with  '^  making,  forging,  and  coun- 
'*  terfeiting  "  a  bill  of  exchange,  and  with  uttering  it,  knowing  it 
to  be  forged ;  and  the  evidence  was  of  an  alteration  of  the  bill  of 
exchange  from  10/.  to  50/.  in  the  part  of  it  in  which  the  sum  is 
expressed  in  figures,  and  also  in  the  part  in  which  it  is  expressed 
in  letters,  the  prisoner  was  properly  convicted ;  though  the  sta- 
tute, on  which  the  indictment  proceeded,  7  Geo,  2,  c.  ^.  contains 


(m)  67  Lord  Elleaborough,  C^  J., 
in  Upfold  V,  teit,  5Esp.  100.  The 
words  inserted  were  **in  full  of  all 
demands." 

(11)  Moor  619.  I  Hawk.  P.  C.  c.  70. 
S.2.  So  in  Blsworth*s  case,  2  East 
P.  C.  c.  19.  s.  68.  p.  986.,  where  a 
cypher  being  added  after  the  figure  8, 
the  bill,  which  was  for  8/.,  became  a 
bill  for  801. 

(o)  3  Inst  169. 

(jp)  1  Hawk.  P.  C.  c.  70.  s.  S.  S 
Bac.  Ab.  Forg,  (A)  in  the  notes. 


iq)  Master  p.  Miller,  4T.  R.  SSO. 
2  East  P.  C.  c.  19.  s.  4.  p.  853. 

(r)  Rex  V,  Treble,  2  Taunt  328, 
333.  2  Leach  1040.  Russ.  &  Ry. 
164.  The  alteration  was  effected  by 
pasting  a  slip  of  paper  bearing  the 
words  Ramsbottora  and  Co.,  over  the 
words  Bioxam  &  Co.,  in  the  same 
manner  as  the  prosecutors  had  them- 
selves altered  tneir  re-issuable  notes 
after  the  failure  of  their  first  London 
bankers,  Blozam  &  Co.  • 
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Ezpung^ing  an 
indorsement 
on  a  bank 
note. 


Forgery  an4 


the  word  alter  as  well  as  the  word  forge ;  "  if  any  person  Bhall 
falfiely  make^  alter,  forge^  or  counterfeit^  or  utter,  or  publish,  as 
tme,  any  false,  altered,  forged,  or  counterfeited,  &c. ;"  from  which 
it  was  contended  that  to  tUter  a  bill  of  exchange  was  made  a  dis- 
tinct offence,  (a)  So  altering  a  banker's  one  pound  note  by  sub- 
stituting th^  word  ten  for  the  word  one,  was  held  to  be  forgery.  (^) 
And  discharging  one  indorsement  and  inserting  another,  or  mak- 
ing it  thereby  a  general  instead  of  a  special  indorsement,  has  been 
holden  to  be  altering  an  indorsement«  (u) 

The  expunging,  by  means  of  lemon  juice  (laid  in  the  indict- 
ment to  be  a  certain  liquor  unknown  to  the  jury,)  an  indorsement 
on  a  bank  note,  was  holden  to  be  a  rasing  of  the  indorsement 
within  the  statute  8  &  9  W.  3.  c.  29.  s.  86.,  which  relates  to  the 
altering  or  rasing  any  indorsement  on  any  bank  bill,&c.  {s) 

In  a  case  where  the  prisoner  procured  a  deed  to  be  forged,  as 

teradon^of  the  ^^^  ^^®  ^'  ^'  ^^^  ^^^  ^^^  couveying  a  certain  estate  for  life  to 

deed.  M.  K.;  and  after  the  death  of  one  of  die  supposed  grantors,  had 

procured  the  forged  deed  to  be  altered  by  enlarging  the  gnmtee's 

estate  to  a  fee  j  and  was  convicted  of  forgmg  and  uttering  it  in  the 

state  to  which  it  was  so  altered ;  this  was  holden  to  be  well  by  all 

the  Judges;  as  being  no  less  a  forgery  after  than  before  such 

alteration,  (y) 

As  to  forgery        It  selsms  that  a  man  cannot  be  guilty  of  forgery  by  a  bare  non 

by  fraudulent  feosonce  ;  as  if  in  drawing  a  will  he  should  omit  a  legacy  which 

^tten  tnstro-  ^®  ^^'^  directed  to  insert :  but  it  appears  to  have  been  holden  that 

if  the  omission  of  a  bequest  to  one  cause  a  material  alteration  in 

the  limitation  of  a  bequest  to  another,  as  where  the  omission  of  a 

devise  of  an  estate  for  life  to  one  man  causes  a  devise  of  the  same 

lands  to  another  to  pass  a  present  estate,  which  otherwise  would 

have  passed  a  remainder  only,  the  person  making  such  an  omission 

is  guilty  of  forgery,  {z) 

A  man  may  be  guilty  of  forgery  by  making  a  fidse  deed  in  his 
own  name.  Thus  it  has  been  holden  to  be  forgery  for  a  person  to 
make  a  feoffment  of  certain  lands  to  I.  S.,  and  afterwards  make  a 
deed  of  feoffment  of  the  same  lands  to  I.  D.  of  a  date  prior  to  that 
of  the  feoffment  to  I.  S.;  for  herein  he  falsifies  the  date  in  order  to 
defied  his  own  feoffee,  by  making  a  second  conveyance,  whidi  at 
the  time  he  had  no  power  to  makie.  (a)  And  it  is  also  said  that 
his  crime  would  have  been  the  same  if,  by  his  conveyance,  he  bad 
passed  only  an  equitable  interest  for  good  consideration,  and  had 


ment. 


Making  a  false 
deed  in  a  man's 
cwn  name. 


(f)  Teague'scase,  cor.  Le  Blanc,  J., 
Heri!ford  Suiq.  Asa,  18QS,  Mich.  T. 
1802.  2  Bast  P.  C.  c.  19.  s*  55.  p.  979. 
Kuss.  &  Ry.  33.  The  Judges  held 
that  the  point  was  i^vemed  by  Daw- 
son's case,  Mich.  SGeo.  1.  IStr.  19* 
2  East.  P.  €.  c.  19.  s.  &b.  p.  078.  where 
the  prisoner  haTiog  altered  the  fi^ie 
of  2  in  a  bank  aote  to  5  (220/.  to  520/. ) 
tea  of  the  Judges  agreed  that  it  was 
forging  and  couoterfeitiiig  a  haak 
note;  and  .that  3 Inst  171,  172,  was 
not  law  in  this  respect;  fi»r  non  om^ 
iump9it  might  be  pleaded  to  such  a 


note. 

(0  Eex  V.  Post,  Bast.  T.  1806,  and 
Russ.  &  Ey.  101. 

(tt)  Rex  V.  Birkett  and  Brady,  Rosa. 
&  Ry.  251. 

<4r)  Rex  V.  Bigg,  3  P.  Wins.  419. 

<^)  leader's  ewe,  1800.  8  East. 
P.  C.  c.  19>s.4.p.  855. 

(s)  Moor  762.  Noy.  101.  I  Hawk. 
P.  C.  c.  70.  s.  6.  3  Bac.  Ab.  Forg,  (A) 
2  East.  P.  C.  c.  19.  s.  4.  p.  856. 

(a)  3  Inst  169.  Pult.46b.  iHawk. 
P.  C.  c.  7  0.  s.  2.    3  Btc.  Ah.  /Vrg.(A) . 
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afterwards  by  such  a  subsequent  antedated  conveyance  endeavoured 
to  avoid  it.  (6) 

If  a  bill  of  exchange^  payable  to  A.B.  or  order,  get  into  the  Indorsinffabui 
hands  of  another  person  of  the  same  name  with  the  payee,  and  ^^  ersoa  oUbe 
such  person,  knowing  that  he  is  not  the  real  payee,  in  whose  same  name  as 
favour  it  was  drawn,  ii^dorse  it,  for  the  purpose  of  fraudulently  the  payee, 
possessing  himself  of  the  money,  he  is  guilty  of  forgery,  (c) 

The  uttering  of  a  note,  as  the  note  of  another  person,  has  been  Uttering  a  note 
holden  to  be  forgery^  though  such  note  was  made  in  the  same  "^^^  iame\s 
name  as  that  of  the  prisoner.  that  of  the  pri- 

The  point  arose  in  the  following  case :  two  prisoners,  named  ^o^®**' 
Parkes  and  Brown,  were  indicted  for  forffinir  a  promissory  note,  of  Parkes*  and 

.«u:«u  ^u«  r^ii^«,4««  :«  «  -^•.•,  CF     o       IT  J  ^         Brown's  case. 

which  -the  following  is  a  copy.  Holden  to  be 

forgery  to  ut- 

iwr     n  o^  iim^A^c^,  Salop,  April  20,  1796.       J-a-te^a. 

No.  B.  248.  another, 

I  promise  to  .pay  -to  bearer,  on  demand,  at  Messrs.  Down,  though  made 
Thornton,  and  Co.'s,  bankers,  London,  the  sum  of  Five  Guineas,  ^^  *^f  P"" 
for  value  received.     For  Self  and  Co.  name. 

Thomas  Brown,  (rf) 
FivB  Guineas. 

Entered,  T.  B. 

There  was  a  second  count  for  uttering  the  same,  knowing  it  to 
be  forged-  The  following  facts  appeared  in  evidence :  the  prisoner, 
Brown,  uttered  the  note  to  one  Hulls,  a  shoemaker,  in  part  pay- 
ment for  a  quantity  of  boots  and  shoes  which  he  had  bought,  under 
A  pretence  that  he  was  a  Captain  Brown  of  the  l/th  regiment, 
and  going  immediately  to  the  West  Indies.  At  the  time  when  he 
bargained  for  the  articles  at  HuUs's  shop,  he  told  Hulls  that  if  he 
would  send  his  boy  with  him  he  would  send  back  the  money :  but 
Hulls  declined  this,  and  went  himself  with  the  prisoner.  While  on 
their  way.  Brown  said  that  his  brother  was  agent  to  the  17th 
regiment^  and  would  buy  all  the  shoes  Hulls  had :  and,  upon  their 
coming  to  a  public-house,  he  invited  Hulls  to  go  in,  saying,  he 
ghould  see  his  brother  presently.  They  then  sat  down  together, 
on  a  bench  in  the  garden  of  the  public-house ;  and  Brown  pro- 
ceeded to  speak  further  of  his  brother,  who,  be  said,  had  just 
married  a  lady  with  a  fortune  of  15,000/.  and  had  deposited  it  in 
the  hands  of  Down  and  Thornton.  After  some  time,  the  brother 
not  appearing.  Brown  went  into  the  house,  and  returned  again, 
using  expressions  of  disappointment  at  the  absence  of  his  brother, 
and  added :  ^*  I  am  sorry  I  cannot  pay  you  in  gold :  but  I  can  give 
"  you  what  is  just  as  good,  one  of  my  brother's  drafts,  for  which 
*^  I  have  been  into  the  house  to  get  cash,  but  the  landlord  has  not 
^^  enough  by  him.''  He  then  produced  the  note  in  question,  and 
gave  it  to  Hulls,  who  asked  if  it  "vtras  on  the  money  lodged  with 

{b^  \  Hawk.  ^.  C.  c.  70.  s.  S.  3  the  bearer  on  demand  T  and  also  the 
Bac.  Ab.  Forg,  (A)  ia  the  notes.  Moor  .  words,  "  the  sum  of  five  giiloeas,  for 
€65.  value  received  for  Self  and  Co."  wert 

(c)  Mead  v.  Young,  4T.  R.  38.  printed  in  the  note. 

(if)  The  words,  *'  1  promise  to  pay 

Yoj..  II.  y 
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Down  and  Co.'s^  Brown  said  that  it  was ;  and  added,  that  his 
brother  and  he  always  paid  in  that  manner  on  demand,  for  they 
wanted  no  credit.  He  then  appointed  Hulls  to  meet  him  in  the 
afternoon,  at  another  place,  where  he  would  pay  him  the  balance. 
The  note  was  soon  discovered  to  be  a  forgery,  and  Hulls  could 
hear  nothing  more  of  Brown.  It  further  appeared,  that  Parkes 
and  Brown  were  connected  together ;  and  that  when  Parkes  was 
taken  up,  more  than  forty  of  these  five-guinea  notes,  in  blanks 
were  found  upon  him,  dated  Ringhton,  Salop ;  and  a  few  of  the 
same  sort  of  notes  were  also  found  concealed  under  a  board  in  a 
shop  where  the  prisoner  Brown  was  arrested,  and  which  it  was 
probable  he  had  thrust  there.  The  note  in  question  was  proved 
to  be  filled  up  in  the  hand-writing  of  Parkes;  and  the  name 
Thomas  Brown  was  also  in  the  hand- writing  of  Parkes.  In  Parkes's 
pocket-book  was  found  a  receipt  under  a  cover,  addressed  to 
Thomas  Brown,  at  the  Compter,  (the  prison  to  which  Brown  had 
been  committed,)  for  21/.,  for  four  five-guinea  bills.  It  was  also 
proved  that  Down  and  Co.  had  no  such  customer  as  Thomas 
Brown,  of  Ringhton  in  Shropshire ;  and  there  was  no  evidence 
that  the  prisoner  Brown  had  any  residence  or  connection  at  that 
place.  Upon  this  evidence  the  jury  found  both  the  prisoners  guilty; 
and  stated  that  they  thought  Parkes  signed  the  note  in  question 
with  Brown's  assent,  and  that  Brown  uttered  it  under  a  repre- 
sentation that  it  was  his  brother's,  knowing  that  it  was  not  so, 
with  intent  to.  defraud  Hulls.  The  following  objections  to  the 
conviction  were  then  taken  by  the  counsel  for  the  prisoner :  first, 
that  the  name  Thomas  Brotvn  was  the  real  name  of  one  of  the 
prisoners;  secondly,  that  it  was  no  forgery  in  Parkes  to  sign  the 
name  of  Thomas  Brown,  with  his  consent ;  thirdly,  that  if  Parkes 
were  not  guilty  of  forgery.  Brown  could  not  be  guilty  of  uttering 
the  note  knowing  it  to  be  forged ;  and  fourthly,  that  the  subse- 
quent misrepresentation  of  Brown  ought  not  to  affect  Parkes,  as 
there  was  no  evidence  that  he  was  aware  of  the  fraudulent  circum- 
stances under  which  Brown  would  utter  the  note :  the  principle 
being,  that  misrepresentations  do  not  amount  to  forgery,  or  make 
that  a  forgery  which  was  not  so  at  the  time  of  the  original 
making. 

These  points  were  submitted  to  the  consideration  of  the  twelve 
Judges,  who  held  the  conviction  wrong  as  to  Parkes,  on  a  ground 
irrelevant  to  the  subject  now  under  consideration ;  but  all  of  them 
held  the  conviction  right  as  to  Brown  :  and  Grose.  J.,  afterwards 
delivered  their  opinion.  "  He  observed,  as  to  the  first  objection, 
"  that  the  definition  of  forgery  was,  *  the  false  making  a  note,  or 
"  other  instrument,  with  intent  to  defraud ;'  (e)  which  might  be 
*^  done  either  by  using  the  name  of  one  who  did  not  exist,  or  of 
"  one  who  did  exist,  without  his  consent.  That  this  was  of  the 
"  former  description ;  being  uttered  by  the  prisoner  as  the  note 
'^  of  his  brother,  no  such  person  as  his  brother  of  that  name  ap- 
"  pearing  to  exist :  and  that  the  circumstance  of  its  being  made 
'^  m  the  same  name  as  his  own  could  not  make  any  difference  ] 

(e)  Jnte,  317. 
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*^  being  uttered  as  the  note  of  another,  and  not  his  own.  The 
^^  same  answer  applied  to  the  second  objection.  As  no  such  person 
'^  existed  to  whom  the  name  of  Thomas  Brown,  as  the  signer  of 
^^  the  note^  applied,  there  could  be  no  consent  given  to  sign  the 
'^  name.  It  was  signed  by  the  authority  of  a  Thomas  Brown,  but 
*^  not  of  the  Thomas  Brown  for  whose  note  it  purported  to  be  given. 
^^  For  the  person  in  whose  name  the  note  was  made  was,  according 
^^  to  the  description  of  him  in  the  note,  then  a  resident  at  Ringhton, 
^^  in  Salop ;  and  it  imported  that  he  was  a  correspondent  of  Down, 
^^  Thornton,  and  Co.,  and  had  money  in  their  hands;  and  he  was 
*^  also  represented  to  be  the  brother  of  the  prisoner ;  but  no  such 
*^  person  of  that  name  and  description  appeared  to  exist.  And 
'^  all  this  was  proved  and  found  to  be  done  for  the  purpose  of  fraud. 
^'  Thirdly,  that  the  indictment  did  not  charge  that  Brown  uttered 
^'  the  note  knowing  it  to  have  been  forged  by  Parkes^  but  only 
^*  knowing  it  to  have  been  forged ;  and,  therefore,  let  it  have 
^^  been  forged  by  whomsoever  it  mighty  it  was  equally  an  offence 
*«  in  Brown  to  utter  it."  (/) 

The  foregoing  case  has  been  observed  upon  by  a  learned  writer,  po^^t  sur- 
who  says  that^  though  supported  by  the  highest  authority,  it  has  gested  upoa 
always  appeared  to  him  to  rest  upon   very  questionable  prin-  *^®  preceding 
ciples*  {g)    And  he  cites  a  case,  where  upon  the  facts  that  a  bill  ^''^* 
made  by  the  prisoner  D.  Walker,  (who  was  a  pauper  at  Man- 
chester) was  dated  Liverpool,   signed  D.  Walker  and  Co.,  and 
drawn  on  Devaynes  and  Co.  London  ;    and  that  similar  bills  had 
been  before  drawn  in  the  same  manner,  and,  being  provided  for 
before  due,  had  been  regularly  paid,  although  the  drawer  was 
unknown  to  the  house ;    the  case  in  question  was  cited   as  an 
authority :  but  the  learned  Judge  ruled,   that  the  evidence  was 
not  sufficient  to  go  to  the  jury.  (A)     And,  in  discussing  the  effect  of 
a  false  representation,  he  refers  to  the  following  case,  where  the 
prisoner  assumed  to  be  the  real  indorser  of  a  bill ;  yet,   as  there 
was  no  false  making,  it  was  bolden  not  to  be  forgery  ;  though  the 
act  was  done  in  concert  with  the  real  indorser,  and  for  the  purpose 
of  fraud,  (t) 

The  prisoner,    John  Hevey,  was  indicted  for  forging  an  in-  Hevey'sciwe. 
dorsement  on  the  back  of  a  bill  of  exchange,   in  the  name  of  assumed^trbc 
Barnard   M^Carty,    with  intent  to  defraud  Wm.   Masters   and  the  real  in- 
Edward  Beauchamp,  &c ;  and  the  indictment  contained  a  second  ^?."®^  ®^  * 
count,  for  uttering  and  publishing  a  forged  indorsement  in  the  ^^^^^  w«8*no 
name  of  Barnard  M^Carty,  with  the  like  intention.     The  bill  of  false  making, 
exchange  in  question  was  in  the  following  form : —  *'  was  hoiden 

(/)  Rex  o.  Parkes and  BrowD ,  1 796,  {h)  Walker*s  case,  cor,  Cbambre,  J. , 

1797.    2  Leach  775.    2£ast.P.  C.c.  XanciMier,  about  the  year  1807.    Id. 

19.  s.  49.  p.  963.   Brown  accordingly  Ibid. 

received  sentence  of  death,  but  was  (t)  This  appears  to  have  been  a  false 

not  executed.    8  Leach  788.  pretence  within  the  statute  SO  Geo.  S. 

Cr)  6  Bv.  Col.  Stal.  Ft.  y.  CI.  zii,  c.  24.    And  see  now  7  &  8  0. 4.  c.  89. 

p.  580.  Ante^%^%, 
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not  to  be  for- 
gery, though 
the  act  was 
done  in  con-' 
cert  with  the 
real  indorser 
and  for  the 
purpose  of 
fraud. 


"  No.  59.  £30. 

«  Bath  Bank,  Nov.  19/ A,  1781. 
"  Thirty-one  days  after  Bight,  pay  Mr.  Barnard  M^Carty,  or 
^^  order,  thirty  pounds  value  received,  for  Smith,  Moore,  and  Co. 

«  Jer.  ConaeU.'' 
«  To  Rich.  Beatty,  and  Co. 
«  No.  19,  Great  St.  Helen's,  London:* 


It  appeared  in  evidence,  that  the  prisoner  came  to  the  shop  of 
Beaucharop  and  Masters,  who  were  pawnbrokers,  to  buy  a  watch, 
and  offered  them  the  bill  in  question,  with  the  indorsement  then 
written  on  it ;  that  they  hesitated  about  taking  it,  upon  which  he 
told  them  it  was  a  good  bill,  that  his  name  was  Barnard  M^Carty, 
that  he  had  indorsed  it,  and  that  Beatty  and  Co.,  by  whom  the- 
bill  purported  to  be  accepted,  were  agents  to  the  Bath  bank. 
The  pawnbrokers  were  not  satisfied,  and  sent  their  servant  to  St. 
Helen's,  to  inquire  about  the  acceptance  3  but  upon  his  returning 
and  saying  that  he  had  seen  a  person  at  St.  Helen's,  who  said  the 
acceptance  was  good,  they  let  the  prisoner  have  the  watch,  and 
gave  him  the  difference  of  the  bill.  It  was  then  proved,  that  the 
prisoner  had  procured  the  plate  to  be  engraved  some  time  before, 
containing  the  form  of  the  bill  in  question,  and  had  printed  se- 
veral hundred  copies;  that  he  had  always  been  known  by  the 
name  of  John  Hevey ;  and  that  no  such  person  as  Smith,  Moore^ 
and  Co.  could  be  found  in  Bath ;  though  there  were  such  names 
put  on  the  door  of  a  house,  from  whence  the  person  who  had 
been  there  had  run  away.  It  was  proved  also,  that  the  names  of 
Beatty  and  Co.  were  on  a  counting-house  door  in  Great  St. 
Helen's,  where  a  man  of  the  name  of  Beatty,  who  said  he  was  a 
clerk,  had  lived ;  but  was  since  taken  up  and  lodged  in  prison* 
And  it  further  appeared,  that  there  was  such  a  man  as  Barnard 
M*Carty,  and  that  the  indorsement  was  in  fact  of  his  hand-wri* 
ting.  Upon  this  evidence  the  jury,  under  the  direction  of  the 
learned  Judge,  who  tried  the  prisoner,  found  a  verdict  of  guilty, 
and  found  specially  that  there  was  such  a  person  existixig  as 
Barnard  M^Carty,  and  that  the  indorsement  was  of  his  band- 
writing  ;  that  the  prisoner  was  not  that  person,  but  had  passed 
himself  upon  the  prosecutors  as  such  at  the  time  he  tendered  the 
bill  in  payment.  The  case  was  afterwards  submitted  to  the  oon- 
sideration  of  the  twelve  Judges,  who  were  all  of  opinion,  that  it 
did  not  amount  to  forgery ;  for  there  was  no  false  indorsement ; 
the  jury  having  found  that  the  indorsement  was  truly  made  by  a 
real  person  whose  name  it  purported  to  be.  {k) 
^^'deKH*'  ^^^  ^^  ^  tnor^  recent  case  it  was  holden,  by  a  majority  of  the 
«o»  of  thrac-  Judges,  upon  a  case  reserved,  that  the  adopting  a  false  description 
ceptor,butnot  and  addition,  where  a  false  name  was  not  assumed,  and  where 
held'not'to  be  ^^'^^^  ^^^  °®  person  answering  the  description  or  addition^  was 
forgery.  uot  a  forgery.    The  bill  of  exchange  upon  which  the  indictment 

proceeded,  was  addressed  to  Mr.  Thomas  Bowden,  Baize  Manu- 
facturer, Romford,  Essex ;  and  drawn  by  the  prisoner  in  his  own 


(*)  Hevey's  case,  eor,  Asbhurst,  J. 
O.  B.  1782,  aud  considered  by  the 


Judges  ia  Hil.  T.  ir  9.    1  Leach  S89. 
S  East.  P.  C.  c.  19.  s.  5.  p.  856. 
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name.  It  was  proved  that  the  prisoner  uttered  this  bill^  with 
an  acceptance  thereon  in  the  hand- writing  of  Thomas  Bow- 
den,  whom  the  prisoner  had  known  for  many  years,  but  who 
never  had  carried  on  the  business  of  a  baize-manufacturer  at  Rom- 
ford, nor  ever  resided  there.  The  bill  was  accepted  by  Bowden, 
payable  at  No.  40,  Castle- street,  Holbom  ;  and  the  person  who 
lived  at  that  house,   and  who  knew  Bowden,  and  was  well  ac- 

auainted  with  his  hand- writing,  stated  that  he  was  surprised  at 
lowden's  accepting  the  bill,  payable  at  his  house,  as  he  did  not 
reside  there,  and  had  no  authority  from  the  witness  to  make  any 
bills  payable  at  that  house.  The  learned  Judge  left  it  to  the  jury 
in  the  first  place  to  consider,  whether  there  was  any  such  person 
as  Thomas  Bowden ;  and,  if  there  was,  whether  the  acceptance 
was  his  :  and  that  if  there  was  no  such  person,  or  the  acceptance 
was  not  his,  and  the  prisoner  at  the  time  he  offered  the  bill  to  the 
prosecutors  knew  either  that  there  was  no  such  person,  or  if  there 
was,  that  he  had  not  accepted  it,  they  should  find  him  guilty. 
He  also  gave  diem  other  directions ;  but  the  jury  found  that  there 
was  no  such  person  as  Thomas  Bowden,  and  the  prisoner  was  con- 
Ticted.  The  learned  Judge,  however,  being  of  opinion,  from  the 
evidence,  that  there  was  such  a  person,  and  that  the  acceptance 
was  his  hand-writing,  reserved  the  case  for  the  opinion  of  the 
Judges,  on  the  point  whether,  assuming  that  the  acceptance  was 
the  hand- writing  of  Bowden,  the  prisoner,  by  the  giving  on  the 
face  of  the  bill  a  false  description  of  Bowden,  and  uttering  the 
Irill  after  it  was  accepted  by  Bowden,  with  this  false  description, 
with  intent  to  defraud,  brought  himself  within  any  of  the  counts 
of  the  indictment  which  charged  a  foi^ery  of  the  bill,  and  an  ut« 
tering  and  publishing  the  forged  bill ;  and  also  a  forging  of  the 
acceptance,  and  the  uttering  and  publishing  such  forged  accept- 
ance.   And  a  majority  of  the  Judges  held  the  conviction  wrong.  (/) 

A  bill  was  addcessed  to  Messrs.  Williams  and  Co.,  bankers,  Watts'f  case. 
Birchin-fame,  London  ;  and  it  appeared  that  possibly  the  figure  3, 
on  the  lower  left-hand  corner  of  the  bill,  might  have  been  inserted 
originally  as  part  of  the  address,  but  the  evidence  left  that  matter 
in  doubt.  Ihe  prisoner  was  asked  at  the  time  when  he  was 
drawing  the  bill,  whether  the  acceptors  were  Williams,  Birch, 
and  Co.,  and  his  answers  imported  that  they  were.  Williams, 
Birch,  and  Co.  lived  at  No*  20,  Birchin-lane ;  and  it  was  proved 
Boi  to  have  been  their  acceptance.  There  were  no  known  bankers 
in  London  using  the  style  of  Williams  and  Co.  except  Williams, 
Birch,  and  Co.;  bwt  at  No.  3,  Birchin-lane,  the  name  "  Williams 
^'  and  Co.''  was  on  the  door ;  and  some  bills  addressed  to  Messrs. 
Williams  and  Co.,  backers,  Swansea,  had  been  accepted  payable 
at  No.  3,  and  had  been  paid  there.  There  was  no  evidence  as  to 
tile  person  who  lived  at  No.  3 ;  but  another  bill,  of  the  same  tenor 
as  t^at  in  question,  drawn  by  the  prisoner,  had  been  accepted 
there.  It  was  faoMen,  upon  these  facts,  that  the  prisoner  was 
improperly  convicted  of  uttering  a  foiled  acceptance,  knowing  it 
to  be  forged,  (m) 

The  cases  in  which  a  party  committing  forgery  has  used  a  Cases  in  which 

a  party  com- 
(0  Rex  V.  Webbi  Ruai.  &  Ej.  40£i.         (m)  Rex  v.  Watts,  Ra88.&  Ry.48a. 
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mitting  for- 
gery has  used 
a  name  differ-' 
cDt  from  his 


own. 


Assuming  the 
name  of  a 
person  really 
existing. 


Dunn's  case* 
Where  a  note 
charged  to  be 
forged,  though 
made  by  the 
prisoner  in  an 
assumed  name 
and  character, 
was  her  own 
note  made  and 
offered  as  her 
own,  and  not 
as  the  note  of 
another  in 
contradistinc- 
tion to  herself, 
the  offence 
was  holden  to 
be  forgery. 


name  different  from  his  own,  consist  either  of  those  in  which  the 
name  used  has  been  of  a  real  existing  person,  or  those  in  which 
the  name  used  has  been  of  a  person  non-existing  and  fictitious. 

It  id  said  to  be  clearly  settled^  that  in  the  case  of  forgery  com- 
mitted in  the  name  of  a  person  really  existing,  it  matters  not, 
whether  the  offender  pass  himself  off  upon  the  parties  at  the  time 
for  such  person,  and  receive  credit  from  them  as  such;  the  credit 
in  such  case  not  being  given  to  the  impostor  personally  without 
any  relation  to  another,  but  to  that  other  person  whom  he  repre- 
sents himself  to  be.  (n) 

The  prisoner^  Elizabeth  Dunn,  was  indicted  for  forging  the 
following  promissory  note,  with  intent  to  defraud  Edward  Hooper. 

London^  27th  July^  1765. 
I  promise  to  pay  to  Mr.  Edward  Hooper,  the  sum  of  three  (the 
word  pounds  being  omitted)  thirteen  shillings  and  sixpence^  or 
order,  seven  days  s^ter  date  value  received  by  me 

her 
Mary  X  Wallace, 
mark 

-Witness  John  Whattal. 

The  facts  were,  that  in  June,  1765,  the  prisoner  applied  to 
Hooper,  at  his  office  for  receiving  seamen's  wages,  calling  herself 
Mary  Wallace,  and  desired  him  to  advance  her  money,  to  pay  the 
fees  for  the  probate  of  her  husband's  will,  which  was  in  the  hands 
of  a  proctor.  She  returned  soon  after  with  the  probate  of  the  will 
of  John  Wallace,  therein  described  to  be  a  seaman  on  board  the 
Epreuve ;  when  Hooper  required  her  to  produce  a  certificate,  to 
shew  that  she  was  the  Mary  Wallace  named  in  the  will.  A  few 
days  afterwards  she  brought  a  certificate,  and  pressed  Hooper  to 
lend  her  money  on  the  credit  of  the  wages  due  to  J.  Wallace ; 
when  he  let  her  have  three  guineas  and  a  half,  and  wrote  the 
body  of  the  promissory  note  in  question,  to  which  she  subscribed 
her  mark ;  after  which  his  clerk  attested  it.  She  was  then  asked 
what  name  he  was  to  put  to  her  mark,  to  which  she  answered, 
"  You  know  my  name,  you  may  write  Mary  Wallace  ;**  which  he 
did.  It  was  proved  clearly  that  her  name  was  Elizabeth  Dunn, 
and  that  the  whole  account  was  a  fabrication.  Upon  this  evi- 
dence, the  jury  were  directed  to  find  the  prisoner  guilty,  if  they 
believed  that  she  subscribed  the  note  produced  in  a  false  name, 
either  by  a  mark  intended  by  her  to  express  such  false  name,  or 
by  words  at  length,  with  intent  to  defraud  Hooper ;  and  the  jury 
accordingly  found  her  guilty.  Judgment  was  then  respited  upon 
a  doubt,  whether  as  the  note,  though  made  by  the  prisoner  in  an 
assumed  name  and  character,  was  her  own  note,  made  and  offered 
as  her  own,  and  not  as  the  note  of  another,  in  contradistinction  to 
herself,  the  offence  amounted-  to  forgery.  But  upon  the  case 
being  submitted  to  the  consideration  of  the  Judges,  nine  of  them 
were  of  opinion  that  the  prisoner  was  properly  convicted,  (o) 

P.  C.  c.  19.  8.  49.  p.  962.  Two  of  tho 
Judges  were  absent,  and  Aston*  J.  did 
not  concur  in  the  opinion. 


<fi)  8  East.  P.  C.  c.  19.  s.  49.  p.  962. 

(o)  Dunn's  case,  O.  B.  1765,  and 

Mkh.  T.  1765.     I  Leach  57.    8  Bast. 
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This  case  appears  to  haye  proceeded  upon  the  ground  of  the 
prisoner  having  assumed  the  character  of  executrix  of  Wallace,  a 
real  person  actually  entitled  to  wages.  Amongst  the  principles 
there  laid  down^  it  appears  to  have  been  holden,  that  if  a  note  be 
given  in  the  name  of  another  person  who  is  either  really  existing, 
or  represented  so  to  be,  and  in  that  light  it  obtain  a  superior  cre- 
dit, or  induce  a  trust  which  would  not  have  been  given  to  the 
party  himself,  it  is  then  a  false  instrument,  and  punishable  as 
forgery ;  and  that  the  law  would  be  the  same,  though  the  note  or 
security  were  thus  falsely  subscribed  iu  the  presence  of  him  who 
lent  his  money  upon  it,  if  the  impostor  and  the  party  whose  name 
is  made  use  of  were  both  strangers  to  him ;  for  then  he  could  not 
Imow  that  such  impostor  was  not  really  the  person  whose  name 
he  assumed,  and  therefore  the  other  would  be  equally  deceived.  (;>) 
But  this  case  occurred  before  any  decision  had  established  the 
principle,  which  will  be  presently  noticed,  of  the  use  of  a  mere 
fictitious  name  being  of  itself  sufficient  to  constitute  a  forgery,  {q) 
And  it  is  observed,  that  after  the  authorities  by  which  it  was  set- 
tled, that  such  a  case  was  within  the  acts  respecting  forgery,  it 
would  have  been  quite  sufficient  to  have  shewn,  that  the  prisoner 
with  a  fraudulent  intent,  signed  a  promissory  note^  in  the  name  of 
Mary  Wallace ;  and  it  would  have  been  unnecessary  to  resort  to 
the  additional  circumstance  of  the  fraudulent  object  being  to 
obtain  credit  in  respect  of  money  actually  due  to  the  deceased 
John  Wallace,  of  whom  Mary  was  falsely  alleged  to  be  the  repre* 
sentative.  (r) 

In  a  case  where  the  prisoner  was  convicted  and  executed,  for  Hadfield*8 
forging  a  bill  of  exchange,  the  facts  were,  that  he  had  appeared  in  ^^  -^J" 
the  neighbourhood  of  the  lakes  in  Cumberland,  pretending  to  be  name^Ld  cha- 
the  Hon.  Alexander  Augustus  Hope^  brother  of  the  Earl  of  Hope-  racter  of  an 
toon,  and  in  that  name  induced  a  young  woman  to  marry  him,  and  «»«tv»ff  P^^' 
imposed  upon  several  persons  in  the  neighbourhood ;  and  that,  sng  a^bili  oT" 
during  such  residence,  he  drew  the  bill  in  question  upon  a  gentle-  exchange, 
man  to  whom  he  was  known  by  that  name,  and  who  probably  ^^^^^^  ^  *»• 
would  have  paid  the  bill,  if  the  grand  deception  had  not  in  the   ^^^^' 
mean  time  been  discovered.     It  is  observed,  as  a  material  iugre^ 
dient  in  this  case,  that  the  prisoner  assumed  the  name  and  character 
of  a  really  existing  person,  {s) 


(p)  2  East.  P.C.  c.  l<).  s.  48.  p.  961. 

(q)  Indeed  the  contrar J  proposition 
appears  to  have  heen  taken  for  grant- 
ed, in  one  report  of  this  case,  where, 
in  the  opinion  of  the  nine  Judges  who 
thought  the  case  amounted  to  a  ca- 
pital forgery,  the  following  passagje 
occurs.  *Mn  this  respect  the  case  is 
'*  very  different  from  that  of  a  per- 
*«  son  borrowing  money  upon  his  own 
'*  note,  and  merely  assuming  a  ficti- 
**  tious  name,  without  any  relation  to 
*<  a  different  person ;  for  there  the 
^  whole  credit  is  given  to  the  party 
^'  himself  $  the  lender  accepts  the  se- 
*^  curity,  as  the  security  of  that  per- 


«t 


(t 


«( 


son  only  ;  he  has  no  other  remedy 
in  view  hut  merely  against  the  man 
he  is  dealing  with ;  and  the  security 
itself  is  ready  and  truly  the  instru- 
*'  ment  of  the  party  whose  act  it  pur- 
**  ports  to  be,  however  subscribed  by 
*' a  fictitious  name;  he  has,  there- 
**  fore,  a  remedy  upon  it  against  the 
**  person  on  whose  credit  he  took  it, 
**  and  consequently  is  not  substan- 
'*  tially  defrauded."  Dunn*s  case,  1 
Leach  60. 

(r)  6  Ev.  Col.  Slat.  PL  V.  CI.  xii. 
p.  579. 

(s)  Hadfield*s  case,  Carlisle,  ISOS.  6 
Ev.  CoL  Stat.  Ft.  V.  CI.  xii.  p.  580. 
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Assuming  tlie 
name  of  anon- 
existing  ficti- 
tious person. 


Lewis's  case. 
Uttering  a 
forged  deed 
purporting  to 
be  a  power  of 
attorney  from 
a  non-existing 
person. 


Indorsing  a 
fictitious  name 
on  a  bill  of  ex- 
change may  be 
forgery. 


Bollaod's  case. 
The  use  of  a 
mere  fictitious 
name  is  suffi- 
cient to  con- 
itituie  foiigery. 


With  respect  to  the  eases  in  which  the  name  used  has  been  that 
of  a  non-existing  and  fictitious  person^  it  is  laid  down^  as  a  clear 
proposition,  that  the  making  of  any  false  instrument  which  is  the 
subject  of  forgery,  with  a  fraudulent  intent,  although  in  the  name 
of  a  non-existing  person,  is  as  much  a  forgery,  as  if  it  had  been 
made  in  the  name  of  one  who  was  known  to  exists  and  to  whom 
credit  was  due.  {£) 

In  a  case  where  the  prisoner  was  indicted  on  the  statute  2  Geo. 
2.  c.  25.  for  uttering  a  forged  deed,  purporting  to  be  a  power 
of  attorney,  from  Elizabeth  Tingle,  administratrix  of  her  father 
Richard  Tingle,  deceased,  late  a  marine  belonging  to  his  majesty's 
ship  the  Hector,  to  F,  Predham,  of  Bernard's-inn,  &c.  impowering 
the  said  Predham  to  receive  all  prize  money  due  to  her,  &c.  the 
facts  were  clearly  proved,  and  the  prisoner  was  convicted.  But  a 
doubt  was  entertained,  whether  as  Richard  Tingle  had  died  chM- 
less,  and  as  there  was  no  such  person  as  Elizabeth  Tingle,  the 
case  amounted  to  forgery  5  and  the  point  was  referred  to  the  con- 
sideration of  the  twelve  Judges.  Eleven  of  them  were  very  clearly 
of  opinion,  that  the  case  was  within  the  letter  and  meaning  of  the 
act.  («) 

A  person  indorsing  a  fictitious  name  on  a  biQ  of  exchange  to 
give  it  currency,  will  be  guilty  of  forgery ;  and  in  a  case  which 
was  stated  to  the  Judges,  they  were  all  of  opinion,  that  a  bill  of 
exchange  drawn  in  fictitious  names,  when  there  are  no  such  per- 
sons existing  as  the  bill  imports,  is  a  forged  bill  within  the  statute 
2  Geo.  2.  c.  25.  {x) 

In  the  following  case,  the  general  proposition,  that  the  ude  of  a 
mere  fictitious  name  is  iu  itself  sufficient  to  constitute  forgery,  was 
first  established,  (y)  The  prisoner,  James  Bolland,  wa»  iniHcted 
for  forging  an  indorsement  in  the  name  of  James  Banks,  oti  the 
back  of  a  promissory  note  for  £100.  drawn  by  Thomas  Braddiaw, 
and  indorsed  by  Samuel  Pritchard ;  with  intent  to  defraud  F.  L. 
Cardeneaux.  Another  count  charged  him  with  uttering  the  same, 
knowing,  &c.  It  appeared  that  the  drawer  and  payee  of  the  note 
in  question  were  real  persons  ;  and  that  when  the  note  came  into 
the  hands  of  BoUand,  he  indorsed  it  in  the  first  instance  with  his 
own  name,  and  attempted  to  negociate  it  to  one  Jesson,  with  whom 
he  had  had  money  transactions :  but  that,  upon  Jesson  saying  that 
he  should  not  be  able  to  negociate  the  note  with  Bolland's  indorse- 
ment on  it,  he  said,  he  could  take  his  name  off.  Immediately 
another  person  in  company  began  to  erase  the  name.  After  he 
had  scratched  off  all  but  the  initial  letter  B.,  Bolland  said,  ^^  Don't 
^'  scratch  it  all  out ;  it  may  disfigure  or  cancel  the  note ;  I  will 
^^  think  of  some  other  name  that  begins  with  a  B. ;'"  and  imme- 


(I)  2  East.  P.  C.  c.  19.  s.  46.  p.  957. 

(»)  Lewises  (Anne)  case,  O.  B.  1754. 
Post.  116.  It  is  staled  that  the  doubt 
arose  from  the  passage  in  S  last.  169. 
tvhere  Lord  Coke,  spealiin^  of  for- 
gery, says,  *^  this  is  properly  taken 
**  when  nie  act  is  done  in  the  name  of 
'*  another  person,^''  Butitwasthourbt 
that  Lord  Coke's  description  of  the 
uffeftce,   on  which    the    doubt  was 


grounded,  was  apparently  loo  narrow. 
Post.  116,  117. 

{*)  Wilks^s  case,  Bodmin,  1767.  lii 
consequence  of  this  opinion,  the  pri- 
soner was  tried  cor,  Yates,  J.  butlbc 
jury  acquitted  him.  8  East.  P.  C.  c. 
19.  s.  46.  p.  958. 

(jr)  See  Dunn's  case,  ante^  SM.  note 
(q). 
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dlately  made  the  name  Banks.  Jesson  then  took  the  note  ;  and 
saying  that  he  should  be  asked  who  James  Banks  was,  BoUand 
said,  he  was  a  publican  of  Rathbone-place.  Jesson  soon  afterwards 
applied  to  Cardeneaux  to  discount  the  note,  and  obtained  from 
him  some  money  on  the  credit  of  it ;  and  being  pressed  by  Bol- 
land  shortly  after  for  the  amount  of  the  note,  he  took  him  to  Car- 
deneaux^  and  introduced  him  as  the  owner  of  the  note.  Cardeneanx 
inquired  who  Banks  was ;  to  which  Bolland  answered  that  he  was 
a  man  of  property,  who  dealt  largely  in  wines  and  spirits,  and 
lived  in  Rathbone-place.  Cardeneaux  then  gave  him  the  amount 
of  the  note^  in  notes  and  cash ;  and  did  not  ask  him  to  indorse  the 
note,  Jesson  having  before  told  him,  that  it  was  better  that  Bol- 
lard's name  should  not  appear  on  it,  as  he  had  been  a  sheriff's 
officer,  and  the  note  would  not  pass  properly  with  his  name  upon 
it.  It  farther  appeared,  that  Bradshaw  and  Pritchard  having  be- 
come bankrupts  before  the  note  was  payable,  Cardeneanx  applied 
to  Bolland,  when  Bolland  denied  having  discounted  any  note  with 
bim,  and  said,  that  his  name  was  James  Bolland,  that  he  had 
never  seen  Canleneaux  before  in  his  life,  and  that  he  had  no  note 
with  his  indorsement  on  it ;  and  when  Cardeneaux  insinuated  that 
he  was  acquainted  with  his  having  altered  his  name,  he  disregarded 
it.  After  the  prisoner  was  taken  up,  some  person  paid  the  £100. 
to  Cardeneaux,  in  the  name  of  James  Banks ;  but  no  such  person 
as  James  Banks  of  Rathbone-place  appeared  to  exist.  The  jury 
found  the  prisoner  guilty.  After  conviction  and  judgment  of 
death,  the  case  was  referred  to  the  Judges :  and  the  prisoner  was 
afterwards  ordered  for  execution,  and  suffered  accordingly,  {z) 

Very  shortly  afterwards  a  case  occurred  in  which  it  was  holden  Loekeu'scaae. 
that  a  forged  order  on  a  banker,  for  the  payment  of  money,  pur-  ^  forged  oMer 
porting  to  be  made  by  one  who  kept  cash  with  him,  was  within  ^  fictitious 
the  statute  7  Geo.  2.  c.  22.,  though  made  in  a  fictitious  name,  or  name,amoaBt» 
la  the  name  of  one  who  had  no  authority  to  draw  on  bim.  (a)  ^  foiig«ry. 

It  is  agreed  to  be  immaterial  whether  any  additional  credit  be 
gained  by  using  the  false  name. 

The  prisoner,  Edward  Taft,  was  tried  for  forging  an  indorse-  Taft's  case,  h 
ment  on  a  bill  of  exchange,  for  fifty  pounds,  in  the  name  of  John  |*  IqJ^*^'^^! 
Williams  ;  and,  having  been  found  guilty,  the  following  case  was  Iq  a  "ctuious 
submitted  to  the  consideration  of  the  twelve  Judges.    The  bill  of  name,  ai- 
exchange  was  drawn  payable  to  the  order  of  Messrs.  Renwicke  ^^"^'^  ^\^ 
and  Mee,  by  whom  it  was  indorsed  generally,  and  it  afterwards  hareYe^i  m 
became  the  property  of  one  fVilliam  JFheewally  out  of  whose  well  obtained 
pocket  it  had  been  picked  or  lost,  with  other  things,  at  Leicester  j^J  the^real^  ** 
races,  on  the  16th  September,  177^.    The  prisoner  had,  on  the  name  of  the 
same  night,  endearoured  to  negociate  it  ait  Leicester ;  but,  being  person  who 
disappointed,  he  proceeded  to  Market  Harborough,  where  he  |*g"i^^mjieriJi' 
bought  a  horse  of  the  landlord  of  the  inn,  and  offered  him  the  bill  therefore, 
to  change.    The  landlord,  not  having  cash  sufficient  in  the  house,  whether  any 
carried  it  to  a  banker's  in  the  town,  where  the  clerk  told  him  that  ^u  jjj^'^aed ' 
it  was  very  good  paper,  for  that  he  knew  the  payee  who  had  in-  by  using  the 

false  name. 

(s)  BoIlaiid*s  case,  O.  B.  1779,  1  94.  f  East  P.  C.  c.  ¥9.  s.  ^8.  p. 
Leach,  8S.  2  East.  P.  C.  c.  19.  s.  46.  940. ;  and  S.  P.  in  Abraham^  case, 
p.  958.  1774.    t  East,  f .  C.  itfid. 

(a)  Locket^s  case,  1772,  iLcach, 
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Taylor's  case. 
It  is  forgery 
to  give  to  the 
drawee  of  a 
bill  of  ex- 
change a  re- 
ceipt in  a  false 
name,  as  for 
the  prisoner's 
own  name,  for 
the  contents 
of  tbe  bill, 
such  bill  being 
indorsed  in 
blank,  if  it  be 
done  fraudu- 
lently and  to 
escape  detec- 
tion, although 
no  additional 
credit  be 
th(.*reby  gained 
to  the  pri- 
soner. 


dorsed  it,  and  that  if  he,  (the  landlord,)  would  put  hiB  name  on 
the  back  of  it,  it  should  be  immediately  discounted.  The  land- 
lord, however,  not  knowing  the  person  from  whom  he  had  re- 
ceived it,  refused  to  indorse  it;  but  told  the  clerk  that  the  gen- 
tleman was  then  at  his  house,  and  he  would  go  and  fetch  him. 
He  accordingly  went  to  the  prisoner,  who  accompanied  him  to  the 
banker's,  where  the  clerk  told  the  prisoner  that  it  was  the  rule  of 
their  house  never  to  take  a  discount-bill  unless  the  person  offer- 
ing such  bill  indorsed  it  5  but  that  if  he  would  indorse  the  bill 
in  question,  it  should  be  discounted.  The  prisoner  immediately 
indorsed  it  by  the  name  of  *^John  Jftlliams;''  and  the  banker's 
clerk,  after  deducting  the  discount,  gave  him'  the  cash  for  it. 
llie  prisoner's  name  was  not  John  Williams.  The  Judges  were 
unanimously  of  opinion  that  this  was  a  forgery  within  the  statute 
on  which  the  indictment  was  framed  ;  for,  although  the  fictitious 
signature  was  not  necessary  for  the  prisoner's  obtaining  the  mo- 
ney, and  his  intent  in  writing  a  false  name  was  probably  only 
done  to  conceal  the  hands  through  which  the  bill  had  passed,  yet 
it  was  a  fraud  both  on  the  owner  of  the  bill,  and  on  the  person 
who  discounted  it;  as  the  one  lost  the  chance  of  tracing  his 
property,  and  the  other  lost  the  benefit  of  a  real  indorser^  if  by 
accident  the  prior  indorsements  should  have  failed.  (£) 

In  a  case  which  occurred  shortly  afterwards,  it  was  holden  that 
a  receipt,  indorsed  on  a  bill  of  exchange  in  a  fictitious  name,  is 
a  forgery,  although  it  do  not  purport  to  be  the  name  of  any  par- 
ticular person.  The  prisoner,  Taylor,  was  indicted  for  that  he 
having  in  his  possession  a  bill  of  exchange,  in  the  words  and  figures 
following — 


cc 


Sir,  7'amworth,  2d  August,  1779- 

'^  One  month  after  date  please  to  pay  to  my  order,  the 
sum  of  Twenty  Pounds,  value  received,  as  per  advice 
from 

<^  Thomas  Harpkr." 

"  To  Mr.  Joseph  Cufp, 

"  No.  125,  Whitechapel, 
"  London." 

feloniously  did  make,  forge,  and  counterfeit,  a  receipt  and  acquit- 
tance, for  the  said  sum  of  twenty  pounds,  as  foUoweth,  "  Reed., 
"  W.  Wilson ;"  with  intention  to  defraud  the  said  Joseph  Cuff. 
A  second  count  stated,  an  uttering  with  the  like  intention ;  and 
the  third  and  fourth  counts  were,  for  forging  and  uttering  it  with 
intent  to  defraud  John  Briggs  and  Henry  Sutton.  The  facts  were, 
that  the  bill  was  indorsed  in  blank,  and  delivered  to  Sutton,  out 
of  whose  possession  the  prisoner  obtained  it  by  some  undue  means, 
(which  did  not  appear,)  and  presented  it  for  payment  when  it 
wanted  two  or  three  days  of  becoming  due ;  that  he  offered  to 


(h)  Taft'scase,  1777,  1  Leach*  172. 
2  East  P.  C.  c.  19.  s.  47.  p.  959.  Tbe 
Judges  also  referred  to  the  case  of 
Rex  V.  Lockett,  (anie^  S29«)  as  hav- 


ioe  decided  that  tbe  forging  a  name 
eiuier  of  a  real  or  of  a  ficltUous 
person,  with  intent  to  defraud,  was 
forgery. 
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give  a  trifle  to  adjust  the  difference,  and  accordingly  gave  the 
drawee,  CufF,  a  shilling  for  the  discount :  that  Cuff  then  desired 
him  to  write  a  receipt  on  the  back  of  the  bill,  which  he  did,  by 
writing  the  receipt  m  question,  in  the  fictitious  name  of  Wilson. 
Upon  this  evidence,  it  was  submitted  to  the  court  that  this  was 
not  a  receipt  for  money  within  the  meaning  of  the  statute,  for 
that  it  was  essential  to  the  commission  of  lorgery  that  the  act 
should  be  done  in  the  name  of  another ;  but  that,  in  the  present 
case,  for  any  thing  that  had  appeared  to  the  contrary,  there  never 
was  such  a  person  existing  as  the  "  William  Wilson,"  whose 
name  was  supposed  to  have  been  forged.  It  was  also  submitted, 
that  the  name  ^'  William  Wilson"  could  not  have  been  used  with 
an  intention  to  defraudj  because  no  receipt  at  all  was  necessary, 
nor  was  the  prisoner  compellable  to  give  a  receipt,  and  he  might 
as  well  have  procured  payment  of  the  bill  by  writing  the  receipt 
in  the  name  of  "  John  Taylor,"  as  in  the  name  of  "  William 
Wilson ;"  the  possession  of  the  bill  being  a  sufficient  discharge 
to  the  drawee.  That,  therefore,  as  the  discharge  to  the  drawee  was 
not  any  way  strengthened  by  the  receipt  the  prisoner  had  given,  the 
use  of  the  fictitious  name,  which  was  not  necessary  to  the  accom- 
plishment of  any  fraud,  was  of  no  effect.  And  it  was  further  urged, 
that  the  prisoner  gained  no  additional  credit  by  the  name  he  as- 
sumed ;  and  that  what  he  had  written  was  a  mere  memorandum, 
and  did  not  operate  as  an  acquittance  against  any  person  but  the 
man  himself  who  received  the  money,  and  who  would  be  equally 
estopped  by  it  as  if  he  had  vmtten  his  own  name.  But  the  objec- 
tions were  over-ruled  by  the  court,  upon  the  ground  that,  as  this 
was  vl  false  receipt y  the  case  was  clearly  within  the  statute  on  which 
the  indictment  proceeded.  And,  after  observing  that  the  prisoner 
knew  he  had  obtained  the  bill  fraudulently ;  that,  the  better  to 
elude  enquiry  after  him,  it  was  necessary  to  conceal  his  name ; 
and  that  his  object  was  to  defraud  the  real  owner  of  the  bill  of 
its  value ;  they  held  that,  if  he  intended  to  defraud  any  body  by 
the  fictitious  signature,  it  was  sufficient  to  constitute  forgery. 
Th^  jury  having  found  the  prisoner  guilty,  the  judgment  was  re- 
spited, and  the  case  referred  to  the  consideration  of  the  twelve 
Judges ;  eleven  of  whom  were  of  opinion  that,  though  the  pri- 
soner did  not  gain  any  additional  credit  by  signing  the  name  ^^  W. 
Wilson  "  to  the  receipt,  as  the  bill  was  not  by  the  indorsement 
made  payable  to  the  person  whose  name  was  used,  yet  still  it  was 
a  forgery ;  for  it  was  done  with  intent  to  defraud  the  true  owner  of 
the  bill,  and  to  prevent  the  person  receiving  the  mpney  from  being 
so  readily  traced,  (c) 

The  following  proposition  is  stated  as  having  been  the  subject 
of  much  difference  of  opinion ; — "  That,  if  a  person  give  a  note 
^  or  other  security,  as  his  own  note  or  security,  and  the  credit 
''  thereupon  be  personal  to  himself,  without  any  relation  to  ano- 
'^  ther,  his  signing  such  a  note  with  a  fictitious  name  may  indeed 
<^  be  a  cheat,  but  will  not  amount  to  forgery;  for,  in  such  a  case, 

{€)  Taylor's  case,  0.  B.  October  S  East.  P.  C.  c.  19.  s.46.  p.  960.  Bui- 
1779,  and  M.  T.  1779.    1  leacb,  814.     ler,  J.,  doubted. 
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Slieppard's 
case  ;  holden 
to  be  forgery 
to  draw  a  . 
draft  upon  a 
banker  in  a 
fictitions 
name,  assum- 
ed by  the 
party  at  the 
time  for  the 
purpose  of 
fraud,  and  to 
aroid  detec- 
tion, though 
the  credit 
were  given  to 
the  person  of 
inch  party. 


**  it  iB  really  the  instrument  of  the  party  whose  act  it  purports  to 
"  be,  and  the  creditor  had  no  other  security  in  view/'  {d) 

In  one  case,  where  the  credit  was  without  doubt  given  person- 
ally to  the  prisoner,  the  security  tendered  being  considered  as  his 
alone,  the  Judges  agreed  unanimously  that  the  offence  amounted 
to  forgery.  The  prisoner  was  indicted  for  uttering  the  follow- 
ing order  for  payment  of  money,  knowing  it  to  be  forged,  with 
intention  to  defraud  James  Elliott,  (e) 

Green-street,  91  st  July,  1781. 

^^  S1E89 — Pray  pay  to  Mr.  John  Atkins,  or  bearer.  Six  Pounds, 
^^  Six  Shillings ;  value  received. 

Your's,  &c, 

«  H.  TURNBR." 

*'  To  Messrs.  Brown,  Collinson,  and  Co.,  Lombard-street," 

The  following  facts  appeared  in  evidence.  The  prosecutor  was 
a  silversmith  5  and  the  prisoner,  having  looked  out  several  goods 
at  his  shop,  to  the  amount  of  six  guineas,  pulled  out  his  purse, 
as  if  going  to  pay  for  them,  saying,  ^'  I  believe  I  have  not  cash 
^  enough  about  me,  but  here  is  a  draft  on  a  banker,  which  is  the 
^  same  thing  as  money,  for  it  will  be  paid  when  presented."  He 
accordingly  laid  the  draSft  on  the  counter,  and  desired  to  see  some 
silver  spurs  ;  but  the  prosecutor,  not  having  any  of  the  kind  which 
he  described,  the  prisoner  said  that  he  must  send  him  a  pair.  Mr. 
Elliott  looked  at  the  draft  as  it  lay  on  the  counter ;  and  seeing 
it  was  upon  a  house  he  knew,  he  took  it,  the  sum  being  a  smaU 
one,  and  the  prisoner  having  a  genteel  appearance :  and  he  then 
took  his  order-book,  for  the  purpose  of  making  a  memorandum 
of  the  prisoner's  direction ;  and  supposing  his  name  to  be  the 
same  as  that  in  which  the  draft,  which  he  conceived  to  be  the 
jMrisoner's,  was  signed,  he  wrote,  "  H.  Turner,  Esq."  The  pri- 
soner looked  over  him,  and  desired  him  to  add,  ^^  Junior,  Noah's 
Row,  Hampton  Court,"  and  then  went  away.  Mr.  Elliott  further 
stated,  that  he  gave  credit  to  the  prisoner,  and  not  to  the  draft. 
It  appeared  that  no  person  of  the  name  of  H.  Turner  kept  cash 
at  Brown  and  Collinson's,  or  lived  in  Green-street;  nor  could 
such  a  place  as  Noah's  Row,  or  such  a  person  as  H.  Turner,  jun., 
be  found  at  Hampton  Court.  Upon  these  facts  the  jury  found 
the  prisoner  guilty,  and  he  received  judgment  of  death ;  but  the 
execution  of  the  sentence  was  respited  on  a  doubt,  whether,  as 
Mr.  Elliott  had  sworn  that  he  gave  credit  to  the  prisoner,  and 
not  to  the  draft,  it  could  amount  to  the  crime  of  forgery.  The 
twelve  Judges  were  unanimously  of  opinion  that  the  conviction 
was  right ;  for  it  was  a  false  instrument,  not  drawn  by  any  such 


(iQ  One  ^  the  principles  lAitI  down 
in  Dunn*s  case,  1765.  %  East.  P.  C.  c. 
19.  s.  48.  p.  961.  Ante^  p.  326,  ei  aequ. 

{e)  In  tne  rtqport  of  the  case  in  8 
East.  P.  C.  c.  19.  s.  50.  p.  067.,  it  \% 


stated  that  the  prisoner  was  mdided 
for  forging  the  order.  Probably 
there  were  counts  for  forging,  and 
for  uttering  the  order  knowing  it  to 
be  forged. 
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person  as  it  purported  to  be,  and  the  using  a  fictitious  name  was 
only  for  the  purpose  of  deceiving.  (/) 

But  the  following  case^  which  occurred  only  a  few  years  after- 
wards^ is  mentioned  as  one  in  which  the  Judges  were  much  di- 
vided in  opinion,  though  not  easily  to  be  distinguished  in  prin- 
ciple from  that  which  has  been  just  cited. 

The  prisoner,  J.  H.  Aickles,  was  indicted  for  forging  a  promish  MMea'B  case. 
sory  note,  in  the  following:  form,  with  intent  to  defraud  one  R.  H.  ['  nppfars  to 
Gedge.    A  second  count  charged  him  with  uttering  such  note,  doubted 
knowing  it  to  be  forged.  whether  it  was 

forgeiy  where 

^^  London,  Dec.  18,  1786.      who»"name* 

'^  Three  months  after  date,  I  promise  to  pay  to  H.  Byron,  Esq.,  vaa  Aickles, 

'  or  order,  £  25.  10^.  Od.  value  received/'  Wor^e'Xa 

'^  £25,  lOs.  Od,  John  Mason,      the  house  in 

"  No.  4,  Argyle-street,  Oxford-road.'*      which  he  lived 

*'  in  the  name  of 

It  appeared  that  the  note  in  question  was,  on  the  9th  of  January,  passed  off  a 
1787j  tendered  by  Byron  to  Gedge's  shopman,  in  payment  for  promissory 
some  linens  that  were  shewn  by  him  to  Byron.  Upon  being  asked  name*"whidi 
who  John  Mason  was,  Byron  described  him  as  a  gentleman  of  he  avowed  to 
fortune,  with  whom  he  was  concerned  in  a  coal-mine,  living  ait  ^«  his,  dated 
No.  4,  Argyle-street.    The  shopman  declined  leaving  the  goods  foref  biiTn<?' 
with  him  ;    but  promised  to  send  them,  if,  upon  inquiry,  the  note  payable  till 
were  good*     He  immediately  went  to  No.  4,  Argyle-street,  and  ^J'®"".  ^*>c  time 
inquired  for  Mr.  Mason;    the  prisoner  appeared,  and  said  his  though  the' 
name  was  John  Mason,  and  that  the  note  was  drawn  by  him,  and  jury  found 
should  be  paid  when  due.    It  was  proved  that,  before  the  9th  of  *^*'  ^«  "• 
January,  the  prisoner  had  taken  the  house  No.  4,  Argyle-street,  in  ^^e  of  Ma- 
the  name  of  John  Mason,  Esq.,  and  that  the  person  who  let  the  sou,  by  which 
house  had  enquired  concerning  him,  by  this  description,  at  the  J®  ^^  before 
British  Coffee-house,  and  received  a  favourable  account  of  his  cha-  for  the  purpose 
racter.    It  was  then  proved  that  he  had  always  passed  by  the  of  the  fraud. 
name  of  John  Henry  Aickles,  and  had  been  tried  several  times  at 
the  Old  Bailey,  and  was  known  by  that  name  since  the  year  1780, 
until  the  present  time.    Upon  this  evidence,  Grose,  J.  who  tried 
the  prisoner,  entertained  some  doubt,  and  directed  the  jury  that 
they  could  only  convict  the  prisoner  in  case  they  believed  that  this 
note  was  drawn  by  him,  in  consequence  of  a  concerted  scheme 
between  him  and  Byron,  to  defraud  Gedge,  that  the  prisoner  had 
never  gone  by  the  name  of  John  Mason  before,  and  had  assumed 
it  for  the  purpose  of  this  fraud.    And  he  said,  that  if  they  were 
satisfied  on  these  points,  they  might  find  the  facts,  and  he  would 
state  them  to  the  Judges*    Thereupon  the  jury  found  specially, 
that  the  prisoner  intended  to  defraud  Gedge,  and  assumed  the 
name  of  Mason  for  the  purpose  of  this  fraud ;    that  he  had  never 
gone  by  that  name  before ;  and  that  they  disbelieved  a  witness  on 
the  part  of  the  prisoner,  who  had  deposed  that,  two  years  before, 
he  was  inquired  for  and  known  by  that  name  at  the  British  coffee- 

(/)  Sheppard's  case,    0.  B.  SepL  (ante^    SSO,)    Lookelt^s   case,    {anie 

1781,  Mich.  T.  1781.     1  Leach,  826.  389,)  and  Dunn's  case,  (jamU,  ajS6,) 

8  East  P.  C.  c.  19.  8.  50.  p.  967.,  wore  relied  on. 
where  it  is  said  thai  Taylor's  case, 
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bouse.    On  this  a  verdict  of  guilty  was  taken  })y  consent,  subject 
to  the  opinion  of  the  Judges  on  the  case. 

The  opinion  of  the  Judges  was  pronounced  upon  this  case  by 
Ashhurst^  J.,  to  the  effect  that  it  did  not  amount  to  forgery.    But 
the  judgment  appears  to  have  been  given  under  a  misconception 
that  the  Judges  had  so  decided ;  when,  in  fact,  the  case  had  been 
adjourned   for  further  consideration,  {g)     It  afterwards   under- 
went further  discussion,  when  many  of  the  Judges  seemed  to  en- 
tertain an  opinion  that  it  was  forgery ;  but  several  thought  other- 
wise ;  and  they  never  came  to  any  final  resolution  on  the  matter,  (/i) 
'^h^h"*  ^^^       '^^  following  reasons  are  given  as  those  upon  which  Gould,  J., 
thoughtShat     *"^  ^^^  Other  Judgcs  who  coincided  with  him,  thought  that  the 
the  foregoing    case  amounted  to  forgery.     There  was  an  apparent  design  for 
ciwc  amounted  fraud  in  general ;    and  the  jury  were  satisfied  that  the  prisoner 
oiiger)'.        ^^^  assumed  the  name  of  Mason,  which  was  not  his  name,  nor 
had  ever  been  used  by  him  before,  but  always  Aickles,  with  in^ 
tent  to  defraud  Gedge.     He,   therefore,  made  the  note  in  the 
name  of  another,  as  if  his  own,  and  clearly  with  an  intent  to  de- 
fraud.    Whether  there  existed  a  person  of  that  name  or  not  was 
immaterial ;  the  felony  consisted  in  the  intent  to  defraud  under 
the  falsity.    One  might  assume  a  feigned  name,  and  make  a  draft 
in  it,  and  yet  innocently;    as  if  he  concealed  himself  to  avoid 
arrest,  and  had  appointed  his  friend  on  whom  he  drew  to  pay  his 
bills  ;   or,  giving  notes,  took  care  to  pay  them  when  due.     But 
the  prisoner,  having  no  such  intention,  but,  on  the  contrary,  to 
defraud  the  party,  by  making  the  note  under  such  disguised  name, 
by  which,  after  he  left  the  place  of  concealment,  he  could  not 
be  traced ;   the  case  amounted  to  forgery.    There  was  no  ground, 
he  thought,  to  distinguish  this  from  the  common  case  where  the 
draft  is  made  in  the  name  of  a  person  who  does  not  exist.   It  was  in 
reality  a  deeper  fraud,  because  the  entity  of  such  drawer  would  at 
once  be  disavowed  at  the  place  of  his  supposed  residence ;  whereas, 
in  the  present  case  of  a  note,  there  would  be  no  circumstance  to  find 
out  the  maker  when  he  quitted  the  place  where  he  made  the  note. 
Reasons  The  Judges,  who  inclined  against  the  conviction,  went  on  the 

conviction!  doubt  whether,  to  constitute  forgery,  it  was  not  necessary  that  the 
instrument  should  be  made  as  the  act  of  another,  (t)  according  to 
the  definition  of  Lord  Coke,  whether  that  other  existed  or  not. 
Whereas,  here  the  note  was  made  as  the  prisoner's  own,  and 
avowed  by  him  to  be  so.  The  credit  was  given  to  the  person,  and 
not  to  the  name ;  and  the  person,  and  not  the  name,  was  the  ma- 
terial thing  to  be  considered,  {k) 

Sir  E.  H.  East  enters  at  some  length  into  the  discussion  of  this 
point ;  and  endeavours  to  ascertain  the  grounds  upon  which  the 
Judges,  who  inclined  against  the  conviction,  might  possibly  have 
proceeded.    But  he  again  repeats,  that  it  seems  very  difficult  to 

ig)  8  £asL  P.  C.  c.  19.  s.  50.  p.  069.  been  tried  for  returning  from  tran&- 

1  Leach,  440.  portation,  and  acquitteo. 

ijk)  Aickles's  case,  1787,   1   Leach  (i)  See  Lewises    case,    mnte^    S28, 

4S8.    2  Rast.  P.  C.  c.  19.  s.  50.  p.  note^u). 

968.     The   prisoner  was    remanded  (Ar)  2  Ea<^.  P.  C.   c.  19.  s.  50^  p. 

upon   a   former  sentence ;    having,  969,  970. 
preTioufly  to    the   present  charge. 
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distinguish  the  case  from  that  of  Sheppard  :  and  he  says  that  he 
cannot  help  suspecting  that  much  of  the  difficulty  in  these  cases 
arises  from  mistaking  matters  of  fact  for  matters  of  law,  and  con- 
founding the  two  together.  (/)  A  learned  writer,  who  has  been 
several  times  referred  to  in  the  latter  part  of  this  work,  observes, 
that  it  may  be  difficult  to  admit  that  the  case  involved  any  real 
ground  of  doubt  when  the  specific  fraudulent  intention  was  ex- 
pressly found,  and  the  taking  the  house  was  only  a  part  of  the 
machinery  of  the  fraud :  and,  with  respect  to  Sir  E.  H.  East's 
suggestion,  that  the  difficulty  may  have  arisen  from  mistaking 
matters  of  fact  for  matters  of  law,  he  further  observes,  that  this 
seems  to  be  the  true  view  of  the  case ;  for,  if  the  use  of  the  as- 
sumed name  is  intended  to  commit  a  fraud  in  the  particular  in- 
stance, there  is  no  reason  for  not  treating  it  as  a  forgery,  al- 
though that  may  only  be  part  of  a  more  general  system  of  fraud, 
which  such  assumption  is  intended  to  carry  into  effect,  (m) 

In  a  more  modern  case,  where  the  indictment  charged  the  pri-  Whilcy's  cmc* 
soner,  Samuel  Whiley,  with  forging  a  biU  of  exchange  for  60/.  for°c'''^h'o'icr/n 
dated  Bath,  Jan.  5th,  1805,  drawn  in  the  name  of  Saml.  Mihoard,  to  Se'nght 
payable  to  his  own  order  on  Messrs.  Stephenson  &  Co.,  bankers,  where  the 
in  London,  with  intention  to  defraud  H.  Thurston  ;  and  (in  a  se-  u5^of°5J*y  ^1,^ 
cond  count)  with  uttering  such  bill  knowing  it  to  be  forged ;  the  prisoner  in  the 
following  facts  appeared  in  evidence.    The  prosecutor  was  an  up-  forg:ed  instm- 
holsterer  in  Bath :   and  on  the  27th  Dec,  1804,  the  prisoner,  ^^^^^^  J.;;, 
being  at  that  time  a  stranger  to  him,  came  to  his  house,  and  ap-  with  the  intm- 
plied  to  take  a  coach-house  and  stable,  which  the  prosecutor  let  Jionofdc- 
him  for  three  months.    The  prisoner  then  bespoke  some  goods  of  p™  wcutoV^ 
the  prosecutor  to  the  amount  of  16/.  2^.,  which  he  directed  to  be  though  the' 
sent  to  him,  writing  his  direction  in  the  prosecutor's  book,  *^  Saml.  pr'woncr'n  real 
Milward,  No.  12,  Kensington-place,  Bath.*'     In  the  course  of  Sr/crrried 
three  davs  the  goods  were  sent ;  and  the  prisoner  came  shortly  with  it  as 
afterwards,  and  ordered  more  goods ;  and  before  all  the  goods  *""*^**  credit  as 
were  delivered,  he  told  the  prosecutor  to  get  his  bill  ready  by  four  name?""* 
o'clock,  on  Old  Christmas  eve,  at  which  time  he  would  call  for  it. 
He  called  at  the  time  appointed  ;  and  the  bill,  amounting  to  49/. 
lOff.  was  given  to  him.  He  said  the  bill  was  very  right ;  that  it  was 
his  rule  to  discharge  all  bills  on  Old  Christmas  eve ;  and  that  he 
would  return  again  in  ten  minutes;  which  he  did.  bringing  with 
him  the  bill  of  exchange  in  question ;  and  saying  that  he  would 
give  the  prosecutor  a  draft  on  his  banker  in  London  for  60/.    The 
prosecutor  looked  at  the  bill  of  exchange,  which  was  indorsed 
with  the  name  ^^  Saml.  Milward ;"  and,  upon  the  prisoner  saying 
it  was  a  good  one,  gave  him  the  balance  of  ten  guineas.    The 
prisoner  then  told  the  prosecutor  that  he  should  want  more  goods, 
and  should  be  a  very  good  customer  to  him.  The  bill  of  exchange 
having  been  sent  to  the  bankers,  in  London,  was  returned  to  the 
prosecutor  on  the  25th  Jan.  dishonoured,  and  the  prosecutor  went 
immediately  to  the  prisoner's  house,  in  Bath,  but  he  found  it  shut 
up,  and  saw  nothing  more  of  the  prisoner  till  about  three  weeks 
afterwards,  when  he  was  in  custody.    A  clerk  from  the  London 

(/)  S  East  P.  C.  G.  19. 8.  60.  p.  970.      p.  660.  %  and  Hadfield's  case  is  cited, 
(m)  6  Ev.  Col.  Stat.  PartY.  CI.  zii.      See  rnnU^  387. 
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bankers,  Messrs.  Stephenson  and  Co.,  proved  that  they  knew  no 
fiuch  person  as  Saml.  Milward.     And  it  was  satisfactorily  proved 
that  tibe  prisoner's  real  name  was  Saml.  JFhiley;  that  he  was  bap- 
tized as  the  son  of  persons  of  that  name,  was  married  by  that 
name,  had  gone  by  the  same  name  at  Bath,  when  he  lodged  there 
for  about  a  week  in  the  July  preceding  this  transaction  3  and  at 
Bristol  in  the  following  October ;  as  also  at  Bath  again  on  the 
4th  of  December ;  and  further,  that  on  the  20th  of  December 
(which  was  about  a  week  before  he  first  came  to  the  prosecutor) 
he  had  taken  a  house  in  Worcestershire,  under  the  same  name. 
But  on  the  28th  of  December  (the  day  after  his  first  application 
to  the  prosecutor)  he  ordered  a  brass  plate  to  be  engraved  with 
the  name  of  '^  Milward,''  which  was  fixed  on  the  door  oi  his 
house  on  the  following  day.    The  prisoner  stated  in  his  defence 
that  he  had  understood  from  his  father  that  he  was  christened  by 
the  name  of  Saml.  Milward ;  and  that,  being  under  difficulties, 
and  afraid  of  arrests,  he  had  omitted  the  name  of  Whiley.    In 
answer  to  questions  put  by  the  learned  Judge  who  tried  the  pri- 
soner, the  prosecutor  stated  that  he  took  the  draft  on  the  credit 
of  the  prisoner,  whom  he  did  not  know ;  that  he  presumed  the 
prisoner's  name  was  that  which  he  had  written,  and  had  no  rea- 
son to  suspect  the  contrary  :  but  that  if  the  prisoner  had  come  to 
him  under  the  name  of  Saml.  Whiley,  he  should  have  given  him 
equal  credit  for  the  goods,  and  have  taken  the  draft  from  him  and 
paid  him  the  balance  as  he  had  done  when  he  came  under  the 
name  of  Milward.     The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  prisoner  had  assumed  the  name  of  '^  Milward  "  in 
the  purchase  of  the  goods,  and  given  the  draft,  with  intention  to 
defraud  the  prosecutor.    And  the  jury,  saying  that  they  were  sa- 
tisfied of  that  fact,  found  the  prisoner  guilty.    The  case  was  af- 
terwards submitted  to  the  consideration  of  the  twelve  Judges ; 
who  were  of  opinion  that  the  question  of  fraud  being  so  left  to 
the  jury,  and  found  by  them,  the  conviction  was  right,  (it) 
Francis's  case.      In  a  case  which  occurred  a  few  years  afterwards,  the  prisoner 
Ssed  by  Uie      ^^^^^  indicted  for  forging  an  order  for  the  payment  of  money,  in 
prisoner  be  as-  wfaich,  by  the  name  of  James  CooAe  junior,  he  requested  Messrs. 
snmed  for  the   P^aed  and  Co.,  bankers,  in  London,  to  pay  Mrs.  Ware,  or  bearer, 
fi»iS**ai^to    fift^®**  pounds.    It  appeared  in  evidence  that  on  the  15th  August, 
avoid' detec-      1808,  the  prisoner  took  lodgings  at  the  house  of  Mrs.  Ware,  by 
tion,  it  wUl  be  the  week,  and  continued  there  till  the  9th  of  Sejptember  following, 
^^  wfif  the'  ^°  which  day  he  gave  Mrs.  Ware  the  order  in  question  for  a  bank 
assumed  name  note  of  fifteen  pounds,  which  she  advanced  to  him  upon  his  ap- 
were  the  name  plying  to  her  for  change.    Mrs.  Ware  paid  the  order  away  to  a 
known'crcdit.  neighbour,  who  took  it  to  the  bankers ;  and,  upon  payment  being 
refused,  brought  it  back  to  Mrs.  Ware,  who  immediately  informed 
the  prisoner  of  its  being  returned.    The  prisoner,  first  reading 
over  the  order,  said  that  he  saw  he  had  made  a  mistake,  and  had 
forgotten  to  put  the  word  "  junior,"  which  word  he  then  added, 
and  said  that  Mrs.  Ware  would  find  it  would  be  right.    Shortly 

(n)  Whiley^s  case,  cor,  Thomson,  and  Russ.  9i  Ry.  90.  S.  P.  Rex  v. 
B.,  SomenetMre,  Spr.  Ass.  1805;  nnA  Ifarsball,  Buss.  &  Ry.  75. 1  aad  iiex 
before  the  Judges,  Triii.  T.  1806.  MS.      v.  Francis,  ui.  209.  and  infr^. 
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afuarwardfl  the  prisoner  left  the  house^  saying  he  should  return  to 
tea ;  but  he  never  did  return.  The  order,  with  the  addition,  was 
presented  at  Messrs.  Praed  and  Co/s,  the  next  morning,  and  pay- 
ment refused,  the  drawer  not  being  known  at  that  house,  and  no 
person  of  that  name  keeping  cash  there.     It  was  satisfactorily 

J  roved  that  the  prisoner's  real  name  was  John  Francis,  though  he 
ad  occasionally  gone  by  other  assumed  names.  The  case  was 
left  by  the  learned  Judge  to  the  jury,  with  a  direction  that  they 
should  consider  whether  the  prisoner  had  assumed  the  name  of 
James  Cooke,  junior,  with  a  fraudulent  purpose  3  and  they  found 
a  verdict  of  guilty :  but  upon  some  doubts  occurring  whether  the 
facts  in  evidence  went  to  establish  a  forgery,  or  only  a  fraud,  the 
case  was  referred  to  the  consideration  of  the  twelve  Judges. 
Mansfield,  C.  J.,  the  Chief  Baron,  Grose,  J.,  and  Lawrence,  J., 
were  absent  when  the  case  was  debated;  but  the  Judges,  who 
were  present,  held  the  conviction  right :  and  ware  of  opinion  that 
if  the  name  were  assumed  for  the  purpose  of  the  fraud,  and 
avoiding  detection,  it  was  as  much  a  forgery  as  if  the  name  as- 
sumed were  that  of  any  other  person  of  known  credit ;  though 
the  case  would  have  been  different  if  the  party  had  habitually 
used  and  become  known  by  another  name  than  his  own.  (o)  But 
it  seems  that  it  must  satisfactorily  appear  that  the  fictitious  name 
was  assumed  for  the  purpose  of  fraud,  in  the  particular  instance 
of  the  forgery  in  question,  and  that  it  will  not  be  sufi&cient  to 
fihew  that  the  fictitious  name  had  been  assumed  for  general  pur- 
poses of  concealment  and  fraud :  as  in  a  subsequent  case,  in 
which  the  prisoner  was  charged  with  forging  an  acceptance  upon 
a  bill  of  exchange  in  the  name  of  Scott,  the  majority  of  the  . 
Judges,  being  of  opinion  that  it  did  not  sufficiently  appear  upon 
the  evidence  that  the  prisoner  had  not  gone  by  the  name  of  Scott 
before  the  time  of  accepting  the  bill  in  that  name,  or  that  he  had 
assumed  the  name  for  that  purpose,  held  that  a  conviction  for 
such  forgery  was  wrong.  (/>) 

But  forging  in  a  false  name  assumed  for  concealment,  with  a 
view' to  a  fraud,  of  which  the  forgery  is  part,  is  sufficient  to  con- 
stitute the  offence.  And  if  there  be  proof  of  the  prisoner's  real 
name,  it  is  for  him  to  prove  that  he  used  the  assumed  name  be- 
fore the  time  he  had  the  fraud  in  view,  even  in  the  absence  of 
proof  as  to  what  name  he  had  used  for  several  years  before  the 
fraud  in  question.  (9) 

Having  thus  treated  of  the  name  in  which  a  forgery  may  be  As  to  the  ▼»• 
committed,   we  may  proceed  to  consider  how  far  the  validity  iifini  fomd, 
in  law  of  the  thing  forged,  supposing  it  were  true,  is  essential  to  if  geouine. 
forgery. 

Though  it  is  said  to  be  in  no  way  material,  whether  a  forged 
instrument  be  made  in  such  a  manner  as  that,  if  it  were  in  truth 
such  as  it  is  counterfeited  for,  it  would  be  of  validity  or  not ;  (r) 
yet  it  seems  to  be  material,  that  the  false  instrument  should  carry 

(o)  Franeis^s  case,  DM  Bailey,  July,  181S,  Russ.  &  Ry.  260. 

1811;    and  before  the  Judges,   Oe-  (f)  Rex  «.  Peacock,  Russ.  &  Ry. 

cember,  1811,  MS.  and  Russ.  &r  Ry.  278. 

20^.  (r)  1  Hawk.  P.  C.  c.  70.  s.  7,    8 

(p)    Rex    i\   Boiitien,    December,  East.  P.  C.  c.  19.  s.  43.  p.  948. 
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on  the  face  of  it  the  semblance  of  that  for  which  it  is  counter- 
feited^ and  should  not  be  illegal  in  its  very  frame,  (s)  One  of  the 
definitions  of  forgery  is  given,  as  ^^  the  false  making  an  instni- 
^^  ment,  which  purports  ofi  the  face  of  it  to  be  good  and  valid  for 
^^  the  purposes  for  which  it  was  created,  with  a  design  to  de- 
"  fraud."  (/) 

Upon  the  ground  that  it  is  not  material  whether  a  forged 
instrument  be  so  made  as  that,  if  it  were  in  truth  such  as  it 
is  counterfeited  for,  it  would  be  of  validity  or  not,  it  has  been 
adjudged  that  the  forgery  of  a  protection  in  the  name  of  A.  B., 
as  being  a  member  of  parliament,  who  in  truth  at  the  time  was 
not  a  member,  is  as  much  an  offence  at  common  law,  as  if  he 
were  so.  (m) 

In  a  case,  where  the  defendant  was  convicted  upon  an  indict- 
ment (on  the  statute  5  Eliz.  c.  14.)  which  stated  that  one  Garbut 
and  his  wife  were  seised  in  /ee  of  certain  messuages,  lands,  and 
tenements,  called  Jawick,  in  the  parish  of  Clacton,  in  Essex,  and 
that  the  defendant  intending  to  molest  them,  and  their  interest  in 
the  premises,  forged  a  lease  and  release  as  from  Garbut  and  his 
wife,  whereby  they  were  supposed  for  a  valuable  consideration  to 
convey  to  him  ^^  all  that  park  called  Jawick,  in  the  parish  of  Clac- 
^^  ton,  in  Essex,  containing  eight  acres  in  circumference,  with  all 
'^  thje  deer,  wood,  &c.  thereto  belonging,"  it  was  moved  in  arrest 
^  of  judgment,  that  the  premises  supposed  to  be  conveyed  were  so 
materially  different  from  those  which  were  really  the  estate  of 
Garbut  and  his  wife,  that  it  was  impossible  this  conveyance  could 
ever  molest  or  disturb  them.  But  the  Court  held  that  it  was  not 
necessary,  there  should  be  a  charge,  or  a  possibility  of  a  charge,, 
and  that  it  was  sufficient  if  it  were  done  with  such  intent,  and  that 
the  jury  had  found  that  it  was  done  with  intent  to  molest  Garbut 
and  his  wife  in  the  possession  of  their  land,  (or) 

So  where  an  indictment  was  for  forgery  at  common  law  of  a 
surrender  of  the  lands  of  J.  S.,  and  it  was  not  shewn  in  the  in- 
dictment that  J.  S.  had  any  lands,  it  was  holden  upon  motion  in 
arrest  of  judgment  that  the  indictment  was  good,  upon  the  prin- 
ciple that  it  was  not  necessary  to  shew  that  the  party  was  pre- 
judiced, (y) 
Forgery  may         Upon  the  same  principle,  the  doctrine  is  established  by  several 
be  committed    cases,  that  forgery  may  be  committed  by  the  false  making  of  an 
making  of\he  instrument,  purporting  to  be  the  will  of  a  person  who  is  still  liv- 
yriU  of  a  liv-     ing ;  notwithstanding  the  objection,  that  during  the  life  of  a  party 
th^  P?™**°  ».„    his  will  is  ambulatory,  and  can  have  no  validity  as  a  will  until  his 
is  aimbuUtory   death.    Thus,  a  prisoner  was  convicted  for  forging  a  seaman^s 
duriog  the  life  wiU,  who  it  appeared  was  still  alive,  and  had  returned  to  England 
of  a  party,  and  j^q  years  after  the  prize  money  had  been  received  by  the  pri- 

can  hare  no  va-  •'  r  j  j  r 

lidity  ac  a  will 

until  his  death.       (,)  ^  East.  P.  C.  c.  19.  s.  43.  p.  4  Geo.  2.  2  Str.  901.    9  East.  P.  C.  c, 

948.  •  19. 8.  S3,  p,  981. 

(0  By  Eyre,  B.  in  Jones  and  Pal-         (y)  Goat's  case,  1  Ld.  Raym.  7S7. 

iner*s  case,  1  Leach  367.  But  it  seciiis  clearly  to  be  necessary, 

(tf)  Deakin's  case,   1  Sid.   142.     1  that  there  should  be  a  possibility  of 

Hawk.  P.  C.  c.  70.  s.  7.    2  East.  P.  C.  prejudice  to  the  party.    See  tiie  de- 

>c.  Id.  s.  43.  p.  948.  finitions  an/tf,  317,  and  Ward^s  case,  8 

(x)  Crooke*s  case,  B.  R.  East  T.  East  P.  €.  c.  19.  s.  7.  p.  862.pMl360. 
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aoner^  under  a  forged  will.  («)  In  a  subsequent  case,  where  the 
prisoner  was  indicted  for  forging  the  last  will  and  testament  of  a 
woman  who  was  still  living,  and  was  a  witness  on  the  trial,  and 
convicted,  the  judgment  was  respited  upon  a  doubt,  whether  as 
the  supposed  testatrix  was  living,  the  prisoner  was  legally  con- 
victed of  having  forged  her  last  will  and  testament ;  there  being 
no  such  instrument  as  a  last  will  and  testament  in  contemplation 
of  law,  until  after  the  death  of  the  person  making  it :  but  the 
Judges  ar^  said  to  have  been  unanimously  of  opinion,  that  an  in- 
strument may  be  the  subject  of  forgery,  although  in  fact  it  should 
appear  impossible  for  such  an  instrument  as  the  instrument  forged 
to  exist,  provided  the  instrument  purports  on  the  face  of  it  to  be 
good  and  valid,  as  to  the  purposes  for  which  it  was  intended  to  be 
made,  (a)  The  point  was  again  referred  to  the  consideration  of 
the  Judges,  in  a  case  where  the  prisoner  was  indicted  and  con- 
victed for  knowingly  uttering  and  publishing  as  true,  a  certain 
false  and  forged  will  and  testament  of  oneJ.  G.,  late  a  seaman 
belonging  to  a  merchant  vessel,  &c.  and  it  appeared,  that  the  said 
J.  G.  was  living.  All  the  Judges  held  that  the  conviction  was 
right.  It  was  observed  by  the  learned  Judge  who  delivered  their 
opinion,  that  every  will  must  be  made  in  the  lifetime  of  the  party, 
whose  will  it  was  \  that  it  existed  as  a  will  in  his  lifetime,  though 
not  to  take  effect  till  his  death ;  and  that  the  making  a  false  in- 
strument importing  on  the  face  of  it  to  be  a  will,  was  equally 
forgery,  whether  the  person  whose  will  it  purported  to  be  were 
dead  or  alive,  at  the  time  of  making  it.  That  a  contrary  doctrine 
would  operate  as  a  repeal  of  the  law  ;  for  if  the  act  of  making  the 
will  were  not  forgery  at  the  time,  a  publication  afterwards  would 
not  make  it  so.  Buller,  J.,  thought  the  very  definition  of  forgery 
decided  the  doubt,  for  it  was  the  making  a  false  instrument  with 
intent  to  deceive ;  and  that  here  the  intention  to  deceive  had  been 
established  by  the  jury,  and  the  instrument  purporting  to  be  a  will 
was  clearly  false,  (b)  On  an  indictment  for  forging  a  will  the  pro- 
bate of  that  will  unrevoked  is  not  conclusive  evidence  of  its  va- 
lidity so  as  to  be  a  bar  to  the  prosecution,  (c) 

Forging  a  deed  has  been  holden  to  be  within  the  statute  2  Geo.  2.  Forgery  of  in- 
c.  25.  s.  1.  though  subsequent  statutes  contain  directory  provisions  con"form^ 
as  to  instruments  for  the  purpose  for  which  such  forged  deed  was  the  directory 
intended  being  in  a  particular  form,  or  complying  with  certain  re-  provisions  of  a 
quisites,  and  the  forged  deed  has  not  been  made  in  pursuance  of  *^"^"^®' 
such  provisions ;  for  the  directory  provisions  have  not  the  effect 
of  making  a  deed,  not  in  the  form  prescribed,  and  without  the  re- 
quisites, altogether  void,  {d) 


(z)  Murphy*s  case,  O.  B.  1753.  10 
St.  Tri.  183.  (Hargr.  ed.)  2  East.  P.  C. 
c.  I9.-S.  43.  p.  949. 

(c)  Sterling's  case,  O.  6.  1773.  1 
Leach  99,  where  it  is  said,  that  the 
case  was  decided  upon  the  authority 
ofAnne  Lewis's  case.  Post.  116.  AtUe^ 
388. 

(b)  Coogan^s  case,  0.  B.  1787,  and 
Mich.  T.  1787.  1  Leach  449.  2  East. 
P.  C.  c.  19.  8.  43.  p.  948.  The  indict- 
ment appears  to  have  been  framed  on 


the  statute  2  Geo.  2.  c.25.  and  not  on 
the  statute  31  Geo.  2.  c.  10.  s.  2.^Jnch 
is  confined  to  seamen  on  board  the 
king's  ships.  The  last  statute  has  the 
words  **  laH  will/'  the  other  the  word 
"  will"  only. 

(c)  Rexv.  Buttery  and  Macnamara, 
Ru9s.  &  Ry.  342. 

{d)  Rex  V,  T.  R.  Lyon,  Russ.  &  Ry. 
255.,  and  see  Rex  v.  Frond,  Russ.& 
Ry.  389.  potU 
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Forgery  may  Upon  the  same  principle  also,  of  its  not  being  necessary  that 
be  committed  ^j^^  instrument  charged  to  be  forged,  should  be  such  as  would  be 
ment  on*u™"  effectual  if  it  were  t  true  and  genuine  instrument,  it  has  been 
£t  imped  paper,  holden,  that  forgery  may  be  committed  of  an  instrument  cm  im- 

stamped  paper. 
Hawkcs-  The  prisoner  Hawkeswood,  being  indicted  for  forging  a  bill  of 

wood's  case,  exchange,  an  objection  was  taken  on  his  behalf,  that  the  bill  in 
h\\\Vfex'  *  question  was  not  stamped  pursuant  to  the  statutes  22  Greo,  3.  c.  33.^ 
change  on  un-  23  Geo.  3.  c.  49.  s.  14.,  and  23  Geo.  3.  c.  58.  s.  11.;  (e)  and  that 
stamped  paper,  j^  ^^s  not,  therefore,  a  lawful  bill  of  exchange  but  a  piece  of  waste 

paper  incapable  of  becoming  the  subject  of  either  fraud  or  felony^ 
that  the  party  who  took  it  must  at  the  time  have  known  that  il 
was  not  a  legal  bill  of  exchange,  or  he  must  have  been  grossly 
negligent,  the  defect  being  visible  on  the  face  of  it.  But  BuUer,  J., 
who  tried  the  prisoner,  over-ruled  the  objection,  on  the  ground 
that  the  stamp  acts  were  merely  revenue  laws,  and  did  not  purport 
in  any  way  to  alter  the  crime  of  forgery;  and  that  the  false  instra- 
ment  had  the  semblance  of  a  bill  of  exchange,  and  was  negociated 
by  the  prisoner  as  such.  But  he  saved  the  point  for  the  considera- 
tion of  the  twelve  Judges,  who  were,  all  of  opinion^  that  the  pri- 
soner was  properly  convicted ;  that  the  stamp  acts,  in  saying  thai 
a  bill  without  a  stamp  shall  not  be  pleaded,  or  given  in  evidence, 
or  be  available,  in  law  or  equity,  signified  only  that  it  should  not 
be  made  use  of  to  recover  the  debt ;  and  further,  that  the  holder 
might  get  the  bill  stamped  after  it  was  made.  (/) 

This  authority  was  acted  upon  in  a  case  whioh  occurred  very 
shortly  afterwards,  where  the  prisoner  being  indicted  for  forging  a 
bill  of  exchange,  an  objection  which  was  taken  to  the  bill  being 
produced  in  evidence  because  it  was  not  stamped  was  over*ruled, 
and  the  prisoner  was  convicted  and  executed,  {g) 
Morton's  case.  The  point  underwent  further  discussion  in  a  case  which  occurred 
Holden  that      after  the  statute  31  Geo.  3.  c.  25.  s.  19.  had  prohibited  the  stamp- 

be^comi^tted  ^"S  ^^  *  ^^^^  ^^  ^^^  ^^^^  ^^^  ^™®  ^f  ^^^^^  being  made.  The  pri- 
or a  promis-  soner,  Morton,  was  indicted  for  knowingly  uttering  a  forged  pro- 
sory  note  on  missory  note,  which,  on  being  produced  in  evidence,  appeared  to 
paper"*?hongh  ^*^®  htcn  drawn  oti  unstamped  paper  ;  and  the  case  was  saved  for 
the  statute  31  the  opinion  of  the  Judges,  as  well  on  the  principal  point,  as  on  the 
Geo.  3.  c.  25.  statute  31  Gco.  3.  c.  25.  s.  19.  which  passed  after  Hawkeswood's 
ed  the^stamp "  case,  and  prohibited  the  stamp  to  be  afterwards  affixed.  The  qnes- 
from  being  af«  tion  Underwent  much  consideration,  and  was  debated  by  the  Judges 
fixed  after-  Jq  the  course  of  several  terms.  Two  or  three  of  the  Judges  doubted 
^"  **  at  first  the  propriety  of  Hawkeswood's  case,  if  the  matter  were  res 

integra^  yet  they  all  agreed  that  they  must  be  governed  by  that 
case,  as  it  was  an  authority  in  point;  and  that  the  statute  31  Geo.  3. 
c.  2d.  s.  19.  made  no  difference  in  the  question.  And  most  of  the 
Judges  maintained  the  principle  in  Hawkeswood's  case  to  be  well 
founded;  for  they  held  that  the  acts  of  parliament  which  had  been 

(e)  The  provisions  of  th6  acls  are  (/)  Hawkeswood's  case,  fFarenUr 

to  the  cfibct  that  no  bill  of  exchange.  Spring  Ass.  and  East   T.    1783.     1 

&c.  not  stamped  as  these  acts  direct,  Leach  257.     2  Bast.  P.  C.  c.  19.  8.  45. 

shall  be  pleaded,  or  eiven  in  evidence  p.  955. 

in  an^  court,  or  admitted  in  any  court  [g)  Lee's  case,  0.  B.  1784.    1  L«ach 

to  be  good  or  available  in  law  or  S58,  note  (a), 
equity. 
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refemd  to  And  reiied  on^  being  mere  revenue  laws,  meant  to  make 
BO  alteration  in  the  crime  of  forgery,  but  only  to  provide  that  the 
instrument  should  not  be  available  for  the  purpose  of  recovering 
on  It  in  a  eourt  of  justice;  but  it  might  be  received  in  evidence  for 
collateral  purposes ;  and  tbey  instanced  the  6th  and  10th  sections 
<if  the  act  wfaidi  made  the  party,  drawing  such  a  bill,  liable  to  the 
statute  duties,  and  to  a  penalty  of -20/. ;  in  both  which  cases  the 
bill  nuiet  be  used  in  evidence.  And  they  considered  that  in  order 
to  constitute  forgery  it  was  not  necessary  that  the  instrument 
should  be  available ;  Chat  though  a  compulsory  payment,  by  course  ^ 
of  law,  could  not  have  been  enforced  for  want  of  the  proper  stamp, 
yet  a  man  miglit  equally  be  defrauded  by  a  voluntary  payment 
being  lost  to  him ;  that  if  this  were  a  sufficient  defence,  forged  se- 
curities might  be  published  on  improper  stamps  with  impunity, 
which  would  carry  the  mischief  to  an  alarming  extent ;  that  the 
stamp  itself  might  be  forged ;  and  it  would  be  a  strange  defence 
to  admit  in  a  court  of  justice,  that  because  a  man  had  forged  the 
stamp,  he  ought  to  be  excused  for  having  forged  the  note  itself, 
which  would  be  setting  up  t>ne  fraud  in  order  to  protect  him  from 
the  pitnishment  due  to  another,  {h) 

So  where  it.appeared  that  the  forgery,  charged  against  the  pri- 
soner, was  the  alteration  of  a  10/.  bill  of  exchange  into  one  for 
50/.,  it  was  holden  to  be  not  less  a  forgery  from  the  circumstance 
of  the  bill  having  been  re-issued  three  times  as  a  10/.  bill  without 
being  re-stamped^  and  being,  therefore,  not  available  in  a  civil 
action  at  the  time  the  alteration  in  it  of  10/.  into  50/.  was  ef- 
fected. The  Judges,  on  a  conference,  said  that  it  had  been  de- 
cided that  the  stamp  acts  had  no  relation  to  the  question  of 
forgery ;  and  that  supposing  the  instrument  forged  to  be  such  on 
the  face  of  it  as  would  be  valid,  provided  it  had  a  proper  stamp, 
the  offence  was  complete. (t) 

The  same  doctrine  was  acted  upon  in  several  other  cases,  {k)  The  same  doc- 
And  it  is  well  observed  that  if  the  matter  be  duly  considered,  the  *"°®  ^eit6^ 
words  of  the  stamp  acts  before-nlentioned  can  only  be  applicable  caws!"  ^ 
to  a  true  instrument ;  for  a  forged  instrument,  when  discovered 
to  be  such,  never  can  be  made  available,  though  stamped :  and 
that  the  acts,  therefore,   can  only  be  understood  as  requiring 
stamps  on  such  instruments  as  were  available  without  a  stamp 
before  those  acts  passed^  and  which  would  be  available  afterwards 
with  a  stamp.  (Z) 

It  has  been  spoken  of  as  a  material  circumstance,  that  the  false  The  false  in- 
instrument  should  carry  on  the  face  of  it  the  semblance  of  that  for  8^ru™e*»* 
which  it  is  counterfeited,  (m)     But  it  is  not  necessary  that  the  onThe  faceof 
resemblance  to  the  known  instrument  should  be  exact :  it  seems  it  the  sem- 
to  be  sufficient  if  the  instruments  be  so  far  alike  that  persons  in  foJ'JJy^^ Uk 

(h)  Morton's  case,  York  Sura.  Ass.  (fr)  Reculisfs  case,  0.  B.  1796.    « 

1795.  Mich.  T.   1795.  and   Hil.  and  Leach  703.   Davies*s  ease,  cor.  Grose, 

East.  T.  1796.     «East.  P.C.  c.  19.  8.  J.,  Surry  Spr.  Ass.  179S,    2  Leach 

45.  p.  955.  707.  note  {b).     2  £ast.  P.  C.  c.  19.  8. 

(i)  Teagae*s  case,  car,  Le  Blanc,  J.,  45.  p.  956. 

Eeref9rd  Sum.  Ass.  1S02,  and  Mich.  .     (/)  2  East.  P.  C.  c.  19.  s.  45.  p.  956. 

T.  1802.     2  East.  F.  C.  c.  19.  s.  55.  p.  (m)  AntCy   337,  3SS. 
979. 
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counterfeited ; 
so  as  to  de- 
ceive persons 
1181  ni;  ordinary 
observation. 


Elliot's  case. 
A  conviction 
.is  good  for 
,  forging  a  bank 
note,  thouj^h 
in  such  forged 
note  the  word 
•*  pounds  "  be 
omitted,  and 
though  there 
be  no  water- 
mark in  the 
paper. 


general  using  their  ordinary  observation  upon  the  subject  may  be 
imposed  upon  by  the  deception,  though  it  would  not  impose  upon 
persons  having  particular  experience  in  such  matters,  (n) 

Thus  where  the  prisoner  was  indicted  for  the  forgery  of  bank 
notes,  and  a  witness  for  th6  prosecution,  who  came  from  the  Bank 
of  England,  stated  that  he  could  not  have  been  imposed  upon  by 
the  forged  notes,  the  difference  between  them  and  the  true  notes 
being  to  him  very  apparent  in  several  particulars,  but  it  appeared 
that  others  had  been  deceived  at  first  by  them,  thougb  they  were 
very  ill  executed,  Le  Blanc,  J.,  proceeded  upon  the  foregoing 
principles,  (o) 

The  doctrine  had  previously  been  sanctioned  by  the  opinion  of 
the  Judges  in  the  following  case.  The  prisoner,  James  Elliot^ 
was  indicted  for  forging  a  bank  note  of  the  following  tenor. 

No.  17.73. 
I  promise  to  pay  to  Mr.  Jos.  Crook  or  bearer^  on  demand^  the 
sum  of  Fifty 

London^  20  Junej  177^* 
£  Fifty,  For  the  Govr.  and  Company  of  the 

Bank  of  England. 
Entd.  C.^Blewert.  Thos.  Thompson. 


Some  of  the  counts  of  the  indictment  stated  the  instrument  to 
be  a  bank  note,  and  others  to  be  a  note  in  the  form  of  a  bank 
note ;  but  the  fifth  count,  which  was  that  on  which  the  question 
turned,  and  on  which  the  counsel  for  the  crown  relied,  charged 
**  that  the  said  James  Elliot,  on  the  14th  June,  1777?  feloniously 
did  make,  forge,  and  counterfeit,  and  cause  and  pjocure  to  be 
falsely  made,  forged,  and  counterfeited,  &c.  a  certain  promissory 
"  note  for  the  payment  of  money,  with  the  name  of  Thomas 
"  Thompson,  thereunto  subscribed,  purporting  to  bear  date,  &c., 
"  and  to  have  been  signed  by  one  Thomas  Thompson,  for  the 
Governor  and  Company  of  the  Bank  of  England,  for  the  pay- 
ment of  fifty  pounds  to  Mr.  Joseph  Crook  or  bearer,  on  demand, 
"  the  tenor  of  which,  &c.,  with  intention  to  defraud  the  Governor 
^^  and  Company  of  the  Bank  of  England,'*  It  appeared  that  the 
note  had  never  been  published,  being  found  in  the  prisonerV  pos- 
session at  the  time  he  was  apprehended;  but  the  forgery  was 
brought  home  to  him,  and  he  was  convicted.  The  doubt  con- 
cerning his  case  arose  upon  the  following  facts,  which  appeared 
in  evidence.  The  ofiicers  of  the  Bank  of  England  proved  that 
the  note  was  in  every  respect,  both  in  paper  and  print,  similar  to 
a  bank  note,  both  in  the  written  and  printed  parts  of  it,  except, 
first,  that  the  number  was  not  filled  up  ;  secondly,  that  the  word 
"  pounds  "  was  omitted  in  the  body  of  the  note ;  thirdly,  that  the 
texture  of  the  paper  was  rather  thicker  than  that  used  by  the 
bank ;  and,  fourthly,  that,  in  the  fabric  of  it,  the  water  mark,  viz. 
the  words  "  Barik  of  England,"  were  not  inserted  :  but  they  said 
that  a  bank-note,  with  the  like  omission  of  the  word  ^'pounds  "  in 


(n)  2  East.  P.  C.  c.  19.  s.  6.  p.  858. 
and  s.  44.  p.  g50, 

(o)  Hoost*s  case,  cor,  Le  Blanc,  J., 


Exeler  Spr.  Ass.  1802.    8  East  P.  C. 
c.  19.  s.  44.  p.  950. 
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the  body  of  it,  being  regular  in  other  respects,  would  be  paid,  by 
the  usage  of  the  bank,  i^r  it  had  passed  the  examiner's  office. 
And  a  real  bank  note  of  the  same  date  and  tenor,  except  as  above 
excepted,  was  produced  in  evidence.  Upon  these  facts  it  was 
contended  that  this  was  not  a  note  resembling  a  bank  note  for 
want  of  the  water  mark;  and  also  that  it  was  not  a  note  for  fifty 
potmdsytiie  word  ^^ pounds''  being  omitted:  and  judgment  was 
respited  in  order  to  take  the  opinion  of  the  twelve  Judges.  The 
case  was  considered  by  them,  and  they  were  all  (except  De  Grey, 
C.  J.,  and  Smythe,  C.  B.,  who  were  absent,)  of  opinion  that  the 
conviction  was  right ;  as  in  forgery  there  need  not  be  an  exact 
resemblance ;  and  it  is  sufficient  if  the  instrument  is  primd  fojcie 
fitted  to  pass  for  a  true  instrument.  The  majority  of  the  Judges 
inclined  to  think  that  th6  omission  of  the  word  '^  pounds  "  in  the 
body  of  the  note,  had  nothing  else  appeared,  would  not  have  ex- 
culpated the  prisoner ;  and  that  it  was  matter  to  be  left  to  the 
jury,  as  it  was  done,  whether  it  purported  to  be  a  note  for  fifty 
pounds  J  or  any  other  sum:  and  all  llie  Judges  agreed  that  the' 
^^  fifty  "  in  the  margin  of  it  removed  every  doubt,  and  shewed  that 
the  fifty  in  the  body  of  the  note  was  intended  fov  fifty  pounds,  {p) 

Upon  the  same  principles,  in  a  case  where  the  prisoner  en-  CoUicott's 
graved  a  counterfeit  medicine  stamp,  so  as  to  be  like  to  a  genuine  ^' 
«tamp,    except  only  that  the  centre  part,  which  in  a  genuine  couvxerS^t^ 
stamp  specifies  and  denotes  tl\e  duty,  was  blank  in  the  first  in-  stamp  like  in 
stance,  but  cut  out  before  the  counterfeit  stamp  was  used,  a  pa-  ^^^.  P*^*  ^°  * 
per  with  the  words  ^*  Jones,  Bristol "  on  it  being  pasted  over  the  stMop°and  un- 
vacancy,  and  then  uttered  such  counterfeit  stamp,  it  was  holden  like  in  others, 
that  he  was  guilty  of  a  forgery  and  uttering.     Grose,  J.,  in  de-  "°^  ^^^t^tke*" 
livering  the  opinion   of  the  twelve  Judges  on  this  case,  after  uni1ke"parts, 
iitating  that  it  was  proved  that  those  parts  of  the  counterfeit  and  concealing 
stamp  which  remained  were  a  perfect  resemblance  of  the  same  o^t^andThen 
parts  on  a  genuine  stamp,  and  that  the  whole  was  a  fabrication  so  uttering  it,  is 
artfully  contrived  as  to  be  likely  to  deceive  the  eye  of  every  com-  a  forgery  and 
mon  observer,  further  said,  "  An  exact  resemblance  or  faC'Simile  pii'y  «'*«'- 
*^  is  not  required  to  constitute  the  crime  of  forgery ;  for  if  there 
*^  be  a  sufficient  resemblance  to  shew  that  a  false  making  was  in- 
^^  tended,  and  that  the  false  stamp  is  so  made  as  to  have  an  apti- 
^^  tude  to  deceive,  that  is  sufficient.'^  (q)     It  has  been  determined 
on  the  statute  25  £dw.  3.,  that  splitting  the  great  seal,  and 
closing  it  again  to   a  false  patent,   is   a  counterfeiting  of  the 
seal:  (r)  and  that  where  the  seal  is  substantially  counterfeited,     ' 
the  adding  or  omitting  of  a  crown,  the  leaving  out  words  in  the 
style,  or  adding  others,  or  making  any  other  minute  variation  in 
the  counterfeit,  which  is  often  done  purposely,  and  by  way  of 
eluding  the  law,  will  not  alter  the  ca8e.(«) 

(p)  Elliors  case,  Maidstone  Sum.  (s)  RobiDSon^s  case,  2  Roll.  R.  50. 

Ass.  1777.    Mich.  T.     18  Geo.  3.     1  1  East.  P.  C.  c.  2.  s.  85.  p.  86.     This 

Leach  175.    8  East.  P.  C.  c.  19.8.  44.  was  an  indictment  under  the  statute 

p.  951.    S  New  R.  93.  note  (a),  1  Mary,  c.  6.  for  counterfeiting  the 

(q)  Collicott's  case,  1813.  2  Leach  privy  signet.    In  1  East,  ub,  sup.  it  is 

1048.    4  Taant.  300.    Russ.  &  Ry.  said,  **  The  disparity,  however,  may 

218,  SS89.  ^'  be  so  great  between  the  true  and 

(r)  1  Hale  178,  184.  '*  false  seal  that  it  would  not  amount 
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A  mere  literal  And  it  seems  that  a  mere  literal  mintake  in  the  firaminr  of  the 
not  maLrMv  instrument  itself,  well  laid  in  the  indictment,  will  not  make  any 
difference*        difference.    And  it  is  observed,  that  in  a  case  where  the  prisoner, 

in  forging  an  order  for  the  delivery,  of  goods,  blundered  in  spell- 
ing the  name,  using  JDesemockex  for  IkesormeauXy  no  stress  was 
laid  on  such  circumstances,  though  on  other  grounds  the  indict- 
ment was  holden  bad.(/) 
Fitzgeridd  and       The  prisoners,  Dominick  Fitzgerald  and  James  Lee,  were  inr- 
For' e^*  ma      dieted  for  forging  the  last  will  and  testament  of  Peter  Perry,  late 
be  committed    ^  Seamen  On  board  his  Majesty's  ship  the  Lancaster,  with  intent 
of  a  will,         to  defraud  the  King.    The  will  began — ^^  In  the  name  of  God, 

though  it  be  j^jg 

wrong  Chrit^     Amen,  I,  Peter  Perry,  &c.,  and  ended  John  M  Perry/'    Upon  tke 

tian  name  of  mark 

whosrwiUit  evidence  it  appeared  that  the  prisoner,  Fitzgerald,  carried  the 
purports  to  be.  Will  to  the  office  of  the  deputy  register,  who,  on  observing  the 

difference  of  the  Christian  names,  told  him  that  he  must  produce 
the  person  who  had  written  the  will,  or  the  person  who  was  pre- 
sent when  it  was  executed,  in  order  to  account  for  this  error,  be- 
fore the  probate  could  be  granted.  Fitzgerald  accordingly  pio- 
duced  the  other  prisoner  Lee,  who,  in  the  name  of  Welsh,  swore 
that  he  was  one  of  the  subscribing  witnesses;  that  the  name  of  the 
deceased  was  Peter  Perry ;  that  the  said  Peter  Perry  did  make  his 
mark  to,  and  deliver  the  said  wiil^  and  that  he  (Welsh)  by  mistake 
had  written  the  name  John  Perry  instead  of  Peter  Perry.  Upon 
this  a  probate  of  the  will  was  granted.  The  prisoner  having  been 
found  guilty,  the  question  was  reserved  for  the  consideration  of 
the  Judges,  whether  this  was  in  law  a  forging  of  the  will  of  P^i^r 
Perry,  as  laid  in  the  indictment  ?  And,  though  no  opinion  was 
ever  publicly  delivered,  liie  prisoners  were  afterwards  executed 
pursuaat  to  their  sentence,  (tf) 
Wicks*8  cAse.  In  a  case  where  it  was  proved  that  the  prisoner  took  a  bill  of 
exchange  exchange,  which  he  was  indicted  for  forging  and  uttering  know- 
though  no  in-  ing,  &c.  to  a  banker's,  in  order  to  get  it  discounted,  and,  upon  re- 
dorsement  of  cciving  the  discount,  indorsed  it  there,  but  not  in  his  own  name ; 
the  drawersf  ^^^  **  ajipeared  also,  that  though  there  was  the  indorsement  of 
another  name  upon  the  bill  besides  that  which  the  prisoner  in- 
dorsed, yet  there  was  no  indorsement  upon  it  of  the  names  or 
firm  of  the  drawers  who  were  also  the  payees }  it  was  objected  on 
behalf  of  the  prisoner  that,  as  there  was  nothing  upon  the  bill 
purporting  to  be  an  indorsement  of  the  drawers,  it  could  not  pass 
as  a  bill  of  exchange,  nor  was  capable  of  defrauding  the  persons 
whose  names  were  forged,  {x)  £ut  the  learned  Judge  who  tried 
the  prisoner  overruled  the  objection,  and  the  prisoner  was  con- 
victed :  and,  upon  the  point  being  afterwards  submitted  to  the 

I 

<*  to  a  countcrfeitini^  witbia  the  st«-  (m)   Rex  r.  Fitzgerald   sfid    I«^, 

''  tute,  as  if  it  be  evident  to  the  view  O.  B.  1741.  and  Mich.  T.  15  Geo.  f. 

'*  of  eyerjr  maik's  eje."  1  Leach  SO.    2  Bast  P.  C.  c.  19.  a.  4i> 

{t)  2  East.  P.  C.  c.  19.  s.  45.  p.  059,  p.  963. 

953.    The  case  referred  to  is  Clinch's  (x)  AmoDgst  other  casas,  M9fialt*s 

case,  1  Leach  540.    2  East.  P.  C.  e.  case,  pott  348,  and  Wall's  cas«,  p»9t 

19.  s.  37.  p.  93S.  348,  were  cited. 
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consideration  of  the  Judges,  they  were  of  opinion  that  the  con- 
viction was  right.  ( y) 

Where  the  prisoner  drew  a  bill  upon  the  treasurer  of  the  navy,  OmSssion  of 
payable  to  blank  or  order,  and  signed  it  in  the  name  of  a  navy  n&meofpayi 
surgeon,  it  was  holden,  that  to  constitute*  an  order  for  pay- 
ment of  money,  there  must  be  some  payee ;  and  that  a  direction 
to  pay  to  blank  or  order  was  not  sufficient,  (z)  So  where  the  pri-  « 
soner  was  indicted  for  forging  and  uttering  a  navy  pay  bill,  which 
was  made  payable  to  blank  or  order,  it  was  holden  that  there 
must  be  some  payee,  and  the  conviction  was  held  wrong,  (a) 

It  is  also  1^  down  as  clear,  that  it  is  no  objection  to  the  It  may  be  for- 
chai^  of  forgery  that  the  instrument  is  not  available,  by  reason  ^^,  though 
of  some  collateral  objection  not  appearing  upon  the  face  of  it.  (i)  L  not'aT^u^'** 
So  that,  where  a  prisoner  was  indicted  for  forging  an  order  for  the  able  by  reason 
payment  of  prize-money,  and  it  appeared  that  the  party  whose  ?f  some  coiu- 
name  was  forged  was  a  discharged  seaman,  and  was  at  the  time  tion.  ^  ^^^' 
the  order  bore  date  within  seven  miles  of  the  port  where  his 
wages  were  payable  ;  under  which  circumstances  his  genuine  or- 
der would  not  have  been  valid  by  the  provisions  of  the  32  Geo.  3. 
c.  34.  6.  2.,  unless  made  in  the  manner  therein  prescribed ;  the 
offence  was  holden  to  be  forgery,  the  order  itself  purporting,  on 
the  face  of  it,  to  be  made  at  another  place  beyond  the  limited 
distance,  (c) 

But  the  offence  will  not  be  forgery  where  the  false  instrument  But  it  will  not 
does  not  carry  on  the  face  of  it  the  semblance  of  that  for  which  ^^orgm 
it  is  counterfeited,  or  where  it  is  illegal  in  its  very  frame,  (rf)  foiw  instra- 

In  a  case  where  the  instrument  charged  to  be  forged  was  an  ment  has  no 
order  in  the  name  of  a  creditor  to  a  gaoler,  for  the  discharge  of  a  ff  "y^***^*  ^^ 
debtor  who  was  in  prison  under   an  attachment  for  a  contempt,  ^/^  uieg^in 
it  was  objected  that  such  instrument  was  a  mere  nullity  in  itself,  its  very  frame. 
even  if  genuine  3  but  it  became  unnecessary  to  decide  upon  the 
objection,  (e) 

Where  the  false  instrument  was  in  the  following  form,  without  Jones's  case. 

°  '  iDstrumeut 

any  signature—  defective  as  a 

bank  note. 


(y)  Rex  V.  Wicks,  cor.  Wood,  B. 
Gloucester  Spr.  Ass.  1809,  and  East 
T.  1809,  MS.  ^nd  Russ.  &  Ry.  149. 
Bay  ley,  J.,  was  not  at  the  meeting  of 
the  Judges,  but  he  thought  the  con* 
Tiction  wrong,  on  the  ground  that 
for  want  of  an  indorsement  the  bill 
was  not  negociable,  and  therefore,  if 

f:enaine,  would  not  ha^e  been  of  va- 
ue  to  the  taker  of  it.  And  see  Rex 
V,  Cartwright,  Russ.  &  Ry.  106, 
where  an  indictment  was  held  bad, 
on  the  ground  that  the  instrument 
given  in  svideuce  was  not,  as  stated, 
an  order  for  money  ;  and  a  question 
by  Le  Blanc,  J.,  there  mentioned  in 
the  note  (^),  whether  this  paper, 
though  not  directed  to  any  person 
as  drawer,  might  not,  under  circuio- 
stances,  have  been  treated  as  a  bill  or 


order. 

(z)  Rex  V,  Richards,  Russ.  &  Ry. 
193. 

(a)  Rex  t^.  Randall,  Russ.  &  Ry. 195. 

(b)  8  East.  P.  C.  c.  19.  s.  45.  p.  950. 

(c)  M4n tosh's  case,  cor,  Le  Blanc, 
J.,  0.  B.  1800,  and  afterwards  consi- 
dered by  the  Judges,  2  East.  P.  C.  c. 
19.  s.  S9.  p.  942.     2  Leach  883. 

{d)  jintCy  3S8. 

(e)  Fawcetrs  case,  York  Spr.  Ass. 
1793,  2  East.  P.  C.  c.  19.  s.  7.  p.  862., 
and  s.  45.  p.  952.,  where  the  learned 
writer  says,  that  it  does  not  appear 
whether  the  Judges  decided  the  case 
on  that  ground  ;  as,  at  any  rate,  the 
indictment  was  holden  good  as  a 
cheat  And  see  Otbbs's  case,  1  Bast. 
R.  17S.  2  Bast.  P.  C.  c.  10.  s.  7.  p. 
S64. 
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Reading's 
case. 


Pateman's 
case.    Note 
incomplete 
for  want  of  a 
signature. 


No.  F.  946. 

I  promise  pay  to  John  Wilson,  Esq.,  or  bearer^  Ten  Pounds. 

London,  March  4,  1776. 
£  Ten.  For  Self  and  Company,  of  my 

Bank  in  England. 
Entered,  John  Jonbs. 

and  it  was  laid  in  one  set  of  counts  as  a  paper  writing,  purport- 
ing to  be  a  bank  note  ;  and  in  another  as  purporting  to  be  a  pro- 
missory note,  for  the  payment  of  money ;  it  was  holden  that  the 
prisoner  was  entitled  to  an  acquittal,  though  it  was  specially 
found  by  the  jury  that  the  prisoner  averred  that  the  instrument 
was  a  good  bank  note,  and  uttered  and>  published  it  as  a  good 
bank  note.  The  Court  said,  that  the  representation  of  the  pri- 
soner could  not  alter  the  purport  of  the  instrument,  which  was 
what  appeared  upon  the  face  of  the  instrument  itself ;  and  that, 
although  such  false  representations  might  make  the  party  guilty 
of  a  fraud  or  cheat,  they  could  not  make  him  guilty  of  a  fe- 
lony, (e) 

In  a  case  where  a  bill  of  exchange  was  directed  to  '^  John  Ring" 
and  the  acceptance  was  by  ^^  John  King ;"  and  the  indictment 
stated  that  the  bill  purported  to  be  directed  to  John  King  by  the 
name  of  John  Ringy  and  that  the  prisoner  forged  the  acceptance 
in  the  name  of  John  King  /  judgment  was  arrested,  because  Ring 
could  not  purport  to  be  King,  (/) 

Forging.or  uttering  a  note  which  for  want  of  a  signature  is  in- 
complete, has  been  holden  not  to  be  an  offence  within  the  statute, 
by  which  forgery  of  notes  is  subjected  to  capital  punishment. 
The  prisoner  was  convicted  of  the  offence  of  uttering  and  pub- 
lishing as  true  a  forged  promissory  note  for  the  payment  of  40/. 
with  intent,  &c.  It  appeared  in  evidence  that  the  note  in  ques- 
tion had  been  originally  issued  by  the  Bedford  bank  as  a  one 
pound  note,  and  was  then  as  follows— 

No.  16209.  Bedford  Bank  £1. 

I  promise  to  pay  the  bearer  One  Pound  on  demand  here  or 
at  Sir  Charles  Price,  Bart.,  &  Co.  Bankers,  London. 

Value  received. 
Bedford,  the  17th  day  of  October,  1817- 

For  Barnard,  Barnard,  and  Green. 

Thomas  Barnard. 

that  the  note  was  afterwards  alteted  by  cutting  out  or  ob- 
literating the  word  One  and  pasting  in  or  inserting  in  the 
place  of  it  the  word  Forty,  and  by  cutting  off  the  last  line  which 


(e)  Jones*8  case,  cor.  Lord  Mans- 
field, ChelmtfardSwm,  Ass.  1779,  and 
B.  R.  Mich.  T.  SO  Geo.  3.  Doug.  302. 
1  Leach  804.  8  East  P.  C.  c.  19.  s. 
1 1 .  p.  883.,  and  s.  46.  p.  952.  Upon 
this  case,  Mansfield,  C.  J.,  in  the  case 
of  Rei  V,  CoUicott,  4  Taunt  303.,  ob- 


served,   '*  Joneses  crime  was  that  of 
telling  a  falsehood.*' 

(J)  Reading's  case,  O.  B.  1793, 
and  1794,  8  Leach,  690.  8  Bast 
P.  C.  c.  19.  s.  46.  p.  968.,  and  s.  66.  p. 
981. 
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c  ontained  the  signature,  and  by  some  other  smaller  alterations. 
The  note  then  was  as  follows-^ 

No.  16209.  Bedford  Bank. 

I  promise  to  pay  the  bearer  Forty  pounds  on  demand  here 
or  at  Sir  Charles  Price,  Bart.,  and  Co.  Bankers,  London. 

Value  received. 
Bedford,  the  IJth  day  of  October,  1817- 

For  Barnard,  Barnard,  and^Green. 

And  in  this  form  it  was  uttered  by  the  prisoner,  as'  i,  note  for 
forty  pounds,  and  the  prosecutor  gave  him  forty  pounds  in  change 
for  it. 

Objection  was  taken  on  behalf  of  the  prisoner,  that^this  note  as    . 
uttered  by  him  was  incomplete,  and  was  not,  nor  did  it  purport 
to  be,  a  promissory  note,  for  want  of  the  signature ;  and  that,  , 

therefore,  it  was  not  the  subject  of  forgery  within  the  statute : 
and  the  point  being  reserved  for  the  consideration  of  the  Judges, 
they  were  unanimously  of  opinion  that  the  objection  was  fatal, 
and  the  conviction  wrong,  (g) 

In  a  case  in  which  the  prisoner  had  been  convicted  of  a  misde-  Burke's  case. 

r  Of  *.    ^  iirj«'ro  lustrument 

meanor,  as  for  an  oifence  at  CiDmmon  law,  for  disposmg  of,  &c.  an  averred  to  be 
instrument  in  the  form  of  a  promissory  note,  the  count  upon  a  promissory 
which  the  prisoner  was  found  guilty  charged  in  substance  as  fol-  ^°^»  but  de- 
lows  :  narifiely,  that  the  prisoner  on,  &c.  with  force  and  arms,  at,  hcld"iiot'to  be 
&c.  unlawfully  and  fraudulently  did  dispose  of  and  put  away  to  tbe  subject  of 
one  J.  H.  a  certain   false,  forged,  and  counterfeited  promissory  indictment  for 
notCy  which  said  false,  forged,  and  counterfeited  promissory  note  common"law. 
was  as  follows  : — that  is  to  say. 


No.  6414. 


Blackburn 
Bank. 


30  Shillings. 


I  promise  to  take  this  as  thirty  shillings  on  demand,  in  part  for 
a  two  pound  note  value  received. 
£ntd.  J.  C« 

Blackburn,  Sept.  18,  1821.    No.  6414. 
For  Cunliffe,  Brooks,  &  Co. 


30  Shillings. 


R.  CunliflFe. 


With  intention  to  defraud  R.  C,  J.  C,  &c.  the  said  prisoner  at 
the  said  time  he  so  disposed  of,  &c.  well  knowing  the  same  to  be 
false,  forged,  and  counterfeited,  to  the  great  damage  of  the  said 
R.  C,  J.  C.,  &c.  and  against  the  peace,  &c. 

It  was  objected  by  the  counsel  for  the  prisoner,  that  the  instru- 
ment or  writing  in  question  could  not  in  any  legal  sense  be  deno- 
minated a  promissory  note,  as  charged  in  the  indictment ;  and  the 
learned  Judge  reserved  the  point  for  the  consideration  of  the 
Judges,  it  appearing  also  to  him  that  there  was  great  doubt  whe- 

{g)  Rex  «.  FalemaD,  Russ.  &  Ry.  455. 
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Of  Forgery. •^Of  the  Making,  ^c.    £Boa&  rt. 


Moffatt's  case. 
A  bUl  of  ex- 
change drawn 
for  leas  than 
the  sum,  and 
not  in  the 
form  required 
by  the  statute 
17  Geo.  3.  c. 
30.,  holden 
not  to  be  the 
subject  of  a 
capital  for- 
gery. 


ther  the  genuine  inBtrument  or  writing,  suppofied  to  be  forged 
and  uttered,  had  any  legal  validity ;  and  whether  it  was  not  a 
mere  nullity,  for  the  forgery  of  which  no  indictment  could  be  sus- 
tained. The  case  being  submitted  to  the  consideration  of  the 
Judges,  they  decided  that  judgment  should  be  arrested,  (h) 

Where  the  indictment  was  for  knowingly  uttering,  as  true,  a 
forged  acceptance  of  a  bill  of  exchange ;  and  it  appeared  that  the 
bill  in  question  was  absolutely  void  by  the  provisions  of  a  statute 
at  that  time  in  force,  it  was  holden  that  a  conviction  could  not  be 
supported.    The  bill  of  exchange  was  of  the  following  tenor — 

Sir  Navy  Office,  2lst  December^   1786. 

Seven  days  after  date,  please  to  pay  to  Mr.  John  Moffatt,  or 
his  order,  the  sum  of  lliree  Pounds  Three  Shillings,  and  place 
the  same  to  the  account  of 

Walter  Sterling. 
To  George  Peters,  Esq. 
Bank  of  England. 

Accepted,  G.  Peters. 


And  the  question  was,  whether,  supposing  this  bill  of  exchange 
to  be  void,  by  the  provisions  of  the  statute  17  Geo.  3.  c.  30.  s. 
1.,  (f)  not  being  drawn  according  to  the  form  therein  prescribed, 
(as  it  neither  specified  the  place  of  abode  af  the  payee,  nor  was 
attested  by  any  subscribing  witness,  though  for  less  than  5/.,)  the 
forging  of  it  could  be  considered  as  a  capital  ofience  within  the 
statutes  2  Geo.  2.  c.  25.,  and  7  Geo.  2.  c.  22.,  on  which  the  in<- 
dictment  proceeded.  All  the  Judges  were  of  opinion  that  the 
conviction  was  wrong ;  on  the  ground  that,  if  the  bill  in  question 
had  been  a  genuine  instrument,  it  would  have  been  absolutely  void, 
and  nothing  could  have  made  it  good :  and  that,  by  the  statute 
17  Geo.  3.  c.  30.  such  an  instrument  was  no  bill,  and  had  not  the 
appearance  or  semblance  of  one.  {k) 

The  prisoner,  Thomas  Wall,  was  convicted  upon  an  indictment 
for  forging  and  knowingly  uttering  a  will  of  land  of  one  John 
Skidmore,  deceased,  attested  by  only  two  witnesses ;  and,  as  it 
did  not  appear  in  evidence  what  estate  the  supposed  testator  had 
nesscs,  holden  in  the  land  so  devised,  or  of  what  nature  it  was,  so  that  it  might 
to  be  wrong,  jjg  presumed  to  be  freehold,  and,  therefore,  the  will  void  and  of 
none  eflFect,  by  the  express  enactment  of  the  statute  of  frauds,  (/) 
for  want  of  the  attestation  of  three  witnesses,  the  Judges  held  the 


WaU's  case. 
A  conviction 
for  forging  a 
will  of  landy 
attested  by 
only  two  wit- 


{h)  Rex  V.  Burke,  Russ.  &  Ry.  406. 
It  may  be  observed  of  the  instrument 
stated  in  the  indictment  that  it  was 
Dot  payabU  to  the  bearer  on  demand; 
that  it  wasQot  payable  in  money ;  that 
the  maker  only  promised  to  tafLe  it  in 
payment;  and  that  the  requisitions  of 
the  statute  1 7  Geo.  3.  c.  SO.  were  uot 
complied  with. 

(t)  This  statute  continued  in  force 
till  the  end  of  the  session  of  parlia- 


ment, during  which  the  forgery  was 
committed.  It  was  afterwards  vade 
perpetual  by  27  Geo.  S.  c.  16.,  but 
suspended  by  the  37  Geo.  3.  c.  3S.  and 
other  statutes,  until  six  months  after 
Uie  ratification  of  a  treaty  of  peack 
See  1  Leach  434,  note  («). 

{k)  Moffatrs  case,  O.  B.,  1787,  and 
Hill.  T.  1787.  1  Leach  431.  8  East 
P.  C.  c.  19.  8.  45.  p.  954. 

(I)  t9  Car.  9.  c.  8. 8.  5. 
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coDTiction  trrong  \  on  the  ground  that,  as  it  was  not  shewn  to  bo 
a  chattel  interest^  it  was  to  be  presumed  to' be  freehold,  (m) 


i>  1 1  fc  I 
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SECTION  II. 


Of  the  Written  Instruments  in  respect  of  which  Forgery  may  he 

Commmiited. 


We  may  now  proceed  to  consider  of  the  written  instruments  in  of  the  written 
respect  of  which  forgery  may  be  committed.  instruments 

It  is  clearly  agreed  that,  at  common  law,  the  counterfeiting  of  ^hich'^forg^^ 
a  matter  of  record  is  forgery ;  for,  since  the  law  gives  the  highest  may  be  com- 
credit  to  all  records,  it  cannot  but  be  of  the  utmost  ill  consequence  mitted. 
to  the  public  to  hare  them  either  forged  or  falsified,  (n)  Also,  it 
is  agreed  to  be  forgery  to  counterfeit  any  authentic  matter  of  a 
public  nature ;  as  a  privy  seal,  (o)  or  a  licence  from  the  barons  of 
the  exchequer  to  compound  a  debt,  (/>)  or  a  certificate  of  holy  or- 
ders, (q)  or  a  protection  from  a  parliament  man.  (r)  It  is  also 
unquestionable  that  a  man  may  be,  in  like  manner,  guilty  of  for- 
gery at  common  law,  by  forging  a  deed ;  (s)  and,  therefore,  it 
seems  that  one  may  be  equally  guilty  by  forging  a  will,  which 
cannot  be  thought  to  be  of  less  consequence  than  a  deed,  (t) 
There  seem  to  be  some  strong  opinions  in  the  books  that  the  coun- 
terfeiting of  any  writings  of  an  inferior  nature  to  those  above- 
mentioned  is  not  forgery  at  the  common  lawi^  {u)  And  it  has  been 
holden,  that  the  forging  of  another's  hand,  and  thereby  receiving 
rent  due  to  him  from  his  tenants,  is  not  punishable  at  all.  (jt) 
But  Hawkins  remarks,  that  it  cannot  surely  be  proved  by  any 
good  authorities,  that  such  base  crimes  are  wholly  disregarded  by 
the  common  law,  as  not  deserving  a  public  prosecution  ^  and  that 
the  opinion  of  their  being  punishable  by  no  law  seems  not  to  be 
maintainable,  since  many  of  them  are  most  certainly  punishable 
by  force  of  the  33  Hen.  8.  c.  1.;  and  that  it  cannot  be  a  con- 
vincing argument  that  they  are  not  punishable  by  common  law, 
because  they  are  of  a  private  nature,  as  much  as  other  writings 
concerning  other  matters  ;  no  one  being  ready  to  affirm  that  the 
making  of  a  false  deed  concerning  a  private  matter  is  not  punish- 
able at  common  law.     He  further  says  that,  perhaps  it  may  be 


(m)  Wall's  case,  cor.  Thomson,  B., 
Worcester  Spr.  Ass.,  1800;  and  East. 
T.  1800.  2  East  P.  C.  c.  19.  s.  45.  p. 
953  954. 

(ft)  1  Roil.  Ab.  65,  76.  TeW.  146. 
Cro.  Eliz.  178.     8  Mod.  66. 

(o)  1  Roll.  Ab.  68.  pi.  93.  Cro.  Car. 
336.     1  Joii«s  895. 

( p)  1  Roll.  Ab.  65.  pi.  5.  2  Buls. 
137. 

(f)  1  Lev.  133. 


(r)  1  Sid.  142. 

(a)  1  R^ll.  Ab.  66.  Rayra.  81.  Ow. 
47.     1  Sid.  278.     3  Leon.  170. 

(0  Moor  760.  Noy.  101.  Dy.302. 
1  Hawk.  P.  C.  C.70.  s.  10. 

(tt)  1  Roll.  431.  1  Sid.  16.  155. 
451.  1  Roll.  Ab.  66.  Wiach  40.  90. 
1  Leon.  101.  3  Leon.  291.  Cro.  Eliz. 
296.  853.     3  Bab.  265. 

(X)  Cro.  Eliz.  166.  Yeh.  146.  3 
Bub.  265. 


S50  Of  the  Instruments,  Sgc.  of  which     [Booit  ir* 

reasonable  to'  make  this  distinction  between  the  counterfeiting  of 
such  writings,  the  forgery  whereof,  as  in  the  above  cases,  is  pro- 
perly punishable  as  forgery,  and  the  counterfeiting  of  other  wri- 
tings of  an  inferior  nature :  that  the  former  is  in  itself  criminal, 
whether  any  third  person  be  actually  injured  thereby  or  not ;  but 
that  the  latter  is  no  crime,  unless  some  one  receive  a  prejudice 
from  it.  (y) 

It  is  observed  as  no  matter  of  surprise  to  find  so  able  a  writer 
as^  Hawkins  treading  with  so  much  caution  in  a  path,  now  indeed 
too  well  beaten;  but  which,  previous  to  the  time  of  the  revolu- 
tion, when  paper  securities  became  much  more  common,  had  been 
but  little  explored.  (2)  But  with  respect  to  the  foregoing  dis- 
tinction which  he  takes,  between  the  counterfeiting  of  such  wri- 
tings the  forgery  whereof  is  properly  punishable  as  forgery,  and 
the  counterfeiting  of  other  writings  of  an  inferior  nature,  it  is 
said  that,  however  plausible  this  may  be,  it  is  by  no  means  a  so- 
lution of  the  difficulty  but  a  mere  conjecture,  which  leaves  the 
crime  of  forgery  as  indistinct  in  principle  as  before,  and  tends  to 
confound  it  with  the  general  class  of  cheats :  {a)  and  that  it  does 
not  appear  upon  full  consideration  of  the  books  to  which  he  refers, 
tliat  it  is  any  where  adjudged,  or  is  even  generally  laid  down,  that 
the  counterfeiting  of  writings  of  any  sort,  whereby  any  person 
may  receive  a  prejudice,  if  done  lucri  causd  or  malo  animoy  is 
not  punishable  as  forgery,  {b)  It  is  also  observed,  that  those 
books  which  seem  at  first  sight  most  strongly  to  warrant  the 
notion  that  writings  of  an  inferior  nature,  such  as  letters,  are  not 
the  subjects  of  forgery  at  common  law,  if  fairly  considered  and 
compared,  amount  to  no  more  than  this,  that  the  imputation  of 
counterfeiting  letters  or  writings  frivolous  or  of  no  moment^  or 
from  whence  no  damage  could  ensue^  or  of  uncertain  signification^ 
is  not  actionable ;  and  that  such  letters  or  writings  are  incapable 
from  their  substance,  not  from  their  form,  of  supporting  a  charge 
of  forgery,  the  chief  ingredients  of  which  offence  are  fraud  and 
intention  to  deceive,  (c) 
Rule  now  set-  The  points  to  which  this  discussion  relates  were  fully  considered 
tied  that  the     in  the  following  important  case,  in  which  it  was  holden  that  the 

counterfeitiDff  ^     r  -x*  i?       *    1  •  e  r 

of  any  writing  counterleitmg  of  a  release,  or  acquittance  for  a  sum  of  money, 
with  afraudu-  though  without  seal,  was  forgery;  and  that  it  would  be  a  most 
whereby^ano-  ^"3"^*,"^"^  notion,  and  even  a  reflection  on  the  common  law,  tosup- 
iher  may  be  P^^^  ^^  ^^  defective  as  not  to  provide  a  remedy  against  offences  of 
prejudiced  la     this  nature,  (d)     And  this  case  is  considered  as  having  now  settled 

comm1n"law.    ^}^^  ^"^^'  ^^^^  ^^^  counterfeiting  of  any  writing  with  a  fraudulent 

intent^  wherein/  another  may  be  prejudiced^  is  forgery  at  common 
lauK  (e) 

Word's  case.  The  Attorney-General,  by  order  of  the  House  of  Lords,  filed  an 
r^Tt^charge  info'^^at'^on  againt  the  defendant  John  Ward,  which  charged  that 
certain  goods  ^^  being  bound  to  deliver  315  tons  and  a  quarter  of  alum,  of  the 
to  account,      value  of  1000/.  to  the  duke  of  Buckingham,  at  a  certain  day  then 

(y)  \  Hawk.  P.C.  c.  70.  s.  11.  .  291,  note(r). 

(«)  «  East.  P.  C.  c.  19.  s.  7.  p.  859.  {b)  2  East.  P.   C.  c.  19.  s.  7.  p.  860. 

{a)  2  East.  P.  C.   c.    19.   s.  7.   p.  (c)  Id.  Ibid. 

859.    And  as  to   the  dtstiDctioa  be-  (d)  S  Bac.  Ah.  Forg,  (B). 

Iweeo  forgery  and  cheats,  see  antCy         {e)  East.  P.  C.  c.  19.  s.  7.  p.  861. 
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past,  wickedly  contriving  and  intending  the  said  Duke  of  the  said  and  to  appro- 
alum  to  deceive  and  defraud,  and  with  a  wicked  and  fraudulent  in*  P/**^«  part  of 
tent  to  avoid  the  delivery  of  the  said  alum  on,  &c.  at,  &c.  with  to^the°dcfcnd- 
force  and  amis,  upon  the  back  of  a  certain  certificate  in  writing,  ant's  own  use, 
si^ed  by  one  A.  N.,  falsely  forged  and  counterfeited,  and  caused  J^*J**  *"^^  *® 
to  be  forged  and  counterfeited,  a  certain  writing  in  the  words  and  No7raad  was 

figures  following  :—  effected  ;  but 

Tons  C.  -^     '*  Mr.  John  Ward.     I  do  hereby  or-  jh^\",|'j'|^^g" 
660    5   #  "  der  you  to  charge  the  quantity  of  forgcrj'. 
"  Schedule  ^    315     5  v^  "  660  tons  and  1  quarter  of  alum,  to 

^'  my  account,  part  of  the  quantity 
975  10  J  "  here  mentioned  in  this  certificate ; 
^'  and  out  of  the  money  arising  by  the  sale  of  the  alum  in  your 
"  hands  pay  to  Mr.  W.  Ward  and  yourself  10/.  for  every  ton 
according  to  agreement ;  and  for  your  so  doing  this  shall  be 
your  discharge. — ^Buckingham. — ^pril  30/A,  I7O6;"  to  the  evil 
example,  &c.  to  the  great  damage  of  the  said  duke,  and  against 
the  peace,  &c.  And  it  charged  in  a  second  count,  that  he  pub- 
lished the  same  forged  writing,  knowing  it  to  be  forged,  &c.  The 
defendant  having  been  convicted,  it  was  moved  in  arrest  of  judg- 
ment, that  the  instrument  set  forth  was  not  the  subject  of  forgery 
at  common  law,  and  that  the  offence  was  not,  therefore,  punish- 
able in  this  form,  but  at  most  punishable  only  as  a  cheat ;  being 
merely  a  thing  of  a  private  nature,  and  in  effect  nothing  more  than 
a  letter.  And  it  was  argued  that  if  the  counterfeiting  of  a  letter 
had  been  punishable  as  a  forgery  at  common  law,  then  the  making 
of  the  statute  33  Hen.  8.  c.  1.  to  punish  those  who  got  the  money 
or  goods  of  others  under  colour  of  false  tokens,  or  counterfeit  let- 
ters was  nugatory.  It  was  also  urged,  that  it  no  where  appeared 
that  the  duke  of  Buckingham  had  been  prejudiced  by  this  ;  which 
might  have  been  indictable  as  a  cheat,  if  he  had  been  so  preju- 
diced ;  though  not  as  for  forgery  at  common  law.  But  all  tiie 
court  held  that  this  was  indictable  as  a  forgery  at  common  law. 
That  none  of  the  books  confine  the  offence  to  the  particular  kinds 
mentioned  in  3  Inst.  169  ;  and  that  as  forging  a  writing  not  sealed 
came  within  all  the  mischief  of  forging  a  deed,  the  maxim  applied, 
ubi  eadem  est  ratio  eadem  est  lex.  That  this  was  recognised  in 
the  preamble  of  the  stat.  5  Eliz.  c.  14.  which  recites  that  the 
forging  of  wrUings^  as  well  as  of  deetis,  was  punishable  by  law 
before  that  statute ;  b\it  that  offenders  had  been  encouraged  by  the 
too  great  mildness  of  the  punishments  ;  and  that  the  stat.  33  Hen. 
8.  c.  1.  did  not  create  new  offences,  but  only  enhanced  the  penalty 
where  the  fraud  was  executed.  (/) 

In  the  argument  upon  this  case,  the  following  instances  of  in- 
dictments at  common  law,  for  forging  instruments  not  under  seal, 
were  referred  to  by  the  counsel  for  the  crown,  and  relied  upon  by 
the  court ;  an  indictment  for  forging  letters  of  credit  to  raise  mo- 
ney, {g)  for  forging  a  bill  of  exchange  or  a  promissory  note,  (h)  a 

if)  Ward^s  case,  Hil.  13  Geo.  1.8  (h)  Sheldon's  case,  Hil.  34  Car.  8. 

Str.  747.  8  Lord  Rayro.  1461.  8  East  Rot.  35.  Rex  r.  Ward,  (a  brother  of 

P.  C.  c.  19.  s.  7.  p.  861.  the  present  defendant)  Mich.  6  Geo.  I. 

ig)  Savage's  case,  Str.  18. 
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Fawcctt'8 
•case.  The  de- 
feodADt  having 
been  commit- 
ted to  gaol  un- 
der an  attach- 
ment for  a 
contempt  in  a 
civil  cause, 
counterfeited 
a  pretended 
discharge  as 
from  his  cre- 
ditor to  the 
sheriff  and 
gaoler  under 
which  he  ob- 
tained his  dis- 
charge from 
-gaol ;  and  it 
washolden  to 
be  a  misde- 
meanor at 
common  law ; 
although  as 
the  attachment 
was  not  for  the 
non-payment 
'of  money}  the 
order  was  in 
itself  a  mere 
nullity,  and  no 
warrant  to  the 
sheriff  for  the 
discharge.    A 
majority  of  the 
Judges  also 
thought  that  it 
was  a  forgery 
at  common 
law. 


bill  of  lading,  (i)  an  acquittance,  (k)  a  warrant  of  attorney,  (/)  a 
marriage  register,  (m)  aprotection  from  a  member  of  parliament,  (n) 
with  several  other  cases,  (o)  And  the  ofience  of  forgery  was  dis* 
tinguished  from  cheats  at  common  law  and  upon  the  statute  33 
Hen.  8.  c.  L  where  the  party  received  an  actual  prejudice,  which 
was  considered  not  to  be  necessary  to  constitute  forgery,  in  which 
it  was  sufficient  if  the  party  might  be  thereby  prejudiced,  (p) 

In  a  subsequent  case,  Leander  Fawcett,  who  had  been  committed 
to  the  gaol  at  York,  under  an  attachment,  sued  out  of  the  Court 
of  King's  Bench,  for  a  contempt  in  a  civil  suit,  was  indicted  for 
forging  a  certain  writing,  purporting  to  be  signed  in  the  name  of 
A.  Dawson,  (the  party  who  had  prosecuted  the  writ  of  attachment 
against  him)  and  to  contain  the  authority  of  Dawson  to  the  sheriff 
for  his  discharge,  in  the  following  form.—**  To  the  high  sheriff  of 
**  the  county  of  York,  his  deputy,  &c.  and  gaoler. — ^As  to  any  writ, 
"  attachment,  or  any  other  process  or  cause  whatsoever,  at  the 
**  suit  instance  or  promotion  of  me  A.  Dawson,  by  reason  whereof 
"  Leander  Fawcett  is  now  detained  a  prisoner  in  your  custody, 
^*  you  may  forthwith  discharge  and  set  at  liberty  him  the  said 
**  Leander  Fawcett  unless  detained  at  the  suit  of  some  other  per- 
"  son  ;  and  for  so  doing  this  shall  be  your  warrant  and  indemnity. 
**  (Dated)  26/A  ^^^^^  17^-     (Signed)  A.  Dawson,  and  witnessed 
"  by  one  R.  W."     The  defendant  having  been  convicted,  several 
questions  were  submitted  to  the  consideration  of  the  Judges }  and, 
amongst  others,  whether  the  order  were  a  matter  of  such  a  public 
nature,  that  the  counterfeiting  of  it  would  be  a  forgery  at  common 
law;  and  also,  whether,  as  the  attachment  was  not  for  non-pay- 
ment of  money,  the  order,  if  genuine,  would  not  have  been  a  mere 
nullity,  and  the  sheriff  not  authorised  to  discharge  the  prisoner 
under  it.    Lord  Kenyon,  C.J.  and  Eyre,  C.  J.  said,  that  there  was 
an  injury  to  a  third  person,  and  that  it  was  an  interruption  to  pub- 
lic justice :  but  the  latter  thought  it  was  not  a  forgery,  but  a 
cheat.    The  matter  was  adjourned  to  a  subsequent  term,  when 
Eyre,  C.  J.  was  still  not  satisfied  as  to  the  forgery ;  though  he 
thought  the  indictment  good  as  for  a  cheat.    But  all  the  Judges 
concurred  in  holding  that  the  offence  was  indictable  as  for  a  mis- 
demeanor at  common  law ;  and  a  great  majority  also  thought  it 
was  forgery  at  common  law.  (g) 


(t)  Stocker's  case,  5  Mod.  1S7.  1 
Salk.  342.  The  court  held  the  indict, 
inent  ill  for  uncertainty;  but  not  be- 
cause the  offence  was  not  forgery  at 
common  law. 

(it)  Rex  o.  Ferrers,  1  Sid.  876.  and 
the  record  is  in  Trem.  Entr.  199. 

(l)  Farr's  case,  T.  Rajra.  81. 

<sn)  Dudley's  case,  8  Sid.  71.3  Leon. 
170. 

(n)  Deakin's  case,  1  Sid.  142.  auto, 
338. 

(0)  See  8  East.  P.  C.  c.  19.  s.  7.  p. 
868,  note  (g)  where  Rex  v.  Hales  and 
Kinnersley,  9  3t.  Tr.  77.  ibid.  93.  Rex 


o.  Gibson,  1  Sesd.  Cas.  488.  and  Md, 
438.  are  referred  to,  as  relating  to 
promissory  notes,  and  indorsements ; 
and  a  reference  is  made  upon  the  sub- 
ject in  genera!  to  13  Vin.  Ab. '460. 
Trem.  P.  C.  1 00.  8  Show.  80.  Obrian^ 
case,  7  Mod.  378.  8  Sesa.  Cas.  3M. 
8  Str.  1 144. 

(p)  8  East.  P.  C.  c.  19.  s.  7.  p.  868. 
And  see  Wilcox^s  case,  Russ.  &  Ry. 
50.,  where  a  doubt  was  entertained 
wlKfther  the  offence  came  under  the 
denomination  of  a  forgery  at  comiwAi 
law. 

{g)  Fawcett's  case,  Vork  Spr.  Ass. 
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SECTION  III. 

Of  the  Fraud  and  Deceit  to  the  Prefudice  of  Another's  Right. 

With  respect  to  the  fraud  and  deceit,  to  the  prejudice  of  ano-  Of  the  fraud 
ther's  right,  it  should  always  be  kept  in  mind,  that  though  in  cases  *he  prejudi^ 
of  forgery,  properly  so  called,  it  is,  as  we  have  seen,  (r)  immaterial  of  another's 
whether  any  person  be  actually  injured  or  not,  provided  he  may  be  rigi*t. 
thereby  prejudiced,  yet  the  fraud  and  intention  to  deceive  consti- 
tute the  chief  ingredients  of  this  offence.  Thus  Buller,  J.  speaks 
of  it  as  the  making  a  false  instrument  ^^  with  intent  to  deceive ;"  {s) 
and  Ejrre,  B.^  as  a  false  signature  made,  ^^  with  intent  to  de- 
"  ceive."  (/)  And  it  is  observed,  that  in  the  word  "  deceive" 
must  doubtless  be  intended  to  be  included  an  intent  to  defraud ;  (u)  ^^  ^  ^' 
and  that  the  offence  was  accordingly  defined  by  Grose,  J.,  a&  the 
false  making  a  note  or  other  instrument  '^  with  intent  to  de- 
fraud." (or)  Eyre,  B.,  also  in  another  case  defined  the  offence  to 
be  the  false  making  an  instrument  which  purports  on  the  face  of 
it  to  be  good  and  valid,  for  the  purposes  for  which  it  was  created 
"  with  a  design  to  defraud."  (y)  And  it  has  been  argued,  that  it 
is  no  answer  to  a  charge  of  forgery  to  say  that  there  was  no  spe- 
cial intent  to  defraud  any  particular  person,  because  a  general  in- 
tent to  defraud  is  sufficient  to  constitute  the  crime ;  for  if  a  person 
do  an  act  the  probable  consequence  of  which  is  to  defraud,  it  will, 
in  contemplation  of  law,  constitute  a  fraudulent  intent.  {%)  And 
it  has  been  holden,  that  in  an  indictment  for  forgery,  it  is  sufficient 
to  aver  a  general  intent  to  defraud  a  certain  person,  which  inten- 
tion may  be  made  out  by  the  facts  in  evidence  at  the  trial,  (a) 

Forging  a  bill  of  exchange  payable  to  the  prisoner's  own  order, 
and  uttering  it  without  indorsement  as  a  security  for  a  debt  was 
holden  to  be  a  complete  offence,  {b) 

The  offence  of  disposing  of  and  putting  away  forged  bank  notes 
was  holden  to  be  complete,  though  the  person  to  whom  they  were 

1793,  and  East.  T.  1793.    8  East.  P.  and  s.  49.  p.  963.    8  Leach  775. 

C.  c.  19.  s.  7.  p.  869.    And  see  the  {y)  Rex  v,  Jones  and  Palmer,  1785. 

note  (a),  in  which  the  learned  writer  2  Leach  367. 

says,  that  Mr.  Justice  Boiler's  MS.  (2)  By  Shepherd  av^gtiefuf.  in  Tatlock 

only  made  a  querelas  to  the  opinion  o.  Harris,  3  T.  R.  176.  and  it  is  ob- 

of  Eyre,  C.  J.;  but  that  it  appeared  served  in  1  Leach  216,  note  (a),  that 

from  other  MSS.  as  well  as  Mr.  Justice  this  doctrine  was  seemingly  adopted 

Baller*s,  that  the  Jnd^es  all  concurred  by  the  court. 

to  sustain  the  conviction  on  the  gene-  (a)  PowelVs  case,  1  Leach  77.   It  is 

ml  ground  only  before  mentioned.  observed,  however,  that  in  Rex  v. 

(r)  Ward's  case,  ante^  350.  Bigg,  S  P.  Wras.  419,  it  was  holden 

(•)  Cougan*8  case,  1787.    S  East.  P.  not  to  be  an  objection  to  a  special 

C.  c.  19.  s.  1.  p.  853.  and  s.  43.  p.  948.  verdict  that  the  fofgery  ^as  not  found 

Anie^  339.  to  have  been  committed  for  the  sake 

{t)  Taylor's  case,  1779.    2  East.  P.  of  lucre,  or  to  defraud  the  parly.    8 

C.  c.  19.  s.  1.  p.  853.  and  s.  47.  p.  960.  East.  P.  C.  c.  19.  s.  3.  p.  854. 

(u)  2  East.  P.  C.  c.  19.  s.  1.  p.  853.  (&)  Rex  v.  Birkett,  Russ.  &  Ry.  36. 

(x)  Rex  o.  Parkes    and    Brown,  po$i, 
1797.  2  East*  P.  C.  C.  19.  t.  1.  p.  853. 
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disposed  of  was  an  agent  for  the  bank  to  detect  utterers,  and  applied 
to  the  prisoner  to  purchase  forged  notes,  and  had  them  delivered  to 
him  as  forged  notes  for  the  purpose  of  disposing  of  them.  The 
Judges  held  that  if  the  prisoner  put  the  notes  off  with  intent  to 
defraud,  the  intent  existing  in  the  mind  was  the  essence  of  the 
crime,  although,  from  circumstances  of  which  he  was  not  apprised, 
he  could  not  in  fact  defraud  the  prosecutor,  (c) 

Uttering  a  forged  stock  receipt  to  a  person  who  employed  the 
prisoner  to  buy  stock  to  the  amount  therein  specified,  and  had  ad- 
vanced the  money,  was  held  to  be  sufficient  evidence  of  an  intent 
to  defraud  that  person ;  and  it  was  also  holden  that  the  oath  of  the 
person  to  whom  the  receipt  was  uttered,  that  he  believed  the  pri- 
soner had  no  such  intent,  did  not  repel  the  presumption  of  an  intent 
to  defraud,  {d) 

It  has  been  holden  that  the  jury  ought  to  infer  an  intent  to  de- 
fraud the  person  who  would  have  to  pay  the  instrument  if  it  were 
genuine,  although  from  the  manner  of  executing  the  forgery  or 
from  that  person's  ordinary  caution  it  would  not  be  likely  to  im- 
pose upon  him,  and  although  the  object  was  general  to  defraud 
whoever  might  take  the  instrument,  and  the  intention  of  defraud- 
ing, in  particular,  the  person  who  would  have  to  pay  the  instru- 
ment, if  genuine,  did  not  enter  into  the  prisoner's  contempla- 
tion, (e) 
Forgery  con-        It  is  said  by  Hawkins  that  the  notion  of  forgery  does  not  seem 
sistsin  the  en-  go  much  to  consist  in  the  counterfeiting  of  a  man's  hand  and  seal, 
give  anTp^*^   which  may  often  be  done  innocently ;  but  in  the  endeavouring  to 
penrance  of      give  an  appearance  of  truth  to  a  mere  deceit  and  falsity,  and  either 
truth  to  a  mere  ^q  impose  that  upon  the  world  as  the  solemn  act  of  another,  which 

falsity.*"  ^^  ^^  "^  ^^y  P"^  ^^9  ^^  ^*  least  to  make  a  man's  own  act  appear 

to  have  been  done  at  a  time  when  it  was  not  done,  and  by  force  of 
such  a  falsity  to  give  it  an  operation  which  in  truth  and  justice  it 
ought  not  to  have.  (/) 

But  as  the  fraud  and  intention  to  deceive,  by  imposing  upon  the 
world  that  as  the  act  of  another  which  he  never  consented  to,  are 
the  chief  ingredients  which  constitute  this  offence,  so  it  hath  been 
holden,  that  he  who  writes  a  deed  in  another's  name,  and  seals  it 
in  his  presence,  and  by  his  command,  is  not  guilty  of  forgery,  be- 
cause the  law  looks  upon  this  as  the  other's  hand  and  sealing, 
being  done  by  his  approbation  and  command,  (g) 

So,  if  a  man  writes  a  will  for  another  without  any  directions 
from  him,  and  he  for  whom  it  is  written  becomes  non  compos  be- 
fore it  is  brought  to  him,  it  is  not  forgery  ;  for  it  is  not  the  bare 
writing  of  an  instrument  in  another's  name  without  his  privity, 
but  the  giving  it  a  false  appearance  of  having  been  executed  by 
him,  which  makes  a  man  guilty  of  forgery.  (A)     Also  he  cannot  be 

(c)  Hex  V. Holden,  Kuas.  &  Ry.  154.  (e)  Rex  v,  Maragora,  Ross.  &  Ry. 

and  it  was  holden  that  the  indictmeut  291. 

need  not  state  to  whom  the  note  was  (/)  1  Hawk.  P.  C.  c.  70.  s.  2. 

dispoficd  of,  it  bein^  sufficient  to  state  (g)  1  Hawk.  P.  C.  c.  70.  s.  3.  and  3 

that  the  prisoner  disposed  of  tbe  note  Bac.  Ab.  Forg,  (A), 

with  intent  to  defraud  the  bank,  he  (h)  Moor  760.      1  Hawk.  P.  C.  c. 

knowing  it  at  the  time  to  be  forged.  70.  s.  5.     S  Bac.  Ab.  Forg,  (A). 

(</)  Rex  V.  Sheppard,  Huss.  &  Rj. 
1U9. 
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punished  as  guilty  of  forgery  who  rases  the  word  libris  out  of  a 
bond  made  to  himself,  and  substitutes  marcis,  because  here  is  no 
appearance  of  a  fraudulent  design  to  cheat  another,  and  the  altera- 
tion is  prejudicial  to  none  but  to  him  who  makes  it,  whose* security 
for  his  money  is  wholly  avoided  by  it ;  yet  this  it  seems  would  be 
forgery  if  by  the  circumstances  of  the  case  it  should  in  any  way 
appear  to  have  been  done  with  any  view  of  gaining  an  advantage 
to  the  party  himself,  or  of  prejudicing  a  third  person :  and  it  is 
holden,  that  such  an  alteration,  even  without  these  circumstances, 
is  a  misdemeanor ;  though  it  do  not  amount  to  forgery,  (t)  So 
that  it  is  well  observed,  that  at  any  rate  it  is  very  dangerous  to 
tamper  in  these  matters,  {k) 


SECTION  IV. 


Of  Principals  and  Accessories, 


It  has  been  stated  in  a  former  part  of  this  work,  that  it  is  laid  Of  principals 
down  generally  in  the  books,  that  all  are  principals  in  forgery;  »«daccesso- 
and  that  whatever  would  make  a  man  accessary  before  the  fact  in  '^'*^** 
felony,  would  make  him  a  principal  in  forgery  :  but  that  it  is  con- 
ceived, this  must  be  understood  of  forgery  at  common  law,  and 
where  it  is  considered  only  as  a  misdemeanor.  (/)     And  with  re- 
spect to  a  case  (m)  upon  the  statute  5  Eliz.  c.  14.  which  would 
seem  to  lead  to  a  contrary  conclusion,  it  is  elsewhere  observed 
that,  from  its  circumstances,  there  seems  no  reason  for  taking  that 
case  out  of  the  general  rule,  that  when  a  statute  makes  a  new 
felony,  it  incidentally  and  necessarily  draws  after  it  all  the  conco- 
mitants of  felony,  namely,  accessories  before  and  after,  {n)     And 
this  doctrine  is  confirmed  by  several  cases. 

Three  prisoners,  Samuel  Soares,  William  Atkinson,  and  John  Scares,  At- 
Brighton,  were  charged  by  the  indictment  with  feloniously  utter-  ^^inson,  and 
ing  and  publishing  as  true  a  certain  false,  forged,  and  counterfeit  ^a"e!**^Whcre 
bank  note  for  bl.  knowing  it  to  be  forged,  &c.  with  intent  to  de-  it  appeared 
fraud  the  governor  and  company  of  the  Bank  of  England.     And  ^^^^  '^°  ^^  *^® 
the  indictment  also  contained  the  other  usual  counts,  for  forging,  privy^uTthe^^^ 
and  for  disposing  of  and  putting  away  the  note,  with  the  like  in-  altering  of  a 
tent ;  together  with  counts  stating  the  intent  to  be,  to  defraud  ^°'S^^  "^'^  ^^ 
the  person  to  whom  it  was  offered  in  payment.     It  was  proved  ^crtwlth^the 
that  the  prisoner,  Brighton,  offered  the  note  in  question  in  pay-  other  prisoner 
ment  for  a  pair  of  gaiters  at  a  shop  in  Gospori,  and  that  the  other  ^**°  ^f^^}^^ 
two  prisoners,  Soares  and  Atkinson,  were  not  with  Brighton  at  thatThey  were 
the  tune  he  so  offered  the  note,  but  were  waiting  at  Portsmouth  not  present  at 

(0  1  Hawk.  P.  C.  c.  70.  8.  4.  3  Bac.  (m)  Bothe's  case,  Moor  666.    AtUe^ 

Ab.  Farg,  (A).  Vol.  I.  p.  32,  note  {d). 

{k)  «  East.  P.  C.  c.  19.  s.  3.  p,  854.  («)  2  East.  P.  C.  c.  19.  s.  B2.  p.  973, 

(/)  Ante,  Vol.  I.  p.  31,  32.  974.  And  see  antc,\o\,  I.  p.  32,  eluequ. 
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the  fact  of  tbe  till  he  should  return  to  them,  it  having  been  previously  concerted 
was  hofden  between  the  three  prisoners  that  Brighton  should  go  over  the 
that  they  were  water  from  Portsmouth  to  Gosport,  for  the  purpose  of  passing 
accessories  be-  the  note,  and  when  he  had  passed  it,  should  return  to  join  the 
andierc^*^*'  Other  two  prisoners  at  Portsmouth  ;  they  all  three  knowing  th^X 
therefore  en-  it  was  a  forged  note,  and  having  been  concerned  together  in  put- 
titled  to  an  ting  off  another  note  of  the  same  sort,  and  in  sharing  the  produce 
anTndictment  ^"long  them.  Upon  this  evidence,  the  counsel  for  the  prisoners 
charjcing  them  Soares  and  Atkinson  objected,  on  their  behalf,  that  they  were  not 
as  principals,     guilty  of  the  charge  made  against  them  in  this  indictment,  not 

having  been  present  at  the  time  the  other  prisoner  uttered  the 
note,  nor  so  near  as  to  be  able  to  aid  and  assist  him ;  and  that 
they  could  be  charged  only  as  accessories  before  the  fact.  The 
jury  found  that  the  forged  note  was  uttered  by  the  prisoner  Brigh- 
ton, in  concert  with  the  other  two  prisoners,  and  found  them  all 
three  guilty.  The  prisoner  Brighton  was  left  for  execution  :  but 
judgment  was  respited  as  to  the  other  two,  whose  case  was  re- 
ferred to  the  consideration  of  the  Judges,  who  had  no  doubt  that 
they  were  entitled  to  an  acquittal  on  this  indictment  charging 
them  as  principals,  they  not  being  present  at  the  time  of  the  ut- 
tering, or  so  near  as  to  be  able  to  afford  any  assistance  to  the  ac- 
complice who  actually  uttered  the  note.  The  prosecutor  was, 
therefore,  required  to  state  on  what  grounds  the  contrary  was 
meant  to  be  argued ;  and  no  suggestion  of  the  kind  being  made, 
the  two  prisoners  were  recommended  for  a  pardon,  {j ) 
Constmctire  So  in  a  late  case  at  the  Old  Bailey,  Graham,  B.,  is  reported  to 
presence.  have  said,  "  It  has  frequently  been  held  that  what  would  amount 

^'  to  a  constructive  presence  at  common  law  will  not  be  sufficient 
^^  upon  an  indictment  under  a  statute.  A  case  under  this  statute 
"  occurred  before  me  at  Derby.  Two  persons  went  in  concert  to 
'^  utter  a  forged  note ;  one  went  into  a  shop  to  utter  it,  whilst 
'^  the  other  remained  at  some  little  distance  iti  the  street;  it  was 
'^  objected  that  the  latter  was  not  liable  as  a  principal.  I  saved 
"  the  point ;  and  the  Judges  were  of  opinion  that  the  utterer  only 
«  was  liable."  {k) 

The  case  referred  to  by  the  learned  Judge  was  probably  that  of 
Rex  V.  Davis  and  Hall,  tried  not  at  Derby  but  at  the  Lent  As- 
sises for  Nottingham,  in  the  year  1806,  and  in  which  it  was 
holden  not  to  be  sufficient,  to  make  a  person  a  principal  in  utter- 
ing a  forged  note,  to  prove  that  such  person  came  with  the  ut- 
terer to  the  town  in  which  it  was  uttered,  went  out  with  him 
from  the  inn  at  which  they  had  put  up  a  little  before  the  time 
when  it  was  uttered,  joined  him  again  in  the  street  a  little  after 
the  uttering,  and  at  some  little  distance  from  the  place  of  the  ut- 
tering, and  ran  away  when  the  utterer  was  apprehended.  (/) 

(j)  Rex  V.  Soares,   Atkinson,  and  tering  a  check,  O.  B.  Jone  1813,  I 

Brighton,  East  T.  1802,  2  £asl«  P.  C.  Stark.  Crim.  Plead.  80,  in  the  note, 

c.  19.  s.  52.  p.  974.    Russ.  &  Rj.  85.  But  see  upon  this  subject  antef  Vol.  I. 

And  see  Rex  v.  Badcock  and  others,  p.  22,  ei  $equ. 

Trin.T.  1813,  Russ.  &Ry.  249.,  and  (/)   Rex  v.  Davis  and  Hal),    e«r. 

Rex  t).  Stewart  and  Dickens,  East  T.  Graham,  B.,  Nottingham  Lent  Ass. 

1818,  Russ.  &Ry.  368.  1806.  and  Bast  T.  1806.    Ross.  & 

(At)  By  Graham,  B.,  in  the  case  of  Ry.  113. 
Brady  and  others,  for  forging  and  ut- 
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Bat  it  has  been  holden  that  where  several  persons  were  in  com-  Constructive 
bination,  and  jointly  co-operated  in  making  forged  Bank  of  Eng-  JJ^ual  for^e^** 
land  notes,  they  were  all  guilty  as  principals,  though  each  of 
them  executed  by  himself  a  distinct  part  of   the  forgery,  and 
though  one  of  them  was  not  present  when  the  notes  were  com- 
pleted by  the  signature,  (m) 

In  the  following  case  a  vnk  was  indicted  as  a  principal  in  a 
forgery  on  the  statute  49  Geo.  3.  c.  123.  s.  13.  and  her  husband 
as  an  accessory  before  the  fact  at  common  law. 

The   indictment   charged    the    prisoner,   Sarah   Morris,  with  Moms'B  case. 
forging  an  order  and  certificate  for  receiving  prize-money,  which  Where  a  wife, 
had  become  due  to  one  Henry  Taylor,  a  petty  officer  in  the  naval  nJ.ntVf°hcr' 
service,  with  intent  to  defraud  the  commissioners  of  Greenwich  husband,  but 
Hospital ;  and  the  prisoner,  John  Morris,  with  inciting,  counsel-  |n  his  absence, 
ling,  aiding,  procuring,  &c.  the  said  Sarah  Morris  to  commit  the  tered'a^orged 
said  felony.    The  second  count  charged  Sarah  Morris  with  having  order  and  cer- 
knowingly  uttered  the  order  and  the  certificate  by  the  incitement  ^»fic?te  for  the 
of  John  Moras.    And  there  were  many  other  counts  in  which  the  ^^^^^ncy^ 
offence  was  charged  with  some  variations.     It  appeared  in  evi-  it  was  holden 
dence  that  Henry  Taylor,  whose  name  purported  to  be  subscribed  ^^'Vi^J^^. 
to  the  order,  was,  in  the  year  1811,  a  petty  officer  on  board  his  dieted  togc- 
Majesty's  frigate  the  Frederickstein ;  and  in  such  capacity  be-  ther ;  the  wife 
came  entitled  to  a  share  of  certain  prize-money  arising  from  the  *'  *h*"°tat^t^ 
capture  of  a  rich  vessel.     In  the  month  of  November,  1813,  the  49  Geo.  3.  c. 

Jrisoner,  Sarah  Morris,  who  was  the  wife  of  the  other  prisoner,  123.;  and  the 
ohn  Morris,  and  real  or  pretended  daughter  of  Henry  Taylor,  an-  *»"*^«°<*  »f  ^ 

■9  9         J       y    ^      accessorv  be* 

plied  to  a  clerk  in  the  cheque  office,  in  Greenwich  Hospital,  for  fore  the  fact 
the  payment  of  the  prize-money  due  to  Henry  Taylor ;  and  pro-  at  common 
duced  at  the  same  time  the  order  stated  in  the  indictment.  She  ^*^* 
was  desired  to  call  again,  in  about  ten  days,  and  went  away,  leav- 
ing the  order  with  the  clerk.  But  in  about  four  or  five  days  she 
came  again,  and  expressed  great  anxiety  to  be  immediately  paid 
the  money,  when  she  was  told'  that  the  money  had  not  yet  come 
in ;  and  the  order  was  given  back  to  her  with  a  request  that  s?he 
would  not  apply  again  until  she  was  duly  informed  that  the  mo- 
ney had  been  remitted  to  the  office.  Almost  immediately  after 
this  second  visit  the  other  prisoner,  John  Morris,  wrote  a  letter  to 
the  clerk  of  the  cheque  on  the  subject.  On  the  8th  December,  no- 
tice was  given  to  Sarah  Morris  that  the  prize-money  was  come 
in,  and  that  she  might  receive  the  share  of  it  to  which  Henry 
Taylor  was  entitled ;  upon  which  she  went  to  the  office  with  the 
same  order  and  certificate,  which  she  produced ;  and  had  nearly 
obtained  the  warrant  for  the  payment  of  the  money,  when  cir- 
cumstances occurred  which  caused  suspicion,  and  she  and  her 
husband  were  shortly  afterwards  apprehended.  It  was  also  proved 
that  Henry  Taylor,  whose  name  purported  to  be  signed  to  the  or- 
der, could  not  write,  and  was  obliged  always  to  make  a  mark 
whenever  his  signature  was  required  ;  and  that  the  name  of  the 
officer,  by  whom  the  certificate  purported  to  be  subscribed,  was 
not  his  hand-writing.  The  landlord  of  the  house  in  which  the 
prisoners  lodged  stated  that  the  prisoner,  John  Morris,  had,  in 

(m)  Rex  r.  Bingley  and  Others,  Ru3s«  &  Ry.  446. 
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two  or  three  instances,  ordered  his  wife,  Sarah  Morris,  to  go  to 
Greenwich  Hospital  respecting  about  30Z.  of  prize-money,  due  to 
Henry  Taylor,  his  wife's  father ;  that  he  was  constantly  talking  of 
having  been  Henry  Taylor's  shipmate ;  that,  at  one  time,  Sarah 
Morris  told  her  husband  that  she  had  been  to  Greenwich  ;  that 
the  prize-money  was  not  then  ready ;  that  the  office  had  not  yet 
received  it ;  and  that  he,  the  vritness,  had  lent  the  prisoner,  John 
Morris,  money,  upon  a  belief  that  he  had  prize-money  to  receive. 
He  also  swore  that  he  really  believed  that  Sarah  Morris  went  to 
receive  it  in  obedience  to  her  husband's  orders.  And,  as  to  tfais 
fact,  it  was  proved  that  the  prisoner,  John  Morris,  had  signed  a 
paper,  stating  that  his  wife  had  acted  in  this  business  entirely 
under  his  orders  and  directions.  It  was  also  proved  by  a  witness 
who  had  formerly  been  a  captain's  clerk  in  the  navy,  tliat  in  the 
month  of  November,  1813,  the  prisoner,  John  Morris,  repre- 
sented to  him  that  there  was  about  30/.  prize-money  due  to  his 
father-in  law,  Henry  Taylor,  as  a  caulker  in  the  Frederickstein 
frigate ;  that  he  did  not  like  to  go  to  a  Jew  upon  the  subject;  and 
that  he  would  be  obliged  to  him  if  he  would  fill  up  the  blanks  in 
certain  papers  which  he  produced ;  that  the  witness  accordingly 
filled  up  the  blanks,  excepting  the  signatures ;  and  that,  on  ob- 
serving there  was  a  spare  half  sheet  to  the  papers  he  so  filled  up, 
he  advised  the  prisoner,  John  Morris,  to  send  it  by  the  post  to 
his  father-in-law ;  but  that  he  replied  that  his  wife  was  going  to 
Portsmouth,  on  board  the  Gladiator,  and  that  she  would  get  it 
done.  This  witness  further  stated  that  he  afterwards  met  the  pri- 
soner, John  Morris,  who  then  told  him  that  he  had  got  the  pa- 
Eers  regularly  signed  by  Henry  Taylor  and  the  captain :  and  tnat 
e  was  going  to  send  his  wife  to  Greenwich  Hospital  for  the  mo- 
ney. Upon  this  evidence  it  was  submitted  by  the  counsel  for  the 
prisoners,  that  as  Sarah  Morris,  in  the  part  she  took  in  this  trans- 
action, had  clearly  acted  under  the  directions  and  coercion  of  her 
husband,  she  could  not  be  found  guilty ;  {n)  and  that  if  she  was 
innocent  as  a  principal,  the  other  prisoner  could  not  be  guilty  as 
an  accessory.  And  the  jury  having  found  both  the  prisoners 
guilty,  the  case  was  reserved  for  the  consideration  of  the  twelve 
Judges;  who  were  unanimously  of  opinion  that  the  prisoner^ 
Sarah  Morris,  was  guilty  of  uttering  the  forged  instrument, 
knowing  it  to  be  forged;  and  that  the  prisoner,  John  Morris, 
her  husband,  was  guilty  of  the  offence  with  which  he  was 
charged  in  the  indictment,  namely,  that  of  an  accessory  before 
the  fact  at  common  law.  (o) 
Of  causing,  It  is  said  by  Lord  Coke,  that  to  cause  is  to  procure  or  counsel 

Msenting,  and  Q^g  ^q  forge ;  to  cLssetit,  is  to  givc  his  assent  or  agreement  after- 
consen  ing.      ^^^^jg  ^  ^j^g  procurement  or  counsel  of  another ;  to  consent  is  to 
agree  at  the  time  of  the  procurement  or  counsel,  and  he  in  law  is 
a  procurer,  {p)    But  it  is  observed,  that  the  assent  here  men- 

(n)  Ante,  Vol.  I.  p.  15,  18.  (p)  S  Inst  169.    And  in  a  strict 

(o)  Rex  V.  Morris,  East  T.  1814.      sense  he  that  causa  a  forgery  to  be 

2  Leach   1096.     Russ.  &  Ry.  270.      done  is  a  forger  himself ;  but  then  it 

And  see  Rex  v.  Martha  Hughes,  ante,      ought  to  be  so  laid  in  the  indictment. 

Vol.  I.  p.  17.  Per  Cur,  in  Rex  r.  Stocker,  5  Mod. 

138. 
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tioned  must  be  understood  of  an  assent  to  the  design  of  forging, 
before  the  fact  of  the  forgery  committed ;  (g)  since,  according  to 
Lord  Hale,  an  assent  after  the  fact  committed  makes  not  the 
party  assenting  guilty  or  principal  in  the  forging  5  but  it  must  be 
a  precedent  or  concomitant  assent,  (r) 

By  the  general  provisions  of  the  7  Geo.  4.  c.  64.  s.  9, 10.  acces-  ^rmi  of  acces- 
sories before  the  fact  may  be  tried  as  such,  or  for  a  substantive  ""'"" 
felony;  and  all  accessories  may  be  tried  by  any  Court  which  has 
jurisdiction  to  try  the  principal  felon,  although  the  offence  may 
have  been  committed  on  the  seas  or  abroad ;  and  if  the  offences 
have  been  committed  in  different  counties,  the  accessories  may  be 
tried  in  either,  (s) 


sories. 


SECTION  V. 
Of  the  Indictment^  Trial,  Evidence,  and  Punishment. 

It  now  remains,  in  conclusion  of  this  Chapter,  to  mention  some  Of  tbe  indict* 
of  the  points  of  general  application  concerning  the  indictment,  ™*^"*»  *"*'» 
trial,  evidence,  and  punishment  in  cases  of  forgery. 

It  is  usual  to  charge  in  the  indictment  that  the  party  falsely  or  the  indict- 
forged  and  counterfeited,  &c.:  but  it  is  said  to  be  enough  to  allege  ™ent.   Word 
only  that  he  forged  and  counterfeited  without  adding  falsely,  '*/«^'^y" 
which  is  sufficiently  implied  in  either  of  those  terms,  particularly 
in  the  word  to  forge,  which  is  always  taken  in  an  evil  sense  in 
our  law.(/)     It  has  been  holden  that  an  indictment  is  good,  and 
not  repugnant,  although  it  state  that  the  party  falsely  forged  a 
false  writing,  {u) 

It  is  essentially  necessary  to  an  indictment  for  forgery,  that  the  The  forged 
instrument  alleged  to  be  forged,  should  be  set  forth  in  words  and  J^„g"  be^sct 
figures ;  (x)  though,  in  general,  figures  must  not  be  used  in  an  forth  in  wordg 
indictment,  (j/)     In  a  case  where,  upon  an  indictment  for  forging  and  figures. 
a  receipt  for  money,  it  was  objected  that  in  the  receipt,  as  set 
forth,  some  of  the  sums  were  in  figures,  it  was  holden  that  the 
receipt  must  be  pursued  exactly,  or  it  would  be  a  variance,  {z) 
The  reason  for  setting  out  the  instrument  is,  that  the  Court  may 
see  that  it  is  one  of  those  instruments  the  falsely  making  or 
knowingly  uttering  of  which  the  law  has  said  shall  be  considered 

{q)  2  East.  P.  G.  c.  19.  s.  52.  p.  973.  737. 

(r)  1  Hale  6S4.  (4r)  2  East  F.  C.  c.  19.  s.  53.  p.  975. 

(i)  See  the  statute,  Addend,  to  the  Mason^s  case,  Northumberland  Sum. 

1st  vol.  Ass.  1792.     Mich.  T.  1792.     East.  T. 

.     (f)  2  East  P.  C.  c.  19.  s.  57.  p.  985.  1793.     Trin.  T.  1793.     2  JSast.  P.  C. 

Savage's  case,  Str.  12.     The   Latin  ibid. 

words  were  fakricavii  ei  eontrafecit,  (p)  I  Chit.  Criin.  L.  176. 

Mariofs  case,  2  Lev.  221.    Dawson^s  (z)  Po weirs  case,  2  East.  P.  C.  c.  19. 

case,  1  Str.  19.  s.  53.  p.  976. 

(tf)  Rex  V,  Goate,  1  Lord  Raym. 
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If  it  be  in  a 
foreign  lan- 
guage there 
must  be  an 


forgery,  (a)  And  in  a  case  of  forgery  at  common  law,  the  indict-* 
ment  was  holden  to  be  bad  in  form,  as  it  did  not  state  what  the 
instrument  was  in  respect  of  which  the  forgery  was  committed^ 
nor  how  the  party  signing  it  had  authority  to  sign  it.  (A) 

As  the  object  of  setting  out  the  instrument  is,  that  the  Court 
may  see,  and  be  able  to  form  an  opinion  whether  it  be  that  which 
it  is  alleged  to  be,  and  whether  it  falls  within  the  act  or  law  on 
English  trans-  which  the  prosecution  is  founded,  judgment  was  arrested  upon  an 
lation.  indictment  for  forging  a  Prussian  treasury  note,  on  the  ground 

that  the  indictment  did  not  contain  any  English  translation  of  the 
note,  which  was  in  foreign  language,  (c) 

The  recital  of  the  instrument  is  usually  prefaced  by  the  words, 
to  the  tenor  following,  that  is  to  eay,"  &c.  or  "  m  the  words 
and  figures  following,''  which  imports  an  exact  copy.  But 
where  the  indictment  was  for  forging  a  certain  receipt  for  money^ 
^^  as  follows,^  and  then  set  forth  the  receipt  in  words  and  figures^ 
all  the  Judges  held  that  the  words,  "  i^s  follows,"  were  to  be  taken 
as  the  same  as,  ^^  as  according  to  the  tenor  following,''  or  ^^  in  the 
*^  words  and  figures  following ;"  and  that  if  the  prosecutor  bad 
failed  in  evidence  in  proving  the  receipt  verbatim  as  laid,  it  would 
have  been  a  fatal  variance,  (rf)  Therefore,  though  there  be  no 
technical  form  of  words  for  expressing  that  the  instrument  is  set 
forth  in  words  and  figures,  it  is  clear  that  the  prosecutor  cannot, 
by  varying  the  terms  in  which  he  introduces  the  instrument,  re- 
lieve himself  from  any  accuracy  which  is  otherwise  requisite,  (e) 
A  literal  va-  But  in  setting  forth  the  tenor  of  the  instrument,  a  mere  literal 
nance  will  not  variance  will  not  vitiate  the  indictment.  Thus  where,  upon  an 
indictment  which  charged  the  prisoner  with  forging  a  bill  of 
exchange,  and  contained,  in  the  bill  set  forth,  the  words  '^  value 
^^  received'*  and  the  bill  produced  in  evidence,  though  otherwise 
corresponding  with  that  set  forth,  was  written  "  valued  reicevd/' 
it  was  holden  that  the  variance  was  not  material,  as  it  did  not 
change  the  word.  (/)  So  where  the  prisoner  was  indicted  for 
uttering  a  bill  of  'exchange,  directed  to  Messrs.  Masterman, 
Peters,  &  Co.,  with  a  forged  indorsement  thereon ;  and  it  was 
objected  that  there  was  a  variance  in  the  indictment,  which  im- 
ported to  set  out  the  bill  according  to  its  tenor,  inasmuch  as  the 
letter  r  in  Messrs.  was  omitted,  and  the  abbreviation  Mess*,  might 
stand  for  words  which  Messrs.  could  not;  the  objection  was  over- 
ruled ;  and  the  Judges,  upon  the  point  being  referred  to  themy 
held  that  the  indictment  was  sufiicient.  (g)  But,  if  by  addition, 
omission,  or  alteration,  the  word  is  so  changed  as  to  become 
another  word,  the  variance  will  be  fatal.  (A) 


(a)  Lyon*s  case,  8  Leach  597,  608. 

(b)  Rex  v.  Wilcox,  Russ.  &  Ry.  50. 

(c)  Rex  V,  Goldstein,  Russ.  &  Ry. 
473. 

(d)  PowelPs  case,  2  Black.  R.  787. 
1  Leach  77.  2  East.  P.  C.  c.  19.  s.  53. 
p.  976.  in  which  last  book  the  learned 
-writer  says,  that  he  cannot  but  ques- 
tion Smithes  case,  Salk.  348.  where  it 
is  said  in  the  report  that  where  a  deed 
with  the  mark  L  S.  was  forged,  the 


indictment  need  not  set  out  the  mark. 

(e)  3  Chit.  Crim.  L.  1040. 

(/}  Uart*s  case,  WorceHer  Lent 
Ass.  1776.;  and  before  the  Judges, 
June  7th,  1776,  1  Leach  145.  8  East 
P.  C.  c  19.  s.  54.  p.  977. 

Or)  Oldfield's  case,  eor,  Baylej,  J., 
Durham  Sum.  Ass.  1811.  MS. 

(h)  Rex  V.  Bear,  Garth.  408.  Reg. 
V.  Drake,  Salk.  661.  1  Stark.  Crim. 
Plead,  p.  848.     1  Chit.  Crim.  L.  p. 
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in  a  case  where  the  note  charged  to  be  forged  set  forth  the  at-* 
testation  of  the  witness,  and  the  words  "  Mary  Wallace,  her  mark;*' 
and  it  appeared  that  when  the  prisoner  subscribed  the  note  those 

Eartd  of  it  were  not  written,  it  was  doubted  whether  the  prisoner 
ad  not  in  fact  forged  a  note  differing  in  the  tenor  of  it  from  that 
set  forth  in  the  indictment.  But  it  was  holden  upon  consultation 
that  the  indictment  was  in  this  respect  well  proved,  (t) 

It  is  sufficient  (except  in  the  cases  which  will  be  presently  men-  Of  lafing  it  to 
tioned)  to  charge  that  the  defendant  forged  such  an  instrument,  |j^^S*^«  - 
naming  it,  and  setting  forth  the  tenor;  but  the  laying  it  to  be  a  ^/j^tobe 
paper  writing,  &c.,  purporting  to  be  such  an  instrument  (as  the  suchaDinstni- 
statute  on  which  the  indictment  is  framed  describes)  is  good ;  and  ™«°'>**'- 
it  is  said  that  in  strictness  of  language  there  may  be  more  pro- 
priety in  so  laying  it,  considering  that  the  purpose  of  the  indict- 
ment is  to  disaffirm  the  reality  of  the  instrument,  (k)     In  a  case 
where  the  prisoners  had  been  convicted  upon  an  indictment,  charg- 
ing them  with  publishing  '^  as  a  true  will  a  certain  false,  forged,    . 
^*  and  counterfeited  paper  writing,  purporting  to  be  the  last  will 
*^  of  Sir  A.  C,  &c, ;"  and  setting  out  the  tenor  of  the  will,  it  was 
objected  that  it  ought  to  have  been  laid  that  they  forged  a  certain 
will,  and  not  a  paper  writing,  purporting  to  be  the  last  will,  3fc.j 
«s  the  words  of  the  statute  are  '^  shall  forge  a  will."     But,  after  a 
variety  of  precedents  being  produced,  all  the  Judges  held  it  to  be 
good  either  way.     And  it  was  also  holden  that  as  the  will  was  set 
forth  in  hiec  verba,  and  three  names  appeared  as  witnesses,  it  was 
sufficient,  without  stating  that  it  purported  to  be  attested  by  three 
witnesses.  (/) 

In  a  case  where  the  prisoner  was  indicted  for  forging,  and  know-  Carter's  case, 
ingly  uttering  a  bill  of  exchange,  which  was  described  in  the  in-  Wlicre  the 
diictment  to  be  ^^  a  certain  bill  of  exchange  requiring  certain  per-  "|i|*'^r«^ 
^'  sons  by  the  name  and  description  of  Messrs.  Down,  &c.  twenty  change  was  a 
'^  days  after  date  to  pay  to  the  order  of  R.  Thomson,  the  sum  of  [orgery*  ^  was 
«  315/.  value  received;  and  signed  by  Henry  Hutchinson,  forT.G.,  iniktml^  "* 
^^  T.  and  H.  Hutchinson ;  which  bill  of  exchange,  so  falsely  made  averring  it  to 
^' and  counterfeited,  is  as  follows,  (setting  out  the  bill),  &c.  with  «'.^*^^y?' 
"  intent  to  defraud  G.  Hutchinson,  &c. ;"  and  it  appeared  on  the  gtatingl^tit 
evidence  that  the  signature  to  the  bill,  ^'  Henry  Hutchinson,"  was  purported  to 
a  forgery ;  it  was  objected  that  the  indictment  averring  it  to  have  'l*^®^^. 
been  signed  by  him,  (and  not  merely  that  it  purported  to  have  ^  ^^      * 
been  signed  by  him,)  which  was  a  substantial  allegation,  was  dis- 


894.  And  in  Rex  v.  Beach,  Cowp. 
829.  where  it  was  holden  that  in  an 
indictment  for  forgery,  a  variance  in 
writing  the  word  underwood  instead 
of  underslood  was  not  material.  Lord 
Mansfield  said,  *'  The  true  distinction 
*'  seems  to  be  taken  in  Reg.  v.  Drake, 
'*  which  is  this,  that  where  the  omis- 
*'  sion  or  addition  of  a  letter  does  not 
*^  chaiM^e  the  word  so  as  to  make  it 
**  another  word,  the  variance  is  not 
*•  material.^ 

{i)  Dunnes  case,  O.  B.  1765.  8  East. 
F.  C.  c.  19.  s.  63.  p.  976.  It  appears 
that  the  Recorder  at  first  entertained 


the  doubt,  which  was  removed  oa 
consultation  with  Perrott,  B.,  and 
Aston,  J. 

{k)  8  East  P.  C.  c.  19.  s.  56.  p.  980. 

(/)  Rex  V.  Birch  and  Martin,  1771. 
8  Black.  R.  790.  1  Leach  79.  8  East 
P.  C.  c.  19.  s.  56.  p.  980.  There  was 
a  third  objection  also  that  the  indict- 
ment only  averred,  ''they  knowing 
*'  it  to  be  forged,  &c."  whereas  it 
should  have  been  that  ''  they  and 
«' each  of  them,  knowing," &c.,  but 
it  was  over-ruled.  The  prisoners  wer& 
executed. 
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proved.  And  the  Judges  were  of  that  opinion^  upon  the  case  being 
referred  to  their  consideration  after  the  conviction  of  the  pri- 
soner, (m) 
If  the  jnstru-  But  the  setting  out  the  very  subject  matter  which  has  been 
inent  do  not  forged,  will  not,  in  all  cases,  be  sufficient.  For  if  the  instrument 
facTonrSo^bc  ^o  ^^*  purport,  on  the  face  of  it,  and  without  reference  to  some 
the  thing  pro-  Other  subject  matter,  to  be  the  thing  prohibited  to  be  forged,  tbe 
hibitcd  to  be  purport  and  meaning  of  the  forgery,  with  relation  to  such  other 
^r?  m^t^br*  subject  matter,  must  be  expressly  averred  to  be  the  thing  so  pro- 
expressly  hibited.  So  that  where  the  indictment  charged  the  prisoner  wUh 
averred.  forging  a  receipt  to  an  assignment  of  a  certain  sum  in  a  navy  bill 

and  the  tenor  of  the  receipt  as  set  forth  merely  consisted  of  the 
signature  of  the  party,  it  was  holden  to  be  defective;  on  the 
ground  that  the  mere  -signing  of  such  name,  unless  connected 
with  the  previous  matter,  did  not  purport  on  the  face  of  it  to  be  a 
receipt ;  and  that  it  ought  to  have  been  averred  that  such  navy 
bill,  &c.  together  with  such  signature,  did  purport  to  be,  and  was 
a  receipt,  &c. ;  and  that  the  prisoner  feloniously  forged  the 
same,  (n)  But  where  a  forged  receipt,  as  set  forth  in  the  indict- 
ment, was  in  this  form  ^^  loth  March,  1773,  Received  the  con- 
^^  tents  above  by  me  Stephen  Withers/'  and  it  appeared  in  evi- 
dence that  such  receipt  was  forged  at  the  bottom  of  a  certain 
account ;  upon  objection  taken  that  the  account  itself  should  have 
been  set  forth  in  order  to  make  it  appear  that  the  receipt^  as  stated, 
was  a  receipt  for  money,  all  the  Judges  held  that  the  indictment 
was  sufficient ;  and  that  the  account  was  only  evidence  to  make 
out  the  charge  as  stated  in  the  indictment,  (o)  It  is  observed 
upon  this  case  that  by  the  very  terms  of  the  writing  itself,  it  pur- 
ported to  be  a  receipt  for  something,  though  not  specifically  for 
money,  as  it  was  averred  to  be,  in  order  to  bring  it  within  the  sta- 
tute 2  Geo.  2.  c.  25.  (p) 

A  bank  post  bill  cannot,  in  an  indictment  for  forging  or  utter- 
ing, be  described  as  a  bill  of  exchange  generally,  but  it  may  be 
described  as  a  bank  bill  of  exchange,  {q) 
Instrument  Where  the  prisoner  had  been  convicted  of  uttering  and  publidh- 

improperiyde-  i^g  ^g  true,  a  forgcd  promissory  note,  with  intent  to  defiuud  one 

SCilDCCI  IIS  a 

promissory 

^^^'  (m)  Carter's  case,  1800,  2  East  P.  sam  of  «0/.,  bat  contaiDed  no  aver- 

C.  c.  19.  s.  56.  p.  985.  ment  thai  the  writing  forged,  together 

(n)  Hunter's  case,  0.  B.  1794,  East,  with  tbe  bill,  purported  to  be  or  was 

T.  1796.    2  Leach  624.     2  East.  P.  C.  a  receipt:  and  he  observes  that  here 

c.  19.  8.  36.  p.  928,  929.  and  s.  5S.  p.  also  the  forged  writing  in  itself  pur- 

977.  ported  to  be  a  receipt  for  somclhi^. 

(o)  Testick's  case,  1774,  2  East.  P.  {q)  Rexv.BirkettandBrady,  Russ. 

C.  c.  19.  s.  36.  p.  925.  1  East.  R.  181.  &  Ry.  251.    The  form  of  the  instru- 

note(a).  ment  was,  ^*At  seven  days  sight  I 

(p)  2  East.  P.  C.  c.  19.  s.  53.  p.  977.  '*  promise  to  pay  this  ray  9ola  bill  of 
And  tbe  learned  writer  refers  to  Tay-  *'  exchange,"  which  is  properly  only 
lor*s  case,  1  Leach  215.  2  East  P.  C.  a  promissory  note;  but  the  15  Geo.  2. 
c.  19.  s.  47.  p.  960.  antCy  330 :  where  c.  IS.  mentioning  ''bank  notes,  bank 
the  prisoner  was  indicted  for  forging  a  "bills  of  exchange,'*  &c.  seems  to 
receipt  for  202.  due  upon  a  bill  of  ex-  give  these  bank  post  bills  lliat  de- 
change  in  these  words,  "Received,  nomination  of  bank  bills  of  exchange 
W*  Wilson  r*  and.  the  indictment  set  as  there  are  no  other  bank  bills  ao- 
forth  the  bill' for  20/.,  and  averred  swering  that  description, 
the  forging  of  a  receipt  for  the  9aid 
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fi.  H.,  knowing,  &c.  against  the  statute,  the  indictment  stated  the 
instrument  as  follows,  without  any  innuendo  explanation  or  allega- 
tion respecting  it  or  its  contents,  further  than  denominating  and 
describing  it  as '^  a  promissory  note  forjftie  payment  of  money, 
"  which  is  as  follows  :" — 

Newport,  Nov.  20, 1821. 
je28.  I5s.  Od. 

Two  months  after  date  pay  Mr.  B",  Hobday,  or  order,  the 
sum  of  twenty-eight  pounds  fifteen  shillings 

Value  rec^. 
John  Jonbs. 
At  Messrs.  Spoon  &  Co. 
Bankers,  London. 

And  an  objection  having  been  taken  that  the  instrument  so  de- 
scribed, was  not  in  law,  a  promissory  note,  the  case  was  submitted 
to  the  Judges,  who  held  that  the  instrument  was  a  bill  of  exchange, 
and  not  a  promissory  note,  (r) 

But  with  respect  to  the  word  ^^piu-port"  it  should  be  well  ob-  But  tbe  word 
served  that  it  imports  what  appears  on  the  face  of  the  instrument;  imrponim- 
as  a  want  of  attention  to  this  meaning  of  the  word  has  been  fatal  peartT*. /L*^' 
to  many  indictments.  /ace  of  th«  in- 

In  a  case  where  the  instrument  was  Iwd  in  some  counts  of  the  strument. 
indictment  to  be  a  paper  writing  purporting  to  be  a  bank  note,  it  Jones's  case, 
was  holden  that  as  it  did  not  purport  on  the  face  of  it  to  be  a  bank 
note,  the  counts  could  not  be  supported,  {s) 

In  another  case  the  bill  of  exchange  upon  which  the  indictment  Reading's  case. 
proceeded  was  in  the  following  form  : —  dktment  ^  ^ 

charged  that 
Bristol,  Feb.  2lst,  1792.  the  defendant 

Forty  days  after  date  pay  to  Mr.  Jeremiah  Reading,  or  order,  ed*of  a^iinr 
the  sum  of  d^80.  for  yalue  received,  and  place  it  to  the  account  exchange  pur- 

of  John   WhITJB.        porUng  to  be 

To.  John  Ring,  Esq.  f^^X^r 

Berkley 'Street y  Portman-square,  London.  by  the  name 

and  descidp- 

And  the  indictment  charged  that  the  prisoner,  having  such  bill  jXn  av^^ 
in  his  possession,  purporting  to  be  signed  by  one  John  fThite,  and  forged  the'ac- 
to  be  directed  to  one  John  King,  by  the  name  and  description  of  ceptanceof  the 
ofie  John  Ring,  Berkley -street y&ic,  forged  an  acceptance  in  writ-  ^jj,,^.^  it  was 
ing  purporting  to  be  the  acceptance  of  the  said  John  King.    The  holden  to  be 
bill,  when  produced,  appeared  to  be  accepted  on  the  back  of  it  by  ^^>  jTi^\ 
John  King;  and  it  was  proved  that  when  the  prisoner  ne^ociated  S°^°does*not 
the  bill  he  stated  that  Mr.  King  was  a  gentleman  living  in  Berk-  purport  to  be 
ley-street,  Portman-square,  and  a  man  pf  opulence ;  but  in  fact  ^'*"**' 
there  vsras  no  person  of  that  name  Uving  there.    The  prisoner  hav- 
ing been  found  guilty,  the  case  was  submitted  to  the  consideration 
of  the  twelve  Judges,  who  determined  that  judgment  ought  to  be 
arrested  on  the  ground  that  the  bill  did  not  in  fact  purport  to  be 
directed  to  one  John  King,  as  stated  in  the  indictment.  BuUer,  J., 
in  delivering  the  opinion  of  the  Judges,  said,  "  It  is  clear  that 

(r)  Rex  V.  Hunter,  Russ.  &  Ry.  511.  (s)  Jones's  case,  ante,  345,  346. 
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^^  where  an  instniment  is  to  be  set  forth^  the  description,  that  it 

^'  purports  a  particular  fact^  necessarily  means  that  what  is  stated 

^^  as  the  purport  of  the  instrument  appears  on  the  face  of  the  in- 

*^  strument  itself.    OiMfae  face  of  the  bill  of  exchange  in  the  pre- 

^^  se^t  case  (and  the  face  of  the  bill  is  the  only  thing  to  be  con- 

^^  sidered)  nothing  more  appears^  when  we  examine  the  averment, 

^^  than  that  it  is  a  bill  of  exchange  drawn  hy  John  White  on  John 

^^  Ring;  therefore,  when  the  indictment  says  that  it  was  drawn 

^^  on  John  King,  by  the  name  and  description  of  John  Ring,  it  is 

'^  absurd  and  repugnant  to  itself;  for  the  name  and  description  of 

''  one  thing  cannot  purport  to  be  another  thing.    The  drawer  of 

'^  the  indictment  was  led  into  this  blunder  by  not  considering 

^^  what  was  the  original  state  of  the  bill,  and  what  was  the  ap- 

^'  pearance  of  it  after  the  acceptance  was  put  on  it ;  it  seems  as 

^^  if  he  did  not  recollect  under  what  terms,  or  by  whom,  a  bill  of 

^^  exchange  may  be  accepted.  Though  the  bill  was  drawn  on  John 

^^  Ring,  it  might  have  been  accepted  by  John  King,  for  a  bill 

^^  may  be  accepted  by  other  persons  than  those  to  whom  it  is  di- 

'^  rected,  as  when  it  is  accepted  for  the  honor  of  the  drawer,  or  of 

**  any  of  the  indorsers."  {t) 

Gilcbrist'i  In  a  case  which  occurred  shortly  afterwards,  the  prisoner  was 

case.  indicted  for  forging  **  a  paper  writing,  purporting  to  be  an  order 

forfo^ngr'  ^' for  payment  of  money,  dated  11th  September,  1794,  with  the 

bill  of  ex-         ^^  name  Thomas  £xon  thereunto  subscribed ;  purporting  to  have 

chaoflre  direct-  «  been  Signed  by  Thos.  Exon,  clerk,  and  to  be  directed  to  George 

S/or^wrand  "  ^^^^^  Kinnaird,  Wm.  Moreland,  and  Thos.  Hammersley,  of,  8tc. 

HammtnUy^     ^^  bankers  and  partners,  by  the  name  and  description  of  Messrs. 

which  stated     €€  Hansom,   Moreland,   and   Hammersley,   for  the  payment   of 

jS^"erf  tobc  "  *^e  sum  of  10?.,  &c.  :'*  the  tenor  of  which  said  false  writing,  &c. 

directed  to         is  aS  folloWS,   viz. 
OeorgeLord 

^^i^u^      *^  Messrs.  Ransom,  Moreland,  and  Hammersley,  please  to  pay 
and  ThomoM  '  ^^  to  Mr.  Brooks,  or  bearer,  the  sum  of  Ten  Pounds,  for 

Hmmersiey,  XhOS.  ExON. 

Sd  d'e^n>  ''  Sept.  1  Ith.  1794.- 

tion  of  Aim- 

!!^'lr^'i^  THth  intent  to  defraud  the  said  Geo.  Ld.  K.,  &c.    There  was  a 

iey,  was  bold-  second  count,  for  uttering  it ;  and  other  counts,  charging  an  in- 

en  to  be  bad :  tent  to  defraud  other  persons.    An  objection  was  made  in  arrest 

^lVth*a?tiM  *'  ^^  judgment,  that  the   direction  of  the  bill  was  improperly  des- 

word  purport  cribed  in  the  indictment ;  and  ten  of  the  Judges,  who  met  to 

siniifies  that  consider  the  case,  were  unanimously  of  opinion  that  the  judg- 

on  tbefecrof  ™®^^  should  be  arrested,  on  the  ground  that  the  word  purpart 

the  iDstru-  imoorts  what  appears  on  the  face  of  the  instrument,  the  apparent 

ment.  and  not  the  legal  import ;  and  that  the  bill  in  question  could  not 
purport  to  be  directed  to  Lord  Kinnaird,  because  his  name  did 


(I)  Reading^s  cose,  0.  B.  1793,  Hil.  again  indicted  for  this  offence.    But 

T.  1794.    2  Leach  590.    8  East  P.C.  no  other  indictroeot  was  preferred  1 

c.  19.8.  56.  p.  981.    Duller,  J.,  also  and  after  remaining  in  custody  till 

said  that  as  the  opinion  of  the  Judges  March,  1794,  he  received  a  free  par- 


proceeded  merely  on  the  informality     doD,  and  wasdischaf^ged,  8  Leach  599. 
of  the  record,  the  prisoner  might  be 
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not  appear  upon  the  face  of  it.    Bailer,  J.,  in  delivering  their 
opinion,  said,  '^  Old  cases  have  given  rise  to  much  learning  and 
**  argument  on  the  words  ^  purport  and  tenor ^  and  the  books 
*^  are  full  of  distinctions  as  to  the  meaning  of  these  words,  and 
^'  the  necessity  of  using  the  one  or  the  other  of  them  an  indict- 
^'  ments  where  written  instruments  are  to  be  stated ;  but  among 
^'  the  many  cases  upon  this  subject,  I  can  find  no  judicial  deter- 
^'  mination  that  the  purport  and  tAe  tenor  should  both  be  stated 
^'  in  any  case  whatever.    Purport  means  the  substance  of  an  in- 
^^  strument,  as  it  appears  on  the  face  of  it  to  every  eye  that  reads 
^^  it :  tenor  means  an  exact  copy  of  it ;  and,  therefore,  where  an 
'^  instrument  is  stated  according  to  its  tenor^  the  purport  of  it 
^^  must  necessarily  appear.    The  forms  of  indictments  for  forgery 
^^  have  varied,  and  been  different  from  each  other  at  different  pe~ 
^^  riods  of  time ;  and  of  late  years  they  have  been  much  more 
'^  complicated  than  they  were  formerly ;  and,  in  my  opinion,  they 
^*  have  been,  for  that  reason,  much  worse.    I  have  seen  the  pre* 
^^  cedent  of  an  indictment  of  forgery  stating,  ^  the  prisoner  to 
"  have  forged  a  certain  false  paper-writing,  in  the  name  of  J.  S. 
*^  and  others,  bearing  the  form  of  a  warrant  of  attorney,  which 
^'  said  writing  follows  in  these  words ;  that  is  to  say,  &c.'  setting 
^^  it  out  verbatim ;   and  if  indictments   for  forgery  were   now 
"  merely  to  state  that  the  prisoner  '  forged  a  paper- writing  to  the 
^^  tenor  and  effect  following,  &c.;'  and  the  instrument  set  out 
^^  appeared  on  the  face  of  it  to  be  a  bond,  or  bill  of  exchange, 
'^  or  any  other  of  the  instruments  described  in  the  statute,  I 
^^  should,  as  at  present  advised,  see  no  objection  to  such  a  form. 
^^  If,  in  the  present  case,  the  indictment  had  stated  that  the  pri- 
^^  soner   had    forged  a   certain   paper- writing,  in  the  name  of 
^^  T.  Exon,  {u)  purporting  to  be  a  bill  of  exchange,  and  then 
'^  set  out  the  bill  to  the   tenor  and  effect  following,  it  would  I 
'^  think,  have  been  quite  enough ;  for  the  words  *  purporting  to 
*'  be  a  bill  of  exchange,'  are  only  necessary  to  shew  that  the  in- 
*^  strument  supposed  to  be  forged  is  one  of  the  instruments  men- 
^'  tioned  in  the  statute  ;  and,  in  order  to  shew  that  it  is  one  of 
''  those  instruments,  it  cannot  be  necessary,  under  the  word  ^  pur- 
^^  porting,'  to  recite  all  the  contents  of  the  instrument ;  for  an 
^'  exact  copy  of  the  instrument  itself  being  set  forth,  all  its  con- 
**  tents  thereby  appear ;  and  the  law  requires  an  exact  copy  of 
^^  the  instrument  to  be  inserted  in  the  indictment,  in  order  that 
^^  the  court  may  see  that  the  instrument  is  the  subject  of  for- 
"  gcry  within  the  meaning  of  the  statute.    The  blunder  in  the 
^'  present  indictment  seems  to  have  arisen  from  the  circumstance 
"  of  Lord  Kmnaird,  and  Messrs.  Moreland  and  Hammersley  car- 
^^  rying  on  the  banking  business  under  the  firm  of  Messrs.  Ran- 
*^  som^  Moreland^  and  Hammersley.    The  pleader  who  drew  it, 
"  forgetting  that  it  was  wholly  immaterial  whether  such  a  firm 
"  as  Ransom^  Moreland^  and  Hammersley ,  ever  existed,  or  who 
"  were  the  persons  who  constituted  that  firm,  and,  conceiving  it 
'^  to  be  material  that  the  names  of  the  real  partners  interested 

(«)  But  it  would  not  have  been  good  nature  being  a  forgery,  and  the  pa* 
to  have  averred  that  the  paper  writ-  per,  therefore,  not  in  fact  so  signed, 
ing  was  signed  by  T.  Exon  \  such  sig-     See  Carter*s  case,  tmte^  361 . 
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Edsall's  case. 
The  same  doc- 
triae  was  again 
acted  upon  in 
this  case. 


Reeves's  case. 
An  indictment 
for  forging  a 
scrip  receipt^ 
signed  "  C. 
Olier ;"  stated 
tbat  the  pri- 
soner forged 
the  receipt 
"  with  the 
**  name  C. 
"  Olier,  there- 
"  unto  subs- 
**  cribed ;  pur- 
"  porting  to 
**  have  been 
*'  signed  by 
"  one  CkrU- 
"  topher 
"  Olier."  Qu, 
if  this  differs 
from  the  fore- 
going cases  ? 

Of  the  state- 
ment of  the 
intent  to  de- 
fraud. 


^^  in  the  business  shoidd  be  mentioned,  has  taken  great  pains  to 
*'  shew  that  a  bill,  drawn  on  ^  Ransom,  Moreland,  and  Hammer'' 
^^  sley,  was  drawn  on  *  Ltord  Kinnairdy  Moreland,  and  Ham- 
'^  mersley;*  and,  in  order  to  do  that,  he  has  averred  in  the  in- 
"  dictmei^  that  the  bill  purports  to  be  drawn  on  '  Lord  Kin- 
*^  nairdj  morelandy  and  Hammersley*  But  the  purport  of  an  in- 
strument, as  I  have  already  observed,  is  that  alone  which  ap- 
pears on  the  face  of  it;  and  on  the  face  of  this  bill,  Lord  Kin- 
naird's  name  does  not  appear,  and  therefore  the  averment  is  not 
^'  true."  {x) 

This  doctrine  was  again  acted  upon  in  a  case  where  the  in- 
dictment charged  the  prisoner  with  forging  a  certain  paper  writ- 
ing, purporting  to  be  an  inland  bill  of  exchange,  and  to  be  drawn 
by  one  C,  W.  Wright,  bearing  date,  Winchester ,  \Ath  Nov.  1796, 
and  to  be  directed  to  Richard  Down,  Henry  Thornton^  John 
Freer y  and  John  Cornwall  the  younger ,  bankers,  London,  by  the 
name  and  description  of  Messrs.  Down,  Thornton,  and  Co.  bank- 
ers, London,  requiring  them,  ten  days  after  date,  to  pay  to  Mr. 
Wm.  Simmons,  or  order,  8/.  10^.,  &c.,  and  then  setting  out  the 
tenor,  by  which  the  bill  appeared,  as  the  fact  really  was,  to  be 
directed,  "  Messrs.  Down,  Thornton,  and  (h.,"  bankers,  Lon- 
don, (y) 

In  a  case  which  occurred  about  the  same  time,  the  indictment, 
which  was  for  forging  a  scrip  receipt,  charged  that  the  prisoner 
forged  it  ^^  with  the  name  C.  Olier  thereunto  subscribed,  pur- 
**  porting  to  have  been  signed  by  one  Christopher  Olier  ;'*  and  it 
w&s  objected  that  this  must  necessarily  be  bad,  as  C.  C^ier  ^'  did 
not,  on  the  face  of  it,  purport  to  be  Christopher  Olier,  but 
might  be  Charles,  &c.''  But  the  court  thought  that  this  case 
differed  in  some  degree  from  the  two  cases  cited  in  support  of  the 
objection,  namely,  Jones's  case,  (z)  and  Gilchrist's  case ;  (a)  inas- 
much as  the  note  in  Jones's  case  did  not  purport  to  be  a  bank  note, 
and,  therefore,  tlie  indictment,  charging  that  it  did  so  purport, 
was  bad ;  and  in  Gilchrist's  case,  as  the  name  of  Lord  Kinnaird 
did  not  appear  on  the  face  of  the  bill,  it  could  not  purport  to  be  di- 
rected to  him :  but  that,  in  the  ptesent  case,  this  scrip  receipt 
being  subscribed  with  the  name  C.  Olier,  and  the  indictment  charg- 
ing that  it  purported  to  be  signed  in  the  name  of  Christopher  Olier, 
a  cashier  of  the  bank  of  England,  it  was  not,  upon  the  face  of  it, 
repugnant  to  the  bill,  or  inconsistent  with  itself.  (6) 

We  have  already  considered  the  purpose  of  fraud  and  deceit,,  to 
the  prejudice  of  another's  right,  which  makes  a  part  of  the  defini- 


te 


(x)  Gilchrist's  case,  O.  B.  1795, 
£ast.  T.  1795,  2  Leach  657.  2  East 
P.  C.  c.  19.  9.  66.  p.  982. 

(p)  Edsail'scase,  1798,  2  Ea§t.  P. 
C.  c.  19.  s.  66.  p.  984.  2  Leach  662, 
note  (a).  In  East.  P.  G,  ibid,  it  is  said 
that  the  Judges  held  the  indictment 
had,  upon  the  authority  of  Gilchrist^s 
case,  though  Butler,  J.,  disapproved 
much  of  that  determination  ;  ^hich, 
howerer,  he  admitted  could  not  foe 
distinguished  from  the  present  case. 

(ft)  Ante,  346,  346. 


(a)  Jnte^  S64. 

(b)  Reeves's  case,  cor.  Heath  and 
Lawrence,  J.,  and  Thomsen,  B.,  O.  B. 
1798, 2  Leach  808, 814.  2  East.  P.  C. 
c.  19.  s.  56.  p.  984.  The  point  vas 
saved  for  the  consideration  of  the 
twelve  Judges :  bat  it  does  not  appear 
what  their  opinion  was,  there  being 
other  objections  to  the  conviction  of 
the  prisoner ;  who  was  afterwards  tried 
and  capitally  convicted  on  another 
indictment  pending  for  the  same  of- 
fence. 
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tion  of  forgery,  (c)  Such  purpose  or  iMent  to  defraud  tntiBt  be 
stated  in  the  indictment,  and  pointed  at  the  particular  person  or 
persons  against  whom  it  is  meditated,  (d) 

In  stating  this  intent  to  defraud)  it  will  be  sufficient  to  describe 
the  party  intended  to  be  defrauded  with  reasonable  certainty. 

Accordingly,  where  after  conviction  a  motion  was  made  in 
arrest  of  judgment,  that  the  indictment  charged  the  forged  ordek* 
as  being  drawn  on  Messrs.  Drummond,  and  Company^  Charing 
Cross  J  by  the  name  of  Mr.  Drummondy  Charing  Crossy{e)  instead 
of  mention  ii^g  the  names  of  the  respective  partners,  which  ought 
to  have  be^n  inserted  in  the  place  of  the  short  description  Drum- 
mtmd  and  Company ^  all  the  Judges  held,  upon  a  conference,  that 
the  indictment  was  good«  They  were  of  opinion  that,  if  the 
words,  "  Messrs.  Dnimmond  and  Company ^  Charing  Cross"  when 
taken  together,  had  been  so  senseless  and  unintelligible  as  not  to 
import  a  certain  description  of  persons,  the  indictment  would 
have  been  bad ;  but  they  said  that, -understanding  those  words  as 
every  body  else  did,  namely,  as  meaning  the  partners  in  the  part- 
nership of  the  banking-house,  they  considered  them  as  a  sensible 
and  certain  pointing  out  of  the  persons  intended  by  the  draft,  and 
as  conveying  with  legal  certainty  a  notification  of  the  party  in- 
tended to  be  defrauded.  That  it  was  not  necessary  in  this  part  of 
the  indictment  to  describe  the  party  meant  with  more  particu* 
larity  5  for,  if  any  person  could  be  intended  from  the  words,  who 
that  person  was,  and  whether  he  was  the  meditated  object  of  the 
fra!ud^  were  matters  for  the  consideration  of  the  jury.  (/)  r 


Lovcirs  case. 
A  a  indictment 
which  stated 
that  a  forged 
order  was  di- 
rected to 
Messrs.Drum- 
mond  and 
Company,  by 
the  name  of 
Mr.  D.  &c. 
was  holden  to 
be  good ;  and 
that  it  was  not 
necessary  to 
cdltethb.  . 
namc^  of- the 
respective 
partners. 


(r)  jinte,  317,  S58,  ei  $equ. 
{d)  %  East.  P.  C.  c.  19.  s.  58.  p.  988. 
{e)  The  order  was  id  the  following 
form  :-— 

Jlir,  Drummandj  Charing  Cross^ 

2b  JuffUti^  1788. 
Please  to  pay  the  bearer,  or  order, 
on  demand,  ^10. 10<.;  and  place  it  to 
account,  per  me, 

H.  H.  Aston. 

(f)  Loveirs  case,  O.  B.  1782«  and 
6th  November,  1782, 1  Leach  248.  2 
East.  P.  C.  c.  19.  S.  60.  p.  990.  11 
should  be  obsenred,  that  those  counts 
of  the  indictment  which  stated  the  m- 
tent  to  defraud  Messrs.  Drumraond 
and  Co.,  laid  such  intent  in  the  con* 
eluding  parts  of  the  counts  to  be  to 
defraud  Robert  Drummond,  and  the 
olfaer  partners  in  the  house,  by  name. 
But  that  which  Gould,  J.,  is  reported 
to  have  said,  (2  East.  P.  C.  ibid.)^ 
would  seem  to  lead  to  the  conclasion 
that  it  is  not  necessary  to  specify  the 
names  of  the  partners  in  any  part  of 
the  count :  viz.  •'  That  to  require  the 
**  particulari^ng  of  all  the  partners 
**  would  be  of  dangerous  conseauence 
'*  to  such  prosecutions;  some  of  them 
''  might  not  be  known.''    A  learned 


writer,  (after  stating  that  there  are 
always  several  counts  in  the  indict- 
ment, charging  an  intent  to  defraud 
all  such  persons,  or  bodies  corporate, 
as  could  be  affected  by  the  success  of 
the  ffxrgery,)  suggests  that,  as  the  in- 
tention to  commit  a  fraud  at  the  time 
of  the  forgery  is  usually  general,  and 
intended  to  impose  rather  upon  the 
person  to  whom  the  forged  instrument 
may  be  accidentally  ottered,  (particu- 
larly in  the  case  of  bank  notes,  and 
negociable  instruments^  it  would  be 
desirable  to  pass  an  act  rendering  it 
unnecessary  to  state  the  name  of  any 
person  or  corporation,  intended  to  be 
defrauded  \  6  fiv.  Col.  Stat.  Pt.  Y.  CK 
XII.  p.  581,  582.  With  respect  to  the 
statement  in  that  part  of  the  indict- 
ment which  came  in  question  in  Lo- 
veil's  case,  it  appears  to  have  been  the 
opinion  of  Buller,  J.,  and  the  other 
Judges,  that,  if  the  words  *'  Messrs. 
"  Drummond  and  Company^  Charing 
"  Cross ^^^  bad  been  omitted,  and  the 
indictment  had  only  slated,  according 
to  the  fact,  that  the  bill  was  directed 
to  **3fr.  Drummond^  Charing  Cross^'^ 
{ante^  note  (/?),)  it  would  have  been 
sufRcient.  2  East.  P.  C.  c.  19.  s.  60. 
p.  991.  And  see  now  7  Geo.  4.  c.  64. 
s.  14.  as  to  the  description  oi[  partners. 
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It  is  not  ne-  It  has  been  holden  not  to  be  necessary  to  state  in  the  indict- 
stete  m^e  ^lent  the  manner  in  which  the  party  was  to  have  been  defrauded* 
indictmeat  Thus^  where  it  was  objected,  on  a  motion  in  arrest  of  judgment^ 

tbe  manner  in  that  it  was  not  averred  that  T.  Barrow,  whose  name  appeared  to 
Sr'^L  to'we  ^^  signed  to  the  forged  receipt,  meant  Taylor  Barrow,  (with  intent 
beea  defraud-  to  defraud  whom  the  forgery  was  laid  in  one  of  the  counts,)  that 
^d.  the  manner  in  which  the  forged  receipt  of  stock  was  to  operate  in 

prejudice  of  Mr.  Barrow  ought  to  have  been  averred  in  the  indict- 
ment, by  a  statement  of  Taylor  Barrow  being  a  proprietor  of  so 
much  stock,  and  being  personated  by  the  prisoner,  who  trans- 
ferred it,  &c.;  and  that  it  was  not  sufficient  merely  to  state  that 
the  forgery  was  committed  with  intent  to  defraud  T.  B.  gene- 
rally; the  Judges  held  that  it  was  sufficient  if  the  offence  was 
described  in  the  words  of  the  act ;  and  that,  whether  it  were  or 
were  not  meant  to  defraud  Taylor  Barrow,  was  matter  of  evidence, 
which  the  jury  had  found,  (j") 
Itneedttotbs       And  in  another  case,  where  Buller,  J.,  upon  a  conference  with 
f 'nredbiU^V*  *^®  '^^^  ^^  ^^^  Judges,  stated,  as  an  objection  to  an  indictment, 
ex^^tange  was   that  it  was  not  alleged  Uiat  the  bill  was  uttered  or  tendered  to  the 
tendered  to      persons  whom  it  was  laid  the  prisoner  meant  to  defraud ;  and, 
tend^d^^^^be     therefore,  that  it  did  not  appear  to  the  Court,  on  the  face  of  the 
defrauded ;       indictment,  that  those  persons  could  be  defrauded  by  the  transac- 
nor  in  wliat      tion,  which  always  appeared  where  the  name  of  a  drawer j  ac^ 
the  party'*"^'^    ^^^^^  ^  i^doTserj  was  forged  ;  all  the  other  Judges  held  that 
conid  be  de-      the  indictment  was  good  in  this  respect,  as  it  was  sufficient  to 
franded.  pursuQ.  the  words  of  the  act,  which  constitute  the  offence  ;  and  it 

was  matter  of  evidence,  whether  the  prisoner  intended  to  defraud 

the  persons  named  by  tendering  the  bill  in  payment  to  them,  or 

how  otherwise.  (A) 

As  to  tbe  pro-      The  following  case  relates  to  the  property  of  the  party  against 

party  intended  ^^^^  ^^^  intent  to  defraud  is  aimed,  in  the  monies,  &c.  sought  to 

to  be  defraud-  be  obtained  by  the  forgery. 

ed  in  the  mo-  Xwo  prisoners,  Mary  Jones  and  Henry  Palmer^  were  indicted 
Boc^ht  to  be  ^^^  *^®  forgery  of  an  indenture  of  apprenticeship,  and  also  of  a 
obtained.  receipt  for  money,  with  intent  to  defraud  A.  B.,  C.  D.,  &c.  the 

pT^^°^  «/eM^arcfe  of  the  feast  of  the  sons  of  the  clergy.  It  appeared  that 
am  8 case,  ^j^^  charitable  fund  of  the  sons  of  the  clergy  was  raised  by  volun- 
tary contributions,  and  allotted  by  the  secretary  equally  among  all 
the  stewards,  to  be  disposed  of  by  them  to  the  widows  and  chil* 
dren  of  deceased  clergymen,  according  to  their  discretion ;  that 
the  prisoner,  Jones,  was  a  clergyman's  widow,  and  that,  pretend^ 
ing,  by  means  of  the  indentures  in  question,  and  the  receipt  in- 
dorsed thereon,  that  she  bad  placed  her  son  as  an  apprentice,  she 
obtained,  in  concert  with  the  other  prisoner,  an  order  from  one  of 
the  stewards^  on  the  treasurer  of  the  society,  for  20/.,  as  an  ap- 

(g)  Powell's  case,  1771,  2  East.  P.  **  son  as  Taylor'  Barrow,  or  if  he  bad 

C.  c.  19.  s.  69.  p.  989.     1  Learh  77.  **  no  stock  ;  yet,  as  the  receipt  had  io 

In  East,  a  farther  ground  for  the  opi-  *'  form  the  constituent  parts  of  a  re- 

nion  of  the  Judges  is  thus  stated  :  *'  ceipt  for  the  transfer  of  Bast  India 

**  Besides,  there  was  a  second  count,  **  stock,  that  was  suffici«at.^* 

<*  wherein  the  offence  was  laid  with  (h)  Elsworth's  case,   1780,  2  East 

*<  intent  to  defraud  one  Sykes.    If,  P.  C.  c.  19.  s.  59.  p.  989.,  and  s,  >8* 

<*  therefore,  there  were  no  such  per-  p.  986. 
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t)pentice-fee.  The  prisoners,  having  been  found  guiltj%  it  was 
Bubmitted  that  the  ofience  amounted  only  to  a  misdemeanor  at 
common  law,  and  that  this  was  not  such  a  species  of  property  as 
fell  within  any  of  the  acts  relating  to  forgery.  But  Eyre,  B.,  said, 
that  the  several  stewards  were  the  absolute  owners  of  their 
.  respective  shares  of  the  fund ;  that  it  was  their  money,  put  into 
their  hands  upon  a  trust ;  and  if  they  had  sunk  it  improperly,  or 
paid  it  wrongfully,  they  would  perhaps  be  answerable ;  and  that 
unquestionably  it  was  their  money,  as  against  all  the  worlds  ex- 
cept the  subscribers,  (a) 

Where  there  is  an  incorporation,  the  money  becomes  the  pro-  Where  tbe 
perty  of  the  whole  body,  and  not  of  the  individual  members  who  ^^a'lJdcd  are  a 
compose  it.    And  the  statutes  31  Geo.  2.  c.  22.  s.  78.  and  18  Geo.  corporation. 
3.  c.  18.  were  passed  to  obviate  the  objection  that  the  word  "  per- 
son" in  the  statutes  2  Geo.  2.  c.  25.  and  7 Geo.  2.  c.  22.  (relating 
to  the  forgery  of  deeds,  wills,  bonds,  bills,  &c.)  did  not  extend  to 
the  aggregate  members  of  a  corporation,  {k) 

The  statute  7  Geo.  4.  c.  64.  s.  14.  in  order  to  remove  the  dif-  Statement  of 
ficulty  of  stating  the  names  of  all  the  owners  of  property  in  the  f *Jg"^'  ^'^^' 
case  of  partners  and  other  joint  owners,  enacts  "  that  in  any  in- 
**  dictment  or  information  for  any  felony  or  misdemeanor,  wherein 
•*  it  shall  be  requisite  to  state  the  ownership  of  any  property  what- 
^^  soever,  whether  real  or  personal,  which  shall  belong  to  or  be  in 
'^  the  possession  of  more  than  one  person,  whether  such  persons 
^^  be  partners  in  trade,  joint-tenants,  parceners,  or  tenants  in 
^'  common^  it  shall  b«  sufficient  to  name  one  of  such  persons,  and 
'^  to  state  such  property  to  belong  to  the  person  so  named,  and 
*^  another  or  others,  as  the  case  may  be;  and  whenever, in  any  in- 
^^  dictment  or  information  for  any  felony  or  misdemeanor,  it  shall 
*'  be  necessary  to  mention  for  any  purpose  whatsoever  any  part- 
'^  ners,  joint-tenants,  parceners,  or  tenants  in  common,  it  shall  be 
'^  sufficient  to  describe  them  in  the  manner  aforesaid ;  and  this 
*'  provision  shall  be  construed  to  extend  to  all  joint  stock  com- 
^^  panics  and  trustees." 

If  the  indictment  proceeds  upon  a  statute,  the  charge  must,  in  ^licrc  the  in- 
general,  be  set  forth  (according  to  the  established  rule  applicable  <J»ctment  is 
as  well  to  other  cases  as  to  forger)-)  in  the  very  words  of  the  sta-  "ut*e"  the  of- 
tute  describing  the  offence.  (/)  feoce  muit  be 

But  an  indictment  for  forging  a  stamp  on  foreign  muslins,  which  ^^**'"'*®?  "^j** 
stated  the  duty  to  be  chargeable /<?r,  on,  and  in  respect  of,  foreign  t^c  statute. 
muslin,  was  holden  good ;  though  the  words  of  the  statute  in  the 
clause  imposing  the  duty  were, /or  and  upon;  in  other  clauses, 
for;  in  others,  on;  and  in  others,  upon,  (m) 

It  is  said  that  a  superfluous  description  does  not  appear  to  be  As  to  a  snper- 

*  fluous  descrip- 

tion, 
(i)  Rex  t;.  Jones  and  Palmer,  cor,      1795.  SBast  P.  C.  c.  19.  s.  19.  p.  895., 

Eyre,  B.,'0.  B.  1785.     1  Leach  366.  and  s.  58.  p.  988.  post.  Chap  Of  Forg- 

8  East.  P.  C.  c.  19.  s.  60.  p.  991.  iitg,  $c.  Stampg;  and  an  indictineut  at 

(fc)  Hanrison*s  case,  1777,  1  Leach  common  law  was  holden  bad  for  un- 
180.  2£ast.P.C.  c.  19.  s.  59.  p.  988.  certainty,  which  stated  that  the  de- 
See  the  Statutes  referred  to,  post,  fendant  forced,  or  caused  to  be  forged. 
Chap.  Of  the  Forgery  of  Private  Pa-  a  bill  of  ladling.  Rex  v.Stocker,  5  Mod. 
pers,  i;c,  137.    1  Salk.  342,  371. ;  and  see  \Val* 

(0  2  East.  P.  C.  c.  19.  9.  58.  p.  985.  Cot's  case,  Holfs  R  345. 

(m)  Rex  v.  Hall  and   Crutcnfield, 

VOL.    !!•                                                 2  B 
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objectionable,  (n)  And  a  case  is  cited  where,  upon  an  indictment 
on  the  statute  2  Geo.  2.  c.  25.  for  forging  "  a  bond  and  writing 
obligatory/'  it  was  objected  that,  as  the  statute  uses  the  terna 
bond  as  well  as  the  term  writing  obligatory,  the  indictment  ought 
to  have  described  the  offence  more  particularly,  either  as  a  forgery 
of  the  one  or  the  other ;  that  it  should  have  described  the  instru- 
ment in  this  case  as  a  writing  obligatory,  as  it  had  neither  a  de- 
feasance nor  penalty  annexed  to  it ;  and  that,  although  a  bond 
were  a  writing  obligatory,  yet  the  converse  did  not  hold  :  and  by 
the  opinion  of  the  Judges  the  indictment  was  holden  good,  (o) 
With  respect  to  the  inference  from  this  case  that  a  superfluous 
description  does  not  appear  to  be  objectionable,  a  learned  writer 
says  that  he  is  by  no  means  satisfied  that  the  term  bond  is  not 
properly  applicable  to  an  obligation  without  a  condition,  although, 
for  the  sake  of  distinction,  it  is  more  usually  called  a  single 
bill,  (p) 
The  word  An  indictment  on  the  statute  2  Geo.  2.  c.  25.  which  charged 

« alter**  used  that  the  prisoner  "  did  feloniously  alter  and  cause  to  be  altered  a 
mel!t!  thoigh  certain  bill  of  exchange,  by  falsely  making,  forging,  and  adding^ 
not  in  the  su-  a  Cypher  0  to  the  letter  and  figure  £S.  &c."  was  holden  good, 
tute.  though  the  words  of  the  statute  are  ^'  if  any  person  shall  faUely 

make,  forge,  or  counterfeit,''  and  the  word  alter  is  not  used  in  the 
statute,  {q) 
If  any  part  of  In  this  case  the  Judges  held  that  there  was  no  difference  in  sub* 
a  true  instni-  gtance  or  in  the  nature  of  the  charge,  whether  the  indictment  were 
ed%  forgery'  ^^^  feloniously  altering  by  falsely  making  ^pd  forging,  or  for  fe- 
of  the  whcie  loniously  making  and  forging  by  falsely  altering,  &c.  (r)  We  have 
ingtrument  already  seen  that  if  any  part  of  a  true  instrument  be  altered,  the 
^e^indict-  ^  offencc  may  be  treated  as  a  forgery  of  the  whole  instrument,  and 
ment.  be  SO  laid  in  the  indictment.  (5)  But  it  appears  to  have  been  more 

usual  to  lay  forgeries  of  this  kind  by  stating  the  particular  alter* 
ation,  at  least  in  one  count.  (/) 
Plea  of  autre-    .    In  a  casc  whcrc  the  prisoner  was  indicted  for  uttering  a  forged 
fns  acquit,        y^\\\^  q^  his  arraignment  he  pleaded  autrefois  acquit;  upon  which 

the  plea  was  taken  ore  tenus,  and  recorded  by  the  clerk  of  the  ar- 
raigns, who  replied  to  it,  on  the  part  of  the  crown,  nul  Hel  record. 
In  order  to  prove  the  plea,  the  record  of  a  former  acquittad  at  the 
prisoner  was  produced  ;  but,  on  comparing  it  with  the  present  in- 
dictment, it  appeared  that  the  prisoner  had  been  acquitted  of  ut- 
tering a  forged  will,  beginning  ^^  /,  James  Gibson,  do  hereby," 
&c.  but  that  he  was  now  indicted  for  uttering  a  forged  will,  be- 
ginning "  James  Gibson  do  hereby,"  &c.  The  question,  therefore, 
was,  whether  this  record  was  legal  evidence  of  the  prisoner  having 
been  acquitted  of  the  same  offence  f  And,  after  argument  by  the 
prisoner's  counsel,  the  Court  rejected  the  proof  as  insufficient;  the 

(n)  2  East.  P.  C.  c.  19.   s.  58.  p.  (q)  Elsworlh's  case,  York  Lent  Ass. 

985.  1780,    and    before    all    the    Judges, 

(o)  Dunnetrs  case,  O.B.  1792,  East.  12  April,  1780,  2  East.  P.  C.  c  I9*s. 

T.  1793.     2  East.  P.  C.  c.  19.  s.  58.  p.  58.  p.  986,  988. 
985.  (r)  Id.  ibid. 

(P)  6Ev.  Col.  Stat.  Pt.  V.  CI.  xii.  («)  ^nle,  SIS,  et»equ. 

p.  681.    And  he  refers  to  2  Black.         (i)  8  East.  P.  C.c.  19.  s.  55.  p.  980. 
Com.  340.  ^ 
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prisoner  pleaded  the  general  issue  to  the  felony,  and  the  jury 
found  him  guilty  of  the  offence,  (u) 

The  offence  of  forgery  at  common  law  cannot  he  tried  at  the  Trial  of 
.quarter  sessions,  that  court  havinc:  no  jurisdiction  over  it :  nor  ^^r^T-   T*»« 
can  they  take  cognizance  <^  it  as  a  cheat,  {v)     And  it  has  been  g^ons  have  no 
holden  in  several  cases  that  the  quarter  sessions  have  no  jurisdic-  jurisdiction. 
tion  in  cases  of  forgery  upon  the  statute  5  Eliz.  c.  14.  {x)     Lord 
Kenyon,  C.  J.,  in  speaking  of  the  general  jurisdiction  of  the 
quarter  sessions,  after  deciding  that  the  offence  of  soliciting  a 
servant  to  steal  his  master's  goods  is  cognizable  by  that  jurisdic- 
tion, as  falling  within  that  class  of  offences,  which  being  violations 
of  the  law  of  the  land,  have  a  tendency,  as  it  is  said,  to  a  breach 
of  the  peace ;  proceeds  thus, — "  To  this  general  rule  there  are 
**  indeed  two  exceptions,  namely,  forgery  and  perjury  ;  why  ex- 
>^  cepted  I  know  not ;  but  having  been  expressly  so  adjudged,  I 
'*  will  not  break  through  the  rules  of  law."  (y) 

The  trial  of  forgery  must  be  had  in  the  county  where  the  of-  Trial  must  be 
fence  is  committed,  as  the  indictment  can  only  be  preferred  in  'V^*^  fi*'"^^ 

-^  ^  Aj'^ij  1  I         1.''  '<•  i_      where  the  of- 

that  county.    And  as  it  seldom  happens  that  direct  proof  can  be  fence  is  com* 
given  of  the  very  act  of  forgery,  difficulties  have  sometimes  oc-  mitted. 
curred,  in  cases  where  there  has  been  no  offence  of  uttering  by 
the  prisoner,  as  to  what  shall  be  deemed  sufficient  evidence  of  the 
fact  of  forging  within  the  county  laid. 

As  to  offences  committed  near  the  boundaries  of  counties,  or  7Geo.  4.c.  64. 
partly  in  one  county  and  partly  in  another,  the  general  provision  jSli^ndarieB  of' 
of  T  G^o.  4.  c.  64.  s.  12.  enacts  '^that  where  any  felony  or  mis-  counties,  or  in 
^  demeanor  shall  be  committed  on  the  boundary  or  boundaries  of  two  counties. 
^^  two  or  more  counties,  or  within  the  distance  of  five  hundred 
^^  yards  of  any  such  boundary  or  boundaries,  or  shall  be  begun  in 
^^  one  county  and  completed  in  another,  every  such  felony  or  mis- 
<^  demeanor  may  be  dealt  with,  inquired  of,  tried,  and  determined, 
^^  and  punished,  in  any  of  the  said  counties  in  the  same  manner  as 
'^  if  it  had  been  actually  and  wholly  committed  therein.'' 

And  as  to  the  trial  of  accessories  before  the  fact,  the  same  sta*  county  for  the 
tute  (s.  9.)  enacts,  that  in  case  the  principal  felony  shall  have  t'i*^  ^f  acces- 
been  committed  within  the  body  of  any  county,  and  the  offence  of  *°"*''' 
eounselling,  procuring,  &c.  shall  have  been  committed  within  the 
body  of  any  other  county,  the  last  mentioned  offence  may  be  in- 
quired of,  tried,  &c.  in  either  of  such  counties.     And  as  to  acces- 
sories after  the  fact,  the  same  statute  (s.  10.)  enacts  that  such  ac- 
cessories may  be  tried  by  any  court  which  has  jurisdiction  to  try 

(tt)  CoogaD*9  case,  O.  B.    1 787,    1  fit    In  tbe  above  case  of  Coogan,  the 

L^ch  448.     So  in  Reading's  case,  prisoner's  counsel  chiefly  relied  upon 

tfule,  864,  note  (/),   Buller,  J.,  said  Lord  Hale's  construction  of  Vaux's 

that  tbe  jadgmeat  being  arrested  for  case,  (d  Hale  946.)   as  reported  by 

the  informality  of  the  record  the  pri-  Lord  Coke,  4  Co.  44.     3  Inst.  914. 

soner  might  be  again  indicted  for  the  (v)  Yarrington's  case,   ISalk.  406. 

offence.   And  in  Gilchrist's  case,  anie^  Rex  v.  Gibbs,  I  East.  H.  173.    2 East 

364,  as  the  objection  taken  went  only  P.  C.  c.  19.  s.  7.  p.  864.    «  Hawk.  P. 

to  the  form  of  the  indictment,  and  C.  c.  8.  s.  64. 

not  to  the  merits  of  the  case,  the  pri-  («)  Smith's    case,    Cro.    Bliz.    87. 

soner  was  remanded  to  prison  till  the  Wilson's  case,  /</.  601.     Hunt's  case, 

end  of  the  sessions,  that  tne  prosecutor  Id,  697. 

might  be  at  liberty  to  prefer  a  better  {y)  Rex  v.  Higgins,  8  East  R.  18. 
indictment  against  him  if  he  thought 

2b  2 
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the  principal  felon,  and  that  if  the  offences  be  committed  in  dif- 
ferent counties,  such  accessories  may  be  tried  in  either.  (2) 
Parlccs  and  Two  prisoners  were  indicted,  the  one,  Parkes,  for  forging,  the 

Thelbare  feet  ^^^^^y  Brown,  for  Uttering  a  forged  promissory  note  for  five  guineas. 
ot  a  forged  It  appeared  clearly,  that  Parkes  had  forged  the  note :  but  the  only 
note  being  ut-  evidence  offered,  to  shew  that  the  forgery  was  committed  in  Mid^ 
ticuurcounty  ^^^^y  where  the  venue  was  laid,  was  that  the  prisoner  Brown, 
by  one  pri-  between  whom  and  Parkes  there  was  a  great  intimacy,  had  uttered 
soner,  is  no  it  in  Middlesex,  in  the  absence  of  Parkes,  who  was  not  proved  to 
the  foMrery  ^^^^  '^^^'^  cognizant  of  the  fact,  and  that  above  forty  of  the  same 
having  been  sort  of  five  guinea  notes  in  blank,  without  any  signature,  were 
committed  ia  found  upon  Parkcs,  in  the  same  county,  together  with  a  receipt, 
by*anothe7  Under  cover  addressed  to  Brown,  for  21/.  for  four  five  guinea  bills. 
prisoner.  It  appeared,  that  all  the  notes  found  upon  Parkes,  as  well  as  that 

though  an  ac-  upon  which  the  indictment  proceeded,  were  dated  **  Ringhton, 
the*atterer.       Salop."     Both  the  prisoners  having  been  convicted,  the  case  was 

referred  to  the  consideration  of  the  twelve  Judges.  Some  of  the 
Judges  were  of  opinion,  that  the  fact  of  finding  the  forged  instru- 
ment in  the  county,  in  which  also  it  appeared  that  the  forger  him- 
self was,  was  evidence,  in  the  absence  of  other  proof,  of  the  fact 
of  the  forgery  having  been  there  committed.  But  the  majority  of 
them,  though  they  agreed  that  it  was  a  question  of  evidence  for 
the  jury,  were  of  opinion  that  tliere  was  no  proof  to  warrant  the 
conclusion  that  the  forgery  was  committed  by  Parkes  in  Middle- 
sex, where  it  was  laid  :  for  they  thought  that  the  bare  fact  of  the 
note  being  uttered  in  Middlesex  by  the  other  prisoner,  taking  him 
even  to  be  an  accomplice,  was  no  evidence  of  the  forgery  itself 
having  been  committed  in  that  county,  (a) 
Crocker's  In  a  more  recent  case  it  is  reported,  as  the  opinion  of  a  ma- 

Th^e  findinir  a  J°"*y  ^^  *'^^  Judges,  that  the  finding  a  forged  instrument  in  the 
forged  note  in  custody  of  a  person  is  no  evidence  that  it  was  forged  in  the  county 
the  custody  of  where  it  was  found.  The  prisoner,  Benjamin  Crocker,  was  in- 
evWenTe^thar  ^^^^^4  **  Salisbury,  in  the  county  of  fFilts,  for  the  forgery  of  the 
it  was  forged  note  in  question.  From  the  evidence  it  appeared,  that  the  pri- 
in  the  county  soner  had  formerly  lived  at  Winsham,  in  the  county  of  Sofnerset, 
found  *'e8pe-  ^^^^c  he  followed  the  employment  of  a  farmer  for  many  years. 
cialiy  in  a  case  About  the  month  of  June,  1804,  he  quitted  his  farm,  and  all  his 
where  from  conccms  at  Winsham ;  at  which  place  one  William  Tucker,  in 
stancerthTrc  whose  name  the  forged  note  purported  to  be  signed,  resided,  and 
is  a  presiimp-  also  carried  on  the  farming  business  there,  at  the  time  of  the  trial. 
tion  thatit  Iq  November,  1804,  the  prisoner,  having  changed  his  name  from 
aiTothe?^  ^  Crocker  to  Collins,  went  with  his  wife  to  Salisbury,  where  he 
county.  took  lodgings,  and  continued  to  live  until  about  the  middle  of  the 

month  of  May,  1805,  when  he  left  his  wife  at  her  apartments  in 
Salisbury,  and  went  to  London.  During  his  stay  in  London,  he 
was  apprehended  there  on  another  charge  ;  in  consequence  of 
vhich,  his  lodgings  at  Salisbury  were  searched,  in  the  presence  of 
his  wife;  he  being  still  in  London;  and  in  a  bureau  belonging  to 
the  prisoner  was  found  a  pocket-book,  in  the  inside  of  which  was 
written  his  name,  B.  Crocker,  in  bis  own  hand-writing ;  and  in 

(z)  See  the  statute  Addend,  to  the      2  Leach  775.     2  East.  P.  C.  c.  19.  $.49. 
First  Volume.  p.  9dS,and  s.  61.  p.  992.    Anie^  321. 

(tf)  Rex  V.  Parkes  and  Brown,  1796. 
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one  of  the  pockets  of  this  pocket -book  was  found  the  note,  set 
forth  in  the  indictment^  which  was  dated  on  the  7th  March,  1803, 
and  on  which  was  an  indorsement  that  a  year's  interest  had  been 
paid.  It  was  objected  upon  this  evidence  that  there  was  nothing 
to  shew  that  any  offence  had  been  committed  in  the  county  of 
JFilis^  the  prisoner  not  having  been  in  that  county,  but  in  Somer- 
setshircy  at  the  time  when  the  note  appeared  to  bear  date ;  and  the 
point  was  submitted  to  the  consideration  of  the  Judges.  No 
opinion  of  the  Judges  upon  the  case  was  ever  publicly  delivered ; 
but  the  prisoner  received  a  pardon,  and  was  discharged }  and  it  is 
fiaid  to  have  been  understood,  that  a  majority  of  the  Judges 
thought  there  was  not  sufficient  evidence  that  the  offence  was  com* 
mitted  in  the  county  of  Wilts,  {b) 

It  was  observed  by  the  counsel  who  argued  the  last  mentioned 
case,  that  in  Elliott's  case  (c)  the  forged  instrument  was  found 
upon  the  prisoner  in  Kent,  where  the  indictment  was  laid ;  but 
that  no  evidence  was  given  to  prove  the  actual  fabrication  of  the 
instrument  in  that  county;  and,  on  the  contrary,  the  circum- 
stances of  the  case  afforded  some  inference  that  the  forgery  was 
not  committed  there.  It  appeared,  that  one  Kyland,  having 
struck  off  a  quantity  of  notes,  delivered  them,  together  with  the 
plates,  to  the  prisoner,  at  a  public  house  in  Fleet  Ditch,  The 
note  in  question  was  found  upon  the  prisoner  at  Dovei'y  and  the 
plate  at  a  lodging  upon  Trnver-hill ;  yet  the  objection  that  the 
evidence  did  not  afford  proof  of  the  offence  being  committed  in 
Kent  was  either  overlooked  or  thought  of  no  weight,  {d) 

Where  an  indictment  stated  the  forgery  to  have  been  com-  OfTcncc  com- 
mitted in  the  county  of  Nottingham,  and  it  was  proved  to  have  ™i"«d  in  tbc 
been  committed  in  the  county  of  the  town  of  Nottingham,  it  was  town/  ° 
holden  that,  although  under  the  38  Geo.  3.  c.  52.  it  was  triable  in 
the  county  at  large,  the  offence  should  have  been  laid  in  the 
county  of  the  town.(e) 

In  a  late  case,  where  the  prisoner  had  been  convicted  at  the 
assizes  for  the  borough  of  Leicester,  of  forging  a  bill  of  exchange, 
a  question  was  raised  whether  the  evidence  of  forgery  in  Leicester 


(b)  Crocker's  case,  ia05.  8  Leach 
988.  8  New  Rep.  87,  But  qu.  if  the 
only  poiDt  actually  decided  by  the 
Judges  in  this  case  was  not  '^  that  aa 
*'  incompeteDt  witness  bad  been  ad- 
**  iDitted  ?*^  As  to  which  point  see 
poit.  375. 

(e)  JntCj  S48. 

id)  In  6  Ev.  Col.  Slat.  Pt  V.  CI.  xii. 
the  learned  writer  says,  **  I  remember 
**  a  case  at  Lancaster,  in  the  year 
'*  1798,  where  a  clerk  of  a  mercantile 
**  house  at  Liverpool  had  stolen  se- 
**  vera!  bills,  and  was  afterwards  ap- 
*'  prebended  on  board  a  sloop  in  the 
*'  Downs,  with  a  forged  indorsement 
*^  of  the  drawee  on  one  of  the  bills  \ 
**  and  Rooke,  J.,  without  any  evi* 
**  dence  to  shew  a  ^eater  probability 
**  of  the  forgery  being  committed  in 
"  Lancashire  than  in  any  intermediate 


'*  county,  thought  there  was  enough 
•*  to  go  to  the  jury  $  who,  however, 
•'  acquitted  the  prisoner."  There  cer- 
tainly does  not  appear  in  this  state- 
ment anv  thing  which  could  have  war- 
ranted the  jury  in  coming  to  a  differ- 
ent conclusion. 

{e)  Rex  v.  Mellor  and  Another, 
Russ.  &  Ry.  144.  Where  the  indict- 
ment is  preferred  in  the  next  adjoin- 
ing county,  under  this  statute  of  the 
38  Geo.  3.,  for  an  offence  in  an  infe- 
rior county,  though  the  indictment 
must  state  the  offence  to  have  been 
committed  in  the  inferior  county,  it 
need  not  aver  thai  the  county  in 
which  the  indictment  is  preferred  is 
the  next  adjoining  county.  But  it 
may  be  stated  in  the  caption,  when 
the  record  is  ragularl?  drawn  up,  Rej( 
V.  Qoff,  Haas.  &  Ry.  179, 
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was  sufficient  to  sustain  the  verdict.  The  bill  was  dated  at 
Leicester,  June  1st,  1827,  and  purported  to  be  drawn  and  indorsed 
by  E.  Addison,  to  his  own  order,  on  W.  Rawson,  for  401.  at  two 
months  after  date,  and  to  be  indorsed  by  Addison.  Addison  and 
Rawson  both  lived  at  Leicester,  and  Addison  kept  cadh  with 
Clark  and  Co.  at  that  place.  The  bill  was  taken  on  the  5th  Jone 
by  one  Porter  to  tlie  bank  of  Clark  and  Co.  with  a  request  that 
they  would  discount  it ;  but,  the  forgery  being  discovered.  Potter 
was  detained,  and  tried,  and  convicted  at  the  same  assizes  for  ut- 
tering the  bill.  It  was  proved  that  the  whole  of  the  bill — ^the 
date,  body,  signature,  and  indorsement  were  in  the  hand-writing 
of  the  prisoner.  It  was  proved  by  one  witness,  that  the  father  of 
the  prisoner  lived  in  Leicester,  and  that  he  believed  the  prisoner 
lived  with  him,  having  seen  him  there.  Another  witness  proved 
that  she  saw  the  prisoner  and  Porter  walking  and  talking  together 
in  a  street  in  Leicester,  about  a  week  before  the  5th  of  June. 
Another  witness  proved  that  she  saw  them  pass  her  house  to- 
gether in  another  street  in  Leicester,  in  the  course  of  a  fortnight 
before  the  5th  of  June.  And  it  was  proved  by  another  witness 
that  he  saw  them  walking  arid  talking  together  in  another  street 
in  Leicester,  a  very  short  time  before  the  same  5th  of  June.  Bat 
none  of  the  witnesses  could  fix  the  precise  days  to  which  they 
spoke.  Lord  Tenterden  doubted  whether  there  was  such  evidence 
of  the  forgery  in  Ijeicester  as  would  justify  him  in  leaving  that 
point  to  the  jury ;  but  he  left  it  to  them,  and  the  prisoner  being 
found  guilty,  his  Lordship  respited  the  judgment,  in  order  thai 
the  point  might  be  submitted  to  the  consideration  of  the  Judges ; 
who  held  the  conviction  right.  (/) 
Of  the  evi-  The  evidence  in  forgery  must  support  the  material  facts  stated 

deuce.  j^  ^^  indictment :  and  it  is  essentially  necessary,  that  the  proof 

should  tally  with  the  averment  of  the  intent  to  defraud,  {g)     And 
we  have  seen,  that  the  manner  in  which  the  fraud  vi^as  carried 
or  intended  to  be  carried  into  efiect  is  peculiarly  matter  of  evi- 
dence. (A) 
Of  the  incom-       In  respect  of  the  persons  who  may  be  witnesses  in  cases  of 
potency  of  the  forgery,  it  should  be  well  observed,  as  an  established  point,  that  a 
the  mstrument  P^^^^y  ^Y  whom  the  instrument  purports  to  be  made  is  not  ad  • 
purporu  to  be   mitted  to  prove  it  forged,  if,  in  case  of  its  being  genuine,  he  would 
made  to  prove  either  be  liable  to  be  sued  upon  it,  or  be  deprived  by  it  of  a  l^ml 
It  orged.         claim  against  another.     This  is  an  exception  to  the  general  rules' 
by  which  testimony  in  criminal  cases  is  regulated,  and  has  often 
been  spoken  of  as  an  anomaly  in  the  law  of  evidence  :  but  it  is 
now  too  well  recognized  to  be  disputed.    Lord  EUenborough,  C.  J., 
in  speaking  of  it  said,  ^'  Upon  what  principle  that  anomalous  case 
^^  was  so  settled,  I  cannot  pretend  to  say ;  but  having  been  so 
^^  settled,  it  may  be  too  much  for  Judges  sitting  on  trials  to  break 
in  upon  it.    The  anomaly  can  only  be  remedied  now  by  the 
legislature."  (i) 


(/)  Rex  V,  Corah,  LeUater  Sum.  Rex  o.  Boston,  4  East.  589.     See  the 

Ass.  1827.    M.  T.  1627.    MS.  grounds  of  the  anoiaaly  discussed  in 

ig)  Jnte,  366,  S67.  8  East.  P.  C.  c.  19.  s.  68.  p.  993,  and 

(ft)  .^fito,  867,  ei  »eq.  Phil,  ou  £vid.  94. 
(0  By  Lord  EUenborough,  C.  J.,  in 
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Some  of  the  cases  in  which  the  point  has  been  decided  may  be 
briefly  mentioned.  On  an  information  for  the  forgery  of  a  deed, 
purporting  to  be  the  revocation  of  a  will^  it  was  adjudged  by  the 
Barons  of  the  Exchequer,  after  a  conference  with  the  Judges  of 
the  King's  Bench,  that  no  legatee  named  in  the  will,  nor  any  per- 
son who  is  a  loser  by  the  deed,  or  who  may  receive  any  advantage 
from  the  verdict,  can  be  a  witness  for  the  prosecution,  {k)  In  a 
case  where  the  name  of  a  person  was  forged  to  a  receipt,  such  per- 
son was  holden  to  be  an  incompetent  witness  to  disprove  the 
hand- writing. (/)  So  where  the  indorsement  of  one  Gardiner  was 
forged  upon  a  promissory  note,  made  payable  to  him  or  order,  it 
was  holden  that  Gardiner  could  not  be  a  witness  to  prove  that  the 
hand-writing  was  not  his.  (m)  And  where  a  person,  having  a  bill 
of  exchange  in  his  possession,  indorsed  a  receipt  upon  it  in  a  ficti- 
tious name,  the  acceptor  was  holden  not  to  be  a  competent  wit- 
ness to  prove  the  payment  without  a  release  from  the  indorsee. (71) 
80  a  person  whose  hand-writing  was  forged  to  a  letter  of  attorney, 
to  receive  stocic,  was  holden  incompetent  to  disprove  his  hand- 
writing, (o)  And  the  like  determination  was  made  in  the  case  of 
an  assignee  of  a  certificate  to  a  navy  bill,  whose  name  was  charged 
to  have  been  forged  to  a  receipt  for  the  money,  {p) 

It  seems  to  be  the  prevailing  opinion,  that  the  incompetency  of  ^J^^  »*  seems 
such  witness  is  not  confined  to  the  single  point  of  falsifying  the  LYslncompe" 
hand-writing,  but  that  he  is  equally  incompetent  to  prove  any  tent  to  prove 
other  fact  which  contributes  to  the  proof  of  the  forgery ;  or,  in  »">;  ^ti»er  fact 
other  words,  any  fact  conducive  to  the  general  conclusion. (y)    An  duchxto^the 
executor  of  a  person,  whose  promissory  note  had  been  forged,  was  general  con- 
rejected  as  a  witness  to  prove  what  the  prisoner  said  to  him  when  elusion. 
he  tendered  him  the  note  for  payment,  (r)    This  subject  was  much 
discussed  in  a  late  case,  where,  on  a  prosecution  for  forging  a  pro- 
missory note,  on  which  there  was  an  indorsement  in  the  prisoner's 
hand-writing  of  a  year's  interest  having  been  paid,  a  question  was 
made,  whether  the  person  by  whom  the  note  purported  to  be 
made  might  prove  that  he  had  never  paid  any  interest  on  the  note, 
as  was  pretended  by  the  indorsement.     The  evidence  was  received 
at  the  trial,  after  proof  of  the  fact  of  the  forgery  being  first  given  ; 
but  the  point  was  reserved  for  the  consideration  of  the  twelve 
Judges,  and  it  seems  to  have  been  generally  understood  that  the 
majority  of  them  considered  the  evidence  inadmissible,  {s)     It  is 
said  that  Lord  EUenborough,  C.  J.,  Macdonald,  C.  B.,  Lawrence,  J., 
and  Le  Blanc,  J.,  thought  the  witness  admissible,  because  it  had 


(Jc)  Watrs  case,  3  Salk.  172,  report- 
ed more  fuilj  in  Hardr.  331.  In  Pliil. 
on  £vid.  94,  note  (-1),  the  learned  au- 
thor observes,  that  in  4  Burr.  2254, 
Lord  Mansfield  says,  that  this,  and 
other  cases  of  the  same  kind,  were 
**  not  considered,  or  looked  into." 

(0  Russers  case,  O.  B.  1737,  1 
Leach  8.    Reeves's  case,  2  Leach  8 12. 

(m)  Caffy's  case,  O.  B.  1729.  2  East. 
P.  C.  c.  19.  s.  63.  p.  995. 

(n)  Taylor's  case,    O.  B.  1779,   1 


Leach  214. 

{&)  Rex  V,  Rhodes,  2  Str.  798. 

(p)  Thornton's  case,  O.  B.  1794,  2 
Leach  634. 

{q)  Phil,  on  £\id.  93. 

(r)  By  Adams,  B.,  in  Rex  v.  Geo. 
Bunting,  Thctford,  March,  1767,  2 
East  P.  C.  c.  19.  s.  63.  p.  996. 

{8)  Crocker's  case,  1805,  2  New  R. 
87.  2  Leach  987.  Russ.  &  Ry.  97. 
Phil.  OQ  Evid.  93. 
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Where  the 
party,  whose 
Land  writing 
is  forged,  has 
no  interest  in 
invalidating 
it,  he  is  clearly 
a  competent 
witness. 


been  sufficiently  proved  before  that  the  note  was  not  signed  by 
him ;  and  that  they  thought  him  admissible  to  all  points  except 
that  of  the  forgery :  but  that  some  of  the  other  Judges,  though  they 
seemed  to  think  that  to  points  perfectly  collateral  the  witness 
would  have  been  admissible,  yet  they  considered  the  point  to 
which  he  was  called  as  contributing  to  prove  the  forgery.  (/)  In 
a  more  recent  case,  of  an  indictment  for  forging  a  promissory 
note,  it  appears  to  have  been  the  opinion  of  the  Judges,  that  the 
maker  of  the  note,  which  purported  to  be  payable  on  demand,  at 
his  own  abode  or  at  a  London  banker's,  but  was  not  in  fact  paid 
at  either  place,  was  a  competent  witness  to  prove  that  he  had  not 
made  it  payable  at  the  banker's  where  it  purported  to  be  pay- 
able, (t^)  A  case  is  reported,  in  which,  upon  an  indictment  for 
personating  the  proprietor  of  stock,  and  using  his  signature,  such 
proprietor  was  admitted  as  a  witness,  to  prove  the  amount  of  the 
stock  which  he  had  at  the  bank,  and  that  the  sum  for  which  the 
prisoner  had  obtained  the  dividend  warrant,  was  the  exact  sum 
due  to  him  at  the  time.(j:)  In  this  case  the  witness  was  not  exa- 
mined to  the  falsity  of  the  signature ;  and  it  seems  that  the  facts 
to  which  he  was  examined  might  have  been  considered  as  merely 
collateral. 

Where  the  party,  whose  handwriting  is  forged,  has  no  interest 
in  invalidating  the  instrument  in  question,  he  is  without  doubt  a 
competent  witness.  Thus,  where  a  bank  note  was  forged  in  the 
name  of  one  of  the  cashiers  of  the  bank  of  England,  he,  not 
being  personally  chargeable,  was  holden  to  be  a  witness  to  prove 
the  forgery,  though  he  had  given  security .  for  the  faithful  dis- 
charge of  his  duty,  {y)  And,  in  a  case  where,  upon  a  prosecu- 
tion for  forging  an  acceptance  to  a  bill  of  exchange,  it  appeared 
that,  though  the  bankers  at  whose  house  it  was  made  payable 
had,  in  the  first  instance,  when  they  paid  it,  debited  the  account 
of  the  supposed  acceptor  with  the  payment,  yet  that,  afterwards 
being  satisfied  of  the  forgery,  they  had  given  his  account  credit 
for  tlie  same  sum,  the  supposed  acceptor  was  admitted  as  a  wit- 
ness to  prove  that  his  name  was  forged,  {z)  So  a  person  in 
whose  name  a  receipt  was  forged  has  been  admitted  as  a  witness, 
having  been  paid  the  money  by  the  debtor  in  fraud  of  whom  the 
forgery  was  committed,  (a)  And  where  a  man  was  indicted  for 
forging  a  receipt,  and  the  person  whose  name  was  forged  had  re- 
covered the  money  from  the  prisoner,  he  was  admitted  as  a  wit- 
ness to  prove  the  forgery,  {b)  So  where  A.  remitted  a  bill  to  B., 
and  made  it  payable  to  B.,  for  the  purpose  of  paying  the  debt  of 
A.  to  a  third  person,  and  not  on  his  own  account,  B.  never  hav- 
ing received  the  bill,  and  having  no  interest  in  it,  was  agreed  to 


(t)  Phil,  on  Evid.  94. 

(»)  Treble's  case,  1810,  t  Taunt. 
328.     S  Leach  1040. 

{s)  Parr's  case,  O.  B.  1787, 1  Leach 
434.  2  East.  P.  C.  c.  1 9. 8.  65.  p.  997. 
But  he  was  not  examined  as  to  the 
falsity  of  the  signature. 

ijf)  Newland^s  case,  O.  B.  1784, 
1  Leach  311.     8  East.  P.  C.  c.  19.  s. 


68.  p.  1001. 

(z)  Usher's  case,  O.  B.  1759,  8 
East.  P.  G.  c.  19.  s.  66.  p.  999.  I 
Leach  48. 

(a)  Testtck's  case,  1774,  8  East 
P.  C.  c.  19.  s.  36.  p.  985., and  s.  66.  p. 
1000. 

(P)  By  Willes,  Lord  C.  J.,  in  WelU's 
c^se,  Bull.  N.  P.  889. 
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be  a  competent  witness  to  prove  that  a  forged  indorsement  on 
the  back  of  it  was  not  his  handwriting,  (c) 

Upon  an  indictment  for  uttering  a  forged  power  of  attorney  Person  whoaa 
to  sell  and  transfer  stock  in  the  public  funds^  it  has  been  holden  ""g^^J^^ 
that  where  the  stock  had  not  been  transferred,  and  the  person  power  of  at- 
whose  name  was  forged  had  given  notice  to  the  Bank  disavowing  tomcy  to 
the  power,  such  person  was  a  competent  witness  for  the  crown.  heW^to'be'a^^ 
And  any  objection  was  considered  as  further  removed  by  previous  competent 
proof  that  although  there  was  an  attestation  importing  that  the  witness  for  the 
person  whose  name  was  forged,  executed  in  the  presence  of  two  P'"<'**^<^**'*<^'*' 
witnesses,  yet  in  fact  he  did  not  so  execute  in  their  presence ; 
the  bank  acts  not  authorising  any  transfer  under  a  power  of  at- 
torney unless  it  be  attested  by  two  witnesses.    And  it  was  held 
not  to  make  any  difference  whether  the  stock  was  the  property  of 
the  person  whose  name  was  forged,  or  whether  he  was  a  mere 
trustee*  {d) 

In  several  cases,  the  supposed  testator  of  a  forged  will  has  been 
admitted  as  a  good  witness  to  prove  the  will  to  be  a  forgery,  with- 
out any  objection  being  made  to  the  testimony,  {e)  And,  though 
it  is  said  to  have  been  decided  in  one  case  that,  on  an  indictment 
for  forging  a'seaman's  will,  an  executor  named  in  a  subsequent 
will  was  not  a  competent  witness  to  prove  the  first  a  forgery  ;  (/) 
yet  it  is  difficult  to  discover  any  principle  upon  which  such  a  de- 
cision can  be  supported.  The  will  in  which  he  was  named  execu- 
tor, being  the  last  will  of  the  testator,  was  the  only  one  which 
could  have  a  legal  operation ;  and  the  executor  does  not  therefore, 
appear  to  have  bad  any  interest  in  the  question  relating  to  the 
former  wiU,  by  which  even  his  credit  could  have  been  deemed  to 
be  affected,  (g) 

In  cases  where  the  witness  appears,  upon  the  principles  which  Of  the  re- 
have  been  above-mentioned,  to  be  interested,  there  is  no  doubt  "JJTi*^^  ^J|? 
that,  if  he  be  divested  of  such  interest  by  release,  payment,  or  Sie  compe- 
otherwise,  at  the  time  he  is  ready  to  be  sworn,  it  is  no  objection  tency  of  a 
to  his  competency,  whatever  it  may  be,  under  certain  circumstan-  ^^^^^  ^V  * 
ces,  to  his  credit.  (A)     Thus  it  was  holden  that  a  release  from  the 
holder  of  a  promissory  note  to  the  supposed  drawer  in  whose  name 
it  was  forged,  (there  being  no  other  name  on  the  note  to  whom  the 
drawer  could  be  liable,)  made  him  a  competent  witness  to  prove 
the  forgery   of  his  handwriting,  (t)     But   a  witness,  by   whom  a 
bill  of  exchange  purports  to  be  indorsed,  is  not  rendered  compe- 
tent by  a  release   from  the  person  to   whom  the  bill  in  question 
had  been  uttered,  but  who  had  not  given  any  value  for  it ;  for  he 


(c)  Sponsooby^s  case,  O.  B.  1784, 
1  Leach  332. 

(d)  Rex  V.  Waite,  Russ.  &  Ry.  505. 
1  Bingh.  R.  127. 

(e)  Sterling's  case,  O.  B.  1773,  1 
Leach  99.  Coogan*s  case,  O.  B.  1787. 
I  Leach  449.  8  East.  P.  C.  c.  19.  8. 
67.  p.  1001. 

(f)  Rex  V.  Robert  Rhodes,  cor. 
Reynolds,  B.,  O.  B.  1742.   1  Leach 24. 

(^)  See  2  East.  P.  C.  c.  19.  s.  63.  p. 


995,  996.     1  Chit.  Crim.  L.  598. 

(h)  2  East.  P.  C.  c.  19.  s.  69.  p. 
1002,1003.  Dr.  Dodd*s  case,  O.  B. 
1777.  1  Leach  157,  where  the  Earl 
of  Chesterfield,  the  supposed  obligor 
of  the  forced  bond  was  admitted  to 
disprove  his  signature,  on  producing 
a  release  from  the  supposed  obligee. 
Taylor's  case,  ante,  375. 

(t)  Akehurst's  case,  cor.  Lord  Mans- 
field, C.  J.,  1776,  1  Leach  150. 
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has  no  interest  in  the  bill ;  and  the  prisoner  appearing  to  be  the 
holder^  a  release  from  any  other  person  would  not  be  effectual.  {J) 
A  release  from  the  holder  of  a  bill  to  the  supposed  acceptor  will 
make  him  a  competent  witness  to  prove  the  forgery  in  an  indict- 
ment against  the  drawer ;  the  drawer  having  received  value  for  the 
bill  from  such  holder.  (A)  And  on  an  indictment  against  the  payee 
of  a  bill  for  uttering  a  forged  acceptance,  it  was  holden,  that  the 
first  indorsee  was  a  competent  witness  though  he  had  only  ad- 
vanced part  of  the  amount  of  the  bill,  and  though  during  the  trial 
he  released  the  person  in  whose  name  the  acceptance  was  forged. 
And  it  was  holden  also  that  this  release  made  the  supposed  acceptor 
a  competent  witness.  {I) 

If  the  party  who  wishes  to  caD  a  witness  tender  a  release  to 

him,  and  he  refuse  to  accept  it,  or  the  witness,  having  a  claim, 

tender  a  release  on  his  part,  which  is  refused,  he  may  be  examined 

as  a  witness,  (m) 

As  to  the  Where  the  party  whose  handwriting  is  forged,  has  no  such  in- 

ouestion,  whe-  terest,  and  is  therefore  a  competent  witness,  it  seems  to  have 

■   wboBe^haod-^    ^®^"  considered  in  some  cases,  that,  being  the  best,  he  is  the  only 

writing  is        witness,  if  living,  to  prove  the  forgery :  but  it  is  observed,  that 

forged,  being     \^\^  jg  ^ot  Confirmed  by  the  current  of  authorities  to  such  an  ex- 

Jh™oniy°wit-    ^^^i  though  the  testimony  of  such  witness,  when   disinterested, 

ncss  to  prove    must  doubtless  be  the  most  satisfactory  of  any  on  the  question  of 

the  forgery.       hjg  own  handwriting,  (n) 

Smith's  case.  The  prisoner,  Captain  Smith,  was  tried  for  uttering  a  forged  re- 
The  person  ceipt  of  one  George  M aughan,  a  butcher,  at  the  island  of  Granada, 
h  fo'r^eTfor''''  ^P«"  »  ^ill  for  butcher's  meat,  supplied  to  the  ship  of  which  the 
the  purpose  of  prisoner  was  captain;  and  the  crime  was  effected  by  altering  the 
imposing  on  a  figures  in  the  quantity  of  meat,  and  in  the  sum  they  amounted 
with  whom^Le  ^^i  ^^^^  intent  to  charge  one  Trinder,  the  owner  of  the  ship,  with 
had  no  4e«l<  larger  disbursements  than  the  captain  had  really  laid  out.  To 
*°h  *  **?  ^  prove  that  these  alterations  were  forgeries,  and  not  the  handwriting 
coidd  in\o  ^^  Maughan,  one  Greenwood  his  partner  was  produced,  as  one 
event  be  re-  who  was  acquainted  with  M aughan's  hand  :  but  as  it  did  not  ap- 
sponsibie,  is  pg^r  that  Maughan  was  dead,  it  was  holden,  that  as  he  could  give 
w\\.ul^%io  ^^  ^®8t and  most  satisfactory  evidence  whether  the  alterations  of 
prove  the  for-  the  bill  were  or  were  not  forged,  no  evidence  but  his  could  be 
fi^®*7ofhi8  admitted  of  the  forgery,  he  having  no  degeee  of  interest  in  the 
writing.  question,  and  being  a  competent  witness  to  that  fact,  (o) 

Hughes's  case.  ^"^  ^"  ^  subsequent  case  of  a  prosecution  for  the  forgery  of  a 
Holden  that  bank  note  it  was  ruled  that  the  handwriting  of  the  cashier  of 
the  handwrit-  ^jjg  Bank  might  be  disproved  by  any  other  person  who  was  ac- 
oTthe^Bank*^^  quaintcd  with  his  handwriting,  {p)     And  in  a  case  which  was  re- 


might  be  dis- 


(j)  Rex  V.  Young,  Worcetier  Lent  (a)    Smithes  (Captain)    case,    evr. 

Ass.  1805.  Phil,  on  Evid.  103.  Gould,  J.,  and  Yates,  J.,  O.  B.  1768. 

(k)  Rex  v.  Peacock,  Russ.  &  Ry.  2,£ast.  P.  G.  c.  19.  s.  &7..p.  1000. 

278.  (p)  Hughes's  case,  cor.  Le  Blanc, 

(/)  Rexr.  MoU,Ru9S.  &Ry.4S0.  J.,  Exeter  Spr.  A&s.  1802.    2  £ast. 

(«r)  GoodtUle  dein.  Foiwler  v.  Wei-  P.O.  c.  10.  s.  68.  p.  100^.    And  see 

ford,  Doug.  139.    3  T.  R.  S5.  Peake  Dowacs's  case,  poH  1511,  where  a  fa- 

Evid.  174.    Phil,  on  fi?id.  104.  ther  was  admitted    to  disproTe  the 

(yi)  2  East  P.  C.  c.  10.  s.  66.  p.  handwriting  of  his  son,  who  was  at 

909.  Jamaica.  And  as  to  the  Bank  of  £ng- 
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ferred  to  the  consideration  of  the  Judged,  a  conviction  for  forging  proved  by  any 
a  bank  note  was  holden  good,  though  there  had  been  notesti-  acauamtS*'* 
mony  of  the  cashier  at  the  trial  to  disprove  his  handwriting,  and  with  it. 
the  forgery  of  the  note  had  been  proved  by  other  evidence,  which 
shewed  that  the  instrument  was  false  in  all  its  parts,  in  the  tex- 
ture of  the  paper,  the  water  mark,  the  engraving,  the  ink,  and 
the  written  date  of  the  year,  which  was  IJOiS,  though  the  printed 
date  under  the  Britannia  was  1799 ;  being  altogether  proved  to  be 
such  as  the  Bank  never  made  or  issued.  (9) 

Upon  this  subject  an  able  writer  upon  the  law  of  evidence  ob*  The  evidence 
serves,  that  the  evidence  of  persons  well  acquainted  with  the  cha-  of  peraons  ac- 
racter  of  the  supposed  writer  of  an  instrument,  for  the  purpose  of  the*handwrit- 
proving  or  disproving  the  handwriting,  is  not  in  its  nature  in-  log,  consider- 
ferior  or  secondary.     He  says,  "  though  it  may  generally  be  true  f^J^^}  ^  **« 
"  that  a  writer  is  best  acquainted  with  his  own  handwriting,  yet  IJ^nSuy.^^  "** 
''  his  knowledge  is  acquired  precisely  by  the  same  means  as  the 
''  knowledge  of  other  persons,  who  have  been  in  the  habit  of 
^'  seeing  him  write,  and  differs  not  so  much  in  kind  as  in  degree. 
•*  The  testimony  of  such  persons,  therefore,  is  not  of  an  inferior  or 
^'  secondary  species  ;  nor  does  it  give  any  reason  to  suspect,  as  in 
**  the  case  where  primary  evidence  is  withheld,  that  the  fact  to 
**  which  they  speak  ia  not  true.     It  is  the  common  practice  to  re- 
^'  ceive  such  testimony  in  ordinary  cases ;  and  in  prosecutions  for 
'^  capital  offences  it  must  be  equally  admissible."  (r) 

It  is  stated  as  an  established  rule  of  evidence  that  handwriting  Handwriting 
cannot  be  proved  by  comparing  the  paper  in  dispute  with  any  cannoj  be 
other  papers  acknowledged  to  be  genuine.  («)     But  in  a  case  compariron 
where  the  point  was,  whether  a  will  had  been  forged,  and  a  paper  with  a  genuine 
purporting  to  be  instructions  for  the  will,  in  the  handwriting  of  p*p«'-   And 
the  testatrix^  became  material,  a  question  was  put  to  a  clerk  of  ^mination 
the  post-office,  who  had  been  used  to  inspect  franks  and  detect  of  persona  of 
forgeries,  if  he  could  judge  whether  the  instructions  were  written  jkiii  as  to  the 
by  the  same  person  who  was  admitted  to  have  written  a  certain  berng'gcoufiie, 
memorandum  at  the  bottom  of  the  instructions,  and  who  was  bus-  or  an  imita- 
pected  of  having  been  the  contriver  of  the  will ;  and  the  question,  *'<>»»  &<>»  »*• 
though  objected  to,  is  said  to  have  been  allowed  by  the  Court,  {t)  *PP^*"*®*' 
It  is,  however,  observed,  upon  this  evidence,  that  it  was  a  mere 
comparison  of  handwriting ;  and  a  sort  of  comparison  the  least  of 
all  to  be  trusted,  as  it  was  an  attempt  to  trace  a  resemblance  be- 
tween two  papers  which  the  writer  would  endeavour  to  make  as 
unlike  as  possible,  {u)     In  the  foregoing  case,  the  clerk  of  the 


land  cases,  it  was  holdcQ  more  re- 
ceoLly,  in  a  case  reserved,  that  it  is 
not  necessary  that  the  signing  clerk 
should  be  produced,  if  witnesses  ac- 
quainted with  bis  haodwriting  state 
that  the  signature  to  the  note  is  not, 
bis  hand-writing,  Russ.  &  Ry.  378. 

(q)  M'6uirc*s  case,  1801.    S  East 
P.  C.  c.  19.  s.  68.  p.  1008. 

(r)  Phil.  onEvid.  179. 

(f)  Id.  Ihid,  4S8. 

(0  Goodtitle  dcm.  Rcvett  v.  Bra- 
bam,  (trial  at  bar  in  K.  B.)  4  T.  R.  497. 


(tt)  Phil,  on  Evid.  430.  In  Gary  v. 
Pitt,  Peake  on  Evid.  Ixxxv.  upon  a 
question  being  put  by  the  counsel  to 
a  witness,  whether,  having  been  used 
to  detect  forgeries,  be  could  say  if 
tbe  handwriting  in  question  was  a  ge- 
nuine handwriting  or  otherwise.  Lord 
Kenyon,  C.  J.,  said  he  could  not  re- 
ceive such  evidence;  and  observed 
that  though  it  was  received  in  Good- 
title  t;.  Brahani,  be  had  not,  in  his 
charge  to  the  jury,  laid  any  stress 
upon  it. 
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post-office  was  also  allowed  to  speak  to  the  general  appearance  of 
the  handwriting  of  the  instructions,  and  to  say  whether,  from  his 
general  knowledge  of  writing,  the  instructions  were  a  natural,  or 
an  imitated  hand ;  this  matter  being  considered  as  a  question  of 
art,  which  might  be  answered  by  a  witness  of  skill  and  ex- 
perience, {x)  The  subject  underwent  very  considerable  discus- 
sion in  a  subsequent  case;(y)  from  which,  it  is  said,  this  distinc-' 
tion  may  properly  be  made,  namely,  that  persons  of  skill  may  be 
called  to  ascertain,  whether  handwriting  is  genuine,  or  whether  it 
was  written  at  interrupted  strokes,  like  the  writing  of  a  person  at- 
tempting to  imitate  the  hand  of  another :  but  that  they  cannot  be 
asked  whether  the  same  hand  which  wrote  another  paper  wrote 
also  the  feigned  paper.  (2)  The  admissibility,  however,  of  evi- 
dence of  this  kind,  was  denied  by  a  very  learned  Judge  in  a  late 
case,  where,  upon  a  feigned  issue  to  try  a  question  of  forgery,  the 
evidence  of  an  inspector  of  franks  at  the  post-office  was  tendered 
in  support  of  the  alleged  forgery.  The  question  put  to  the  wit- 
ness (who  had  stated  that  he  was  unacquainted  with  the  hand- 
writing of  the  party  whose  handwriting  was  the  subject  of  en- 
quiry) was,  whether  from  his  knowledge  of  handwriting  he  be- 
lieved the  handwriting  in  question  to  be  a  genuine  signature  or  an 
imitation  :  and  objection  being  taken  to  the  question,  the  learned 
Judge  allowed  the  objection,  and  stated  several  strong  reasons  in 
his  report  to  the  Court  of  King's  Bench  against  the  admissibility 
of  evidence  of  this  kind,  which  he  termed  loose  general  evidence. 
The  Judges  of  the  Court  of  King's  Bench  expressed  doubts  as  to 
the  evidence  being  admissible,  and  refused  to  disturb  the  verdict, 
on  the  ground  of  its  having  been  rejected ;  for  even  if  it  were  ad- 
missible, it  was  in  their  opinions  entitled  to  very  little  weight,  (a) 
Where  the  question  is,  whether  a  seal  has  been  forged,  seal  en- 
gravers may  be  called  to  shew  a  difference  between  a  genuine  im- 
pression and  that  supposed  to  be  false.  (Z») 
Of  the  admiB-  With  respect  to  the  admission  of  his  own  handwriting  by  a 
ownhln^writ-  P^^^X  accused,  a  case  is  reported  where  upon  an  indictment 
ingbvaparty  against  Richard  Beatty  and  two  others,  for  a  conspiracy  to  de- 
accniied.  fraud,  by  means  of  a  fraudulent  acceptance  of  a  bill  of  exchange^ 

the  indictment  averred  that  Beatty,  in  pursuance  of  the  con- 
spiracy, did  fraudulent j/^  &c.  tvrite  his  acceptance  to  the  bill ;  and 
no  other  evidence  was  given  either  of  the  fact  of  writing  the  ac- 


{x)  Good  title  V.  Brabam,  ante  S79. 
note  (<)•  This  witness  and  another 
clerk  of  the  post  oflSce,  who  was  also 
examined,  admitted  on  their  cross-ex- 
amination, that  they  had  never  detect- 
ed an  imitation  of  the  band  of  a  very 
old  person  who  wrote  with  difficulty, 
and  might  be  supposed  frequently  to 
stop.  And  they  said  that  their  prmci- 
pal  means  of  knowledge  was  by  seeing 
whether  the  letters  were  painted^  that 
is,  gone  over  a  second  time  with  the 
pen ;  which,  however,  they  admitted 
might  happen  to  any  person  from  a 
failure  of  mk, 

2 


(y)  Hex  V.  Cator,  cor.  Hotham,  B  , 
Maidstone  Spr.  Ass.  1802.   4  Esp.  117. 

(z)  Phil,  on  Evid.  430.  Peake  on 
Evid.  112.  In  this  case  of  Rex  r. 
Cator,  Hotham,  D;,  said,  *'  I  perfectly 
'*  agree  with  the  counsel  for  the  pro- 
'*  secution  that  there  is  no  difference 
*'  in  point  of  evidence,  whether  the 
*'  case  be  a  criminal  or  a  civil  case; 

the  same  rules  must  apply  to  both.*^ 

{a)  Gurney  v.  Longlands,  5  B.  &  A. 
SSO. 

(b)  By  Lord  Mansfield,  C.  J ,  in 
Folkes  V.  Chad,  1783,  MS.  cited  iu 
Phil,  on  Evid.  227, 
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ceptance^  or  of  the  handwriting  of  Beatty,  than  that  of  a  Witness, 
who  proved  that  the  bill,  with  the  acceptance  written  upon  it, 
was  shewn  to  Beatty,  who,  being  asked  whether  it  was  a  good 
bill,  answered  that  it  was  very  good.  The  defendants  were  con- 
victed, and  a  question  reserved  for  the  consideration  of  the 
Judges,  whether  this  evidence  supported  the  allegation  in  the 
indictment  that  Beatty  wrote  the  acceptance  :  and  all  the  Judges 
were  of  opinion  that  it  was  proper  evidence  to  be  left  to  the  jury, 
upon  which  they  might  found  their  verdict  that  Beatty  wrote 
the  acceptance,  (c) 

Questions  have  frequently  arisen  as  to  the  necessary  proof  of  Questions  as 
the  identity  or  non-existence  of  the  person  whose  name  is  charfi:ed  ^?  ^Y,  v^^^^^^ 

.     1 e       Z.A  ^        the  identity  or 

to  be  forged.  non-existence 

In  a  case  which  has  been  already  mentioned,  in  which  it  was  of  the  person 
holden  that  the  payee  of  a  bill  of  exchange  was  a  competent  wit-  "^^^^  '»»"»« >» 
ness  under  the  circumstances  to  prove  that  his  name  indorsed  forged. 
thereon  was  a  forgery,  (rf)  it  further  became  necessary  to  shew  sponsonby's 
that  such  payee,  whose  name  was  Wm.  Pearce,  was  the  identical  case. 
Wm.  Pearce  to  whom  the  bill  was  made  payable.     The  drawer  of  As  to  the  proof 
the  bill,  whose  testimony  was  considered  as  the  best  evidence  of  of  a  payeeVf  a 
the  fact,  was  not  produced ;  and  the  question  was  then  raised,  bill  of  ex- 
whether  a  letter  of  advice  which  Pearce  had  received  from  the  change. 
drawer,  with  whom  he  was  intimate,  signifying  that  such  a  bill 
had  been  remitted  to  him,  and  desiring  him,  as  an  act  of  friend- 
ship, to  pay  the  produce  to  one  Coles,  in  discharge  of  a  debt 
which  the  drawer  owed  to  Coles,  was  sufficient  evidence.     And 
Adair,  Seijt.  Recorder,  before  whom  the  prisoner  was  tried,  held 
that  it  was  not  sufficient ;  and  the  testimony  of  Pearce  to  shew 
the  handwriting  to  be  forged  was  ultimately  rejected,   on  the 
ground  that  though  he  might  shew  it  not  to  be  his  own  hand- 
writing, yet  it  might  be  the  handwriting  of  another  Wm.  Pearce, 
to  whom   the  bill  might  be  payable.  («)     But  upon  this  case  a 
doubt  is  suggested  whether  the  fact  of  Wm.  Pearce  being  an  in- 
timate acquaintance  and  correspondent  of  the  drawer,  no  evidence 
being  given  of  the  existence  of  any  other  Wm.  Pearce  to  whom  it 
might  be  supposed  that  the  bill  was  made  payable,  was  not  suffi- 
cient evidence  of  the  identity  of  the  payee :  and  it  is  observed, 
that  under  the  circumstances  of  the  case  he  had  no  interest  in 
proving  himself  to  be  the  real  payee.  (/) 

A  case  has  been  already  mentioned  where,  upon  an  indictment  Parr's  case, 
for  personating  a  proprietor  of  stock,  such  proprietor  was  exa-  Proprietor  of 
mined  as  a  witness,  to  shew  the  amount  of  the  stock  he  had  at  "? to  prolre ''^ 
the  bank ;  and  that  the  sum  for  which  the  prisoner  had  obtained  his  identity, 
the  dividend  warrant  was  the  exact  sum  due  to  him  at  the  time  ; 
evidence   which   would   have    the    effect   of   proving  his  iden- 
tity, {g) 

(c)  Rex   V,   Hevey,    Beatty,    and  Serjt  Recorder.  O.  B.,  1784.  1  Leach 

M'Carty,    O.   B.,  178^,  East  T.,  S2  SS2,   2  East.  P.  C.  c.  19.  s.  65.  p.  996, 

Geo.  3.     2  East  P.  C.  c.  19.  s.  5.  p.  997. 

558.  note  (a).     1  Leach  S32.  (/)  2  East  P.  C.  c.  19.  s.65.  p. 997. 

{d)  S^ponsonhy^s  case,  ante  377.  (g)  Parr's  case,  an/e,  376. 

{e)  SpoDsonhy*s  case,  cor,  Adair, 
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Downes'acase.  Thfi  prisoner,  James  Dowaes,  was  indicted  for  forging  a  bill 
nameof'the  ^^  exchange  purporting  to  have  been  drawn  by  one  Andrew  Holme, 
drawer  and  payable  to  the  order  of  John  Sowerby.  From  some  letters  writ* 
also  that  of  ten  by  the  prisoner  after  his  apprehension  it  clearly  appeared  that 
we  forged'on  ^®  name  of  the  supposed  drawer,  Andrew  Holme,  who  was  the 
a  bill  it  was  prisoner's  uncle,  was  forged :  and  it  also  appeared  foom  the  same 
hoiden  not  to  letters  that  the  John  Sowerby,  whose  indorsement  was  intended 
tha*'\he'^^'*^'^  ^^  ^  Counterfeited  by  the  prisoner,  was  the  son  of.  another  per- 
drawer  was  SOU  of  the  Same  name  at  LiverpooL  A  witness  to  whom  the 
not  called  to  prisoner  paid  away  the  bill  stated  that  he  questioned  the  pri- 
whomTb<rbUl  ^^^^  ^^  the  time,  and  that  the  account  he  gave  was  that  the 
was  drawn,  drawer  of  the  bill,  Andrew  Holme,  was  a  gentleman  of  credit  at 
(here  bdng  Liverpool,  and  the  indorser  a  cheesemonger  there,  who  had  re- 
name at  the  ceived  die  bill  in  payment  for  cheeses ;  and  the  prisoner  further 
place;  and  said  that  be  might  depend  on  it  it  was  a  good  bill.  Neither  An- 
that  it  might  drew  Holme  nor  John  Sowerby  the  son  were  called  as  witnesses  ; 
other^evTdeace  ^^^  John  Sowerby  the  father  was  produced,  and  he  swore  that 
who  the  pri-  the  indorsement  was  not  his  handwriting ;  that  he  had  lived  thirty - 
aoner  meant     gjj.  years  in  Liverpool,  and  knew  ao  other  person  of  the  same  name 

bv  the  person  *  ^  «  • 

whose  name  there,  either  a  cheesemonger  or  otherwise,  except  his  son,  who 
he  forged,  as  had  left  him  about  four  months  before,  and  afterwards  carried  on 
indorsed  ^^^   *^®  Same  busiuess  of  a  cheesemonger  in  Dean-street.    That  his 

son  had  failed,  and  was  lately  gone  to  Jamaica.  That  the 
indorsement  was  not  at  all  lilce  his  son's  handwriting ;  and 
he  did  not  believe  it  to  be  bis.  That  the  prisoner  and  his  son 
were  acquainted,  and  the  prisoner  had  bought  corks  of  him. 
Another  witness  also  proved  that  the  indorsement  was  not  like  the 
handwriting  of  the  son,  and  that  he  did  not  believe  it  to  be  his. 
An  objection  was  taken  on  behalf  of  the  prisoner,  that  Andrew 
Holme,  the  drawer  of  the  bill,  ought  to  have  been  called  to  prove 
what  John  Sowerby  it  was  in  whose  favour  it  was  drawn;  but 
the  evidence  was  left  by  the  learned  Judge,  who  tried  the  pri- 
soner, to  the  jury,  and  the  prisoner  was  found  guilty.  And  the 
point  being  afterwards  submitted  to  the  consideration  of  the  twelve 
Judges,  they  were  all  of  opiaion  that  the  conviction  was  proper. 
Buller,  J.,  who  afterwards  passed  sentence  upon  the  prisoner,  in 
adverting  to  the  reasons  upon  which  the  opinion  of  •the  Judges 
proceeded,  said  that  the  objection  supposed  that  there  was  a  ge- 
nuine drawer  of  the  bill ;  whereas  it  was  apparent,  from  the  pri- 
soner's own  acknowledgments  in  his  letters,  that  the  name  of  the 
drawer,  as  well  as  that  of  the  indorser,  was  forged  by  the  pri- 
soner :  and  if  no  real  drawer  existed,  and  the  objection  were  al- 
lowed, it  would  be  to  excuse  one  Torgery  because  another  had 
been  committed.  He  observed,  in  the  second  place,  that  the  pri- 
soner himself  had  ascertained  who  was  intended  by  the  John 
Sowerby  whose  indorsement  was  forged  ;  for,  when  he  negociated 
the  bill,  he  represented  him  to  be  a  cheesemonger  at  Liverpool ; 
and  by  another  letter  of  the  prisoner  it  was  clear  that  he  meant 
Sowerby  the  son ;  for  thereby  he  requested  his  uncle  to  go  to 
Sowerby's  mother,  and  desire  her  to  say  nothing  about  it,  whether 
he  had  any  concern  or  not,  or  whether  he  indorsed  it  or  not.  And 
he  concluded  by  saying  that,  it  being   proved  that  the  indorse- 
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ment  was  not  the  handwriting  of  Sowerby  the  son,  the  evi« 
dence  of  the  forgery  was  full  and  complete,  and  the  conviction 
right,  (i) 

It  has  been  already  observed,  thai  the  publicatiou  of  the  forged  Of  the  ^uiV/y 
instrument,  with  knowledge  of  the  fact,  is  made  a  substantive  *«<»«''««5y<?. 
offence,  by  most  of  the  statutes  which  relate  to  forgery ;  (A)  and  publication 
in  cases  of  this  kind  the  knowledge  of  the   fact,  or  as  it  is  fre-  with  know- 
quently  termed,  the  guilty  knowledge^  becomes  a  material  part  ^0?^° m'^/ 
of  the  evidence.     The  subject  has  come  under  consideration  in  substantive 
several  modern  cases.  offence. 

Two  prisoners  were  indicted  for  disposing  of,  and  putting  away  wyiie's  case. 
a  forged  bank  note  for  one  pound,  knowing  the  same  to  be  forged.  Upon  an  in- 
It  was  proved  that  they  put  off  the  forged  note  stated  in  the  ^^^^^^^^ 
indictment  at  the  shop  of  one  John  Hind ;  and  then,  in  order  to  forged  buik 
shew  that  they  knew  the  note  to  be  forged,  evidence  wafi  offered  pote,  knowing 
to  prove  that  they  had  before  passed  other  forged  notes  to  other  ^^^^^^^^^^^^' 
persons.     This  evidence  was  objected  to  by  the  counsel  for  the  be  giren  of*^^ 
prisoners,  who  urged  that  no  evidence  could  be  given  of  auy  other  forged 
transaction  not  stated  in  the  indictment,  since  the  prisoners  could  becn'uSerrd 
not  be  prepared  to  defend  themselves  against  a  charge  of  which  by  the  pnson- 
they  had  no  notice.     But  the  learned  Judges,  before  whom  the  er,  in  onk^r  to 
prisoners  were  tried,  overruled  the  objection.     Lord  Ellenbo-  ^n^j^"'  ^f 
rough,  C.  J.,  said,  ^^  Certainly  no  different  rule  of  law  can  prevail  the  forgery. 
"  with  respect  to  prosecutions  by  the  Bank  from  those  cosmuenced 

by  any  other  person.  This  point,  however,  is  not  new;  it  was 
^^  reserved  in  the  case  of  The  King  v.  TattersaU,  which  was  tried 
^^  at  Lancaster,  in  1801,  by  Mr.  J.  Chambre,  and  received  the  col- 
^'  lective  voices  of  the  Judges.  The  question  was,  whether  in  giv- 
'^  ing  evidence  to  prove  an  allegation  that  the  party  uttered  a 
^^  bank  note  knowing  it  to  be  forged,  the  prosecutor  might  give 
^^  the  conduct  of  the  prisoner  in  evidence,  to  shew  his  knowledge 
^'  of  the  forgery  ?  The  learned  Judge  reserved  the  question, 
^^  whether  the  prisoner  had  not  furnished  pregnant  evidence,  and 
^^  whether  the  jury,  from  his  conduct  on  one  occasion,  might  not 
^^  infer  his  knowledge  on  another  ?  The  opinion  of  the  Judges 
'^  was,  that  the  jury  were  at  liberty  to  make  such  inference.  The 
'^  prisoner  does  not  come  unprepared ;  it  is  alleged  that  be  ut« 
'^  tered  a  note,  knowing  it  to  be  forged.  Are  we  then  to  exclude 
"  all  evidence,  but  what  is  furnished  by  this  particular  transac- 
^^  tion,  since  without  other  evidence  it  is  impossible  to  ascertain 
'^  whether  the  party  uttered  the  note  witli  knowledge,  or  under 
^'  circumstances  which  shewed  the  uttering  to  be  venial  ?  I  re- 
'^  member  a  case  in  which  a  person  came  to  Manchester  with  a 
'^  large  parcel  of  forged  notes  ;  his  whole  demeanor  afforded  preg- 
^^  nant  evidence  of  the  mind  and  purpose  for  which  he  came;  and 
^'  a  question  was  made,  whether  that  evidence  should  be  received ; 
**  for  it  was  said  that  it  would  be  trying  the  prisoner  for  other 
"  utterings.  But  if  crimes  do  so  uitermix,  the  Court  must  go 
**  through  the  detail.  I  remember  a  case  where  a  man  committed 
'^  three  burglaries  in  one  night ;  he  took  a  shirt  at  one  place,  and 

(i)  Downes's  case,  Laneasier  Sum.      P.  C.  c.  19  s.  65.  p.  997. 
Ass.  1789,    Mich.  T.  1789.      S  East.  (k)  Anie,3\S, 
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^^  left  it  at  another  5  and  they  were  all  so  connected  that  the  Court 
**  went  through  the  history  of  the  three  different  burglaries.  The 
'*  more  detached  in  point  of  time  the  previous  utterings  are,  the 
less  relation  they  will  bear  to  that  stated  in  the  indictment. 
But  in  such  case  the  only  question  would  be,  whether  the  evi- 
**  dence  was  sufficient  to  warrant  the  inference  of  knowledge  from 
**  such  particular  transactions  ?  It  would  not  make  the  evidence 
*^  inadmissible.  Such  evidence  may  come  out  from  these  circum- 
^^  stances  as  to  leave  no  doubt  that  the  prisoners  must  have  known 
*^  what  sort  of  paper  they  were  passing."  (/) 

So  in  a  case  where  the  prisoner  was  indicted  for  forging  and 
for  uttering  with  guilty  knowledge  a  bill  of  exchange,  purporting 
to  be  drawn  upon  a  certain  banking  house,  it  wan  holden  that 
other  forged  bills  upon  the  same  house,  which  were  found  upon 
the  prisoner  at  the  time  of  his  apprehension,  were  admissible  as 
evidence  of  guilty  knowledge,  (m) 
Ball's  case.  In  a  subsequent  case,  the  prisoner  was  also  indicted  for  dispos* 

UponasimUar  Jni?  of  and  puttinGT  awav  a  forged  bank  note,  which  purported  to 

indictment,        .   ^^  .  ^  4/1.1.         ^  j  r  A.      u      1 

evidence  is  ad-  DC  a  promissory  note  of  the  governor  and  company  of  the  Hank 
missible  of  the  of  England,  knowing  the  same  to  be  forged.  Clear  proof  was  ad- 
prisoner  hav-  duced,  that  the  note  in  question  was  forged,  and  that  it  had  been 
l^forelattered  Uttered  by  the  prisoner  at  East  Bourn,  on  the  17th  of  June  1807; 
another  forged  SO  that  the  Only  remaining  question  was,  as  to  his  guilty  knmo- 
note  of  the        leds^e  of  the  forgery.     To  establish  this,  evidence  was  offered  and 

same  manu*  .  o     j      /-^rv 

factorc ;  and  admitted,  that  on  the  20th  of  March  preceding,  he  had  passed  off 
also  of  a  num-  a  10/.  Bank  of  England  note  likewise  forged,  and  of  the  same 
havin^  ^beeTin  °^2i°"f2u;ture ;  and  that  there  had  been  paid  into  the  Bank  of  Eng- 
circuiation*^  ***  land  various  forged  notes,  dated  between  Dec.  1806,  and  March 
which  were  of  1807,  all  of  the  same  manufacture,  and  having  different  indorse- 
mSaSure  with  ^^^^^  upon  them,  in  the  handwriting  of  the  prisoner.   It  likewise 

appeared,  that  when  he  was  apprehended  he  had  in  his  possession 
paper  and  implements  fit  for  making  notes  of  the  same  kind  with 
those  produced.  The  prisoner  was  found  guilty  :  but  sentence 
was  respited  for  the  purpose  of  taking  the  opinion  of  the  twelve 
Judges,  as  to  the  admissibility  of  this  evidence.  They  were  of 
opinion  that  it  was  admissible,  to  prove  the  knowledge  of  the  pri- 
soner that  the  note  was  forged ;  and  that  every  thing  which  he 
said  or  did  was  proper  to  be  admitted  to  she^v  his  knowledge  of 
the  forgery,  (n) 

In  another  case,  where  the  prisoner  was  indicted  for  forging  a 
anotherforg-  P^'^^'^^ssory  note,  (not  a  note  of  the  Bank  of  England,)  and  also 
cd  promissory  for  Uttering  it,  evidence  was  given  that,  in  the  same  pocket-book 
note  in  the       belonging  to  the  prisoner  in  which  the  forged  note  was  found,  011 


the  prisoner's 
handwriting 
on  the  back  of 
them. 


Crocker's  case. 


(/)  Kex  V,  Wylie  and  Anoiber,  cor. 
Ellenborough,  C.  J.,  Heath,  J.,  and 
Thomsan,  B.,  O.B.  1804.  1  New  K. 
92.  S.  C.  by  the  name  of  Whiley  and 
Haines,  2  Leach  983.  And  see  antCy 
p.  85,  86,  as  to  the  guilty  know* 
tedze  in  uttering  countt^rfeit  money ; 
and  Phil,  on  £vid.  (3d  edit)  148, 
143. 

(m)  Rex  17,  Hough,  1806,  Russ.  & 
Ry.  120. 


(n)  Rex  V,  Ball,  Lntea  Sum.  Ass. 
1808.  I  Campb.  324.  Russ.  h  \\\. 
132.  In  this  case  the  Judges  were  of 
opinion,  that  although  it  should  ap* 
pear  upon  a  case  reserved,  that  evi- 
dence nad  been  admitted  at  the  trial 
which  ought  not  to  have  been  re- 
ceived, yet  if  there  were  ample  evi> 
dence  to  support  the  indictment,  afler 
rejecting  such  improper  evidence,  the 
conviction  ought  not  to  be  set  aside. 
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which  the  indictment  proceeded,  there  was  also  found  another 
promissory  note,  for  100/.,  payable  to  the  prisoner  or  order,  ap- 
pearing to  be  signed  by  one  Wm.  Gapper,  which  Wm.  Gapper 
proved  not  to  be  his  handwriting,  and  that  he  never  owed  the  pri- 
soner 100/.  This  evidence  of  Gapper's  note  was  objected  to  by 
the  prisoner's  counsel,  but  the  Judge  received  the  evidence,  (o) 

But  if  the  possession  of  other  forged  instruments  is  offered  in 
evidence  to  prove  a  guilty  knowledge,  there  must  be  regular  evi- 
dence that  such  instruments  are  forged ;  and  proof  that  the  pri- 
soner returned  the  money  on  any  such  instrument,  and  received 
the  instrument  back  again,  is  not  sufficient  without  producing  the 
instrument,  or  duly  accounting  for  its  non-production. (p) 

The  punishment  of  forgery  at  common  law  is,  as  for  a  misde- 
meanor, by  fine,  imprisonment,  and  such  other  corporal  punish- 
ment as  the  Court,  in  their  discretion,  shall  award.  The  punish- 
ments ordained  for  the  offence  by  the  statute-law,  which  are  for 
the  most  part  capital,  will  be  mentioned,  with  the  other  enact- 
ments of  the  different  statutes,  in  the  succeeding  Chapters. 

A  consequence  of  the  judgment  for  forgery  is  an  incapacity  to 
be  a  witness  until  restored  to  competency  by  the  king's  par- 
don, {q) 

And  the  statute  12  Geo.  1.  c.  29.,  provides  that,  in  case  per- 
sons convicted  of  forgery  shall  afterwards  practise  as  attomies, 
solicitors,  or  law  agents,  the  Court  where  the  suit  or  action  is 
brought  shall,  on  complaint,  examine  the  matter  in  a  summary 
way,  in  open  court,  and  cause  the  offender  to  be  transported  for 
seven  years,  (r) 


book  wbcre 
the  note  was 
found  on 
which  the  in- 
dictment pro- 
ceeded. 


Punishment. 


Incompetency 
to  be  a  wit- 
ness after 
judgment. 

Attornies  con- 
victed of  for- 
gery, and  af- 
terwards prac- 
tising, are  to 
be  transported 
for  seven 
years. 


(o)  Rex  V.  Crocker,  cor,  Le  Blanc, 
J.,  Salisbury  Sum.  Ass.  1805.  8  New 
K.  87,  88.  anU^  373,  aod  375.  The 
prisoner  was  convicted,  and  the  case 
was  submitted  to  the  consideration  of 
the  twelve  Judges;  but  their  opinion 
upon  this  point  does  not  appear.  The 
prisoner  was  in  fact  paraoned,  and 
discharged:  but  there  were  several 
objections  to  the  conviction.  It  is, 
however,  understood  that  the  Judges 
were  of  opinion  that  the  witness  was 
incompetent.  See  ante^  373,  note  (6), 


and  Russ.  &Ry.  97. 

(p)  Rex  V.  Millard,  Russ.&  Ry. 
245. 

(q)  1  Hawk.  P.  C.  c.  70.  s.  1.  4 
Black.  Com.  247.  3  Bac.  Ab.  Forgery, 
8  East  P.  C.  c.  19.  s.  69.  p.  1003.  The 
corporal  punishment  of  the  pillory 
may  not  now  be  inflicted  for  mis  of- 
fence; 56  Oeo.  3.  c.  138. 

(r)  Co.  Lit.  66.  2  Hawk.  P.  C.  c. 
46.  s.  101.  Com.  Dig.  Testraoign, 
A.  5. 
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CHAPTER  THE  THIRTY-THIRD. 


OF  THE    FORGING,   ALTERING^  &C.  OF   RECORDS   AND   JUDICIAI* 

PROCESS. 


It  is  clear  that,  by  the  common  law,  a  person  may  be  guilty  of 
forgery  by  falsely  and  fraudulently  making  or  altering  any  matter 
of  record :  for,  since  the  law  gives  the  highest  credit  to  all  re- 
cords, it  cannot  but  be  of  the  utmost  ill  consequence  to  the 
public  to  have  them  either  forged  or  falsified,  (a)  If,  therefore, 
a  man  should  insert  in  an  indictment  the  names  of  those  against 
whom  in  truth  it  was  not  found,  it  would  be  forgery.  (A) 

Even  if  the  oflfence  should  not  constitute  a  forgery ;  yet  in  no 
instance  can  the  counterfeiting  or  alteration  of  any  judicial  pro- 
cess or  matter  be  less  than  a  very  high  misdemeanor,  as  tending 
to  stop  or  impede  the  course  of  justice,  or  to  encroach  upon  the 
judicial  power,  (c)  Tte  defacing  or  rasure  of  any  record,  without 
due  authority,  is  an  offence  at  common  law,  highly  punishable  by 
fine  and  imprisonment,  {d)  And  it  has  been  holden  that  any  per- 
son making  or  knowingly  using  a  false  affidavit,  taken  abroad, 
(though  a  forging  could  not  be  assignable  on  it  here,)  in  order  to 
mislead  our  own  Courts,  and  to  prevent  public  justice,  is  pumsh- 
able  by  indictment  for  a  misdemeanor,  (e) 

Judges  are  highly  punishable  at  common  law  for  offences  of  this 
kind.(/)  And  the  statute  8  Rich.  2.  c.  4.  applies  expressly  to 
Judges  as  well  as  to  clerks. 


(a)  1  Hawk.  P.  C.  c.  70.  s.  1,  8.  3 
Bac  Ab.  Farf^ery^  (B).  Roll.  Ab.  65, 
76.     Yelv.  146.     Cro.  Eliz.  178. 

{b)  Rex  V.  Marsh  and  others,  3  Mod. 
66.     1  Hawk.  P.  C.  c.  70.  s.  S. 

{c)  %  East.  P.  C.  c.  19.  8.  9.  p.  866. 

(^  3  Inst  71,  72.  1  Hale  646.  1 
Hawk.  P.  C.  c.  47.  s.  1. 

{e)  Omealy  v,  Newell,  8  East.  364. 
And  see  Fawcett's  case,  2  East.  P.  C. 
c.  19.  s.  7.  p.  862.     Jnte^  352. 

if)  3  Inst.  72.  1  Hale  646.  In  3 
Inst.  72,  the  case  of  Jastice  Ingham 
(or  Hetigham,  or  as  Hawkins  says, 
Ingram)  who  was  a  Judg^  in  the  reign 


of  Edw.  1.  is  mentioned  thas:  He 
paid  **  eight  hundred  marks  for  a  fine, 
**  for  that  a  poore  man  being  fined  in 
"  an  action  of  debt  at  thirteen  shil- 
'*  lings  four-pence,  the  said  Justice, 
*'  moved  with  pity,  caused  the  roll  to 
"  be  rased,  ana  made  it  six  shillings 
**  eight-pence.  This  case  Justice 
"  Southcot  remembered,  when  Cat- 
*'  lyn,  Chiefe  Justice  of  the  King's 
'*  Bench,  in  the  reign  of  Queen  Eliza' 
*'  beth,  would  have  ordered  a  rasure 
'*  of  a  roll  in  the  like  case,  which 
**  Southcot,  one  of  the  Judges  of  that 
'*  Court,  utterly  denied  to  assent  unto, 
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The  8  Rich,  2.  c.  4.  enacts,  that  « if  any  Judge  or  clerk  "  offend  8  Rich.  2.  c.  4. 
by  the  false  entering  of  pleas,  rasing  of  rolls,  or  changing  of  ver-  jud!r^^&^. 
diets,  to  the  disherison  of  any  one,  he  shall  be  punished  by  pay-  falsely  enter- 
ing a  fine  to  the  King,  and  making  satisfaction  to  the  party.  !"»  P^eas,  &c. 

By  the  21  Jac.  1.  c.  26.  s.  2.  all  persons  who  "shall  acknow-  2lJac. i.c.26. 
*^  ledge  or  procure  to  be  acknowledged,  any  fine  or  fines,  recovery  s.2.  Persons 
*^  or  recoveries,  deed  or  deeds  inroUed,  statute  or  statutes,  recoff-  fjf^?^r?®^So 

rr     •  •  u   •!         u   •!      •    J  -L         •    J  P     ing  fines,  bails, 

"  nizance  or  recognizances,  bail  or  bails,  judgment  or  judgments,  &c.  in  the 
"  in  the  name  or  names  of  any  other  person  or  persons  not  privy  name  of  an- 
*^  or  consenting  to  the  same,''  being  thereof  convicted  or  attainted,  thereto°made  ^ 
shall  be  adjudged  felons,  and  suffer  death  without  benefit  of  felons  without 
clergy.    The  attainder  is  not  to  work  corruption  of  blood  or  loss  clergy. 
of  dower.    And  the  act  is  not  to  extend  to  any  judgments  ac- 
knowledged by  attomies  of  record  for  any  persons  against  whom 
any  such  judgments  shall  be  given,  (g)     A  bail  taken  before  a 
Judge  is  not  a  bail  within  this  statute  till  it  be  filed  of  record.  (A) 

The  statute  52  Geo.  3.  c.  143.  enacts,  "  that  if  any  person  shall  52  Geo.  3.  c. 
**  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be  made,  1^3.8^5.  Any 
*^  forged,  or  counterfeited,  the  mark  or  hand  of  the  receiver  of  the  fn^°&cA?e 
^  prefines  at  the  alienation  office,  upon  any  writ  of  covenant,  hand  of  the 
^  whereby  such  receiver  or  any  other  person  shall  or  may  be  de-  ^^^^HH  ll^^ 
'^  frauded,  or  suffer  any  loss  thereby ;  every  person  so  offending,  alienation  of- 
^  and  being  thereof  convicted,  shall  be  adjudged  guilty  of  felony,  fice  made  guii- 
«  and  shall  suffer  death  as  a  felon,  without  benefit  of  clergy.''  withoutciYrgy. 

*'  and  said  openly,  that  he  meant  not         (h)  1  Hale  696.    So  that  the  ac- 

*' to  build  a  clock-house;  for  (said  he)  knowledging  of  such  bail  not  filed 

**  with  the  fine  thai  Ingham  paid  for  in  aaother's  name  was  only  a  misde- 

**  the  like  matter,  the  clock-nouse  at  meanor  till  the  statute  4W.  &  M.  c.  4. 

'*  Westminster  was  builded,  and  fur-  s.  4.  which  will  be  mentioned  in  a 

**  nished  with  a  clock,  which  contl-  subsequent  Chapter  on  FaUelg  PersO' 

**  nueth  to  this  day.''  nating. 
(ff)  S.  3. 
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CHAPTER  THE  THIRTY-FOURTH. 


OF   FORGERIES   RELATING   TO  THE   PUBLIC   FUNDS^   AND  TH£ 

STO(iKS   OF   PUBLIC   COMPANIES. 


8 Geo. I.e. 22.  Thb  statute  8  Geo.  1.  c.  22.  s.  1.  recites  that  frauds  and  abuses 
s.  I.  Persons  had  been  committed  by  forging  and  counterfeiting  the  hands  of 
utUTiotnt  some  of  the  proprietors  of  the  shares  in  the  capital  stock  and 
torney,  &c.  to  funds  of  bodies  politic  or  corporate,  established  by  acts  of  parlia- 
transfer  stock,  ment,  or  the  hands  of  persons  entitled  to  dividends  or  annuities  ; 
vWcnds^^fore^  ^^^  enacts,  "  that  if  any, person  or  persons  whatsoever  shall  forge 
ing,  &c!  the  '^  or  counterfeit,  or  procure  to  be  forged  or  counterfeited,  or 
names  of  pro-  (t  knowinirly  or  wilfully  act  or  assist  in  the  forednfi:  or  counterfeit- 
such  letters  of  **  *"&  ^^Y  1^^^^  of  attorney,  or  other  authority  or  instrument  to 
Httorney,  &c.  '*  transfer,  assign,  sell,  or  convey  any  such  share  or  shares,  or  any 
*^r"k"  &"^b  *^  P^^^  ^'  ^^^^  share  or  shares,  of  and  in  such  capital  stock  or 
virtue' of*such  "  stocks  as  aforesaid^  or  any  of  them,  or  to  receive  any  such 
letters  of  at-  ^'  annuity  or  annuities,  dividend  or  dividends  as  aforesaid,  or  any 
torncy,  &c.  or  (c  ^f  them,  or  any  part  thereof,  or  shall  forge  or  counterfeit,  or 
proprietor^  "  procure  to  be  forged  or  counterfeited,  or  knowingly  and  wilfully 
&c.  are  to  be  *^  act  or  assist  in  the  forffine:  or  counterfeiting  any  the  name  or 
t  of  f  1  '  "  i^^D^cs  of  any  the  proprietors  of  any  such  share  or  shares  in 
without  clergy.  '*  stock,  or  of  any  the  persons  entitled  to  any  such  annuity  or 

^^  annuities,  dividend  or  dividends  as  aforesaid,  in  or  to  any  such 
**  pretended  letter  of  attorney,  instrument,  or  authority,  or  shall 
*^  knowingly  and  fraudulently  demand  or  endeavour  to  have  any 
*•'  such  share  or  shares  in  stock,  or  any  part  thereof,  transferred, 
"  assigned,  sold,  or  conveyed,  or  such  annuity  or  annuities,  divi- 
"  dend  or  dividends,  or  any  part  thereof,  to  be  received  by  virtue 
*^  of  any  such  counterfeit  or  forged  letter  of  attorney,  authority, 
*^  or  instrument,  or  shall  falsely  and  deceitfully  personate  any 
^^  true  and  real  proprietors  of  the  said  shares  in  stock,  annuities 
"  and  dividends,  or  any  of  them,  or  any  part  thereof,  and  thereby 
transferring  or  endeavouring  to  transfer  the  stock,  or  receiving 
or  endeavouring  to  receive  the  money  of  such  true  and  lawful 
proprietor,  as  if  such  offender  were  the  true  and  lawful  owner 
thereof;  then  and  in  every  or  any  such  case,  all  and  every  such 
"  person  and  persons  (being  thereof  lawfully  convicted  in  due 
*'  form  of  law)  shall  be  adjudged  guilty  of  felony,  and  shall  suffer 
"  as  in  cases  of  felony,  without  benefit  of  clergy.*' 


u 


CHAP.  XXXIV.]  Of  Forgeries  reldting  to  the  Funds,  %c.  38J> 

The  statute  31  Geo.  2.  c.  22.  s.  77 •  recites  that  doubts  might  31  Geo.  2.  c. 
arise  whether  the  punishment  inflicted  by  the  8  Geo,  1.  c.  22.  s.  1.  ^* ':  1'^'  ^|?° 
extended  to  the  commission  of  the  like  forgery  and  offences,  in  thcVormCT'iirt 
relation  to  such  capital  stocks  and  funds  as  had  been  established  8 Geo.  i.e. 22. 
by  the  authority  of  parliament  since  the  passing  of  that  act,  and  "^^^<*®J' 
might  be  thereafter  established ;  and  then  enacts,  '^  That  if  any 
*^  person  or  persons  whatsoever  shall  forge  or  counterfeit,  or  pro- 
^*  cure  to  be  forged  or  counterfeited,  or  knowingly  and  wilfully  act 
^*  or  assist  in  the  forging  or  counterfeiting  any  letter  of  attorney, 
**  or  other  authority  or  instrument,  to  transfer,  assign,  sell  or  con- 
**  vey  any  share  or  shares,  or  any  part  of  any  share  or  shares,  of 
^  or  in  any  such  capital  stock  or  funds  of  any  body  or  bodies 
"**  politic  or  corporate  established,  or  which  shall  be  established, 
*'  by  any  act  or  acts  of  parliament ;  or  to  receive  any  dividend  or 
^'  dividends  attending  any  share  or  shares,  or  any  part  of  any  share 
**  or  shares,  of  or  in  any  such  capital  stock  or  funds  as  aforesaid  ; 
**  or  to  receive  any  annuity  or  annuities,  in  respect  whereof  any 
*^  proprietor  or  proprietors  have  or  shall  have  any  transferable 
*^  share  or  shares  of  or  in  any  capital  stock  or  stocks  which  now 
**  are  or  hereafter  sb'^ll  be  established  by  any  act  or  acts  of  parlia- 
'^  ment,  in  proportion  to  their  respective  annuities ;  or  shall  forge 
**  or  counterfeit,  or  procure  to  be  forged  or  counterfeited,  or  know- 
**  ingly  and  wilfully  act  or  assist  in  the  forging  or  counterfeiting 
'^  any  the  name  or  names  of  any  the  proprietors  of  any  such  share 
"  or  shares  in  stock,  or  of  any  the  persons  intitled  to  any  such  an- 
^'  nuity  or  annuities,  dividend  or  dividends  as  aforesaid,  in  or  to 
"  any  such  pretended  letter  of  attorney,  instrument  or  authority  ; 
"  or  shall  knowingly  or  fraudulently  demand,  or  endeavour  to  have, 
**  any  such  share  or  shares  in  stock,  or  any  part  thereof,  transferred 
"  assigned,  sold,  or  conveyed,  or  such  annuity  or  annuities,  dividend 
**  or  dividends,  or  any  part  thereof,  to  be  received  by  virtue  of  any 
**  such  counterfeit  or  forged  letter  of  attorney,  authority  or  instru- 
"  ment ;  or  shall  falsely  and  deceitfully  personate  any  true  and 
"  real  proprietors  of  the  said  shares  in  stock  annuities  and  divi- 
"  dends,  or  any  of  them,  or  any  part  thereof,  and  thereby  trans- 
**  ferring  or  endeavouring  to  transfer  the  stock,  or  receiving  or  en- 
**  deavouring  to  receive  the  money,  of  such  true  and  lawful  pro- 
*'  prietor,  as  if  such  offender  were  the  true  and  lawful  owner  there- 
"  of ;  then  and  in  every  or  any  such  case,  all  and  every  such  per- 
*^  son  and  persons,  being  thereof  lawfully  convicted  in  due  form  of 
**  law,  shall  be  deemed  guilty  of  felony,  and  suffer  death  as  a  felon, 
*•  without  benefit  of  clergy. 

By  the  4  Geo.  3.  c.  26.,  which  statute  continued  the  corporation  4  Geo.  3.c.  25. 
of  the  Bank,  the  same  provisions  are  extended  to  "  any  capital   ■•  *^' 
**  stock  or  stocks  of  any  body  or  bodies  politic  or  corporate  which 
"  7WW  are  or  hereafter  shall  be  established  by  any  act  or  acts  of 
"  parliament^  or  any  share,  &c."  (a) 

The  statute  33  Geo.  3.  c.  30.  recites,  that  the  laws  then  in  being  33  Geo.  3.  c 
had  been  found  insufficient  to  prevent  forgeries  and  frauds  in  the  30.  makes  n.rr 
transferring  stocks,  annuities,  and  other  public  funds,  transferable  inVespcctTf"* 

(a)  4  Geo.  3.  c.  25.  s.  1 3. 
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Section  2. 
Persons  forg- 
ing, &c.  any 
transfers  of 
stock,  &c.  at 
the  Bank  of 
England,  to 
be  deemed 
guilty  of  fe- 
lony, without 
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Section  3. 
Persons  mak- 
ing false  en- 
tries in  the 
books  of  the 
Bank  of  Eng- 
land, or  fal- 
sifying the  ac- 
counts, to  be 
deemed  guilty 
of  felony  with- 
out clerg}'. 


at  the  Bank  of  England ;  and  that  further  prorision  was  neces- 
sary :  and  that  it  was  also  necessary,  in  order  to  prevent  such  for- 
S series  and  frauds,  that  the  public  accounts  between  the  Bank  of 
i^ngland,  and  the  proprietors  of  stock,  &c.  should  be  secured  from 
falsification,  by  means  of  false  entries,  the  alteration  of  words  or 
figures,  or  by  any  other  ways  or  means ;  and  then  makes  several 
enactments  for  the  renaedy  of  the  evils  recited. 
The  first  section  enacts,  ^^That  if  any  person  or  persons  shall 
wilfully  make  or  assist  in  making  any  transfer  of  any  interest^ 
part  or  share  of  or  in  any  stock  or  stocks,  annuity  or  annuities 
^^  or  other  funds,  transferable  at  the  Bank  of  England,  in  any  oi 
^^  the  books  of  the  said  governor  and  company  of  the  Bank  of 
'^  England,  in  which  transfers  of  stock,  annuities  or  other  funds 
^^  as  aforesaid  are  made,  in  the  name  or  names  of  any  person  or 
persons  not  being  the  owner  or  owners,  or  proprietor  or  pro- 
prietors, of  such  stock,  annuities  or  other  funds,  transferable  as 
'^  aforesaid,  with  intent  to  defraud  the  said  governor  and  company 
'^  of  the  Bank  of  England,  or  any  other  body  politic  or  corporate, 
^^  or  any  person  or  persons  whatsoever,  such  person  or  persons  so 
'^  making  or  assisting  in  making  such  transfer  as  aforesaid,  shall 
^'  be  deemed  guilty  of  felony,  and  shall  suffix  death  as  a  felon  or 
'*  felons,  without  benefit  of  clergy." 

By  the  second  section  it  is  further  enacted,  ^^  That  if  any  person 
^^  or  persons  shall  falsely  make  forge  or  counterfeit,  or  cause  or 
^'  procure  to  be  falsely  made,  forged  or  counterfeited,  or  shall  will- 
^^  ingly  act  or  assist  in  the  falsely  making,  forging  or  counterfeits 
^^  ing  of  any  transfer  of  any  interest,  part  or  share  of  or  in  any 
^^  stock  or  stocks,  annuity  or  annuities  or  other  funds,  transferable, 
^^  or  which,  by  any  act  or  acts  of  parliament,  shall  hereafter  be 
^^  made  transferable  at  the  Bank  of  England,  or  of  or  in  the  capital 
^^  stock  belonging  or  which  hereafter  shall  or  may  belong  to  the 
^^  said  Governor  and  Company  of  the  Bank  of  England,  called 
^^  bank-stock,  or  shall  utter  or  publish  as  true  any  such  false 
^^  forged  or  counterfeited  transfer  as  aforesaid,  knowing  the  same 
^^  to  be  false,  forged  or  counterfeited,  with  intent  to  defraud  the 
''  said  Governor  and  Company  of  the  Bank  of  England,  or  any 
'*  other  body  politic  or  corporate,  or  any  person  or  persons  what- 
^'  soever ;  all  and  every  person  or  persons  whatsoever  so  offending 
^^  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a 
"  felon  or  felons,  without  benefit  of  clergy." 

By  the  third  section,  it  is  further  enacted,  ^'  That  if  any  person 
**  or  persons  shall  wilfully  make  or  assist  in  making  any  false  en- 
"  try,  or  shall  wilfully  alter  or  assist  in  altering,  any  word  or 
*'  figure  in  any  entry  in  the  books  of  account  kept  by  the  said 
*'  Governor  and  Company  of  the  Bank  of  England,  wherein  the 
*^  several  accounts  of  the  owners  or  proprietors  of  stock,  annuities 
"  or  other  funds,  transferable  at  the  Bank  of  England,  are  entered 
*^  and  kept,  or  shall  in  any  manner  wilfully  falsify  the  accounts  of 
^^  such  owners  and  proprietors  in  the  books  of  the  said  Governor 
^^  and  Company,  wherein  such  accounts  are  entered  and  kept, 
**  with  intent  to  defraud  the  said  Governor  and  Company  of  we 
"  Bank  of  England,  or  any  other  body  politic  or  corporate,  or  any 
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*^  person  or  persons  whatsoever,  every  such  person  or  persons  so 
"  offending  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death 
^^  without  benefit  of  clergy/' 

The  fourth  section  recites  that,  in  order  to  cover  and  conceal  section  4. 
forgeries  and  frauds   in  transfers,  dividend  warrants  had  been  Persons  cm- 
sometimes  made  out  for  different  sums  than  the  sums  really  due;  gank^of  Engl 
and  enacts,  "  That  if  any  clerk,  officer  or  servant  of,  or  other  per-  Und,  making 
*^  son  or  persons  employed  or  intrusted  by  the  said  Governor  and  o»V  &c.  false 
**  Company,  shall  knowingly  or  willingly  make  out  or  deliver,  or  rante^to be*^" 
^'  cause  or  procure  to  be  made  out  or  delivered,  or  willingly  act  or  transported  for 
**  assist  in  the  making  out  or  delivering,  of  any  dividend  warrant  •«vcn  years. 
^^  for  greater  or  less  amount  than  the  person  or  persons,  on  whose 
*'  behalf  or  pretended  behalf  such  dividend  warrants  shall  be  made 
^^  out,  is  or  are  entitled  to,  with  intent  to  defraud  the  said  Gover- 
nor and  Company  of  the  Bank  of  England  or  any  other  body 
politic  or  corporate,  or  any  person  or  persons  whatsoever,  all 
and  every  such  person  or  persons  so  offending,  and  being  in  due 
"  form  of  law  convicted  of  any  such  offence  or  offences  as  afore- 
^^  said,  shall  be  transported  for  seven  years." 

The  37  Geo.  3.  c.  122,  relates  to  the  forging  or  counterfeiting  37  Geo.  3.  c. 
the  names  of  witnesses  to  letters  of  attorney,  or  other  authorities  122.    Forging 
or  instruments  for  the  transfer  of    stocks   or  funds   transfer-  nesscstolet-'' 
able  at  the  Bank  of  England,  or  under  the  management  of  the  tors  of  attor- 
South  Sea  Company,  or  East  India  Company,  or  for  the  receipt  "«>'»  &c.  for 
of    dividends   upon  any  of    such  stocks  or  funds.       It  enacts,  gtock*&c"f° 
^^  That  if  any  person  or  persons  whatsoever  shall  falsely  make,  the  Bank  of 
^*  forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  ^'"S^^'*^'  °^ 
"forged,  or  counterfeited,  or  shall  willingly  act  or  assist  in  the  Eastlndii^' 
^'  falsely  making,  forging,  or  counterfeiting  the  name  or  names.  Companies, 
*•  handwriting  or  handswriting  of  any  person  or  persons  as,  or  pur-  made  felony; 
^^  porting  to  be  the  witness  or  witnesses  attesting  the  execution  traMportaiion 
"  of  any  letter  of  attorney  or  other  authority  or  instrument,  to  or  lesser  pu- 
**  transfer,  assign,  sell,   or   convey,  any  interest,  part,  or  share  nishmcnt. 
^^  of  or  in  any  stock  or  stocks,  annuity  or  annuities  or  other  funds, 
**  or  the  dividends  thereof,  transferable,  or  which,  by  any  act  or 
'^  acts  of  parliament,  shall  hereafter  be  made  transferable  at  the 
''  Bank  of  England,  or  of  or  in  the  capital  stock  belonging,  or 
"  which  hereafter  shall  or  may  belong  to  the  Governor  and  Com- 
"  pany  of  the  Bank  of  England,  called  bank-stock,  or  to  the  Go- 
"  vemor  and  Company  of  Merchants  of  Great  Britain,  trading 
"  to  the  South  Seas  and  other  parts  of  America,  and  for  encourag- 
"  ing  the  fisheries  as  aforesaid,  or  under  their  care  or  manage- 
"  ment,  or  of  or  in  the  capital  stock  belonging  or  which  hereafter 
"  shall  or  niav  belong  to  the  said  United  Company  of  Merchants 
^^  of  England  trading  to  the  East  Indies,  commonly  called  East 
"  India  Stock,  or  of  any  letter  of  attorney  or  other  authority  or 
"  instrument,  to  receive  any  dividend  or  dividends  on  any  of  the 
"  said  stocks,  annuities,  or  other  funds,  or  shall  utter  or  publish 
*^  as  true  any  such  letter  of  attorney  or  other  authority  or  instru- 
"  ment,  containing  such  false,  forged,  or  counterfeited  name  or 
**  names,  handwriting  or  handswriting  of  such  attesting  witness 
"  or  witnesses  as  aforesaid,  knowing  such  name  or  names,  hand- 
"  writing  or  handswriting,  to  be  fake,  forged  or  counterfeittd,  all 
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^^  and  every  person  or  persons  whatsoever  so  offending,  and  being 
"  in  due  form  of  law  convicted  of  any  such  offence  or  offences  as 

aforesaid,  shall  be  adjudged  guilty  of  felony,  and  shall  be  trans- 

ported  for  seven   years,  or  shall  be  adjudged,  to  suffer   such 

lesser  punishment  as  the  Court,  before  whom  such  offender  or 
^^  offenders  shall  be  tried,  shall  think  fit  to  award." 

Besides  the  statutes  above  set  forth,  there  may  be  briefly  no- 
ticed the  9  Geo.  1.  c.  12.  s.  4.,  which  makes  it  a  capital  felony  to 
forge  orders,  receipts^  &c.  relating  to  the  payment  of  annuities 
payable  at  the  Exchequer,  as  mentioned  in  the  act ;  and  the  35 
Geo.  3.  c.  66.,  with  the  37  Geo.  3.  c.  46.,  which  contain  regula- 
tions for  transferring  the  payment  of  certain  annuities  and  divi- 
dends from  Ireland  to  the  Bank  of  England,  make  the  foiling 
or  altering  receipts  for  subscriptions  to  loans  or  debentures,  un- 
der these  acts,  a  capital  offence,  re-enact  the  provisions  of  the 
8  Geo.  1.  c.  22.  s.  1.  (£)  and  the  33  Geo.  3.  c.  30.  (c),  and  make 
the  forging  or  uttering  any  dividend  warrant,  or  warrant  for  the 
payment  of  any  annuity,  &c.  payable  in  pursuance  thereof,  capital 
offences.  The  52  Geo.  3.  c.  129.  also,  which  is  entitled  an  act  for 
amending  the  48  Geo.  3.  c.  142.  and  the  49  Geo.  3.  c.  64.  in  en- 
abling the  commissioners  for  the  reduction  of  the  national  debt  to 
grant  life-annuities,  recites  those  acts,  specifies  the  terms  on  which 
the  life-annuities  shall  be  granted,  declares  before  whom  the  ne- 
cessary affidavits  or  affirmations  and  certificates  shall  be  taken  ; 
and  enacts  that,  if  any  person  shall  forge,  &c.  any  such  affidavit, 
affirmation  or  certificate,  or  produce  to  any  person  actitig  under 
the  authority  of  the  acts,  or  utter  the  same,  knowing  the  same  to 
be  forged,  &c.  such  person  shall  be  guilty  of  felony,  without  bene- 
fit of  clergy.  And  the  54  Geo.  3.  c.  70.  which  was  passed  for  the 
further  improvement  of  the  land  revenue  of  the  Crown  makes  it 
a  capital  offence,  (by  s.  38)  to  forge  any  transfers  of  funds  by  that 
act  directed  to  be  sold,  &c.,  or  any  receipts,  warrants,  &c.  for  di- 
vidends, monies,  &c.  under  any  of  the  provisions  of  that  act. 

In  the  acts  by  which  the  different  loans  have  been  raised,  com- 
mon clauses  have  usually  been  inserted,  in  substance  nearly  the 
same,  by  which  it  is  made  a  capital  offence  to  forge  certificates, 
debentures,  receipts,  &c.  mentioned  in  the  acts,  (rf) 

Some  enactments  respecting  the  forgery  of  dividend  warrants 
have  occurred  in  the  statutes  already  mentioned.  But  there  is  a 
general  provision  as  to  the  forgery  of  these  instruments  contained 
in  the  45  Geo.  3.  c.  89.  s.  2. ;  which  will  be  stated  at  large  in 
the  next  chapter,  as  it  relates  not  only  to  dividend  warrants, 
but  to  the  forgery  of  bank  notes  and  other  securities  of  the  Bank 
of  England. 

The  forgeiy  or  counterfeiting  of  any  exchequer  bill  is  made  a 
capital  felony  by  the  several  acts  passed,  usually  every  year,  au- 


(b)  ^niey  388.  The  proyisioa  is 
the  same  as  in  8  Geo.  I.  c.  22.  s.  1. 
with  the  addition  of  the  word  inter- 
est,  to  "  annuities  or  dividends," 
there  mentioned. 

(c)  Ante  J  S90,  etsequ. 

(rf)  As  in  the  37  Geo.  3.  c.  46.  s.  3. 


41  Geo.  3.  c.  3.  s.  4.  42  Geo.  3.  c.  8. 
s.  26.  42  Geo.  3.  c.  58.  s.  SO.  44  Geo. 
3.  c.  47.  s.  25.  44  Geo.  3.  c.  48.  s.  20. 
45  Geo.  3.  c.  12.  s.  25.  46  Geo.  3.  c. 
S3,  s.  25.  58  Geo.  3.  c.  23.  s.  38.  5 
Geo.  4.  c.  53.  s.  22. 
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tliorising  the  issue  of  such  securities.  Latterly  it  has  been  enacted, 

that  the  clauses  of  the  48  Geo.  3.  c.  1.,  entitled,  ^^  An  act  for  re- 

*^  gulating  the  issuing  and  paying  off  of  Exchequer  bills,"  shall 

be  extended  to  the  acts  subsequently  passed ;  and  one  of  those 

clauses   (s.  9.)   contains  the  following  provision   respecting  the 

forgery,  &c.  of  exchequer  bills.     It  enacts,  "  that  if  any  person  41  Geo.  3.  c. 

"  or  persons  shall  forge  or  counterfeit  any  exchequer  bill  or  any  1.8.9.  Persons 

*^  indorsement  or  writing  thereupon  or  therein,  or  tender  in  pay-   ^•P'R'"?   ^' 

"  ment  any  such  forged  or  counterfeited  bill,  or  any  exchequer  ©r^  dcmandin*^ 

^'  bill  with  such  counterfeit  indorsement  or  writing  thereon,  or  to  have  them 

"  shall  demand  to  have  such  counterfeit  bill,  or  any  exchequer  ?^^°^®^4 . 

*^  bill  with  such  counterfeit  indorsement  or  writing  thereupon,  ^iity°of  fe^ 

"  or  therein,  exchanged  for  ready  money  or  for  another  exchequer  lony  without 

**  bill,  by  any  person  or  persons,  body  or  bodies  politic  or  cor-  clergy. 

'^  porate,  who  shall  be  obliged  or  required  to  exchange  the  same, 

^*  or  by  any  other  person  or  persons  whatsoever,  knowing  the  bill 

'^  so  tendered  in  payment,  or  demanded  to  be  exchanged,  or  the 

"  indorsement  or  writing  thereupon  or  therein  to  be  forged  or 

'^  counterfeited,  and  with  intent  to  defraud  his  Majesty,  his  heirs 

*^  and  successors,  or  the  persons  to  be  appointed  to  pay  off  the  same, 

^^  or  any  of  them,  or  to  pay  any  interest  thereupon,  or  the  person 

^*  or  persons,  body  or  bodies  politic  or  corporate,  who  shall  con- 

''  tract  to  circulate  or  exchange  the  same  or  any  of  them,  or  any 

^'  other  person  or  persons,  body  or  bodies  politic  or  corporate  ; 

^^  then  every  such  person  or  persons  so  offending,  being  thereof 

'^  lawfully  convicted,  shall  be  adjudged  a  felon,  and  shall  suffer 

"  as  in  cases  of  felony  without  benefit  of  clergy .*' 

In  conclusion  of  this  Chapter  a  case  may  be  mentioned  in 
which  the  forgery  of  a  transfer  of  stock  and  the  construction  of 
the  statute  33  Geo.  3.  c.  30.  s.  2.  (e)  came  under  consideration. 

The  indictment  charged,  that  one  William  Harrison  was  pos-  Gade's  case, 
sessed  of  and  entitled  to  50/.  interest  or  share  in  the  consolidated  1^^  prisoner 
three  per  cent,  annuities  ;  and  that  whilst  W.  H.  was  so  possessed  ^nil^onln 
of  and  entitled  to  the  said  50/.,  &c.  the  prisoner  falsely  made,  indictment 
forged,  and  counterfeited  a  transfer  of  the  said  60/.  interest  or  share,  cljarging  him 
with  tlie  name  of  the  said  W.  H.  thereto  subscribed,  purporting  Jrans/^^ot^^ '^ 
to  have  been  signed  by  the  said  W.  H.  and  to  be  a  transfer  of  the  stock,  objec- 
said  60/.,  &c,  from  the  said  W.  H.  unto  one  W.  W.  the  tenor  of  *''°°!' 'jj*^  ^^^ 
which  was,  &c.  (setting  it  out) ;  with  intent  to  defraud  the  go-  y^*^been  a^" 
vemor  and  company  of  the  Bank  of  England,  contrary  to  the  cepted  by  the 
form  of  the  statute,  &c.     In  other  counts  the  intent  was  laid  to  person  in 
be  to  defraud  W.  H.  and  W.  W.  and  in  others  the  prisoner  was  JJ'toodi  an?*  * 
charged  with  publishing  the  transfer,  knowing  it  to  be  forged,  that  the  trans- 
with  the  same  intent.    There  were  also  further  counts,  charging  fef  was  not 
the  prisoner  generally  with  forging  a  certain  transfer,  to  wit,  a  ^'rdtng  to  the 
transfer  of  an  interest  and  share,  viz,  50/.  interest  and  share  of  rules  and  di- 
and  in  certain  annuities   transferable  at  the  Bank  of  England,  «^'jj*"*  ®^  ^^® 
commonly  called  consolidated  three  per  cent,  annuities,  without  overruled. 
stating  to  whom  the  stock  belonged,  or  reciting  the  statutes  re- 
lating thereto,  in  fraud  of  the  same  several  persons.     It  appeared 
in  evidence  that  the  prisoner  and  one  Henry  Harland,  were  exe- 

{e)  Jntey  390. 
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cutors  of  a  person  named  John  Howard^  who  had  by  his  will  given 
the  50/.  in  the   three  per  cent,  consols  to  his  grandson,  WUliam 
Harrison,  and  that  on  the  11th  January  1796,  they  transferred 
the  same  into  the  name  of  William  Harrison ;  but  the  transfer 
never  was  accepted  by  IVUliam  Harrison.    Afterwards,  on  the 
14th  January,  the  prisoner  brought  his  own  son  with  him  to  the 
Bank,  and  represented  him  to  be  William  Harrison ;  and,  by  the 
intervention  of  a  broker,  it  was  agreed  that  the  stock  should  be 
sold  to  William  West.     The  prisoner's  son  in  his  presence  signed 
the  transfer,  which  was  properly  filled  up  ;  but  from  the  circum- 
stance of  his  writing  the  name  with  a  double  ss  (Harrisson),  he 
was  required  to  bring  an  affidavit  that  he  was  the  person  described 
in  the  books  of  the  Bank,  by  the  name  of  Harrison  with  a  single 
s }  and,  in  consequence,  the  broker  did  not  pay  over  the  money 
he  had  received  from  West  for  the  stock,  and  the  transfer  was  not 
witnessed.     It  appeared  that  according  to  the  printed  form  of 
transfers  used  at  the  Bank  they  ought  to  be  witnessed ;  and  also, 
that  there  were  positive  orders  at  the  Bank  not  to  transfer  any 
stock  till  it  had  been  accepted.     But  this  last  rule  was  frequently 
departed  from  in  transfers  made  with  the  stock-jobbers ;  and  it 
was  allowed  by  the  rules  that  dividends  should  be  received  on 
stock  before  it  was  accepted.     On  behalf  of  the  prisoner  the  stat. 
33  Geo.  3.  c.  28.  was  cited,  which  required  that  books  should  be 
kept  at  the  Bank  for  the  entering  of  all  transfers,  which  should  be 
conceived  in  proper  words  for  that  purpose,  and  signed  by  the 
parties  making  such  transfers,  and  that  the  several  persons  to 
whom  such  transfers  should  be  made  should  underwrite  their  ac- 
ceptance thereof;  and  that  no  other  method  of  transferring  or  as- 
signing the  said  annuities  should  be  good  or  available  in  law.  (/  ) 
And  it  was  objected  that  the  evidence  did  not  support  the  indict- 
ment ;   first,  for  want  of  Harrison's  acceptance  of  the  transfer 
made  to  him  by  the  executors  of  Howard ;  which  it  was  con- 
tended was  necessary  to  make  the  transfer  complete,  and  give  Har- 
rison possession  of  the  50/.  stock  \  secondly,  because  no  transfer  at 
all  could  be  made,  until  the  stock  was  accepted ;  and,  thirdly,  that 
the  transfer  in  the  name  of  William  Harrison  was  not  witnessed, 
and  therefore  not  available  in  law,  and  in  fact  no  transfer ;  the 
witnessing  being  part  of  the  words  in  which  transfers  were  con- 
ceived, {g)     The  jury  having  found  the  prisoner  guilty,  sentence 
was  respited  in  order  that  these  objections  might  be  submitted  to 
the  consideration  of  the  twelve  Judges.     The  case  ^^as  argued 
before  them  at  some  length,  the  counsel  for  the  prosecution  rely- 
ing in  support  of  the  indictment  upon  the  second  section  of  the 
33  Geo.  3.  c.  30. ;  (A)   and  ultimately  the  objections  were  all 
overruled,  and  the  offence  was  holden  to  be  complete.     It  is 
stated  that  Buller,  J.,  in  the  June  sessions,  delivering  the  opi- 
nion of  the  Judges,  observed  as  to  the  two  first  objections,  that 
two  answers  had  been  given,  first,  that  the  stock  vested  in  W.  H. 

if)  A  clause  similar  in  substance  compared  to  the  omisRions  in  Ibe  bill 

was  enacted  by  the  S5  Geo.  3.  c.  14.  of  exchange  in  MofiQitt's  case,  ^nle^ 

8. 16.,  the  96  Geo.  S.  c.  IS.  s.  16.  and  348. 

other  statutes.  (*)  Ante^  300. 

(g)  The  want  of  witnessing    was 
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by  the  mere  act  of  transferring  it  into  his  nailie,  and  that  if  he 
had  died  before  he  had  accepted  it^  yet  it  would  have  gone  to  his 
executors  as  part  of  his  personal  estate ;  and,  secondly,  that  the 
nature  of  the  offence  would  not  have  been  altered  if  W.  H.  had 
not  had  any  stock  standing  in  his  name  ;  for  the  transfer  forged 
by  the  prisoner  was  complete  on  the  face  Of  it^  and  imported  that 
there  was  such  a  description  of  stock  capable  of  being  transferred; 
that  neither  the  forgery  nor  the  fraud  would  have  been  less  com- 
plete if  Harrison  had  really  had  no  stock.  And  as  to  the  third 
objection,  he  said  that  the  Judges  were  all  of  opinion  that  the 
entry  and  signatures^  as  stated  in  the  indictment,  were  a  com- 
plete transfer  without  the  attestation  of  witnesses,  which  was  no 
part  of  the  instrument,  but  only  required  by  the  Bank  for  their 
own  protection  ex  abundanti  cauteldXi) 

A  case  also  has  occurred  in  which  the  endeavouring  to  receive^  iJ^J"*"  ^"?®: 
Sfc.  the  money  of  a  proprietor  of  stock,  within  the  statute  31  and  indorsing 
Geo.  2.  c.  22.  came  under  consideration.  a  di^idead 

The  prisoner,  Francis  Parr,  applied  to  the  clerk  whose  business  «"^°J  ^[h^^ 
it  was  to  issue  the  dividend  warrants  upon  the  3  per  cent,  consols  name'of  a 
stock,  in  the  name  of  Isaac  Hart,  for  a  warrant  for  half-a-year's  stockholder, 
dividend ;  using  the  words  «  Isaac  Hart,  3,900/."  He  also  signed  ^ereo^atin^^of 
the  book  ^'  Isaac  Hart :"  and,  being  asked  of  what  place  ?   he  a  proprietor^ 
Baid  Windsor ;  which  agreeing  with  the  description  in  the  book,  and  thereby 
a  warrant  was  made  out  for  d8/.  IO5.,  to  which  he  again  signed  ^Iwrivc'the 
^'  Isaac  Hart."    The  warrant  was  then  delivered  to  him.    A  few  dividend ; 
minutes  afterwards  he  w3B  apprehended  5  and  it  did  not  appear  though  no  at- 
that  in  the  mean  time  he  had  made  any  application  at  the  pay-   ^^e^ to  re- 
office,  or  had  even  gone  towards  it,  or  taken  any  other  step  ceivethemo- 
towards  obtaining  the  actual  payment  of  the  money.    It  was  ob-  neyatthcpay- 
jected  by  his  counsel  that  some  such  proceeding  was  necessary  to  °  ^' 
the  completion  of  the  offence  :  but  after  his  conviction,  the  point 
being  submitted  to  the  consideration  of  the  twelve  Judges,  they 
all  held  the  conviction  right ;  and  Gould,  J.,  in  delivering  their 
opinion,  said,  that  the  facts  shewed  that  the  prisoner,  by  person- 
ating the  proprietor,  and  by  obtaining  and  indorsing  the  warrant 
as  such,  thereby  made  an  endeavour,  as  far  as  it  went,  towards 
receiving  the  dividend,  {k) 

(0  Gade's  case,  O.  B.  Feb.  1796.  80.  8. 8.  p.  1005.  In  this  case,  J.  Hart , 

East.  T.  1790,  and  O.  B.  June  1796.  the  proprietor  of  the  stock,  was  eza- 

S  East.  P.  C.  c.  19.  s.  9.  p.  874.    S  mined  as  a  witness  to  prove  the  iden- 

Leach  7S2.  tity  of  the  person  intended  to  be  de- 

{k)  Parr's  case,  O.  B.  1787.  Hil.  T.  frauded. 
1787.    1  Leach  434.    9  East,  P.  C.  c. 
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OF  FORGING   THE   SBCURITIES   OF  THB   BANK   OF  ENGLAND. 


B  &  9  W.  3. 
t;  20.  8.  36. 
Forging  the 
commoD  seal 9 
&c.  of  the 
Bank  of  Eng- 
land declared 
to  be  felony 
without  clergy 


Forging  and 
uttering  bank 
notes,  &c. 


45  Geo.  3.  c. 
89.  B.  2.    Per- 
sons forging, 
&c.  any  bank 
note,  &c.  or 
offering  or 
disposing  of 
them,  know- 
ing them  to  be 
forged  with 
intent  to  de- 
fraad,  &c.  to 
be  deemed 
guilty  of  fe- 
lony without 
clergy. 


Soon  after  the  establishment  of  the  Bank  of  England,  it  was 
thought  necessary  to  make  especial  provision  against  the  oflfence 
of  forging  its  securities.  By  the  8  &  9  W.  3.  c.  20.  s.  36.  the 
forging  or  counterfeiting  the  common  seal  of  the  corporation  of 
the  governor  and  company  of  the  Bank  of  England,  or  of  any 
sealed  bank  bill,  made  or  given  out  in  the  name  of  the  said  go- 
vernor and  company  for  the  payment  of  any  sum  of  money,  or  of 
any  bank  note  of  any  sort  whatsoever,  signed  for  the  said  governor 
and  company,  or  the  altering  or  rasing  any  indorsement  on  any 
bank  bill  or  note  of  any  sort,  was  declared  felony  without  benefit 
of  clergy. 

By  more  modern  statutes  the  forging  of  notes,  dividend  war- 
rants, &c.  of  the  Bank  of  England,  and  the  disposing  of  such  in- 
struments, and  the  demanding  any  of  the  money,  pretended  to  be 
due  thereon,  knowing  them  to  be  forged,  have  been  made  capital 
offences.  The  15  Geo,  2.  c.  13.  s.  11,  was  for  some  time  the  ex- 
isting law  relating  to  these  offences;  but  similar  provisions  to 
those  which  that  statute  contained  are  enacted  in  the  more  recent 
act  of  the  46  Geo.  3,  c.  89. 

The  second  section  of  the  45  Geo.  3,  c.  89.  enacts,  "  that  if  any 
*^  person  or  persons  shall  forge,  counterfeit,  or  alter  any  bank 
note,  bank  bill  of  exchange,  dividend  warrant,  or  any  bond  or 
obligation  under  the  common  seal  of  the  governor  and  com- 
pany of  the  Bank  of  England,  or  any  indorsement  thereon,  or 
"  shall  offer  or  dispose  of  or  put  away  any  such  forged,  counter- 
"  feit,  or  altered  note,  bill,  dividend  warrant,  bond,  or  obligation, 
'*  or  the  indorsement  thereon,  or  demand  the  money  therein  con- 
*'  tained  or  pretended  to  be  due  thereon,  or  any  part  thereof,  of 
"  the  said  company,  or  any  their  officers  or  servants,  knowing 
*^  such  note,  bill,  dividend  warrant,  bond,  or  obligation,  or  the  in- 
'^  dorsement  thereon,  to  be  forged,  counterfeited,  or  altered,  with 
'^  intent  to  defraud  the  said  governor  and  company,  or  their  sue- 
<<  cessors,  or  any  other  person  or  persons,  body  or  bodies  politic 
*'  or  corporate  whatsoever,  every  person  or  persons  so  offending, 
^^  and  being  thereof  convicted  in  due  form  of  law,  shall  be  deemed 
guilty  of  felony,  and  shall  suffer  death  as  a  felon  without  benefit 
of  clergy," 


€( 


ii 
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The  same  statute  of  45  Geo.  3.  c.  89.  also  makes  the  knowingly 
purchasing  or  receiving  forged  bank  notes,  &c.  or  blank  bank 
notes,  &c.  or  having  them  in  possession^  knowing  them  to  be  forged, 
an  offence  of  the  degree  of  felony  punishable  by  transportation  for 
fourteen  years. 

The  sixth  section  enacts,  ^^  That  if  any  person  or  persons  shall  ^^  <7eo.  3. 
"  purchase  or  receive  from  any  other  person  or  persons  any  forged  pe^ng^pur- 
'^  or  counterfeited  bank  note^  bank  bill  of  exchange^  bank  post  bill,  chasing  or  re- 
^^  or  blank  bank  note^  blank  bank  bill  of  exchange,  or  blank  bank  cei^iDg  forged 
**  post  bill,  knowing  the  same  to  be  forged  or  counterfeited,  or  &c?or°ha?ing^ 
^^  shall  knowingly  or  wittingly  have  in  his,  her,  or  their  posses-  them  in  pos- 
"  sion  or  custody,  or  in  his,  her,  or  their  dwelling-house,  out-  feMionjknow- 
**  house,  lodgings,  or  apartments,  any  forged  or   counterfeited  foJ^cd,"to*be 
^^  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,,  or  blank  adjud^dfe- 
"  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  ^®""»  *°*^ 
'*  knowing  the  same  to  be  forged  or  counterfeited,  (without  lawful  J^ "Xtccn 
*'  excuse,  the  proof  whereof  shall  lie  upon  the  person  accused,)  years. 
^'  every  person  or  persons  so  offending,  and  being  thereof  con- 
'^  victed  according  to  law,  shall  be  adjudged  a  felon,  and  shall  be 
"  transported  for  the  term  of  fourteen  years."  (a) 

In  a  case  upon  this  section,  in  which  the  circumstances  neces- 
sary to  constitute  ^^  the  having  in  possession  "  of  forged  notes  came 
under  the  consideration  of  the  Judges,  they  seemed  to  be  of 
opinion,  that  every  uttering  included  having  in  custody  and  pos- 
session within  the  statute  :  and  some  of  them  thought,  that  with- 
out actual  possession,  if  the  notes  had  been  put  in  any  place  under 
the  prisoner's  controul,  and  by  his  direction,  the  result  would 
have  been  the  same.  (£) 

The  legislature  have  at  different  times  endeavoured  to  prevent 
the  forgery  of  the  notes  and  bills  of  the  Bank  of  £ngland,  by  en- 
acting that  the  making  or  having  possession  of  instruments  and 
materials  fit  for  effecting  such  forgery  shall  be  offences  liable  to 
very  severe  punishment. 

The  13  Geo.  3.  c.  79.  s.  1.  enacts,  that  ^'  if  any  person  or  per-  13  Geo.  3. 
"  sous,  (other  than  the  ofiicers,  workmen,  servants,  or  agents,  for  c.  79.  s.  1. 
"  the  time  being,  of  the  said  governor  and  company,  to  be  au-  ^einff  offi^ccre 
^'  thoriscd  and  appointed  for  that  purpose  by  the  said  governor  &c.  of  the 
"  and  company,  and  for  the  use  of  the  said  governor  and  company  Bank,)  mak- 
'*  only,)  shall  make  or  use,  or  cause  or  procure  to  be  made  or  JJJ^nowinriy 
^^  used,  or  knowingly  aid  or  assist  in  the  making  or  using ;  or  having  in  pos- 
"  (without   being  authorised  and  appointed   as  aforesaid),  shall  jession,  any 
"  knowingly  have  in  his,  her,  or  their  custody  or  possession,  (with-  ,^*iJing  papTr, 
'^  out  lawful  excuse,  the  proof  whereof  shall  lie  upon  the  person  or  any  paper  ' 
*'  accused,)   any  frame,  mould,  or  instrument  for  the  making  of  9^  *  certain 
"  paper,  with  the  words  Bank  of  England^  visible  in  the  sub-  brguiity^of 

stance  of  such  paper ;  or  shall  make,  or  cause  or  procure  to  be  felony,  and 

made,  or  knowingly  aid  or  assist  in  the  making  any  paper,  in  ■Mj^®'^  ^^^^ 
"  the  substance  of  which  the  said  words.  Bank  of  England^  shall  ^  ^^    ^^^'' 


(a)  A  similar  provision  was  con-  of  Bank  of  England  notes,  &c.  by  the 

tained  in  the  41  Geo.  3.  c.  S9.  s.  5.  but  more  recent  statute  45  Geo.  3.  c.  89. 

it  may  be  considered  as  superseded  {b)  Rex  v.  Rowley,  East.  T.  1806. 

with  many  other  provisions  which  re-  Russ.  &  Ry.  110. 
lated  to  the  prevention  of  the  forgery 
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^^  be  visible ;  or  if  any  person^  (except  as  before  excepted)  shall^ 

by  any  art,  mystery,  or  contrivance,  cause  or  procure  the  said 

words,  Bank  of  England,  to  appear  visible  in  the  substance  of 

^*  any  paper  whatsoever,  or  knowingly  aid  or  assist  in  causing  the 

"  said  words.  Bank  of  England,  to  appear  in  the  substance  of 

^  any  paper  whatsoever ;  every  person  so  offending  in  any  of  the 

"  cases  aforesaid,    and   being  lliereof  lawfully  convicted,  shall, 

^'  for  such  offi&nce,  be  deemed  and  adjudged  a  felon,  and  shall 

^^  suffer  death  as  in  cases  of  felony,  without  benefit  of  clergy.*' 

13  Geo.  3.  c.         The  second  section  of  the  same  statute  recites,  that  unwary  and 

79. 8. 2.   Pcp-  other  persons  had  taken  in  payment,  and  otherwise  had  received 

bein'  authoiw    "<>*^j  inland  bills,  and  bills  of  exchange,  with  certain  words  and 

ised)  who        characters  so  nearly  resembling  the  notes  and  bills  of  the  said 

shaU  cQgniTe    Governor  and  Company,  as  to  appear  to  such  persons  to  be  the 

ifn^!^'!;?!?!  notes  or  bills  of  the  Bank  of  England,  which,  if  continued  to  be 

upon  Bny  plate    -  _  ,  -  _  ,  o,,        ■'-        -  _?  -,.  j    i 

aoy  note,  &c.  done,  would  be  to  the  great  prejudice  of  public  credit ;  and  then 

containing  the  enacts,  that  "  If  any  person  or  persons,  without  being  authorised 

7fE^aJ!d  or  "  ^^^  appointed  as  aforesaid,  shall  engrave,  cut,  etch,  or  scrape  in 

Bank  poBi'im,  ''  mezzotinto,  or  shall  cause  or  procure  to  be  engraved,  cut,  etched 

or  any  words  <«  Qr  scraped  in  mezzotinto,  or  shall  knowingly  aid  or  assist  in  the 

amount  "of  "engraving,  cutting,  etching,  or  scraping  in  mezzotinto,  in  or 

such  note,  &c,  *'  upon  any  plate  of  copper,  brass,  steel,  pewter,  or  of  any  other 

in  white  let-  «  metal  or  mixture  of  metals,  or  upon  wood,  or  any  other  material, 

black  ^ground:  "  ^^  ^^7  pl^tc  whatsoever,  any  promissory  note,  inland  bill  or  bill 

or  using,  or  "  of  exchange,  or  blank  promissory  note,  inland  bill  or  bill  of  ex- 

knowmgiy  «  change,  or  part  of  a  promissory  note,  inland  bill  or  bill  of  ex- 

prate^,^&c.^in  *^  change,  containing  the  words,  jSank  of  England,  or  Bank  Post-- 

their  custody,  "  bill,  or  any  word  or  words  expressing  the  sum  or  amount,  or 

or  knowingly  cc  ^^jy  pj^^  ^f  ^jjg  g^^  ^^  amount  of  such  promissorv  note,  inland 

iitterinff  anv  «   jl  &  «  ^ 

such  note,  &c.  *'  biU  OT  bill  of  exchange,  in  white  letters  or  figures  on  a  black 
are  to  be  com-  *'  ground  ;  or  shall  use  any  such  plate  so  engraved,  cut,  etched  or 
ftlr  6  raonths^^  "  scraped  in  mezzotinto,  or  shall  use  any  other  instrument  for  the 

"  making  or  printing  any  such  promissory  note,  inland  bill  or  bill 

of  exchange  or  blank  promissory  note,  inland  bill  or  bill  of  ex- 
'^  change,  or  part  of  a  promissory  note,  inland  bill  or  bill  of  ex- 
^^  change ;  if  any  person,  without  being  authorised  and  appointed 

as  aforesaid  snail  knowingly  have  in  his  her  or  their  custody, 

any  such  plate  or  instrument,  or  shall  knowingly  and  wilfully 
^^  utter  or  publish  any  such  promissory  note,  inland  bill  or  bill  of 

exchange,  blank  promissory  note,  inland  bill  or  bill  of  exchange; 

every  such  person  so  offending  in  any  of  the  cases  aforesaid,  and 

being  convicted  thereof  according  to  law,  shall  be  committed  to 
"  the  common  gaol  of  the  county  or  place  where  the  offence  shall 
*'  be  committed,  for  any  space  not  exceeding  six  months/^ 

In  a  case  upon  this  enactment,  it  was  holden  that  shewing  to  a 
person  an  instrument  with  an  intent  to  raise  a  false  idea  of  the 
party's  substance,  did  not  come  Mrithin  its  provisions :  and  also 
that  the  leaving  it  afterwards,  sealed  up,  with  the  person  to  whom 
it  was  shewn,  under  cover,  that  he  might  take  charge  of  it,  as 
being  too  valuable  to  be  carried  about,  was  not  an  uttering  or 
publishing,  (c) 

(c)  Rex  V,  Shukard,  Russ.  &  Ry.  €00. 
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By  the  third  section  it  is  provided,  "That  nothing  herein  con-  13 Geo. 3.  c. 

"  tained  shall  extend,  or  be  construed  to  extend  to  such  person  or  vidcs  thatThe 

*^  persons  who  being  at  any  time  hereafter  possessed  of  any  such  act  shall  not 

"  note  or  bill,  shall  only  utter  the  same  by  carrying  the  same  for  extend  to  per- 

*'  payment  to  the  issuer  or  issuers,  drawer  or  drawers,  acceptor  b^Jng'possess- 

*^  or   acceptors,  indorser  or    indorsers   thereof   respectively,   or  ed  of  such 

**  using  proper  means  to  compel  the  payment  of  any  such  note  ^^^^^  ^c. 

''  or  bill."  tffiucw,  "" 

The  45  Geo,  3.  c.  89.  s.  3.  enacts,  "  That  if  any  person  or  per-  &c.  for  pay- 
**  sons,  (other  than  the  officers,  workmen,  servants,  or  agents,  for  ™®"*' 
"  the  time  being  of  the  Governor  and  Company  of  the  Bank  of  00^3  ^'p 
"  England,  to  be  authorised  and  appointed  for  that  purpose  by  gon»,  (other'" 
"the  said  Governor  and  Company  and  for  the  use  of  the  said  thanofficcreof 
**  Governor  and  Company  only,)  shall  make  or  use,  or  cause  or  ^^^i^'^^j^x^^ 
"  procure  to  be  made  or  used,  or  knowingly  aid  or  assist  in  the  making*or 
^'  making  or  using,  or  (without  being  authorised  or  appointed  as  using,  or  hav- 
'*  aforesaid,)  shall  knowingly  have  in  his,  her  or  their  custody  or  "^^  *"  posBcs- 
'*  possession  (without  lawful  excuse,  the  proof  whereof  shall  lie  frame,  &c. 
*'  upon  the  party  accused)  any  frame,  mould  or  instrument  for  the  for  making 
"  making  of  paper  with  curved  or  waving  bar  lines,  or  with  the  f^m  "descrip^*^" 
**  laying  wire-lines  thereof  in  a  waving  or  curved  shape,  or  with  tion,ormanu- 
"  any  number,  sum,  or  amount,  expressed  in  a  word  or  words  in  facturing,  hav- 
"  Roman  letters  visible  in  the  substance  of  such  paper;  or  shall  iion*Vc!*ccr- 
"  manufacture,  make,  use,  vend,  expose  to  sale,  publish  or  dispose  tain  paper,  or 
**  of,  or  cause  or  procure  to  be  manufactured,  made,  used,  vended,  causing  the 
'^  exposed  to  sale,  published  or  disposed  of,  or  aid  or  assist  in  the  of"any  ba*nk^* 
''  manufacturing,  making,  using,  vending,  exposing  to  sale,  pub-  note,  &c.  to 
"  lishing,  or  disposing  of,  or  (mthout  being  authorised  or  ap-  appear  in  the 
"  pointed  as  aforesaid)  shall  knowingly  have  in  his,  her,  or  their  the  paper, ^re 
**  custody  or  possession,  any  paper  whatsoever,  with  curved  or  made  guilty 
**  wavinff  bar-lines,  or  with  the  layinff  wire-lines  thereof  in  a  wav-  of  felony,  and 
**  ing  or  curved  shape,  or  having  any  number,  sum  or  amount  ex-  ported  for 
*'  pressed  in  a  word  or  words  in  Roman  letters  appearing  visible  fourteen  years. 
**  in  the  substance  of  such  paper  ;  or  if  any  person  or  persons  (ex- 
"  cept  as  before  excepted)  shall,  by  any  art,  mystery,  or  contriv-         ^ 
**  ance,  cause  or  procure  the  numerical  sum  or  amount  of  any  bank 
**  note,  bank  bill  of  exchange,  or  bank  post-bill,  blank  bank  note, 
"  blank  bank  bill  of  exchange  or  blank  bank  post-bill,  in  a  word 
^^  or  words  to  appear  visible  in  the  substance  of  the  paper  whereon 
"  the  same  shall  be  written  or  printed,  or  shall  knowingly  aid  or 
**  assist  in  causing  the  numerical  sum  or  amount  of  any  bank 
*^  note,  bank  bill  of  exchange,  or  bank  post-bill,  blank  bank  note, 
*^  blank  bank  bill  of  exchange,  or  blank  bank  post-bill,  in  a  word 
"  or  words  in  Roman  letters,  to  appear  visible  in  the  substance  of 
*'  the  paper  whereon  the  same  shall  be  written  or  printed,  every 
"  person  or  persons  so  offending  in  any  of  the  cases  aforesaid,  and 
"  being  convicted  thereof  according  to  law,  shall  be  adjudged  a 
*^  felon,  and  shall  be  transported  for  the  term  of  fourteen  years."     45 Geo.  3.  c. 

The  fourth  section  of  this  act  provides  that  nothing  therein  con-  89.  s.  4.   Pro- 
tained  shall  extend  "to  restrain  or  prevent  any  person  or  persons  viso  that  the 
"  from  issuing  or  negociatirtg  any  bill  or  bills  of  exchange,  pro-  ppcren°°per^ 
^'  missory  note  or  promissory  notes,  having  the  sum  or  amount  sons  from  is- 
*'  thereof  expressed  in  guineas,  or  in  a  numerical  figure  or  figures,  ^^^S>  ^^*  ">y 
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bnit  of  ex- 
change or  pro- 
missory notes, 
having  the  sum 
in  guineas  or. 
in  a  numerical 
figure  in 
pounds  visible 
in  the  sub- 
stance of  the 
paper. 

S.  5.  provides 
that  the  act 
shall  not  pre- 
vent any  per- 
sons from 
making,  pub- 
lishing, &c. 
any  paper  hav- 
ing waring 
lines,  &e,  not 
being  bar  lines, 
or  laying  wire 
lines  so  that  it 
do  not  resem- 
ble the  paper 
of  the  Rank  of 
England. 
45  Geo.  3.  c. 
69.  s.  7.     Per- 
sons making, 
&c.  upon  any 
plate,  &c.  any 
notes,  &c.  pur- 
porting to  be 
the  notes,  &c. 
of  the  Bank 
of  England 
(without  au- 
thority,) or 
using  any  such 
plate,  &c.  or 
knowingly 
having  iu  their 
cnstody  any 
such  plate,  &c. 
or  uttcripg 
blank  bank 
notes,  parts  of 
bank  notes, 
&c.  arc  to  be 
adjudi^ed  fe- 
lons, and 
transported 
for  fourteen 
years. 


ii 


52  Geo.  3.  c 
138.  s.  5.    If 
any  person 


'^  denominating  the  sum  or  amount  thereof,  in  pounds  sterling, 
^^  appearing  visible  on  the  substance  of  the  paper  upon  which  the 
^^  same  shall  be  written  or  printed/'  And  the  fifth  section  pro* 
vides  also  that  the  act  shall  not  restrain  or  prevent  any  person  or 
persons  '^  from  making,  using,  vending,  exposing  to  sale,  publish- 
ing or  disposing  of  any  paper  having  waving  or  curved  lines, 
or  any  other  devices  in  the  nature  of  water- marks  visible  in  the 
substance  of  the  paper,  not  being  bar-lines  or  laying  wire  lines, 
provided  the  same  are  not  contrived  in  such  manner  as  to  form 
the  ground  work  or  texture  of  the  paper,  or  to  imitate  or  re- 
semble the  waving  or  curved  laying  wire  lines  or  bar-lines  of 
^^  the  said  paper  of  the  Governor  and  Company  of  the  Bank  of 
England,  or  to  imitate  or  resemble  the  water-marks  used  by  the 
Governor  iCnd  Company  of  the  Bank  of  England  in  the  bank 
notes,  bank  bills  of  exchange,  and  bank  post-bills,  issued  by  the 
"  said  Governor  and  Company.'* 

The  seventh  section  of  this  act  relates  to  persons  engraving 
plates,  &c.  and  enacts  ^'  that  if  any  person  or  persons  shall  en- 
grave, cut,  etch,  scrape,  or  by  any  other  means  or  device  make, 
or  shall  cause  or  procure  to  be  engraved,  cut,  etched,  scraped, 
^'  or  by  any  other  means  or  device  made,  or  shall  know  iugly  aid 
or  assist  in  the  engraving,  cutting,  etching,  scraping,  or  by  any 
other  means  or  device,  making,  in  or  upon  any  plate  of  copper, 
brass,  steel,  pewter^  or  of  any  other  metal  or  mixture  of  metals, 
or  upon  any  wood  or  any  other  materials,  or  any  plate  whatso- 
ever, any  bank  note,  bank  bill  of  exchange,  bank  post-bill,  or 
^'  blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank 
post-bill,  or  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank 
post-bill,  purporting  to  be  the  note,  or  bill  of  exchange,  or  bank 
^^  post- bill,  or  blank  bank  note,  or  blank  bank  bill  of  exchange,  or 
blank  bank  post-bill,  or  part  of  the  note  or  bill  of  exchange,  or 
bank  post-bill  of  the  Governor  and  Company  of  the  Bank  of 
England,  without  an  authority  in  writing  for  that  purpose  from 
the  said  Governor  and  Company  of  the  Bank  of  England ;  or 
shall  use  any  such  plate  so  engraved,  cut,  etched,  scraped,  or  by 
any  other  means  or  device  made,  or  shall  use  any  other  instru- 
^'  ment  or  device  for  the  making  or  printing  any  such  bank  note, 
^^  bank  bill  of  exchange,  or  bank  post-bill,  or  blank  bank  note,  or 
^^  blank  bank  bill  of  exchange,  or  blank  bank  post-bill,  or  part  of 
'^  a  bank  note,  or  bank  bill  of  exchange,  ^r  bank  post-bill  without 
such  authority  in  writing  as  aforesaid ;  or  if  any  person  or  per- 
sons shall,  without  such  authority  as  aforesaid,  knowingly  have 
in  his,  her,  or  their  custody,  any  such  plate^  instrument,  or  de- 
vice, or  shall,  without  such  authority  as  aforesaid,  knowingly, 
•^  and  wilfully  utter,  publish,  dispose  of,  or  put  away  any  such 
^^  blank  bank  note,  blank  bank  biU  of  exchange,  or  blank  bank 
"  post-bill^  or  part  of  such  bank  note,  bank  bill  of  exchange,  or 
*^  bank  post  biU,  every  person  so  offending  in  any  of  the  cases 
^^  aforesaid,  and  being  convicted  thereof  according  to  law,  shall  be 
^'  adjudged  a  felon,  and  shall  be  transported  for  the  term  of  four- 
"  teen  years/' 

The  52  Geo.  c.  138.  s.  5.  was  passed  for  the  further  prevention 
of  frauds  practised  by  the  imitation  of  the  notes  and  bills  of  the 
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Bank  of  England.    It  enacts  ^'  that  if  any  person  shall  engrave^  shall  engrnre, 
cut,  etch,  scrape,  or  by  any  other  means  or  device  make,  or  5^^  ^ood*^ 
shall  cause  or  procure  to  be  engraved,  cut,  etched,  scraped,  or  ftcanywoi^s, 
*^  by  any  other  means  or  device  made,  or  shall  knowingly  aid  or  &c.  the  im- 
**  assist  in  the  engravmg,  cutting,  etching,  scraping,  or  by  any  ^^^^"^ 
*^  other  means  or  device  making,  in  or  upon  any  plate  of  copper,  Ksembie  bank 
**  brass,  steel,  pewter,  or  of  any  other  metal  or  mixture  of  me-  notes  or  bank 
**  tals,  or  upon  wood  or  any  other  materials,  or  upon  any  plate  ShaiUonidn 
'^  whatsoever,  any  word  or  words,  figure  or  figures,  character  or  anywoKi8,&c. 
'^  characters,  the  impression  taken  from  which  shall  resemble  or  1?  ^^^^^  ^^^ 
*^  be  apparently  intended  to  resemble  the  whole  or  any  part  of  (^rUhouTau- 
**  any  of  the  Qotes  or  bills  of  the  said  governor  and  company  com-*  thority)  or 
**  monly  called  bank  notes  and  bank  post  bills,  or  shall  contain  ^^^^  "■«  *y 
*^  any  word,  number,  figure,  or  character,  in  white  on  a  black,  or  kn^wkfgiy ' 
^^  sable,  or  dark  ground,  without  an  authority  in  writing  for  that  have  in  cua- 
**  purpose  from  the  said  governor  and  company,  to  be  produced  ^^^V  "^  ^^^^ 
**  and  proved  by  the  party  accused,  or  shall  (without  such  autho-  kpowing^y^' 
''  rity  as  aforesaid)  use  any  such  {Jlate,  wood,  or  other  material  so  utter  or  ha^e 
engraved,  cut,  etched,  scraped,  or  by  any  other  means  or  de-  "  possession 
vice  made,  or  shall  use  any  other  histrument  or  device  for  the  othcr*inaterial 
making  or  printing  upon  any  paper  or  other  material,  any  word  containing 
or  words,  figure  or  figures,  character  or  characters,  which  shall  ^^^^  words^,  « 
be  apparently  intended  to  resemble  the  whole  or  any  part  of  fenker  shaii'ba 
'^  any  of  the  said  notes  or  bills  of  the  said  governor  and  company,  adjudged  a 
or  any  word,  number,  figure,  or  character  in  white  on  a  black,  [^^g*  *ted 
sable,  or  dark  ground ;  or  if  any  person  or  persons  shall  (with-  f^r  fourteen 
"  out  such  authority  as  aforesaid)   knowingly  have  in  his,  her,  or  years. 
*^  their  custody,  any  such  plate,  instrument,  or  device,  or  shall 
^^  knowingly  and  wilfully  utter,  publish  or  dispose  of,  or  put  away 
*'  any  paper  or  other  material  containing  any  such  word  or  words, 
'*  figure  or  figures,  character  or  characters  as  aforesaid,  or  shall 
*^  Imowingly  or  wittingly  have  in  his,  her,  or  their  custody  or  pos- 
*^  session  any  paper  or  other  material  containing  any  such  word 
*'  or  words,  figure  or  figures,  character  or  characters  as  aforesaid, 
**  (without  lawful  excuse,  the  proof  whereof  shall  lie  upon  the 
^^  person  accused,)  every  person  so  offending  in  any  of  the  cases 
^'  aforesaid,  and  being  convicted  thereof  according  to  law,  shall 
^*  be  adjudged  a  felon,  and  shall  be  transported  for  the  term  of 
'*  fourteen  years/' 

The  sixth  section  provided  that  nothing  in  the  act  contained  s.  6.  excepts 
should  apply  to  any  paper  or  writing  whatsoever,  (oUier  than  pa-  SJ^'papc^T^ 
pers  or  writings  resembling  such  notes,  or  bills,  as  aforesaid),  ambling 
containing  any  impression  from  any  plate  or  plates,  or  other  de-  notes  or  bills) 
vice  whatsoever,  with  white  letters  upon  black,  sable,  or  dark  ^f  anVperson 
ffround  which  should,  previous  to  the  passing  of  the  act,  have  been  previous  to 
m  the  custody  of  any  person  or  persons  whatsoever,  {d)  ^{je  passing  of 


€€ 


(d)  The  58  Geo.  3.  c.  199.  re- 
citing this  act,  and  that  bankers  had 
in  ignorance  of  its  provisions  made 
and  issoed  notes,  containing  white 
letters  or  figures  on  a  dark  ground, 
and  that  it  was  expedient  ta  give  a 
reasonable  tirae  %o  them  to  call  in 


soch  notes,  and  to  issue  others,  enact- 
ed, that  no  person  should  be  prose- 
cuted under  this  act  for  having  before 
the  53  Geo.  8.  c.  139.  engraved,  &c. 
by  authority  of  any  persons  acting  as 
liankers,  any  note,  &c.  the  impress 
sion  taken  frono  which  might  contaii^ 

2  o 


40S 


Of  Forging  theSecurUi/es  of  the     [apoi^  v^ 


1  6. 4.  c.  92. 

0. 1.    Eogrsv- 
ing,  &c.  OD 
aoy  plates  for 
producing  an 
inipre(8ton  of 
all  or  any  part 
of  a  bank 
note  of  the 
bank  of  Eng- 
land without 
authority  s 


or  using  such 
plate  ; 


or  baring  such 
plate  in  cus- 
tody 5  or  ut- 
tering any  im- 
pression from 
it: 


transportation 
for  fourteen 
years.' 

S.  2.  Punish- 
ment of  per- 
sons engrav- 
ing, &c.  on 
any  plate  any 
resemblance 


The  statute  1  G.  4.  c.  92.  after  recUiiig  the  increase  of  tlie 
forgery  of  the  notes  of  the  Governor  and  Compimy  of  the  Bank 
of  England,  and  the  difficulty  of  detection,  and  a  new  plap  for  priat* 
ing  such  notes  enacts  (by  s.  1.)  ^^  that  if  any  person  or  p^^rspna- 
'^  (other  than  the  officers,  workmen,  servants,  and  agents  for  the 
'^  time  being  of  the  said  Governor  and  Company,  to  be  authoriaed 
'^  and  appointed  for  that  purpose  by  the  said  Governor  and  Com- 
^^  pany,  and  for  the  use  of  the  said  Governor  and  Comp^ay^ 
''  only,)  shall  engrave,  cut,  etch,  scrape,  or  by  any  other  art, 
'^  means,  or  device  make,  or  shall  cause  or  procure  to  pe  eagrayed^ 
*^  cut,  etched,  scraped,  or  by  any  other  art,  means,  or  device 
ff  made,  or  shall  knowingly  aid  or  assist  in  the  engraving,  cutting, 
*^  etching,  scraping,  or  by  any  other  art,  means,  or  device  makipg 
'^  in  or  upon  any  plate  of  copper,  brass,  steel,  iron,  pewter,  or 
^'  of  any  other  metal  or  mixtures  of  metal,  or  upon  wood  or  other 
^'  materials,  or  any  plate  whatsoever,  for  the  purpose  of  produc- 
''  ing  a  print  or  impression  of  all  or  any  part  or  parts  of  a  bwk 
'^  note,  or  of  a  blank  bank  note,  of  the  said  Governor  and  Com- 
^^  pany,  of  the  description  aforesaid,  vidthout  an  authority  in  writing 
*'  from  the  said  Governor  and  Company,  or  shall  use  any  such  plate 
'^  so  engraved,  cut,  etched,  scraped,  or  by  any  other  art,  means,  or 
"  device  made  or  shall  use  any  other  instrument  or  contrivance  for 
'^  the  making  or  printing  any  such  bank  note  or  blank  bank  UQte,  or 
^'  part  of  a  bank  note  of  the  description  aforesaid ;  or  if  any  person 
'^  or  persons  shall  from  and  after  the  passing  of  this  act,  without 
'^  such  authority  as  aforesaid,  knowingly  and  without  law&il  exciise 
'^  have  in  his,  her,  or  their  custody  any  such  plate  or  instrumisnt, 
'^  or,  without  such  authority  as  aforesaid,  shall  knowingly  or 
^'  wilfully  utter,  publish,  dispose  of  or  put  away  any  such  bhuik 
^'  bank  note,  or  part  of  such  bank  note,  of  the  description  More- 
^^  said,  every  person  so  offending  in  any  of  the  cases  aforesaid, 
'^  and  being  thereof  convicted  according  to  law,  shall  be  adjudged 
*'  a  felon,  and  shall  be  transported  for  the  term  of  fouirtboen 
**  years." 

The  second  section  of  the  same  statute  after  reciting  that  difcrs 
frauds  had  been  practised  by  making  and  publishing  papers  with 
certain  words  and  characters  so  nearly  resembling  the  notes  Qf  the 
Governor  and  Company  of  the  Bank  of  England,  as  to  appear, 
to  ignorant  and  unwary  persons,  to  be  the  notes  of  the  awi  Go- 


aoy  word,  &c.  ia  white  on  a  dark 
^ound,  or  for  having  made  or  printed 
by  such  authority ,  before  the  passing; 
of  the  5S  Geo.  8.  c.  139.  any  such 
note,  &c.  or  issued,  or  had  the  same 
in  their  possession,  or  who  should  be- 
fore the  1st  of  November,  18)6,  issue 
or  have  in  their  possession  any  such 
note,  the  date  whereof  should  not  be 
later  than  the  1st  November,  1813. 
But  it  provided,  that  nothing  therein 
contained  should  repeal  or  suspend 
any  provision  of  this  act  respecting 
the  engraving,  &c.  any  words,  &c. 
the  impression  taken  from  which  might 
leaembie  Bank  of  England  notes,  or 

1 


post-bills,  or  the  using  ur  ph(ts  or 
other  material,  upon  whicn  ai^  such 
word,  &c.  might  be  engraved,  0^.  or 
the  using  any  other  instrument  or  de* 
vice  for  making  or  printing  any  tach 
word,  ftc.  or  the  having  aaj  sad^ 
plate,  instrument,  or  device  10  pos- 
session, or  the  uttering,  &c.  or  having 
in  possession  any  paper  or  other  ma- 
terial containing  anv  such  word,  ^c : 
fnd  it  provided  also,  that  nothing 
therein  contained  should  repeal  or 
suspend  any  enactment,  &c  contain- 
ed in  the  IS  Geo.  3.  c.  79.  (aaftf,  397, 
el  $equ,) 
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▼emor  and  Gempany  $  and  that  it  was  necessary  for  the  seGurity  o^  gronnd 
of  the  public  that  such  practices  as  applied  to  the  notes  of  the  said  ^^^^^^^ 
Governor  and  Compan;^  of  the  aforesaid  description  should  be  pre-  tbe  ground 
rented,  enacts,  **  that  if  any  person  or  persons  from  and  after  the  ^^^^  ^^  * 
**  passing  of  the  act,  shall  engrave,  cut,  etch,  scrape,  or  by  any  und^otcf '^" 
^  other  art,  means,  or  device  make,  or  shall  cause  or  procure  to  without  tbe 
"  be  engraved,  cut,  etched,  scraped,  or  by  any  other  art,  means  aut^Jo^ty  o^ 
"  or  contrivance  made,  or  shall  knowingly  aid  or  assist  in  the  en-  * 

**  graving,  cutting,  etching,  scraping,  or  by  any  other  art,  means, 
^  or  contrivance  making,  m  or  upon  any  plate  of  copper,  brass, 
^'  steel,  iron,  pewter,  or  of  any  other  metal  or  mixture  of  metals, 
^^  or  upon  wood  or  any  other  materials,  or  upon  any  plate  what- 
^^  soever,  any  line  work,  as  or  for  the  ground  work  of  a  promis- 
^  sory  note  or  bill  of  exchange,  the  impression  taken  from  which 
*^  line  work  shall  be  intended  to  resemble  the  ground  work  of  a 
^  bank  note  of  the  said  Governor  and  Company  of  the  descrip- 
'^  tion  i^oresaid,  or  any  device  the  impression  taken  from  which 
^'  shall  contain  the  words  '  Bank  of  England,'  in  white  letters, 
^'  upon  a  black,  sable,  or  dark  ground,  either  with  or  without 
^  white  or  other  lines  therein,  or  shall  contain  in  any  part  thereof 
^^  the  numerical  sum  or  amount  of  any  promissory  note  or  bill  of 
^^  exchange  in  black  and  red  register  work,  or  shall  shew  the 
^  reversed  contents  of  a  promissory  note  or  bill  of  exchange,  or 
^^  of  any  part  of  a  promissory  note  or  bill  of  exchange,  or  shall 
^  contain  any  word  or  words,  figure  or  figj^res,  character  or  cha- 
^  racters,  pattern  or  patterns,  which  shall  be  intended  to  resem- 
^  ble  the  whole  or  any  part  of  the  matter  or  ornaments  of  any 
*'  bank  note  of  the  description  aforesaid,  or  shall  contain  any 
'^  w(Hrd,  number,  figure,  or  character  in  white,  on  a  black,  sable, 
^  or  dark  ground,  either  with  or  without  white  or  other  lines 
^  therein,  which  shall  be  intended  to  resemble  the    numerical 
^^  sum  or  amount  in  the  margin,  or  any  other  part  of  the  bank 
^'  note  of  the  said  Governor  and  Company,  without  an  author- 
^^  ity  in  writing  for  that  purpose  from   the   said   Governor,  and 
^^  Company,  to  be  produced  and  proved  by  the  party  accused ; 
^'  or  if  any  person  or  persons  shall,  fronpi  and  after  the  passing  of 
*^  this  act,  (without  such  authority  as  aforesaid,)  use  any  such  plate,  ^^  ^^^  ^^^ 
*^  wood,  or  other  materials,  so  engraved,  cut,  etched,  scraped  or  piate,  &c. 
'^  by  any  other  art,  means,  or  contrivance  made,  or  shall  use  any 
<'  other  instrument  or  contrivance  for  the  making  or  printing  upon 
<'  any  paper  or  other  material,  any  word  or  words,  figure  or  figures, 
^'  character  or  characters,  pattern  or  patterns,  which  shall  be  in- 
^*  tended  to  resemble  tbe  whole  or  any  part  of  the  matter  or  or- 
^'  naments  of  any  such  note  of  the  said  Governor  and  Company, 
'^  of  the  description  o&Mresaid,  or  any  word,  figure,  or  character, 
''  in  white,  on  a  black,  sable,  or  dark,  ground,  either  with  or  with- 
'^  out  white  or  other  lines  therein,  which  shall  be  apparently  in- 
'^  tended  to  resemble  the  numerical  sum  or  amount  in  the  margin, 
*^  or  any  other  part  of  any  bank  note  of  the  said  Governor  and 
^^  Company;  or  if  any  person  or  persons  shall,  from  and  after  tbe  or  having  luch 
^'  passing  of  this  act,  without  such  authority  as  aforesaid,  know-  platp  in  po«^ 
**  ingly  have  in  his,  her,  or  their  custody  or  possession,  any  such  J^ring^My  im^ 
'^  plate  or  instrument,  or  shall  knowingly  and  wilfully  utter,  pub-  preiaioD  from 
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**  lish  or  dispose  of,  or  put  away  any  paper  or  other  material  con- 
taining any  such  word  or  words,  figure  or  figures,  character  or 
characters,  pattern  or  patterns  as  foresaid,  or  shall  knowingly 
or  willingly  have  in  his,  her,  or  their  custody  or  possession  any 
paper  or  other  material  containing  any  such  word  or  words, 
figure  or  figures,  character  or  characters,  pattern  or  pattern^  as 
aforesaid,  (without  lawful  excuse,  the  proof  whereof  shall  lie 
**  upon  the  person   accused,)  every  person  so  offending  in  any 
^^  of  the  cases  aforesaid,  and  being  convicted  thereof  according  to 
transportaiion  tc  j^^   ghall  be  adjudged  a  felon,  and  shall  be  transported  for  the 

for  fourteen       ^^.^ri?-*** 

year8.  term  oi  fourteen  years. 

8. 3.  provides  ^^  third  section  of  the  same  statute  after  reciting  that  it  was 
that  the  Bank  expedient  that  the  name  or  names  of  the  person  or  persons  in- 
hli%e*T*  'to  ^^^'^^^^  ^^^  authorised  by  the  said  Grovemor  and  Company  to  sign 
lie  made  upon  bank  notes  on  behalf  of  the  said  Governor  and  Company,  should 
the  note  by  be  impressed  by  machinery  upon  bank  notes  of  the  description 
iTc^u  of°^^  "^^  aforesaid  in  such  form  as  might  from  time  to  time  be  adopted  by 
ture  by  hand-  the  said  Governor  and  Company,  instead  of  being  subscribed  in 
writing.  the  band-writing  of  such  person  or  persons,  respectively,  and 

that  doubts  might  arise  respecting  the  validity  of  such  notes; 
enacts,  ^^  that  all  bank  notes  of  the  said  Governor  and  Company 
of  the  description  aforesaid,  whereon  the  name  or  names  of  any 
person  or  persons  instructed  or  authorised  to  sign  such  notes  on 
'^  behalf  of  the  said  Governor  and  Company  shall  or  may  be  im- 
'^  pressed  by  machinery  provided  for  that  purpose  by  the  said 
"  Governor  and  Company,  and  with  the  authority  of  the  said  Go- 
'^  vemor  and  Company,  shall  be  and  be  taken  to  be  good  and  valid 
'^  to  all  intents  and  purposes,  as  if  such  notes  had  been  subscribed 
*'  in  the  proper  hand- writing  of  the  person  or  persons  intrusted  or 
"  authorised  by  the  said  Governor  and  Company  to  sign  the  same 
'^  respectively,  and  shall  be  deemed  and  taken  to  be  bank  notes 
^^  within  the  meaning  of  all  laws  and  statutes  whatsoever,  and 
^^  shall  and  may  be  described  as  bank  notes  in  all  indictments  and 
^^  other  criminal  and  civil  proceedings  whatsoever ;  any  law,  sta- 
^^  tute,  or  usage  to  the  contrary  notwithstanding.'^ 
Cases  upon  A  case  has  been  already  noticed  in  which  it  was  holden,  upon 

these  BtatutcB.  ^^g  ^f  ^^j^^  statutes  relating  to  forgeries  upon  the  Bank  of  £ng* 
land,  namely,  the  8  &  9  W.  3.  c.  20.  s.  36.,  (e)  that  the  ex- 
punging by  means  of  lemon-juice  an  indorsement  on  a  bank  note, 
was  holden  to  be  a  rasing  of  die  indorsement.  (/)  And  in  the 
enquiry  in  a  former  chapter  as  to  the  resemblance  which  the  forged 
instrument  must  bear  to  one  that  is  genuine,  a  case  upon  the 
statute  15  Geo.  2.  c.  18.  s.  11.  (g)  was  mentioned,  where  it  was 
holden  that  the  resemblance  to  a  bank  note  must  appear  on  the 
face  of  the  instrument ;  and  that  a  signature  '^  for  Self  and  Co;  of 
^^  my  bank  in  England,''  did  not  support  an  allegation  that  the 
paper  purported  to  be  a  bank  note :  and  further,  that  the  repre- 
sentation of  the  prisoner  could  not  alter  the  purport  of  the  instru- 
ment, (h) 

(e)  Jnie,  396.  (g)  Antey  S96. 

.  if)  Rex  V.  Big^,  S  P.  Wms.  419.         (*)  Jones*s  case,  mnU^  346. 
AnU^  320. 
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Amongst  the  few  reported  decisions  upon  the  particular  con-  Palmer  and 


struction  of  these  statutes,  it  appears  to  have  been  holden  that  a  ^^g*°*^ * 
person  knowingly  delivering  a  forged  bank  note  to  another^  for  where  one  of 
the  purpose  of  its  being  knowingly  uttered  by  such  person,  might,  ^^^  prisoners 
in  case  the  note  were  uttered  accordingly,  be  convicted  of  having  u°e^d°a*forffl 
^'  disposed  of  and  put  away  "  such  note  within  the  statute  15  G^o.  ed  bank  note 
2.  c,  13.  s.  11.5  the  provisions  of  which  are  contained^  as  has  to  the  other 
been  before  observed,  in  the  more  recent  statute  45  Geo.  3.  c.  89.  [h^^^urpose 
s.  2.  (t)     The  indictment  charged  the  two  prisoners,  John  Palmer  of  its  being 
and  Samh  Hudson,  in  one  of  several  counts,  with  feloniously  dis-  itnowingiy  ut- 
posing  of  and  putting  away  a  forged  bank  note,  knowing  it  to  be  and  the  utter- 
lorged.    Upon  the  evidence  it  appeared,  that  the  prisoner  Palmer  ed  it  accord- 
had  been  in  the  habit  of  putting  off  forged  bank  notes,  and  had  |°^Jy»  ^'^*« 
employed  the  prisoner  Hudson  in  putting  them  off;   that  on  a  ^he  prisoner, 
certiun  day  being  at  a  public^house,  he  sent  out  Hudson  with  the  who  delivered 
forged  note  in  question,  for  the  purpose  of  passing  it;  that  she  *"*'^'^?i®* 
went  to  a  neighbouring  shop,  purchased  some  handkerchiefs  for  ^^f^d  of  hav- 
six  shillings,  and  tendered  the  note  in  payment,  which  was  sus-  ing  '*  tUspated 
pected  and  stopped,  and  upon  examination  appeared  to  be  forged ;  *|  °^  *"?jr* 
that  on  the  evening  of  the  same  day.  Palmer  went  with  her  to  the  stLme^on  the 
shop ;  and  when  he  got  there  said,  ^^  This  woman  has  been  here  statute  15  Geo. 
*'  to-day,  and  offered  a  two  pound  note  which  you  have  stopped ;  ^'  ^-  ^^*  •*  ^^' 
^^  it  is  my  note,  and  I  must  have  either  the  note  or  the  change." 
Upon  these  facts  it  was  objected  by  the  counsel  for  the  prisoners, 
that  the  evidence  related  to  two  distinct  and  separate  offences,  and 
not  to  one  joint  offence ;  and  the  learned  Judge  directed  the  jury 
to  consider  whether  the  woman  was  guilty  of  uttering  the  note  at 
the  shop^  or  the  man  of  disposing  of  it  to  her ;  but  told  them 
that  they  could  not  convict  both ;  that  the  man  could  not  be  con- 
victed, unless  they  were  satisfied  that  he  gave  the  very  note  stated 
in  the  indictment  to  the  woman  for  a  fraudulent  purpose,  knowing 
it  to  be  a  bad  one ;  nor  the  woman,  unless  they  were  satisfied 
that  she  put  the  note  away  knowing  it  to  be  forged ;  and  that  they 
must  consider  which  they  would  convict,  if  either  appeared  to  be 
guilty.    The  jury  acquitted  the  woman,  and  found  Palmer  guilty ; 
but  judgment  was  respited,  in  order  that  the  opinion  of  the  Judges 
might  be  taken  upon  the  question,  whether  the  evidence  given 
would  support  the  conviction.    Their  opinion  was  afterwards  de- 
livered by  Rooke,  J.,  who  first  stated  with  respect  to  one  of  the 
counts  in  the  indictment  which  chained  the  prisoners  with  utter- 
ing and  publishing  the  note  as  true,  knowing  it  to  be  forged,  that 
it  seemed  to  be  the  general  opinion  of  the  Judges,  that  if  the 
woman  had  not  known  the  note  to  be  forged.  Palmer  might  have 
been  rightly  convicted  on  that  count ;  according  to  the  doctrine, 
that  where  an  innocent  person  is  employed  for  a  criminal  purpose, 
the  employer  must  be  answerable :  {k)  but  as  it  appeared  that  she 
knew  the  note  to  be  forged,  the  Judges  had  formed  no  opinion 
upon  the  evidence  as  applying  to  that  count,  thinking  it  sufficient 
to  consider  the  case  upon  the  count  which  charged  the  prisoners 
with  disposing  of  and  putting  away  the  note  in  question.     He 
then  proceeded  to  state,  that  upon  the  point  whether  the  facts 

(a)  JfUe^  S96,  et  $e^u.  (k)  Fost.  349.    AniCy  VoL  I.  p.  4S3^ 
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Holden's  cate. 
In  an  indict* 


amounted  to  a  disposiiig  of,  or  putting  aw&y,  within  the  meaning 
of  the  15  Geo.  2.  c.  13.  s.  11.,  there  had  been  a  considerable  dif- 
ference of  opinion  amongst  the  Judges.  That  some  of  them  had 
holden,  that  this  was  not  an  offence  withhi  the  statute ;  bebtmse 
till  the  woman  had  uttered  the  note  it  ought  to  be  considered  as  in 
the  possession  of  the  man ;  and  when  she  did  utter  it,  the  man 
was  only  an  accessory  before  the  fact,  and  should  hare  been  ao 
indicted.  But  that  the  majority  of  die  Judffes  were  of  opinion 
that  the  conviction  was  right.  And  as  to  the  constructive  pos- 
session, he  observed,  that  it  is  by  fiction  of  law  only  that  when 
the  actual  possession  is  in  one  person  the  constructive  posses^ 
sion  shall  be  considered  in  another ;  and  that  these  fictions  are 
adopted  for  the  sake  of  promoting  justice,  but  ought  not  to  be 
adopted  when  they  tend  to  defeat  that  purpose.  {I) 
In  a  more  recent  case  upon  the  statute  45  Geo.  3.  c.  89.  s.  3.(n) 
.an  objection  was  taken  to  the  indictment,  that  it  did  not  point  out 
pcMing  of,  and  the  name  of  the  person  to  whom  the  forged  note  was  disposed : 
pnttingr  away,  but,  upon  argument  in  the  Exchequer  Chamber  before  the  twelve 
noi^^k^ow-  Judges,  Lord  EUenborough,  C.  J.,  observed,  that  the  indictment 
log,  ftc^uli  contained  every  word  which  the  statute  uses  for  constituting  the 
not  necetaaiy  offence ;  and  that  the  statute  did  not  contain  the  words,  **  to  any 
Si^the  *^  person  or  persons ;"  but  to  put  off  with  intent  to  defraud  the 
^         ^        governor  and  company  of  the  Bank  of  England ;  and  the  Judges 

held  the  indictment  to  be  sufficient,  (o) 

Another  point  arose  in  the  same  case,  upon  the  evidence ;  from 
which  it  appeared  that  the  notes,  which  the  prisoners  were  charged 
with  having  disposed  of  and  put  away,  were  furnished  by  the  pri- 
soners in  consequence  of  an  application  made  to  them  by  agenti 
employed  for  that  purpose  by  the  Bank,  and  that  they  were  dtiU 
th™* ri*^  ^^  vered  to  such  agents  as  forged  notes,  for  the  purpose  of  being 
to'ageoto°em-  disposed  of  by  them.  The  facts  were,  that  in  consequence  of  tt 
ployed  by  the  great  number  of  forged  notes  having  been  circulated  in  the  neigb- 
cure'thcm"**  bourhood,  two  persons,  named  Shaw  and  Whitehead,  wefo  em- 
from  the  pii-  ployed  by  the  magistrates,  with  the  approbation  of  the  agents  for 
Bonen,  and  the  Bank,  to  detect  those  who  were  suspected  to  be  the  utterevs. 
wcre'deiivcl^d  '^'*®  prisoners  did  not  pay  the  notes  to  Shaw  and  Whitehead  as 
to  such  agents  genuine ;  but  those  persons,  for  the  purpose  of  detection,  applied 
as  forged  to  the  prisoners,  as  supposed  dealers  in  forged  bank  notes,  to  pur- 
purposc^o f*bc-  ^^^®  them ;  and  the  prisoners  accordingly  procured  them,  and 
ing  disposed  sold  them  as  forged  notes ;  so  that  Shaw  and  Whitehead  were  not 
of  by  them.       deceived  or  defrauded  in  any  of  the  instances,  nor  were  any  of  ibe 


notes  were  so 
disposed. 

And  this  of- 
fence may  be 
completed, 
though  it  ap- 
pear that  the 
notes  were 


(/)  Rex  V.  Palmer  and  Hudson, 
1804.  I  New  R.  96.  2  Leach  978. 
Rufls.  &  Ry.  78.  Thomson,  B.,  Law- 
rence, J.,  Le  Blanc,  J.,  and  Charobre, 
J.,  were  of  opinioa  that  the  convic- 
tion was  wronn:. 

(a)  Jntey  396. 

(o)  Rex  V.  Holden  and  Others,  cor, 
Chambre,  J.,  Lancatter  Sum.  Ass. 
1809,  and  argued  before  the  Judges, 
Mich.  T.  1809.  STauat  S34.  8  Leach 
1019.  Russ.  &  Rjr.  154.  The  count 
in  question  in  the  mdictment  charged 
thai  the  priaoasr  *'  on,  &c.  with  force 


•• 


•I 


and  arms  at,  &c.  feloniously  did 
dispose  of,  and  put  away  a  certain 
false,  forged,  and  counterfeit  bnnk 
*'  note,  the  tenor  of  which  was  as  fbi^ 
*'  loweth,  (an  exact  copy  set  out,)  with 
'*  intent  to  defraud  the  governor  and 
"  company  of  the  Bank  of  England, 
'*  he  (the  prisoner)  at  the  time  of  his 
^  so  disposing  of  and  putting  awa^ 
*'  the  same  mred  and  counterfeit 
**  bank  note,  then  and  there  weN 
**  knowing  such  last  mentioned  note 
**  to  be  foreed  and  counterfeited 
**  against  tfie  rormof  the  staCale,  &c.'* 
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prbonere  the  first  movers  in  the  transaction  they  had  mth  them ; 
nor  did  it  appear^  by  any  direct  evidence,  that  either  of  the  pri- 
soners, when  he  was  first  applied  to,  had  any  of  the  notes  in  his  ac- 
tual possession ;  but  they  respectively  produced  them  at  meetings 
which  took  place  subsequent  to  such  first  application.  Upon  this 
evidence,  it  was  objected  on  behalf  of  the  prisoners,  that  there  was 
no  sufficient  disposing  of  the  notes,  inasmuch  as  the  prisoners 
were  solicited  to  commit  the  act  proved  ^^inst  them  by  the  Bank 
themselves,  by  means  of  their  agents,  Ine  objection  was  over- 
ruled by  the  learned  Judge  who  tried  the  prisoners;  but  he 
thought  proj^t  td  tespit^  their  sentence,  in  otder  that  the  point 
might  be  considered  by  the  twelve  Judges ;  who  held  the  convic- 
tion right*  (j>) 

We  have  seen  that  the  offering,  disposing  of,  receiving,  or  Evidence  of 
having  possession  of  foi^d  bank  notes^  &c,  knotving  the  same  to  piity  koow- 
he  forgedy  are  made  substantive  offences  by  the  statutable  enact-  ^^t^^^ 
ments^  which  have  been  cited;  (9)    and  the  knowledge  of  the  charged  with 
forgery,  or,  as  it  is  commonly  termed,  the  guilty  knowledge^  will  uttering,  &c 
di  eoArs^,  in  prosecution^  for  such  offences,  form  a  most  material  &^f^^^' 
jMit  (if  th^  enquiry.    I'he  principal  cases  upon  this  subject  are  the  same  to  h% 
nitotibiied  in  a  former  chapter,  treating  generally  of  the  crime  of  forged. 
fbr^fe<7.(r) 

In  a  cade  wiilere  the  Bfeink  of  England  had  preferred  a  bill  of  Bankprosecu- 
iiMKtin^ttt  for  the  capitfd  oflfence  of  disposing  of  and  putting  avi^y  ^^°^. 
fi»#ged  Bsifik  of  E^ngland  notes;  and  also  another  bill  against  the  Ei^tlon  to 
sbitfe  priBotxeril  for  the  transportable  offence  of  having  the  same  proceed  for 
liW^  in  theur  possession,  knowing  them  to  be  forged,  and  had  ^^^  offence. 
cl^tM  to  proceed  on  the  latter  indictment,  it  was  holden,  that 
dthcfugh  facts  sufficient  to  support  the  capital  charge  were  made 
(Mt  in  eiiderice,  an  acquittal  for  such  minor  offence  ought  not  to 
be  dinicted,  because  the  whole  of  the  minor  offence  was  proved, 
and  it  did  not  merge  in  the  capital  offence.    And  that  the  Bank 
n^t  elect  to  proceed  on  indictments  for  the  lesser  offence,  al- 
flM>ti^  indictments  have  been  found  for  the  capital  charge,  {s) 

It  #as  also  UMd^fi  in  the  same  case,  that  it  is  not  necessary  that  signing  clerk 
iiit  Al^^in^  elerk  at  thfe  Bank  should  be  produced,  if  witnesses  not  a  neces- 
8c6iyatnted  with  his  bandwnting  state  that  the  signature  to  the  "^  ^'ne"« 
dote  i^  not  his  handwriting,  {t) 

t^  Aei  V.  Holden  sad  Otheis,  ante^        (»)  Case  of  Bank  ProsecBtions,  Ross, 

note  (ft).  &  Ry.  S7S. 
(9)  AnU^  396,  et  tequ.  (0  Id.  Ibid. 

(r)  Anie^  Cbap.  zzxii.  p.  SdS. 
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CHAPTER  THE  THIRTY-SIXTH. 


OF   FORGING  THE   SECURITIES   OF  OTHER  PUBLIC   COMPANIES* 


Forging  the      The  statute  9  Anne^  c.  21.  s.  57*  relates  to  forgeries  upon  the 
seal,  bond,  &c.  South  Sea  Company^  and  enacts,  *^  That  if  any  person  or  persona 
Sm  Cc^nvi    "  ^^^^^  foTse  OT  Counterfeit  the  common  seal  oT  the  said  company^ 
or  demanding    "  or  shall  torge,  counterfeit,  or  alter  any  bond  or  obligation  under 
payment  oo  a    ^^  the  common  seal  of  the  said  company ;  or  shall  offer  to  dispose 
&c5*^  Anne     "  ^^  ^^  f^V  ^^^7  ^^Y  s'^ch  forged,  couQterfeited,  or  altered  bond, 
c.  21.B.  57.  '    '^  (knowing  the  same  to  be  such,)  or  shall  demand  the  money 
'^  therein  contained  or  pretended  to  be  due  thereon,  or  any  part 
'^  thereof,  of  the  said  company,  or  any  of  their  officers,  (knowing 
'^  such  bond  or  obligation  to  be  forged,  counterfeited,  or  altered,) 
'^  with  intent  to  defraud  the  said  company  or  their  successors,  or 
^^  any  other  person  or  persons  whatsoeyer,''  every  such  offender 
shall  be  guilty  of  felony,  without  benefit  of  clergy.  And  the  6  Geo, 
1.  c.  4.  s.  56.  contains  similar  provisions. 
Forging  re-  The  statute  6  Geo.  I.  c.  II.  s.  50.  recites  that  the  South  Sea 

nwS^ofthe ^'  Co°^P*^^y  n^ight  issue  out  receipts  under  the  hand  or  hands  of  one 
South  Sea  ov  morc  of  their  officers,  from  time  to  time,  upon  or  for  subscrip- 
Citmpany.  tions  to  bc  taken  by  the  said  company  for  increasing  their  capital, 
8.50.^'^*  ^^'  pursuant  to  the  6  Geo.  1.  c.  4.,  and  might  also  issue  out  war- 
rants under  the  hand  or  hands  of  one  or  more  of  their  officers,  for 
the  dividend  from  time  to  time  to  be  made  to  the  prmrietors  of 
the  stock  of  the  said  company ;  and  then  enacts,  *^  That  if  any 
person  or  persons  shall  forge,  counterfeit,  or  alter  any  such  re- 
ceipt or  receipts,  warrant  or  warrants,  or  any  indorsement  or 
writing,  indorsements  or  vmtings  thereupon  or  therein,  or  shall 
^'  tender  any  such  forged,  counterfeited,  or  altered  receipt  or 
'^  receipts,  warrant  or  warrants,  or  any  such  receipt  or  receipts, 
"  warrant  or  warrants,  with  such  counterfeit  indorsement  or  writ- 
^'  ing  thereon  or  therein,  knowing  the  same  to  be  so  foiged,  coun- 
'^  teneited,  or  altered,  to  the  said  company,  or  any  of  their  offi- 
'^  cers,  or  shall  offer  to  alienate  or  dispose  of  the  same,  knowing 
'^  the  same  to  be  fort^ed,  counterfeited,  or  altered,  and  with  intent 
^'  to  defraud  the  said  company,  or  any  other  person  or  persons, 
^^  bodies  politic  or  corporate,"  every  such  person  so  offending 
shall  be  adjudged  a  felon,  without  benefit  of  clergy. 
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The  statute  12  Geo.  1.  c.  32.  b.  9.  relates  to  the  East  India  as  Forriog,  &c. 
well  as  the  South  Sea  company ;  and  enacts,  "  That  if  any  per-  ^l^^f^^tHa 
^'  son  or  persons  shall  forge  or  counterfeit  or  procure  to  be  forged  Company,  or 
**  or  counterfeited  or  willingly  act  or  assist  in  the  forging  or  coun-  South  Sea  Com- 
"  terfeiting  any  bond  or  obligation  under  the  common  seal  of  the  1**^32.^8. 9?*^ 
^^  united  company  of  merchants  of  England  trading  to  the  East 
^^  Indies,  or  any  indorsement  or  assignment  thereon,  or  on  any 
^^  bond  or  obligation  under  the  common  seal  of  the  governor  and 
^'  company  of  merchants  of.  Great  Britain,  trading  to  the  South 
^'  Seas   and  other  parts  of  America,  and  for  encouraging  the 
^^  fishery ;  or  shall  utter  or  publish  any  such,  knowing  the  same 
'^  to  be  forged  or  counterfeited,  with  intention  to  defraud  any  per- 
^^  son  (a)  whatsoever '/'  every  such  person  so  offending  shall  be 
guilty  of  felony,  without  benefit  of  clergy. 

Especial  provisions  have  also  been  made  respecting  forgeries  Forgeries  up- 
affecting  sonxe  of  the  Insurance  companies; (A)  the  English  Linen  on inturance 
Company,  (c)  the  British  Society  for  extending  the  Fisheries,  2^"P**"*^> 
8LC.{d)  and  the  Governor  and  Company  of  the  British  cast  Plate 
Glass  Manufactory,  (e)    And  the  statute-books  probably  contain 
provisions  of  a  similar  kind  relating  to  other  public  compailies, 
Bot  requiring  particular  notice  in  this  Work ;  and  which  indeed 
may  be  considered  as  having  been  rendered  of  less  importance  by 
the  general  statutes  applying  to  forgeries  committed  with  the  in- 
tention of  defrauding  any  corporation  whatsoever,(/) 


(«)  It  is  observed  in  %  East  P.  C.  c. 
19.  a.  14.  p.  886,  note  (a),  that  the 
-word  person  does  not  seem  an  appro- 
priate term,  as  applied  to  the  subject 
matter;  namely,  a  corporation t  but 
that  this  seems  included  in  the  gene- 
ral acts  of  the  2  Geo.  2.  c.  26.  and' 
31  Geo,  2.  c.  22.  s.  78.  But  see  ante^ 
369. 

(b)  By  6  Geo.  1.  c.  18.  f.  13.  as  to 
forcing  the  securities  of  tbe  London 
9Xka  Royal  Exchange  Assurance  Com-< 


panics ;  and  by  39  Geo.  3.  c.  83.  s.  22. 
hiublic,  local,  and  personal  act,)  as  to 
forging  those  of  the  Globe  Insurance 
Company. 

{c)  4  Geo.  3.  c.  37.  s.  1 5. 

{dj  26  Geo.  3.  c.  106.  s.  26. 

\e)  13  Geo.  3.  c.  38.  s.  28.  rerived 
by  38  Geo.  3.  c.  17.  s.  23.  (public, 
local,  and  personal  act.) 

if)  Poit.  Chap,  qf  the  Forgery  of 
Private  Papers^  £fe. 
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CHAPTER  THE  THIRTY-SEVENTH. 


or  FORGING  AND  TRANSPOSING  STAMPS. 


The  forglngy 

&c.  of  0tamp0> 
In  general 
made  cepitel 
offenceSy  by 
Ttrionafta- 
tntes* 


62  Geo.  3.  c. 
143.8.1. 
cnmcU,  tliat 
oflfences  in 
breach  of,  or 
in  resistance 
to,  the  reve- 
nue laws,  shall 
be  felonies 
with  benefit  of 
clergy,  unless 
declared  to  be' 
felony  without 
benefit  of 
clergy  by  this 
act. 

52  Geo.  3.  c. 
143.  s.  7. 
Forging,  ftc 
marks, 
stamps,  &c. 
used  by  the 
commlsrioners 
of  the  duties 
on  vellnm,  pa- 
per, &c.  for 
denoting  the 
duties,  or  for 
denoting  any 
derice  ror  the 
Ace  of  Spades, 
inanyptaying 


Thb  various  statutes  by  which  stamps,  miirlis,  &c.  hare  b^efi  re- 
ouired  to  be  affixed  to  written  iostnimeiits,  plate,  or  othet  ttt- 
tides,  in  order  to  denote  the  payment  of  the  duties  imposed 
thereon  by  the  Iq^latare,  have  niade  the  forpng  or  counterfdt- 
ing  audi  stampd^  marks,  ftc.  offences  of  a  very  high  degree ;  and, 
in  general,  punishable  with  death.  And  in  some  of  the  statutes 
are  iududed  the  oAlices  of  transnd^ing  stiitfips,  ttti  kno#iligly 
vttering  and  selling  articles  Hfith  tne  iiinprtosfon  of  a  forg^  A 
eoufhteneited  stamp,  &c.  upon  them ;  and  the  privately  ik  se- 
cretly using  any  genuine  stamps,  &c«  for  Uie  purpose  ot  defrand- 
ing  the  crown*  The  recent  statute,  62  Geo.  $•  c.  l43.  emUMcA 
omnces  of  this  desCriptidn ;  having  first  eilacted,  in  ihh  toUMitt^ 
words,  ^*  That,  iti  all  cases  where  any  kti  to  be  done  ot  com- 
'*  mitted  in  breach  of  or  in  resistance  to  any  part  of  the  laws  for 
^  collecting  his  Majesty's  revenue  in  Great  Britain,  would  by  th6 
'^  laws  now  in  force  subject  the  offender  to  suffer  death,  aeS  gnSty 
^^  of  felony,  without  benefit  of  clergy,  by  virtue  of  the  said  laws, 
'^  or  any  of  them,  such  act,  so  to  be  done  or  committed,  shall  be 
''  deemed  and  taken  to  be  fdony  with  benefit  of  clergy,  and  pn- 
^'  nishable  only  as  such,  unless  the  same  shall  also  be  declared  to 
'^  be  felony  without  benefit  of  clergy  by  this  act.'' 

This  statute  then  enacts,  *'  That  if  any  person  shall  form,  or 
'^  counterfeit,  or  cause  or  procure  to  be  forged  or  counteileited, 
^^  any  mark,  stamp,  die,  or  plate,  which  in  pursuance  of  any  act 
^'  or  acts  of  parliament  shall  have  been  provided,  made  or  used  by 
"  or  under  the  direction  of  the  commissioners  appointed  to  ma- 
*^  nage  the  duties  on  stamped  vellum,  parchment  and  paper,  or  by 
^^  or  under  the  direction  of  any  other  person  or  persons  Iq^y 
"  authorised  in  that  behalf,  for  expressing  or  denoting  any  duty 
^^  or  duties,  or  any  part  thereof,  wnich  shall  be  under  the  care 
^'  and  management  of  the  said  commissioners,  or  for  denoting  or 
^^  testifying  the  payment  of  any  such  duty  or  duties,  or  any  part 
'^  thereof,  or  for  denoting  any  device  appointed  by  the  said  com- 
'^  missioners  for  the  Aoe  of  Spades,  to  be  used  with  any  playing 
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**  cards ;  or  shall  forge  or  connterCeit,  or  cause  or  procure  to  be  tmOBiortm^ 
**  forged  or  counterfeited,  the  impression,  or  any  resemblance  of  ^emWanccof 
"''  the  impression,  of  any  such  mark,  stamp,  die  or  plate  as  afore-  such  Biaritf, 
**  said,  upon  any  vellum,  parchment,  paper,  card,  ivory,  gold  or  "taiopi,  Ac 
"  silver  plate,  or  other  material,  or  shall  stamp  or  mark,  or  cause  JlJ^erJcartl^* 
^^  or  procure  to  be  stamped  or  marked,  any  vellum,  parchment,  ivory'  gold  or 
**  paper,  card,  ivory,  gold  or  silver  plate,  or  other  material,  with  ^^  ^^**Jtar. 
^^  any  such  forged  or  counterfeited  mark,  stamp,  die  or  plate  as  ing/ftcwith 
^^  aforesaid,  with  intent  to  defraud  his  Majesty,  his  heirs,  &c.  of  forged  miriw, 
*'  any  of  the  duties,  or  any  part  of  the  duties  under  the  care  and  **.^*^'^J^***^ 
'^  management  of  the  said  commissioners ;  or  if  any  person  shall  ^^  §^y 
^  utter  or  sell,  or  expose  to  sale  any  vellum,  parchment,  paper,  iriUioiii  dc^- 
*•  card,  ivory,  gold  or  silver  plate,  or  other  material,  having  there-  8^' 
^  upon  the  impression  of  any  such  forged  or  counterfeited  mark, 
''  stamp,  die  or  plate,  or  any  such  forged  or  counterfeited  im- 
^^  pression  *  as  aforesaid,  knowing  the  same  respectivdy  to  be 
^^  forged  or  counterfeited ;  or  if  any  person  shall  privately  or  se- 
^'  cretly  use  any  such  mark,  stamp,  die  or  plate,  which  shall  have 
^'  been  so  provided,  made  or  used,  by  or  under  such  direction  as 
^^  aforesaid,  with  intent  to  defraud  his  Majesty,  his  heirs,  &c. 
'^  of  any  of  the  duties,  or  any  part  of  the  duties  under  the  care 
^^  and  management  of  the  said   commissioners ;   every  person 
^'  so  offending,  shall  be  adjudged  guilty  of  felony,  without  benefit 
"  of  clergy." 

The  eighth  section  of  this  statute  enacts,  **  That  if  any  person  52  Geo.3.c. 
^'  shall  transpose  or  remove,  or  cause  or  procure  to  be  transposed  ^^'^'. 
*'  or  removed,  from  one  piece  of  wrought  plate  of  gold  or  silver  to  from^r^oe 
^'  another,  or  to  any  vessel  or  ware  of  base  metal,  any  impressfon  of  wrought 
**  made  with  any  mark,  stamp  or  die,  provided,  made  or  used  by  P**^  ^  •"" 
'^  or  under  the  airection  of  the  said  commissioners  of  stamps,  or  base  meud, 
^  by  or  under  the  direction  of  any  other  person  Or  persons  fegally  tkuj  mark/ 
*'  authorised  in  that  behalf,  for  denoting  any  duty  or  duties,  or  •**J{?-  *?' '  ^ 
**  the  payment  of  any  duty  or  duties,  granted  to  his  Majesty  on  Seulinth"* 
^  gold  or  silver  plate ;  or  shall  stamp  or  mark,  or  cause  or  pro-  forged  mark, 
^'  cure  to  be  stamped  or  marked,  any  vessel  or  wartf  of  base  metal  *^™{\i^^' 
^'  with  any  mark,  stamp  or  die,  which  shall  have  been  forged  or  ^portlnl^'^ 
'^  counterfeited  in  imitation  of,  or  to  resemble  any  mark,  stamp  wrought  plate 
**  or  die  so  provided,  made  or  used  as  aforesaid ;  or  shall  sell,  ex-  ^tj^JJ^*^* 
^'  change  or  expose  to  sale,  or  export  out  of  Great  Britain,  taiy  mark,  ^imp, 
"  wrought  plate  of  gold  or  silver,  or  any  vessel  or  ware  of  base  &c.  5  or  trans- 
^  metal,  having  thereupon  the  impression  of  any  forged  or  eoun-  ^^^  ^^/ 
^^terfeited  mark,  stamp  or  die,  for  denoting  any  such  duty  or  kno^ng,  &c.| 
*^  duties,  or  the  payment  of  any  such  duty  or  duties,  or  any  orwflfaByhay- 
**  forged  or  counterfeited  impression  of  any  mark,  stamp  or  die,  Ij^aj^^^** 
^^  so  provided,  made  or  used  as  aforesaid,  or  any  impression  of  mark,  sump, 
**  any  such  mark,  stamp  or  die,  which  shall  have  been  transposed  &c. ;  made  fe- 
**  or  removed  from  any  other  piece  of  plate  as  aforesaid,  knowing  Jjl^^*^"* 
"  the  same  respectively  to  be  forged  or  counterfeited,  or  t^ans- 
^  posed  or  removed  as  aforesaid ;  or  shall  wilfully  and  without 
^'  lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  ac- 
^<  cused)  have  or  be  possessed  g(  tmy  such  forged  or  counterfeited 
^'  mark>  stamp  or  die,  for  dtnotiBg  any  buoIi  d&ty  00  dMieii,  or  the 
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^*  payment  thereof;*'  every  person  so  offending  shall  be  adjudged 
guilty  of  felony,  without  benefit  of  clergy,  (a) 
52  Geo.  3.  c.  By  the  ninth  section  it  is  enacted,  **  that  if  any  person  (not 

143.  B.  9.  (c  being  lawfully  appointed  or  authorised  so  to  do)  shall  make,  or 

having^in'^po*-  "  cause,  or  procure  to  be  made,  or  shall  knowingly  aid  or  assist 
session  any  ''  in  the  making,  or,  without  being  so  appointed  or  authorised  as 
frame,  &c.  for  a  aforesaid,  shall  knowingly  have  in  his,  her  or  their  custody  or 
mak^g  paper,  ^^  possession,  without  lawful  excuse  (the  proof  whereof  shall  lie  on 
&c.  with  the  ^^  the  person  accused,)  any  frame,  mould,  or  instrument,  for  the 
^'^^^^ok  ^""  '*  making  of  paper,  with  the  words  ^  Excise  Ofl&ce'  visible  in  the 
visible  in  the  ^'  substance  of  such  paper,  or  shall  make  or  cause,  or  procure  to 
substance;  or  ^^  be  made,  or  knowingly  aid  or  assist  in  the  making  any  paper,  in 
mSf^^c  "  ^^^  substance  of  which  the  words  *  Excise  Office '  shall  be 
My  marks,*^  "  visible ;  or  if  any  person  (except  as  before  excepted)  shall  by 
stamp,  &c.  in  ^^  any  art,  mystery  or  contrivance,  cause  or  procure  the  said  words 
tibe^^ark  ^^  '^  ^  Excisc  Office'  to  appear  visible  in  the  substance  of  any  paper 
8tamp,&c!u8ed  '^  whatever ;  or  if  any  person  (not  being  so  appointed  or  autho* 
bjthecommis-  <^  rised  as  aforesud)  shall  engrave,  cast,  cut,  or  make,  or  shall 
else  for  paper"  "  cause  or  procure  to  be  engraven,  cast,  cut,  or  made,  any  mark, 
used  for  per-  "  stamp,  or  device,  in  imitation  of  or  to  resemble  any  mark,  stamp, 
miu,  made  <<  or  device,  made  or  used  by  the  direction  of  the  commissioners 
cli^.'^'^''"'  "  ^f  ®*?^^^  ^"  England  or  Scotland,  or  the  major  part  of  them  re- 

(^  spectively,  for  the  purpose  of  printing,  stamping,  or  marking  of 
**  any  paper  to  be  used  as  or  for  a  permit  or  permits  to  accompany 
*^  any  exciseable  commodity  or  commodities  removing  or  removed 
^^  from  one  part  of  Great  Britain  to  any  other  part  thereof,  in  pur^ 
^^  suance  of  the  directions  of  any  of  the  several  statutes  requiring 
^^  such  permit,''  every  person  so  offending  shall  be  adjudged  guilty 
of  felony  without  benefit  of  clergy, 
55  Geo.  3.  c.  I'l^c  l&te  stamp  act  55  Geo,  3.  c.  184.  s.  7-  includes  the  cutting 
184. 8. 7.  in-     or  getting  off  the  impression  of  any  stamp  from  paper,  &c.  with 

tioR m-'ffettb"  ^^^^^  ^  "^  ^^^  8**"®  "P^^  ^^Y  Other  paper,  &c,  chargeable  with 
offtheimpres-  the  duties  thereby  granted;  and  makes  this  also  a  capital  offence, 
sion  of  any       This  scction  (without  referring  to  the  former  general  act  of  the 

P^,&!?,  with  *2  ^^^:  ^'  ^'  *^-)  enacts  **  that  if  any  person  shall  forge  or  coun- 
intenttouse  ^^  tcrfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  any 
the  same  upon  «  stamp  Or  die,  or  any  part  of  any  stamp  or  die,  which  shall  have 
pcr,&c.charffe«  *^  ^^^^  provided,  made  or  used,  in  pursuance  of  this  act,  or  in 
able  with  the  ^^  pursuance  of  any  former  act  or  acts,  relating  to  any  stamp  duty 
duties,  and  ct  or  duties,  Or  shall  forge,  counterfeit  or  resemble,  or  cause  or 
aitting!"get-  "  procure  to  be  forged,  counterfeited  or  resembled  the  impression 
ting  off,  &c.  ^^  or  any  part  of  the  impression  of  any  such  stamp  or  die  as  afore- 
felony  without  «  gaid,  upon  any  vellum,  parchment  or  paper,  or  shall  stamp  or 
^  ergy.  jj  mark,  or  cause  or  procure  to  be  stamped  or  marked,  any  vellum, 

^^  parchment  or  paper,  with  any  such  forged  or  counterfeited  stamp 
^^  or  die^  or  part  of  any  stamp  or  die  as  aforesaid,  with  intent  to 
^^  defraud  his  majesty,  his  heirs, &c,  of  any  of  the  duties  herebv 
^'  granted,  or  any  part  diereof ;  or  if  any  person  shall  utter  or  selL 
^^  or  expose  to  s^e  any  vellum,  parchment,  or  paper,  having  there- 

(a)  See  5  Geo.  4.  c.  52.  (local  and  personal)  s.  22.  as  to  plate  wrought  or 
made  witbta  the  town  of  BirminghMmi  aad  within  thirty  miles  thereof^ , 
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*^  upon  the  impression  of  any  such  forged  or  counterfeited  stamp 
'^  or  die,  or  part  of  any  stamp  or  die^  or  any  such  forged,  counter-* 
^^  feited  or  resembled  impression,  or  part  of  impression  as  afore-* 
^^  said,  knowing  the  same  respectively  to  be  forged,  counterfeited 
^^  or  resembled;  or  if  any  pernon  shall  privately  and  secretly  use 
^^  any  stamp  or  die  which  shall  have  been  so  provided,  made  or 
^^  used  as  aforesaid,  with  intent  to  defraud  his  majesty,  his  heirs, 
^^  &c.  of  any  of  the  said  duties,  or  any  part  thereof;  or  if  any  per- 
<<  son  shall  fraudulently  cut,  tear,  or  get  off,  or  cause  or  procure 
^^  to  be  cut,  torn  or  got  off,  the  impression  of  any  stamp  or  die 
<'  which  shall  have  been  provided,  made  or  used  in  pursuance  of 
^'  this  or  any  former  act,  for  expressing  or  denoting  any  duty  or 
<^  duties  under  the  care  and  management  of  the  commissioners  of 
^<  stamps,  or  any  part  of  such  duty  or  duties,  from  any  vellum, 
<<  parchment,  or  paper,  whatsoever,  with  intent  to  use  the  same 
<<  for  or  upon  any  other  vellum,  parchment,  or  paper,  or  any  in- 
<<  strument  or  writing,  charged  or  chargeable  with  any  of  the 
*^  duties  hereby  granted ;  then  and  in  every  such  case  every  per- 
'^  son  so  offending,  and  every  person  knowingly  and  wilfully  aid- 
^  ing,  abetting,  or  assisting  any  person  or  persons  in  committing 
<<  any  such  offence  as  aforesaid,"  shall  be  adjudged  '^  guilty  of  fe- 
**  lony  without  benefit  of  clergy/'  The  eighth  section  enacts  that  s.  8,  Powcra 
all  the  powers,  &c.  pains  and  penalties  contained  in  and  imposed  °^J^^^  **^** 
by  the  several  acts  relating  to  the  duties  by  this  act  repealed,  and  "  **  *  • 
the  several  acts  relating  to  any  prior  duties  of  the  same  kind  or 
description,  shall  be  of  full  force  and  effect  with  respect  to  the 
duties  by  this  act  granted^  as  far  as  the  same  shall  be  appli- 
cable, &c. 

The  statute  55  Geo.  3.  c.  185,  entitled  "  an  act  for  repealing  the  55  Geo.  3.  c. 
^^  stamp  office  duties  on  advertisements,  almanacks,  newspapers,  JewSutlcson 
^^  gold  and  silver  plate,  stage-coaches,  and  licences  for  keeping  advertise- 
"  stage-coaches,  now  payable  in  Great  Britain ;  and  for  grant-  ments,  aima- 
"  ing  new  duties  in  lieu  thereof,"  declares  that  the  duties  thereby  papere,°p*ir?e^ 
granted  shall  be  under  the  care  and  management  of  the  commis-  coaches,  &c/ 
sioners  of  stamps  in   Crreat  Britain,  and  requires  the  commis- 
sioners to  provide  and  use  proper  and  sufficient  plates,  stamps, 
or  dies,  for  denoting  the  duties  thereby  granted :  (b)  and  enacts 
that  the  powers,  &c.  pains  and  penalties  contained  in  and  im- 
posed by  the  acts  relating  to  the  duties  by  this  act  repealed,  and 
to  any  prior  duties  of  the  same  kind  or  description,  shall  be 
of  full  K>rce  and  effect,  with  respect  to  the  duties  by  this  act 
granted  as  far  as  the  same  shall  be  applicable,  &c.  (c)    The  sixth  S.-6.  cDacts 
section  then  enacts,  *'  that  if  any  person  shall  forge  or  counterfeit,  forgiM^&c! 
*^  or  cause  or  procure  to  be  forged  or  counterfeited,  any  plate,  any  plate,  * 
**  stamp,  or  die,  or  any  part  of  any  plate,  stamp,  or  die,  which  >tamp,  or  die, 
^*  shall  have  been  provided,  made  or  used,  in  pursuance  of  this  l^l  duties^'oiv* 
'^  or  any  former  act,  for  expressing  and  denoting   any  of  the  almanacks, &c. 
^*  duties  granted  by  this  or  any  former  act,  on  almanacks,  news-  p*"  forK»?8 1*»« 
**  papers,  and   licences  to  keep   stage-coaches ;  or  shall  forge,  [hcrco "  or 
^^  counterfeit^  or  resemble,  or  cause  or  procure  to  be  forged,  coun-  stamping  any 
*'  terfeited,  or  resembled,  the  impression,  or  any  part  of  the  im-  P^P^"^  ^*^^ 

(b)  $.  8.  .  (c)  S.  4. 
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racli  forged  <^  pression  of  any  such  plate,  stamp,  <nr  die,  upon  any  paper  "wliat- 
pUte,  stomp,  ((  soever,  or  shall  stamp  or  mark,  or  cause  or  procure  to  be  stamped 
tcring'such  *"  **  ^r  marked  any  paper  whatsoever,  with  any  such  forged  or  coun- 
paper,  know-  <^  terfeited  plate,  stamp,  or  die,  as  aforesaid,  with  intent  to  defraud 
ing,  &c.  or  se-  it  h}g  majesty,  his  heirs,  &c,  of  any  of  the  duties  hereby  granted 
anjr  piator^  ^^  <>&  almanacks,  newspapers,  and  licences  to  keep  stage-coaches, 
stomp,  or  die,  <<  or  any  part  thereof ;  or  if  any  person  shall  utter,  or  sell,  or  ex- 
"**  ?*''k^"  **  P^8®  ^  s*^®  ^^7  pftp^^  having  thereupon  the  impression  of  any 
be  guilty  of  **  such  forged  or  counterfeited  plate,  stamp,  or  die,  or  part  of  any 
felony  without  <<  plate.  Stamp,  or  die,  or  any  such  forged,  counterfeited,  or  re- 
*^^**8T'  «  sembled  impression,  or  part  of  impression  as  aforesaid,  knowing 

^^  the  same  respectively  to  be  foiled,  counterfeited,  or  resembled ; 
**  or  if  any  person  shall  privately  and  secretly  use  any  plate,  stamp, 
*^  or  die,  which  shall  have  been  so  provided,  made  or  used  as  afore- 
^^  said,  with  intent  to  defraud  his  majesty,  his  heirs,  &c.  then  every 
**  person  so  offending,  and  every  person  knowingly  and  wilfully 
**  aiding,  abetting,  or  assisting  any  person  or  persons  in  commit- 
*'  ting  any  such  offence  as  aforesaid/'  shall  be  adjudged  guilty  of 
felony  without  benefit  of  clergy. 
55  Geo.  3.  c.  '^^  seventh  section  further  enacts,  ^'that  if  any  person  shall 
185.  s.  7.  Any  "  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  coun- 
penM  foi^g-  a  terfeited  any  mark,  stamp,  or  die,  which  shall  have  been  pro- 
mark,  stMnp,  ^  vided,  made,  or  used  in  pursuance  of  this  or  any  former  act, 
or  die  used  for  ^  relating  to  any  duties  on  gold  or  silver  plate  made  or  wrought  in 
^^*&L^  th*^"  *'  Great  Britain,  for  the  purpose  of  marking  or  stamping  any  such 
in^rressionof  ^^  i^^^  ^^  silver  plate,  in  the  manner  directed  by  any  such  act,  or 
such  mark, &c.  ^  shall  forge^  Counterfeit,  or  resemble^  or  cause  or  procure  to  be 
™tam  '^^*i5«te  "  forged,  counterfeited,  or  resembled,  the  impression  of  any  such 
or  b«^^etol  ^'  mark,  stamp,  or  die,  upon  any  such  gold  or  silver  plate,  with 
with  a  forged  ^<  intent  to  defraud  his  Majesty,  his  heirs,  &c.  or  if  any  person 
""die  *OT°^'  *'  f^^Xi  mark  or  stamp,  or  cause  or  procure  to  be  marked  or 
transposing  *^  Stamped,  any  such  gold  or  silver  plate,  or  any  vessel  or  ware  of 
from  one  piece  <<  base  metal,  with  any  such  forged  or  counterfeited  mark,  stamp, 
otlfc^'orur^'  **  or  die  as  i^oresaid,  or  shall  transpose  or  remove,  or  cause  or 
base  metal  txy  '^  procure  to  be  transposed  or  removed,  from  one  piece  of  gold  or 
impression  of  «^  silver  plate  to  another,  or  to  any  vessel  or  ware  of  base  metal, 
oTdie^'or^U-  *^  ^^^  impression  made  with  any  mark,  stamp,  or  die,  which  shall 
ing  o/ezport-  '^  have  been  provided,  made,  or  used  in  pursuance  of  this  or  nnj 
ing  plate  or  «<  former  act,  for  the  purpose  of  marking  or  stamping  of  any  such 
^h  for^d  or  ^'  ?^^  ^^  silver  plate  as  aforesaid ;  or  if  any  person  shall  sell,  ez- 
transposed  '^  change,  or  expose  to  sale,  or  export  out  of  Great  Britain,  anr 
£S2i'  **^*  **'  *^  ®"^^  ^^'^  ^^  sUver  plate,  or  any  vessel  or  ware  of  base  metal^ 
don  of  ^^'  '^  having  thereupon  the  impression  of  any  such  forged  or  counter- 
mark, &c.  or  ^  felted  mark,  stamp,  or  die  as  aforesaid,  or  any  forged^  counter- 
*****^^k1k^  '^  felted  or  resembled  impression  of  any  mark,  stamp,  or  die,  so 
to^^iity  of  ^'  provided,  made,  or  used  as  aforesaid,  or  any  impression  of  any 
felony  without  '^  such  mark,  stamp,  or  die,  which  shall  have  been  transposed  or 
clergy.  <<  removed  from  any  other  piece  of  plate  as  aforesaid,  knowing  the 

^*  same  respectively  to  be  forged  or  counterfeited,  or  transposed 
**  or  removed  as  aforesaid ;  or  if  any  person  shall  wilfully,  and 
**  without  lawful  excuse  (the  proof  whereof  shall  lie  on  the  person 
"  accused)  have  or  be  possessed  of  any  such  forged  or  counter- 
'^  feited  mark,  stamp,  or  die  as  aforesaid,  or  shall  privately  and 


CBAW.  izxTii.]     Of  Fwgii^  and*Tra$mf9»»ll  fitamps.  41i 

^  Becredy  use  any  mark,  stamp,  or  die^  ao  pronded  made  or  lued 
^^  as  aforesaid,  with  intent  to  defraud  faU  M^esty,  &c.''  every  per- 
son so  offending,  and  every  person  knowingly  and  wilfully  aiding, 
abetting,  or  assisting  any  pierson  or  persons  committing  any  such 
offenee  as  aforesaid,  shall  be  ai^udged  guilly  of  felony  without 
benefit  of  clergy.  (6) 

The  late  Irish  stamp  act,  56  Geo.  3.  c.  56.  s.  37*  enacts, ''  that  if  56  Geo.  3.  c. 
^  any  person  in  any  part  of  the  United  Kingdom  of  Great  Britain  56. 8.37. 
^'  and  Ireland,  or  of  any  of  the  dominions  thereto  belonging,  shall  p^n^^L 
'^  counterfeit  or  forge,  or  cause  or  procure  to  be  counterfeited  or  type,  cQe,  &c. 
^^  forged,  any  type,  die,  mark,  or  stamp,  to  resemble  or  represent,  ^^^,  "^<"P 
**  or  be  mistaken  for  any  type,  die,  mark,  or  stamp  at  any  time  ^*^r  ^^I 
'^  heretofore  kept  or  used,  or  hereafter  to  be  kept  or  used  at  the  possession  of 
^^  stamp  office  in  Dublin^  for  denoting  the  charging  or  marking  on  counterfeit 
^*  veUum,  parchment,  or  paper,  or  other  matter  directed  to  be  S?SIJrkSj**' 
^^  stamped,  any  of  the  stamp  duties  payable  under  or  by  virtue  of  any  paper,  &c. 
^  any  act  or  acts  which  has  been  or  shall  be  at  any  time  in  totce  wiUiaoTcona- 
*'  in  Ireland,  although  such  act  or  acts  may  not  foe  m  force,  or  ^^X]  &Tor' 
'^  such  type,  die,  mark,  or  stamp  may  not  be  kept  or  used  at  the  nsing!  utter- 
^  said  stamp  ofl&ce  at  the  tune  of  such  forging  or  counterfeiting ;  |^9>  ^^  haying 
'^  or  if  any  person  or  persons  (save  and  except  such  person  or  wi£1nienrto 
^  persons  as  shall  be  lawfully  entitled  and  authorised  to  have  and  use  any  paper, 
^  to  use  the  same  for  the  purpose  of  stabping  vellum,  parchment,  ^.^^^^^^^ 
^  or  paper,  or  other  matter  directed  to  be  stamped  by  or  under  n^rk,  &c!and 
^  the  authority  of  the  said  commissioners  of  stamps  toe  the  time  alao  the  frau- 
<<  being,)  shall  have  in  his,  her,  or  their  possession,  any  type,  die,  ^^^°^'''^ 
^  or  mark  or  stamp  made  to  resemble  or  represent,  or  be  mistaken  ^^g,  &c!'by 
^  for  any  type,  die,  mark,  or  stomp,  heretofore  kept  or  used«  or  «ny  officer  of 
^  hereitfter  to  be  kept  or  used  at  the  said  stamp  office,  for  denoting  ^^^f^ 
^  the  diarging  or  marking  on  vellum,  parchment,  or  paper,  or  other  gumps,  or  the 
^^  matter  directed  to  be  stamped,  any  of  the  said  stamp  duties  so  hmjlng  potaet- 
^  payable  as  aforesaid,  although  such  type,  die,  mark,  or  stamp,  ^^f^J 
^^  shall  not  be  then  kept  or  used  at  the  said  stainp  office,  or  the  duty  frandnientiy 
^  denoted  thereby  shall  not  jbe  then  payable  in  Ireland;  or  if  any  •tamped,made 
^^  person  or  persons  shall  mark  or  impress,  or  cause  or  procure  to  ^i^^Ie  l^~ 
*'  be  marked  or  impressed  on  any  vellum,  parchment,  or  paper,  or  traaaportatta 
^*  other  matter  which  heretofore  was  or  hereafter  shall  be  directed  ^  ^^ 
'^  to  be  stamped,  any  device,  mark  or  impression  to  resemble  or 
^^  rq»resent,  or  be  mbtaken  for  any  device,  mark  or  impression 
^^  which  has  been  or  shall  be  used,  kept  or  made,  marked  or  im- 
'^  mresaed  at  the  stamp-office  in  DubUn,  for  denoting  the  charg- 
^'  mg  or  marking  on  vellum,  parchment  or  paper,  or  other  matter 
^  or  thing  so  directed  to  be  stamped,  any  of  the  said  rtamp  duties 
^^  so  pay&le  under  or  by  virtue  of  any  act  of  pariiament  which 
'^  shall  be  or  shall  have  been  in  force  in  Ireland  at  or  b^re  the 
^^  time  when  such  mark,  device  or  impression  shall  have  been  so 
*'  used,  kept  or  made,  marked  or  impressed,  at  the  said  office,  al- 
^'  though  such  act  or  acta  may  not  be  in  force,  or  such  device, 
'^  mark  or  impression,  may  not  be  used  or  kept,  marked  or  im- 
^^  pressed  at  the  said  c^ce,  at  the  time  of  such  offence  com- 

(4  See  5  Geo.  4.  c  5S.  (local  and      made  withiD  the  town  of  Birminghem^ 
persoQsi)B.  SS.  as  to  plate  wrought  or      and  withia  thirty  miles  thereof. 
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^^  mitted/  or  if  any  person  or  persons  shall  use,  utter,  vend  or 
'^  sell,  or  cause  to  l>e  used,  uttered,  vended  or  sold,  or  sfasdl  have  in 
'^  ^is  or  her  possession  with  intent  to  use,  utter,  vend  or  sell  the 
^^  same,  any  vellum,  parchment  or  paper,  or  other  matter,  with 
*'  any  counterfeit  device,  mark  or  impression  thereon,  to  resemble 
^'  or  represent,  or  be  mistaken  for  any  device,  mark  or  impression 
*^  which  has  been  or  shall  be  used,  kept  or  made  at  the  stamp- 
'^  office  aforesaid  for  the  purposes  aforesaid,  or  any  of  them,  al- 
"  though  not  then  used  or  kept  for  the  said  purposes,  or  any  of 
'^  them,  or  although  the  duty  denoted  thereby  shall  not  be  then 
^^  payable  in  Ireland^  knowing  such  device,  mark  or  impression  to 
^^  be  counterfeited,  or  if  any  officer  or  officers  in  the  employment 
"  of  the  commissioners  of  stamps,  or  any  other  person  or  persons 
'^  whatever,  shall,  with  intent  to  defraud  his  Majesty,  his  heirs, 
&c.  mark  or  impress,  or  cause  or  procure  to  be  marked  or  im- 
pressed, or  be  aiding,  abetting,  or  assisting  in  marking  or  im- 
pressing, or  in  causing  or  procuring  to  be  marked  or  impressed 
any  stamp,  mark  or  impression,  denoting  any  of  the  said  stamp 
^  duties  on  any  vellum,  parchment  or  paper,  or  other  matter  di- 
*'  rected  to  be  stamped,  not  delivered  to  him  or  them  by  or  by  the 
'^  authority  of  the  said  commissioners  of  stamps  for  the  purpose 
"  of  being  stamped  with  any  type,  die,  mark  or  stamp,  which  has 
been  or  shall  be  used,  kept  or  made  at  the  stamp  office  afore- 
said, for  denoting  the  charging  or  marking  on  vellum,  parch- 
^^  ment  or  paper,  any  of  the  said  stamp  duties  so  payable  under  or 
^^  by  virtue  of  any  act  of  parliament,  although  such  type,  die, 
''  mark  or  stamp  shall  not  be  then  kept  at  the  said  stamp  office, 
*^  or  the  duty  denoted  thereby  shall  not  be  then  payable  in  Ire- 
"  land;  or  u  any  person  or  persona  shall,  with  intent  to  defraud 
'  his  Majesty,  his  heirs,  &c.  knowingly  have  in  his,  her  or  their 
possession  any  vellum,  parchment  or  paper,  or  other  matter  re-' 
quired  to  be  stamped,  so  fraudulently  stamped  or  marked  with 
any  mark  or  stamp  to  denote  any  of  the  aforesaid  duties,''  then* 
and  in  every  of  the  said  cases,  every  such  person  so  offending 
shall  be  adjudged  a  felon,  and  shall  be  transported  for  life. 
56  Geo.  3.  c.         The  thirty-eighth  section  enacts  that,  whenever  any  veUum, 
to  the^^*88e8-   P*"^*?"^®"***  ^^  paper,  shall  be  found  in  the  possession  of  any  per- 
sion byper-      ^^  licensed  to  deal  in  and  retail  stamps^ in  Ireland,  or  who  shall 
sons  licensed    have  been  so  licensed  within  six  calendar  months  then  next  pre-' 
8UmMin/re-    f®^"*>  having  impressed  thereon  any  counterfeit  device,  mark  or 
land,  of  vel-     impression  to  resemble  or  liable  to  be  mistaken  for  any  device,  &c. 
lam,  paper,      used  kept  or  made  at  the  said  stamp -office,  although  such  de^ 

terfdt  dcn^^s"  ^^^®*  ^^'  *^*  °®*  *^"  ^^  *^  ^^^  ^^  ^f^  5  or  although  the  duty 
marks,  &c.  '  denoted  thereby  shall  not  be  then  payable  in  Ireland;  in  every', 
such  case  the  person  in  whose  possession  such  vellum,  &c.  shalt 
be  so  found,  shall  be  deemed  to  have  had  the  same  in  possession' 
with  intent  to  use,  utter  or  vend  the  same  with  such  counterfeit 
device,  &c«r  thereon,  unless  the  contrary  shall  be  satisfactorily 
proved ;  and  shall  also  be  deemed  to  have  had  such  vellum,  &c.  in 
possession,  knowing  the  stamps,  devices,  &c.  thereon  to  be  forged 
and  counterfeited,  and  be  liable  to  all  punishments,  &c.  inflicted 
upon  persons  usin^,  uttering  or  vending  false,  forged  or  coimter- 
feit  stamps,  or  having  such  false,  forged  or  coufiterfeit  Stamps  U^ 
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their  possession,  knowing  the  same  to  be  forged,  unless  such 
person  shall  in  all  cases  satisfactorily  prove  that  such  vellum,  &c. 
and  the  stamps  thereon,  were  procured  at  the  stamp-office  in 
Dublitiy  or  from  some  distributor  of  stamps  in  Ireland. 

The  fifty-second  section  of  this  statute  enacts,  that  ^^  if  any  56  Geo.  3.  c. 
'^  person  not  being  an  officer,  workman,  servant,  or  agent  for  the  56. «.  52. 
^*  time  being  of  the  said  commissioners  of  stamps,  and  authorised  inT,&c.or^' 
"  and  appointed  by  them  for  that  purpose  and  for  their  use  only,  having  posses- 
*^  shall  make  or  use,  or  cause  or  procure  to  be  made  or  used,  or  ^'^'^  ^^  w''^^- 
**  knowingly  aid  or  assiift  in  making  or  using,  or,  without  being  ft^ni"*&^fo7 
'^  authorised  and  appointed  as  aforesaid,  shall  knowingly  have  in  paper  With  the 
*'  his,  her,  or  their  custody  or  possession,  without  lawful  excuse  ^^^^*l'/  stamp 
*^  (the  proof  whereof  shall  be  on  the  person  accused)  any  frame,  makiDg,^&c? 
<^  mould,  or  instrument  for  the  making  of  paper  in  the  substance  or  baviog  pos- 
*^  whereof  the  words  *  stamp-office,'  or  the  greater  part  of  such  session  p^  any 
*^  words  would  be  visible,  or  in  the  substance  whereof  any  device  fhose  words, 
*^  or  distinction  would  be  visible,  peculiar  to  and  appearing  in  the  or  with  any 
'*  substance  of  the  paper  which  shall  from  time  to  time  be  used  by  cunar*^i^th^^ 
^'  the  commissioners  of  stamps  as  aforesaid  3  or  shall  make,  or  paper  used  i)y 
**  cause  or  procure  to  be  made,  or  knowingly  aid  or  assist  in  the  commia- 
*'  making  any  paper  in .  the  substance  whereof  there  shall   be  gj^^"  ^^ 
*^  visible  the  said  words  ^  stamp-office,'  or  the  greater  part  of  such 
*^  words,  or  any  such  device  or  distinction  peculiar  to  and  appear- 
'^  ing  in  the  substance  of  the  paper  which  shall  be  so  used  by  the 
*'  said  commissioners  of  stamps ;   or  if  any  person,  not  being 
*^  authorised  or  appointed  as  aforesaid,  shall  knowingly  have  in  his 
*^  or  her  custody  or  possession,  without  lawful  excuse,  (the  proof 
"  whereof  shall  be  on  the  person  accused)  any  paper  whatsoever  in 
**  the  substance  whereof  there  shall  be  visible  the  words  *  stamp- 
office,'  or  the  greater  part  of  such  words,  or  any  device  or  dis- 
tinction peculiar  to  and  appearing  in  the  substance  of  paper  so 
from  time  to  time  used  by  the  said  commissioners ;  or  if  any 
person  not  being  authorised  or  appointed  as  aforesaid,  shall  by 
any  art,  device,  mystery,  or  contrivance,  cause  or  procure,  or 
knowingly  aid  or  assist  in  causing  or  procuring  to  appear  in  the 
substance  of  any  paper  whatsoever  the  words  *  stamp-office,'^  or 
the  greater  part  of  such  words,  or  any  such  device  or  distinction 
peculiar  to  and  appearing  in  the  substance  of  the  paper  which 
shall  be  so  used  by  the  said  commissioners  of  stamps  ;"  every 
person  so  offending  in  any  of  the  said  cases  shall  be  adjudged  a 
felon,  and  shall  be  transported  for  the  term  of  his  or  her  life. 

By  the  fifty-eighth  section,  a  pecuniary  penalty  of  forty  pounds  56  Geo.  3.  c. 
is  imposed  upon  any  person  who,  for  the  purpose  of  evading  any  ^^^'^  ^  ^^^_ 
of  the  stamp  duties  payable  in  Ireland^  shall  execute  any  stamped  ty  of  40/.  for 
instrument  without  a  date,  or  bearing  date  prior  to  the  execution,  fcverai  fraud* 
or  shall  fraudulently  erase,  &c.  the  name  of  any  person  or  any  ^^^  ^^^^  ^^^ 
date,  &c.  engrossed  or  written  in  such  instrument,  or  shall  frau-  tie»  iu  Ireland, 
dulently  cut,  tear,  or  take  off  any  mark  or  stamp  from  any  piece  of 
vellum,  &c.  with  intent  to  use  them  for  any  other  writing,  &c.  in 
respect  whereof  any  stamp  duty  shall  then  be  payable. 

The  statute  56  Geo.  3.  c.  78.  entitled  "  An  act  for  the  better  5&  Geo.  3.  c. 
"  regulating  and  securing  the  collection  of  the  duties  on  paper  in  ^^;*JJ.p^^* 
"  Ireland,  and  to  prevent  frauds  thereui,"  imposes  large  pecu-  ^",'0^  forg- 
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iiitc  stamps, 
&c.  on  paste* 
board,  paper, 


Forging^,  &c. 
the  as^/ry 
marks  or 
stamps  on  gold 
find  silver  ma- 
nufactures. 


13  Geo.  3.  c. 
59.  8.  2.  Forg- 
ing, &c.  any 
mark  or  stamp 
used  for  gold 
or  silirer  plate 
by  the  Gold- 
smiths* Com- 
pany, or  by 
the  assayer  or 
workers  of 
plate,  or  forg- 
ing, &c.  in 
imitation  of 
such  mark, 
stamp,  &c.  or 
marking,  &c. 
any  wrought 
plate  or  base 
metal  with  a 
forged  mark 
or  stamp,  or 
transposing 
any  marks, 
&c. ;  or  selling 
or  exporting 
plate  or  base 
metal  with 
forged  or 
transposed 
marks,  &c.; 
or  bemg  poi- 


niary  penalties  on  persons  forging  stamps^  &c.  on  any  pasteboard^ 
paper^  &c.  or  having  in  possession  or  using  such  forged  stamps  ; 
and,  generally,  upon  persons  counterfeiting  any  stamps,  &c.  pro- 
vided in  pursuance  of  that  act,  having  them  in  possession  knowing 
them  to  be  counterfeited,  selling  any  paper  with  counterfeited 
stamps,  &c.  thereon,  or  committing  other  ofiences  of  a  like  na- 
ture, (e) 

Besides  the  statutes  which  relate  to  the  forging,  &c.  the  stamps 
and  marks  on  plate^  by  which  the  duty  payable  to  the  crown  is 
denoted,  there  are  others  which  relate  to  the  offences  of  forging, 
&c.  the  assay  marks  or  stamps  required  to  be  affixed  to  gold  and 
silver  manufactures  in  order  to  denote  their  standard  value.  Of- 
fences of  this  kind  were  first  made  punishable  by  the  12  Geo.  2. 
c.  26.  B.  8.  by  pecuniary  forfeiture,  and  imprisonment  in  default 
of  payment.  But  that  provision  was  repealed  by  the  statute  31 
Geo.  2.  c.  32.  s.  14 ,  which  statute,  by  s.  15.  made  the  forging  or 
counterfeiting  the  stamp,  &c.  used  for  making  plate  in  pursuance 
of  the  12  Geo.  2.  c.  26.  s.  8.  by  the  Goldsmiths'  Company,  &c. 
the  marking  plate,  &c.  with  a  forged  or  counterfeited  stamp,  the 
transposing  the  stamp,  &c.  impressed  from  one  vessel  to  another, 
the  selling  or  exporting  plate  with  a  forged,  counterfeit  or  trans- 
posed mark,  and  the  having  such  stamp,  &c.  in  possession,  fe- 
lony without  benefit  of  clergy.  This  section  of  the  31  Geo.  2.  c. 
32.  after  having  been  amended  by  the  32  Geo.  2.  c.  24.  was  re- 

!>ealed  by  13  Geo.  3.  c.  59.  a.  L    And  the  second  section  of  the 
atter  statute  made  similar  offences  felony,  punbhable  by  trans- 
portation for  fourteen  years. 

This  section  of  the  13  Geo.  3.  c.  59.  enacts,  '^  That  if  any  per^ 
^^  son  whatsoever  shall  cast,  forge  or  counterfeit,  or  cause  or  pro- 
^^  cure  to  be  cast,  forged  or  counterfeited,  any  mark  or  stamp 
^'  used,  or  to  be  used,  for  the  marking  or  stamping  gold  or  silrer 
*^  plate,  in  pursuance  of  any  act  or  acts  of  parliament  now  in 
^'  force  by  the  Company  of  Goldsmiths  in  London,  or  by  the 
^'  wardens,  or  assayer  or  assayers,  at  York,  Exeter,  Bristol,  Ches- 
*'  ter,  Norwich  or  Newcastle-upon-Tyne,  or  by  any  maker  or 
^  worker  of  gold  or  silver  plate,  or  any  or  either  of  them;  or  shall 
'^  cast,  forge  or  counterfeit,  or  cause  or  procure  to  be  cast,  forged 
*'  or  counterfeited,  any  mark,  stamp  or  impression,  in  imitation 
^'  of  or  to  resemble  any  mark,  stamp  or  impression  made,  or  to  be 
*^  made,  with  any  mark  or  stamp  used,  or  to  be  used,  as  aforesiud, 
'^  by  the  said  Company  of  Goldsmiths  in  London,  or  by  the  siud 
*^  wardens,  or  assayer  or  assayers,  or  by  any  maker  or  workers  of 
''  gold  or  silver  plate,  or  any  or  either  of  them ;  or  shall  mark  or 
^'  stamp,  or  cause  or  procure  to  be  marked  or  stamped,  any 
*'  wrought  plate  of  gold  or  silver,  or  any  wares  of  brass  or  other 
^^  base  metal  silvered  or  gilt  over,  and  resembling  plate  of  gold  or 
^^  silver,  with  any  mark  or  stamp  which  hath  been  or  snail  be 
'*  forged  or  counterfeited  at  any  time,  in  imitation  of,  or  to  re* 
^'  semble  any  mark  or  stamp  used,  or  to  be  used,  as  aforesaid,  by 
'^  the  said  Company  of  Goldsmiths  in  London,  or  by  the  said 
'^  wardens,  or  assayer  or  assayers,  or  by  any  nudier  or  worker  of 
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*'  gold  or  silver  plate^  or  any  or  either  of  them  ;  or  shall  trans-  sesscd,  know- 

*^  pose  or  remove,  or  cause  or  procure  to  be  transposed  or  re-  ed^marits^^&c^ 

^^  moved,  from  one  piece  of  wrought  plate  to  another,  or  to  any  made  punish-  * 

"  vessel  of  such  base  metal  as  aforesaid,  any  mark,  stamp  or  im-  aWe  by  trans- 

^^  pression,  made  or  to  be  made,  by  or  with  any  mark  or  stamp  14"^™™?  **' 

•^  used,  or  to  be  used,  as  aforesaid,  by  the  said  Company  of  Gold- 

^^  smiths  in  London,  or  by  the  said  wardens,  or  assayer  or  as- 

**  sayers,  or  by  any  maker  or  worker  of  gold  or  silver  plate,  or 

^^  any  or  either  of  them ;  or  shall  sell,  exchange  or  expose  to 

^^  sale,  or  export  out  of  this  kingdom,  any  wrought  plate  of  gold 

^*  or  silver,  or  any  vessel  of  such  base  metal  as  aforesaid,  with  any 

'^  such  forged  or  counterfeit  mark,  stamp  or  impression  thereon, 

^*  or  any  mark,  stamp  or  impression  which  hath  been,  or  shall  be 

^^  transposed  or  removed  from  any  other  piece  of  plate,  at  any 

^'  time,  knowing  such  mark,  stamp  or  impression,  to  be  forged  or 

**  counterfeited,  or  transposed  or  removed  as  aforesaid ;  or  shall 

**  wilfully  or  knowingly  have  or   be  possessed  of  any  mark  or 

**  stamp  which  hath  been,  or  shall  be  forged  or  counterfeited  at 

^'  any  time  in  imitation  of,  or  to  resemble  any  mark  or  stamp 

"  u^ed  or  to  be  used,  as  aforesaid,  by  the  said  Company  of  Gold- 

^'  smiths  in  London,  or  by  the  said  wardens,  or  assayer  or  as- 

*'  sayers,  or  by  any  maker  or  worker  of  gold  or  silver  plate,  of 

'^  any  or  either  of  them ;  e^ry  person  offending  in  any,  each  or 

**  either  of  the  cases  aforesaid,  and  being  thereof  lawfully  con- 

*'  victed,  shall,  by  order  of  the  Court  before  whom  such  offender 

**  shall  be   convicted,   be  transported  to  some  of  his  Majesty's 

^'  colonies  or  plantations  in  America,  for  the  term  of  fourteen 

*'  years." 

The  statute  24  Geo.  3.  sess.  2.  c.53.,  which  required  the  mark  of  24  Geo.  3.  sew. 
the  king's  head  to  be  added  both  to  gold  and  silver  manufactures  Q^^^^'c^^g^ 
to  denote  the  payment  of  the  duty  thereby  imposed,   contains  containing 
similar  provisions,  not  only  with  respect  to  such  duty  mark,  but  provisions 
with  respect  to  the  assay  marks,  and  applies  to  such  marks  when  °^JJ[j?forro  to* 
used  by  the  company  of  goldsmiths  in  Edinburgh,  and  by  the  the  13  Geo.  3« 
Birmingham  and  Sheffield  company,  as  well  as  by  the  company  c.  59. 
of  goldsmiths  in  London,  and  by  the  wardens  or  assayers  at  York, 
Mxeter,  Bristol,  &c. :  and  it  makes  the  offenders  guilty  of  felony 
without  benefit  of  clergy.  (/)     After  this  came  the  38  Geo.  3.  c. 
69.  (which  allowed  gold  wares  to  be  manufactured  at  a  lower 
standard  than  before)  and  contains  provisions  nearly  in  a  similar 
form  to  those  of  the  13  Geo.  3.  c.  59.  s.  2.  as  to  the  forging,  &c. 
any  mark  or  stamp  used,  ^^  in  pursuance  of  this  act,'   for  the 
marking  or  stamping  gold  plate  by  the  company  of  goldsmiths  in 
London  or  Edinburgh,  or  the  Birmingham  or  Sheffield  company, 
or  by  the  wardens  or  assayers  at  York,  Exeter,  Bristol,  &c. ;  but 
it  does  not  extend  to  marks,  &c.  used  by  any  maker  or  worker  of 
gold  plate ;  and  the  description  of  articles,  the  marking  or  stamp- 
ing of  which  with  a  forged  or  counterfeited  mark  or  stamp  is  made 
one  of  the  offences  therein  enumerated,  is,  '*  any  wrought  plate  of 
^*  gold,  or  any  wares  of  silver,  brass,  or  other  metal,  gilt  over,  and 

(/)  S.  IS.    And  it  refers  to  the  ist  December,  1784,  instead  of  the  5th  Jul  j, 
1758. 
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Catting,  gret- 
tiog  off,  &c. 
stamps  from 
paper;  with 
intent  to  use 
them. 

12  Geo.  3.  c. 
48.    Any  per- 
son writing 
any  writ,  man- 
date, &c.  on 
paper,  &c. 


^^  resembling  plate  of  gold."  And  the  offences  therein  enumerated 
are  not  made  capital,  but  felonies  punishable  by  transportation  for 
seven  years.  (^)  It  is  observed  as  singular  that  when  the  sub- 
ject was  under  the  review  of  the  legislature,  and  the  pumshment 
for  the  offences  under  this  act  limited  to  transportation,  offenders 
ejusdem  generis  under  a  former  act  (24  Geo.  3.  sess.  2.  c.  53.  s.  16.) 
should  be  left  subjected  to  capital  punishment.  (A) 

We  have  seen  that  the  late  stamp  act  55  Geo.  3.  c.  184.  s.  7* 
makes  the  fraudulent  cutting  or  getting  off  any  stamp  from  any 
paper,  &c.  with  intent  to  use  the  same  upon  any  other  paper,  &c. 
chargeable  with  the  duties  thereby  granted  a  capital  offence,  (t) 
A  former  statute,  12  Geo.  3.  c.  48.  contains  more  general  pro- 
visions; but  makes  the  offences  therein  mentioned  felony,  punish- 
able only  by  transportation.  It  enacts,  "  that  if  any  person  or 
"  persons  shall  write  or  engross,  or  cause  to  be  written  or  en- 
"  grossed,  either  the  whole  or  any  part  of  any  writ,  mandate, 
whereon  there  ^'  bond,  affidavit.  Or  Other  writing,  matter  or  thing  whatsoever,  in 
shall  have  been  «^  respect  whereof  any  duty  is  or  shall  be  payable  by  any  act  or 
any  othc"wS  "  ^^^®  made,  or  to  be  made  in  that  behalf,  on  the  whole  or  any 
&c.  liable  to  '  "  part  of  any  piece  of  vellum,  parchment,  or  paper,  whereon  there 
dutv,  before  "  gjjjQi  have  been  before  written  any  other  writ,  bond,  mandate, 
shall  have  been  "  affidavit,  or  Other  matter  or  thing,  in  respect  whereof  any  duty 
again  stamped;  '^  was  or  shall  be  payable  as  aforesedd,  before  such  vellum,  parch- 
?'^^!!!f"f"^*'^'"  **  nient,  or  paper,  shall  have  been  agedn  marked  or  stamped  ac- 

"  cording  to  the  said  acts ;  or  shall  fraudulently  erase  or  scrape 
'^  out,  or  cause  to  be  erased  or  scraped  out,  the  name  or  names 
'^  of  any  person  or  persons,  or  any  sum,  date,  or  other  thing  writ- 
^'  ten  in  such  writ,  mandate,  affidavit,  bond,  or  other  writing,  mat- 
'^  ter  or  thing,  as  aforesaid,  or  fraudulently  cut,  tear,  or  get  off  any 
it,  is  guilty  of  (c  mark  or  stamp,  in  respect  whereof  or  whereby  any  duties  are  or 
ma^^Jo  utins-    "  ^^'^^^  ^®  payable,  or  denoted  to  be  paid  or  payable  as  aforesaid, 

^^  from  any  piece  of  vellum,  parchment,  paper,  playing  cards,  out- 
^^  side  paper  of  any  parcel  or  pack  of  playing  cards,  or  any  part 
^^  thereof,  with  intent  to  use  such  stamp  or  mark  for  any  other 
"  writing,  matter  or  thing,  in  respect  whereof  any  such  duty  is  or 
"  shall  be  payable,  or  denoted  to  be  paid  or  payable  as  aforesaid," 
every  person  so  offending,  and  every  person  aiding,  abetting,  ^, 
to  commit  any  such  offence  shall  be  deemed  to  be  guilty  of  felony, 
and  be  transported  to  some  of  his  Majesty's  plantations  beyond 
the  seas  for  a  term  not  exceeding  seven  years.  And  it  further 
fender  escap-^  enacts  that  if  any  such  person  so  convicted  or  transported  shall 
in|  from  trans-  voluntarily  escape  or  break  prison,  or  return  from  transportation 

portation,  is  to  before  the  expiration  of  the  time,  such  person  being  thereof  law- 
suffer  as  a  —       --  --  -         -- 

felon  without 
benefit  of 
clergy. 

As  to  stamps 
on  paper,  &c. 
in  respect 
whereof  any 


ly  erasing 
names,  sums, 
&c.  or  getting 
off  any  stamp 
from  any  pa- 
per, &c.  with 
intent  to  use 


ported  for 
seven  years. 


And  an  of- 


fully  convicted,  shall  suffer  death  as  a  felon,  without  benefit  of 

clergy,  and  shall  be  tried  for  such  felony  in  the  county  where  he 

shall  be  apprehended. 

The  statutes  47  Geo.  3.  sess.  2.  c.  80.  s.  13.  and  49  Geo.  3. 

c.  81.  s.  1.  by  wjiich  the  counterfeiting  stamps,  &c.  upon  paper, 

&c.  upon  which  any  excise  duty  was  imposed,  were  repealed  by 

duty  of  excite  1  Geo.  4.  c.  58.  s.  12.  and  by  this  latter  statute  (s.  13.)  the  counter- 
is  imposed. 


(g)  38  Geo.  3.  c.  69.  8.  7. 

(h)  8  East.  P.  C.  c.  19.  s.  18.  p.  898. 


(t)  Ante^  418. 
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feiting  such  stamps,  &c.  having  counterfeit  stamps,  or  paper  with 
such  counterfeit  stamps,  &c.  in  possession,  knowing,  &c.  with 
other  offences  of  a  similar  kind,  are  subjected  to  severe  pecuniary 
penalties. 

The  statute 6 Geo.  4.  c.  119.  allows  newspapers  to  be  printed  i^^^'\^' 
on  paper  of  a  larger  size  than  was  before  permitted,  and  lays  a  stamps  on 
duty  upon  supplements  to  newspapers,  &c.;  and,  after  extending  newspapers, 
the  provisions  of  former  acts  relating  to  newspapers  to  that  act, 
enacts  "  that  if  any  person  shall  forge  or  counterfeit,  or  cause  or  Forging*  &c. 
**  procure  to  be  forged  or  counterfeited,  any  plate,  stamp  or  die,  *^*'"P^- 
**  or  any  part  of  any  plate,  stamp  or  die,  which  shall  have  been  or  p^^^Jh  forK- 
'^  shall  be  provided,  made  or  used  in  pursuance  of  this  act,  for  ex-  ed  stamps. 
^^  pressing  and  denoting  any  of  the  duties  granted  by  this  act ;  or 
**  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or 
^*  counterfeited,  the  impression,  or  any  part  or  resemblance  of  the 
'^  impression,  of  any  such  plate,  stamp  or  die,  upon  any  paper 
^  whatsoever ;  or  shall  stamp  or  mark,  or  cause  or  procure  to  be 
^^  stamped  or  marked,  any  paper  whatsoever,  with  any  such  forged 
^'  or  counterfeited  plate,  stamp  or  die  as  aforesaid,  with  intent  to 
^^  defraud  his  majesty,  his  heirs,  or  successors,  of  any  of  the  duties 
**  by  this  act  granted,  or  any  part  thereof;  or  if  any  person  shall  . 

•*  utter  or  sell,  or  expose  to  sale,  any  paper  having  thereupon  the  pcn^^^tl  forg- 
^*  impression  of  any  such  forged  or  counterfeited  plate,  stamp  or  ed  stamps,  &c. 
"  die,  or  part  of  any  plate,  stamp  or  die,  or  any  such  forged  or  subjected  to 
**  counterfeited  impression,  or  part  or  resemblance  of  impression  ^l^i^  ^"^^  " 
^  as  aforesaid,  knowing  the  same  respectively  to  be  forged,  coun- 
*^  terfeited  or  resembled ;  or  if  any  person  shall  privately  and  se- 
'^  cretly  use  any  plate,  stamp  or  die  which  shsdl  have  been  so 
^'  provided,  made  or  used  as  aforesaid,  with  intent  to  defraud  his 
**  majesty,  his  heirs  and  successors ;  then  every  person  so  offend- 
^'  ing,  and  every  person  knowingly  and  wilfully  aiding,  abetting 
*'  or  assisting  any  person  or  persons  in  committing  any  such  of- 
"  fence  as  {foresaid,  and  being  thereof  lawfully  convicted,  shall 
^^  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a  felon, 
*'  without  benefit  of  clergy." 

The  statute  10  Ann.  c.  19.  s.  97.  directed  the  commissioners  of  10  Ann.  c.  19. 
the  customs  to  provide  certain  seals  or  stamps  for  imported  linens;  "Jj^^  forgimr^of 
and  the  commissioners  for  managing  the  duties  on  silks,  calicoes,  seals  or  stamps 
linens,  and  stuffs,  to  provide  proper  seals  or  stamps  of  another  for  linens,  cali- 
kind  for  marking  such  silks,  &c.;  and  it  enacted  that  if  any  person  ^^^^*    ^' 
should  counterfeit  or  forge  any  stamp  or  seal  provided  or  made  in 
pursuance  of  that  act,  or  counterfeit  the  impression  of  the  same 
upon  any  of  the  commodities  chargeable  by  that  act,  thereby  to 
defraud  the  crown  of  the  duties  thereby  granted,  the  offender 
should  be  guilty  of  felony  without  benefit  of  clergy :  and  further 
that  if  any  person  should,  during  the  continuance  of  the  act,  sell 
any  printed,  painted,  stained,  or  dyed  silks,  calicoes,  linens,  or 
other  stuffs,  with  a  counterfeit  stamp,  knowing  the  some  to  be 
counterfeited,  with  intent  to  defraud  the  crown,  such   offender 
should  forfeit  100/.  and  stand  in  the  pillory  for  two  hours. 

The  statute  13  Geo.  3.  c.  66.  s.  5.  reciting  the  10  Ann.  c.  19.  j  5  ;ccitts 
12  Ann.  stat.  2.  c.  9.  3  Geo.  1.  c.7*  &•  1-^  andCGeo.  1.  c..4.  s.  1.  certain  doubta 
and  reciting  that  doubts  had  arisen  whether  persons  counterfeiting  "^°^7"*' 
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or  forging  any  stamp  or  seal  to  resemble  any  stamp  or  seal 
renewed  or   altered  by  the   commissioners   of  excise,  in  pursu- 
ance  of  the  authority  of  the   said   act   of   the   twelfth  year  of 
Queen  Anne,  or  counterfeiting  or  resembling  the  impression  of 
such  renewed  or  altered  stamp  or  seal,  are  subject  to  the  penalties 
and  pains  of  death  in  the  said  acts  enacted  and  declared  5  and  evil- 
minded  persons  had  thereby  been  encouraged  to  counterfeit  such 
renewed  and  altered  stamps  and  seals;  for  obviating  all  such 
And  enacts       doubts,  enacts,  *^  that  if  any  person  or  persons  whatsoever  shall^ 
sonVor^ng"^"    "  ^^  ^"7  ^™^  ^^  times  hercMter,  counterfeit  or  forge  any  stamp 
any  stamp,  &c.  *^  or  seal,  already  provided  by  the  said  commissioners,  or  which 
provided  by      «  shall  hereafter  be  by  them  provided,  renewed,  or  altered^  or 
sioncr^'ahjdl    "  ^^'^^^  counterfeit  or  resemble  the  impression  of  the  same,  upon 
be  guilty  of      ^^  any  of  the  said  commodities  chargeable  by  the  said  acts,  thereby 
felony  without  «  to  defraud  his  majesty,  his  heirs,  or  successors,  of  any  of  the 
c  ^nsY'  cc  g^jjj  duties  thereby  granted ;"  then  every  such  person  so  offend*- 

ing  shall  be  adjudged  a  felon,  and  shall  suffer  death,  as  in  cases  of 
felony,  without  benefit  of  clergy,  (k) 

Subsequent  statutes  relating  to  the  duties  of  the  customs  and 

excise  have  contained  similar  provisions,  either  by  re-enactment 

as  in  27  Geo.  3.  c.  31.  s.  13,  14^  or  by  express  reference  as  in  43 

Geo.  3.  c.  69.  s.  4. 

Construction        ^he  books  afford  but  few  cases  on  the  construction  of  the  stamp 

of  the  stamp  .       \  * 

acts.  acts. 

Field's  case.  ^  question  was  made  upon  that  part  of  the  12th  Geo.  3.  c.  48« 
Qnestion  upon  which  relates  to  the  offence  of  fraudulently  getting  off  a  stamp 
the  words  from  parchment  or  paper  with  intent  to  use  the  same  for  any  other 
in  the  statute  Writing,  &c.  (/)  whether  a  person  taking  a  stamp  from  a  writ,  fix- 
12  Geo.  3.  c.  ing  it  to  another  writ  of  the  same  kind,  and  then  selling  it  to  a 
^^*  law  stationer  to  be  disposed  of  in  his  business,  and  used  by  any 

person  who  might  purchase  it  of  him,  was  a  sufficient  using  of  it 
within  the  words  of  the  statute.     It  was  contended  on  behalf  of 
the  prisoner  that  as  the  statute  was  silent  as  to  uttering,  vending^ 
or  exposing  to  sale,  it  would  violate  the  known  rules  of  construc- 
tion, to  say,  in  so  penal  a  case,  that  the  sale  to  the  law  stationer 
was  made  with  an  intent  to  use  the  stamp  in  the  manner  described 
by  the  act.    No  opinion  of  the  Judges  upon  this  point  appears  to 
have  been  delivered ;  but  the  prisoner,  after  lying  a  long  time  in 
gaol,  was  ultimately  discharged,  (m) 
Palmer's  case.       ^^^  following  case  arose  upon  the  statute  23  Geo.  3.  c.  49.  s.  20. 
Construction     by  which  it  was  enacted  that  if  any  person  should  forge,  &c«  any 
of  the  words     gtamp  or  mark  directed  or  allowedto  be  used  by  the  act  for  the 
liable  to\he     purpose  of  denoting  the  duties  therein  mentioned,  or  should  fraa- 
said  duties"      dulently  use  any  of  the  said  stamps  or  marks,  or  should  ^  utter, 

23  Geo.^!"c?  '*  ^^P^^  ^^^^^  ^^  expose  to  sale  any  paper  liable  to  the  said  duties^ 
49.  s.  20.    '     ^^  with  any  counterfeit  mark  or  impression  thereon,^'  knowing  the 

same  to  be  counterfeited,  such  person  should  be  guilty  of  felony 
without  benefit  of  clergy.  The  indictment  against  the  prisoner 
contained  two  counts.  Tue  first,  after  stating  Uiat  a  certain  stamp 

(At)  But  as  to  the  capital  punish-  (/)  Jnte^  480. 

ment,  ftt.  and  see  58  Geo.  3.  c.  143.  (m)  Field*s  case,  0.  B.  1785.  1 
s.  1.    Ante^  410.  Leach  389. 
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was  provided  by  the  statute  for  stamping,  every  piece  of  paper 
upon  which  any  receipt,  &c.  upon  the  payment  of  money  amount- 
ing to  2/.  &c.  was  written  with  a  stamp  duty  of  2(L  &c.  stated^ 
that  the  prisoner,  intending  to  defraud  the  king  of  the  duty  on, 
&c.  *'  unlawfully,  fraudulently,  and  feloniously  did  utter  and  ex- 
pose for  sale  to  one  Hannah  Gabriel,  1,000  pieces  of  paper  liable 
to  the  said  duty  of  twopence,  with  a  counterfeit  impression  upon 
each  and  every  one  of  the  said  pieces  of  paper  resembling  the 
impression  of  the  said  stamp  then  and  there  used,  according  to 
the  form  of  the  statute,  &c.  he  the  defendant  at  the  said  time  of 
uttering,  &c.  well  knowing  the  said  impression  on  the  said  pieces 
of  paper  so  by  him  uttered,  i&c.  to  be  counterfeited ;  against  the 
form  of  the  statute,  &c/'  The  second  count  was  the  same  as  the 
first,  except  in  this  respect  that  the  words  ^^  liable  to  the  said  duty 
of  twopence"  were  omitted.  An  objection  was  taken  on  behalf 
of  the  prisoner,  on  the  ground  that  the  words  ^'  papers  liable  to 
the  said  duties"  were  entirely  void  of  the  precise  sense  and  defi- 
nition to  which  they  were  applied ;  and  also  that  the  indictment 
had  not  sufficiently  stated  the  offence  according  to  the  words  of 
the  statute.  The  prisoner  having  been  found  guilty,  the  question 
was  reserved  for  the  consideration  of  the  Judges  ;  ten  of  whom 
(Lord  C.  B.  Skjimner  and  Hotham  B.  being  absent  from  indispo- 
sition] were  unanimous  that  the  conviction  was  right;  and  their 
opinion  was  afterwards  delivered  by  Gould,  J.,  to  the  following 
effect.  The  objection  arises  upon  a  supposed  inaccuracy  of  the 
words  in  the  statute,  ^'  paper  liable  to  the  said  duties,"  in  the 
plural  number ;  which  words  the  present  indictment  has  properly 
pursued  and  necessarily  applied  to  the  particular  duty  in  question, 
viz.  the  duty  of  twopence  on  receipts ;  and  the  Judges  are  of 
opinion  that  the  indictment  is  properly  drawn,  although  a  duty 
of  one  description  only  is  mentioned.  The  material  question  is, 
what  the  legislature  meant  by  the  words  ^^  paper  liable  to  the  du- 
ties ?"  And  it  was  said  that  as  one  particular  piece  of  paper  can- 
not be  liable  to  any  of  the  duties  more  than  another,  it  would  fol- 
low that  all  the  writing  paper  in  the  world  might  be  considered  as 
**  paper  liable  to  duties,"  and  every  utterer  or  seller  of  paper  of 
any  description,  might  be  indicted  for  a  capital  offence,  in  having 
exposed  to  sale  ^'  paper  liable  to  the  said  duties."  But  the  Judges 
are  of  opinion  that,  upon  a  due  attention  to  the  present  statute,  and 
the  subsequent  statute  24  Geo.  3.  c.  7«  upon  the  same  subject,  it  will 
appear  that  the  words  '^  paper  liable  to  the  said  duties"  are  capa- 
ble of  a  clear  and  unequivocal  meaning.  The  rules  by  which  the 
expressions  of  the  legislature  are  to  be  interpreted  are ;  first,  that 
if  any  part  of  a  statute  is  penned  obscurely,  and  other  passages 
in  the  same  statute  will  elucidate  that  obscurity,  recourse  ought 
to  be  had  to  such  context  for  that  purpose  ;  and,  secondly,  that 
if  there  are  several  statutes  upon  the  same  subject,  they  are  to  be 
taken  together  as  forming  one  system,  and  as  interpreting  and  en* 
forcing  each  other.  By  adopting  these  rules  in  the  present  case  it 
will  appear  that  the  words  ^*  paper  liable  to  the  said  duties,"  are 
not  to  be  taken  in  the  large  and  absurd  sense  which  was  attempted 
to  be  imposed  upon  them,  namely,  as  applying  to  every  species  of 
paper  on  which  receipts  might  possibly  be  written,  but  are  to  be 
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taken  as  applying  distinctly  to  such  pieces  of  paper  only  as  are 
destined  or  prepared  for  the  uses  mentioned  in  the  statute.  The 
paper  which  is  destined  and  prepared  for  the  use  of  writing  re- 
ceipts thereon  is  the  paper  meiant  by  the  words  ^^  paper  liable  to 
the  duties ;"  and  therefore  all  paper  upon  the  face  of  which  a  mark 
appears  resembling  the  mark  which  the  act  requires^  is  evidently 
^^  paper  liable  to  the  duties,"  because  the  preparation  of  thus  mark- 
ing it  discovers  the  purpose  for  which  it  is  designed.  Upon  the 
papers  mentioned  in  the  indicttnent,  there  appears  a  false  stamp  or 
impression  resembling  the  true  stamp  which  the  law  requires  for 
receipts :  this  discovers  the  use  for  which  they  were  destined  and 
prepared,  and  brings  them  within  the  general  words  of  the  act, 
^'  paper  liable  to  the  said  duties/'  The  Judges  are,  therefore, 
unanimously  of  opinion  that  the  prisoner  was  properly  convicted; 
and  that  the  words  ^'  paper  liable  to  the  said  duties''  are  to  be  ap- 
plied, according  to  the  subject  matter,  to  such  paper,  which,  from 
the  counterfeit  mark  upon  it,  appears  to  be  prepared  to  be  used, 
as  if  the  mark  were  genuine,  for  a  receipt,  (n) 

It  appears  also  that  some  of  the  Judges  were  of  opinion,  that 
the  second  count  which  omits  the  words  ^^  liable  to  the  said  du- 
ties," was  sufficient ;  for  it  was  a  charge  of  fraudulently  uttering, 
&c.  paper  with  a  counterfeit  impression,  resembling  the  said 
stamps  used  in  pursuance  of  the  said  statute,  knowing,  &c. ;  and 
this  in  substance  was  a  charge  of  its  being  paper  denoted  by  the 
said  impression  to  be  destined  for  writing  receipts,  and,  as  such, 
being  paper  liable  to  that  duty.(o) 
Crut  hfi^^id*  ^  question  was  made  in  the  following  case,  as  to  a  distinction 

case.  *^  *  between  the  words  "  duties  of  excise,"  and  ^^  duties  under  the 
The  words  ^^  management  of  the  commissioners  of  excise."  The  prisoners 
"'  cUe^^and^'  ^^^^  indicted  for  forging  a  stamp  on  foreign  muslins,  printed,  &c. 
''  duties  under  ^^^  ^^^  intent  to  defraud  the  King  of  the  duty ;  and  one  of 
*|  the  manage-  them  having  been  convicted,  an  objection  was  taken  by  his  coun- 
tt  ^omads-^^^  ^^^  °^  these  grounds.  That  the  offence  was  originally  created  by 
"  sioners  of  26  Geo.  3.  c.  72.  s.  17.  by  which  the  duties  for  securing  of  which 
"  excise,"        the  Stamps  were  provided,  were  imposed.    That  by  27  Geo.  3.  c. 

noliymous/^"    *^*  ^  ^^'  *^'  ^^®  former  duties  are  repealed,  except  duties  due, 

and  penalties  and  forfeitures  incurred  at  the  time  of  passing  that 
act ;  and  therefore  it  was  argued  that  all  penalties  were  annihi- 
lated unless  re-enacted.  That  this,  as  well  as  all  preceding  sta- 
tutes, took  a  distinction  between  duties  of  excise^  and  duties 
under  the  management  of  the  commissioners  of  excise;  according 
to  what  was  observed  by  Mr.  Justice  Ashhurst,  in  Rex  t».  The 
Justices  of  Surrey,  2  Term.  Rep.  504.  That  section  38  of  the 
latter  statute  states  that  ^'  all  pains,  penalties,  fines  and  for- 
*'  feitures  of  any  nature  or  kind  whatsoever,  as  well  pains  of 
^^  death  as  others,  for  any  offence  in  force  before  the  tenth  of 
*^  May,  1787j  made  for  securing  the  revenue  of  excise,  or  other 
'^  duties  under  the  management  of  the  commissioners  of  excise, 
'^  &c.  shall  extend  to  and  be  applied  for,  and  in  respect  of  the 
"  several  duties  of  excise,  and  allowances,  bounties,  and  drawbacks 

(It)  Palmer's  case,  O.  B.  1784,  Hit.      c.   19.  s.  19.  p.  893. 
T.  1766.    1  Leach  358.    9  East.  P.  C.  (o)  S  East.  P.  C.  c.  19.  s.  19.  p.  895. 
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^'  of -duties  of  excise  thereby  charged  and  aUowed,  &c/'  That, 
therefore,  those  penalties  and  pains  of  death,  being  re-enacted 
only  so  far  as  they  relate  to  duties  of  excise,  and  not  to  duties  or 
sums  under  the  management  of  commissioners  of  excise,  (which 
was  the  case  with  respect  to  the  duty  in  question)  they  could  not 
be  revived  by  construction :  but  being  so  highly  penal,  must  be 
specially  re-enacted.  Another  objection  was  also  taken,  that  the 
indictment  did  not  pursue  the  words  of  the  statute ;  inasmach  as 
it  stated,  the  duty  to  be  chargeable  for,  on,  and  in  respect  of  fo- 
reign muslin,  &c.  whereas  the  words  of  the  statutes  imposing  the 
duty  were  "  for  and  upon  "  in  some  of  the  clauses,  **  on  in  o^ers, 
**  upon  "  in  others,  and  ^'for  "  in  the  schedule;  but  this  objection  was 
afterwards  thought  not  worth  urging.  Upon  the  principal  objec- 
tion, ten  of  the  Judges,  (all  who  were  present  at  the  conference) 
held  that  the  conviction  was  right.  Eyre,  C.  J.,  thought  that  the 
naming  of  duties  of  excise  and  duties  under  the  management  of  the 
commissioners  of  excise  was  tautology.  But  all  held  it  clear,  that 
the  expressions  were  used  as  synonymous  in  this  act ;  adverting 
to  schedule  F.,  in  which  the  duties  on  muslins  are  denominated 
*^  duties  of  excise."  {p) 

On  an  indictment  on  the  statutes  12  Geo.  8.  c.  26.  s.  8.,  31  Geo.  Lee's  case. 
2.  c.  32.  s.  14.,  and  24  Geo.  3.  c.  53.  s.  16.  for  removing  from  one  J^^^*,!^' 
€ilver  kneebuckle  to  another  silver  kneebuckle  certain  stamps,  /^oMan/anda 
marks,  and  impressions ;  to  wit,  the  king's  head,  and  the  lion  *«»  rampant, 
rampant,  with  intent  to  defraud  the  King,  against  the  statute,  &c. 
on  producing  the  silver  kneebuckle  in  evidence,  it  appeared  that 
the  mark  was  a  lion  passant,  instead  of  a  lion  rampant ;  and  the 
Court  held  the  variance  fatal,  (o) 

In  a  modern  case  it  was  holaen,  that  the  engraving  a  counterfeit  ColUcott's 
stamp  similar  in  some  parts,  though  dissimilar  in  others,  to  the  ^^\^g^^j^ 
legal  stamp,  cutting  out  the  dissimilar  parts,  concealing  the  space  ^  counterfeit 
from  whence  the  dissimilar  parts  were  cut  out,  and  then  uttering  stamp,  similar 
the  similar  parts  as  a  genuine  stamp,  amounted  to  a  forgery  and  ^^!^S^^^ 
guilty  uttering.    And  it  was  also  holdeu  in  the  same  case,  that  it  mUarin  othen 
is  not  necessary  in  an  indictment  for  forging  a  stamp,  to  set  out  to  the  legal 
the  impression  or  inscription  upon  it,  or  to  name  the  amount  of  o'^fc^Ssa^^ 
the  duty  thereby  denoted :  but  that  it  is  sufficient  to  describe  it  as  milar  parts, 
a  stamp  provided  and  used  in  pursuance  of  a  certain  act  of  parlia-  conceding  the 
ment.    The  indictment  was  framed  on  the  statute  44  Geo.  3.  c.  Jf^encctJJ, 
98.  for  forging  and  uttering  medicine  stamps,  and  consisted  of  dissimilar 
seven  counts.    The  first  count  charged  that  the  prisoner  on  the  parts  were  cut 
1st  of  November,  1811,  feloniously  did  forge  and  counterfeit,  &c,  ^tteri'nVthe'' 
a  certain  mark  provided  and  used  in  pursuance  of  a  certain  act  of  simUar  parts 
parliament,  intitled,  &c.    The  second  count  charged,  that  he  did  ««  *  ^^'^Vl® 
feloniously  utter  a  certain  paper  with  a  forged  and  counterfeit  J^^onn^  ^ 
mark,  wluch  mark  was  forged  and  counterfeited  to  resemble  a  a  forgery,  and 
certain  mark  provided  and  used  in  pursuance  of  the  sidd  act,  he  p»ity  ^'^r- 
well  knowing  the  said  mark  to  be  forged.    The  third  count  was  J°^-        . 
for  knowingly  vending  and  selling  a  certain  paper  with  a  forged  .  *  JJ^j^^ndict-* 

(p)  Rex  V.  Hall  and  Crutchfield,         (q)  Lee's  case,  0.  B.  1786.  1  Leach 
O.  B.  1795.  East.  T.   1795.    2  East.      418. 
P.  C.  <c.l9.  8.  19.  p.  895. 
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meat  for  forg^  mark,  &c.  The  four  remaining  counts  were  the  same  as  the 
d'^crUweThV*'  *^"**^^5  except  that  they  described  it  as  o  stamp  instead  of  a 
stamp  as  a  tnork :  and  all  the  counts  laid  the  intention  to  be  to  defraud  his 
Btamp  prorid-  Majesty  of  the  duties  charged  and  imposed  by  the  said  act.  It 
^urauMcrof  a  ^PP^^'^d  upon  the  evidence,  that  the  prisoner  was  a  vender  of  pa- 
ceruin  act  of  tent  medicines ;  and  sold  certain  boxes  of  Dr.  Jebb's  pills,  with 
parliament.       the  counterfeit  label  on  them.    Many  of  these  counterfeit  labeb 

were  found  in  his  possession  entire.  They  were  of  an  oblong 
form,  coloured  with  red  ink,  similarly  to  the  stamps  for  patent 
medicines  issued  by  government ;  and  having  Uke  them,  at  one 
end,  the  word  "  stamp/^  and  at  the  other  end,  the  word  *'  office,'^ 
printed  transversely,  and  on  a  blank  on  the  first  mentioned  end, 
printed  longitudinally,  the  words  *^  value  above  Is,,*  and  on  a 
blank  on  the  other  end,  also  printed  longitudinally,  the  words 
'^  not  exceeding  2^.  6d.,*'  as  the  legal  stamps  also  have ;  and  hav- 
ing in  the  centre  a  white  circle,  which,  in  the  counterfeit,  was  all 
blank,  except  that  it  bore  the  words,  ^'  Jbnes,  Bristol"  printed 
thereon  ;  whereas,  in  the  legal  stamp,  that  circular  space  was  cir- 
cumscribed with  a  red  ring,  and  inscribed  with  another  smalls 
red  ring,  and  in  the  circular  space  between  the  two  rings  were 
printed  the  words,  ^'  duty  three-pence  */*  and  on  the  space  within 
the  inner  red  ring  on  the  legal  stamp  was  impressed  in  red  ink 
the  figure  of  a  crown.  When  the  prisoner  used  these  stamps,  he 
cut  out  the  circular  space  bearing  the  words  *^  Jones,  Bristol," 
and  pasted  on  the  packets  of  medicine  the  two  ends  of  the  label 
without  the  middle  part,  and  concealed  the  deficiency  of  that 
part  by  a  waxen  seal  extending  over  it.  Stamps  were  uttered  in 
this  state  by  the  prisoner  affixed  to  the  pills  which  he  sold.  Upon 
these  facts  the  jury  found  the  prisoner  guilty :  but  two  objections 
were  taken  in  his  behalf;  first,  that  the  forged  stamp  was  not  a 
sufficiently  near  resemblance  of  the  genuine  stamp  to  constitute 
forgery ;  secondly,  that  the  indictment  was  deficient  for  not  set- 
ting out  or  describing  what  the  stamp  was  that  was  forged.  The 
objections  were  referred  to  the  consideration  of  uke  twelve 
Judges;  ten  of  whom  (Lawrence,  J.,  and  Baylev,  J.,  beings 
absent)  were  of  opinion  that  the  objections  were  unfounded,  and 
the  conviction  right.  Grose,  J.,  in  delivering  their  opinion,  said  : 
— ^As  to  the  first  point,  it  was.  proved,  ^^  that  this  stamp  had,  in 
ft  every  respect,  and  in  all  its  parts,  a  perfect  resemblance  to  a 
'^  genuine  stamp,  excepting  only  that  the  centre  part  in  a  ge- 
**  nuine  stamp,  which  specifies  and  denotes  the  duty,  was  in  the 
*'  forged  stamp  cut  out ;  and  a  paper  with  the  words  ^  Jonets, 
"  Bristol,'  on  it,  pasted  over  the  vacancy.  It  was  also  proved^ 
'^  that  those  parts  which  still  remained  were  a  perfect  resemblance 
''  of  the  same  parts  on  the  genuine  stamp,  and  that  the  whole  was 
*^  a  fabrication  so  artfully  contrived  as  to  be  likely  to  deceive  the 
*f  eye  of  every  common  observer.  An  exact  resemblance,  or  fae 
*'  simile f  is  not  required  to  constitute  the  crime  of  forgery  ;  for 
^^  if  there  be  a  sufficient  resemblance  to  shew  that  a  &lse  mak- 
"  ing  was  intended,  and  that  the  false  stamp  is  so  made  as  to  have 
'*  an  aptitude  to  deceive,  that  is  sufficient.  In  this  case  the  jury^ 
'^  by  their  verdict,  have  found  that  this  stamp  had  a  sufficient 
**  likeness  to  give  it  an  aptitude  to  deceive,  which  is  all  the  law 
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^^  requires.  As  to  the  second  point,  the  indictment  charges  the 
^'  prisoner  with  having  forged  a  certain  mark,  and  with  having 
"  littered  a  certain  paper  with  a  forged  and  counterfeited  mark, 
^^  resembling  a  mark  provided  and  used  in  pursuance  of  the  act : 
^^  and  the  other  counts  describe  it  to  be  a  stamp.  The  statute 
"  makes  the  forging  and  uttering  of  such  a  mark  or  stamp,  as  is 
^^  thereby  directed  to  be  affixed  to  these  articles,  a  capital  offence. 
^^  The  indictment  contains  all  the  words  that  the  act  requires  to 
"  constitute  the  offence."  (r) 

With  respect  to  the  trial  of  offences  against  the  stamp  acts,  the  Trial  in  the 
statute  53  Geo.  3.  c.  108.  s.  25.  enacted,  « that  from  and  after  the  t^e  offelw?* 
'^  passing  of  this  act  all  criminal  offences  committed  against  or  in  were  commit* 
*'  breach  of  any  act  or  acts  of  parliament  now  in  force,  for  grant-  ted,  53  Geo.3» 
^'  ing  or  securing  any  of  the  duties  under  the  management  of  the  ^'  *®®'  ■•  ^* 
^^  commissioners  of  stamps,  shall  and  may  be  inquired  of,  tried, 
^'  and  determined,  either  in  the  county  or  city,  or  town  and 
^^  county  where  the  offence  shall  be  committed,  or  where  the 
*'  party  or  parties  accused,  or  any  of  them,  shall  be  apprehended.'^ 

(r)  CoHicott'8  case,  0.  B.  ISiS,  ar-      1819.    8  Leach  1048.    4  Taunt.  300b 
gued  before  the  Judges,  S5  April,      8  Ru8S.&  Ry.  212, 829. 
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OF  THJB   FORGEBY  OF  OFFICIAJL  PAPERS^  SECURITIES^  AND 

DOCUMENTS. 


Forffiog  tbe 
nark,  &c.  of 
the  receiver  of 
prefinet  at  the 
alienatioa  of- 
fice, 32  Geo.  2. 
c.  14.- 8.  9. 
52  Geo.  3.  c. 
143.  B.  5. 


Uttering  a 
false  certifi" 
cate  of  a  con- 
yiction  for  a 
previouB  fe- 
lony. 


Forgeries  of  official  papers^  securities,  and  documents  have 
been. made  in  many  instances  the  subject  of  especial  legislative 
enactments. 

By  the  statute  32  Geo.  2.  c.  14.  the  receiver  of  the  prefines  at 
the  alienation  office  was  directed  to  receive  the  post  fine  at  the 
same  time  on  every  writ  of  covenant  sued  out  for  the  passing  of 
fines  in  the  Common  Pleas,  and  to  indorse  the  receipt  of  the  same 
thereon,  with  his  name  and  mark  of  office.  The  ninth  section 
then  enacted,  that  if  any  person  should  make,  forge,  or  counter- 
feit, or  cause  or  procure,  &c.  the  mark  or  hand  of  such  receiver, 
whereby  such  receiver  or  any  other  person  or  persons  should  or 
might  be  defrauded,  ot  suffer  any  loss  thereby,  every  person  con- 
victed of  such  offence  should  be  deemed  guilty  of  felony,  and 
suffer  death  without  benefit  of  clergy,  (a)  The  more  recent  sta- 
tute 52  Geo.  3.  c.  143.  s.  5.  enacts,  '^  that  if  any  person  shall 
"  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be  made, 
'^  forged,  or  counterfeited,  the  mark  or  hand  of  the  receiver  of  the 
<^  prefines  at  the  alienation  office,  upon  any  vtrit  of  covenant, 
^'  whereby  such  receiver  or  anv  other  person  shall  or  may  be  de- 
^^  frauded,  or  suffer  any  loss  thereby ;  every  person  so  offending 
'^  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a 
*^  felon  without  benefit  of  clergy."  (6) 

The  statute  7  &  8  Geo.  4.  c.  28.  s.  11.  after  reciting  the  expe- 
diency of  providing  for  the  more  exemplary  punishment  of  of- 
fenders who  commit  felony  after  a  previous  conviction  for  felony, 
and  enacting  such  punishment,  regulates  the  form  of  indictment 


(a)  As  to  the  capital  part  of  the 
paaishment,  qu,  and  see  post,  note  (b), 

(b)  The  first  section  of  this  statute 
enacts,  **  that  in  all  cases  where  any 
*<  act  to  be  done  or  committed  after 
**  the  passing  of  this  act,  in  breach  of^ 
'*  or  in  remtancc  to  any  part  of  ^he 
*'  laws  for  collecting  his  Majestv's 
**  revenue  in  Great  Britain,  would  by 
"  the  laws  now  in  force  subject  the 


<  offender  to  suffer  death,  as  guilty 

*  offelony,  without  benefit  of  clergy, 

*  by  virtue  of  the  said  laws,  or  any  of 

*  them,  such  act,  so  to  be  done  or 

*  committed,  shall  be  deemed  and 

*  taken  to  be  felony  with  benefit  of 

*  clergy,  and  punishable  only  as  such, 
'  unless  the  same  shall  also  be  de- 

*  dared  to  be  felony  without  benefit 

*  of  clergy,  by  this  act " 
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for  the  subsequent  feloDyy  and  then  enacts,  that  ^'  a  certificate 
*'  containing  the  substance  and  effect  only  (omitting  the  formal 
^'  part)  of  the  indictment  and  conviction  for  the  previous  felony, 
^^  purporting  (o  be  signed  by  the  clerk  of  the  court,  or  other  offi- 
'^  cer  having  the  custody  of  the  records  where  the  offender  was 
'^  first  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  (for 
^  which  certificate  a  fee  of  six  shillings  and  eight-pence,  and  no 
'^  more,  shall  be  demanded  or  taken,)  shall,  upon  proof  of  the 
'^  identity  of  the  person  of  the  offender,  be  sufficient  evidence  of 
'^  the  first  conviction,  without  proof  of  the  signature  or  official 
^'  character  of  the  person  appearing  to  have  signed  the  same ;  and 
^^  if  any  such  clerk,  officer,  or  deputy  shall  utter  a  false  certificate 
^  of  any  indictment  and  conviction  lor  a  previous  felony,  or  if  any 
'^  person,  other  than  such  clerk,  officer,  or  deputy,  shall  sign  any 
^'  such  certificate  as  such  clerk,  officer,  or  deputy,  or  shall  utter 
^^  any  such  certificate  with  a  false  or  counterfeit  signature  thereto, 
^^  every  such  offender  shall  be  guilty  of  felony,  and,  being  law* 
'^  fully  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
^^  Court,  to  be  transported  beyond  the  seas  for  the  term  of  seven 
^^  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
^^  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
^^  privately  whipped,  (if  the  Court  shall  so  think  fit,)  in  addition 
"  to  such  imprisonment/^ 

The  statute  42  Geo.  3.  c.  116.  consolidated  the  former  acts  for  Forgery  of 
the  redemption  and  sale  of  the  land  tctx ;  and  it  enacted,  (by  ^^^l^' 
8.  194.),  **  that  if  any  person  shall  forge,  counterfeit,  or  alter,  or  fortheVe- 
^^  cause  or  procure  to  be  forged,  counterfeited,  or  altered,  or  demption  or 
*^  knowingly  or  wilfully  act  or  assist  in  the  forging,  counterfeiting,  ^\^l  ^^^  a2 
^^  or  altering  any  contract  or  contracts  for  the  redemption  or  sale  Qeo.  3.  c.  116. 
'^  of  any  land  iaXy  or  any  assignment  or  assignments  of  any  such  s.  194. 
*'  land  tax,  or  of  any  such  contract  or  contracts,  or  of  any  portion 
"  of  land  tax  therein  comprised,  or  any  certificate  or  certificates 
^^  of  the  commissioners  of  land  tax  or  of  supply,  or  of  any  chief 
'^  magistrate  authorised  by  this  act  to  make  out  such  certificate  or 
^'  certificates,  or  of  the  surveyor-general  of  the  land  revenue  of  the 
^'  crown,  or  of  the  duchy  of  Cornwall,  or  any  certificate  or  certi- 
'^  ficates,  receipt  or  receipts,  of  the  cashier  or  cashiers  of  the 
^<  governor  and  company  of  tiie  Bank  of  England,  or  any  certifi- 
^'  cate  or  certificates,  or  attested  copy  of  any  certificate  or  certifi- 
'^  cates,  directed  by  this  act  to  be  made  out  by  the  proper  officer, 
"  or  shall  wilfully  deliver  or  produce  to  any  person  or  persons 
'^  acting  under  the  authority  of  this  act,  or  shall  utter  any  such 
'^  forged,  counterfeited,  or  altered  contract  or  contracts,  assign- 
^'  ment  or  assignments,  certificate  or  certificates,  receipt  or  re- 
'^  ceipts,  knowing  the  same  to  be  forged,  counterfeited,  or  altered, 
^'  with  intent  to  defraud  his  Majesty,  his  heirs,  &c.  or  any  body  or 
'^  bodies  politic  or  corporate,  or  company  or  other  person  or  per* 
'^  sons  whomsoever,''  then  and  in  every  such  case,  all  and  every 
person  or  persons  so  offending  shall  be  adjudged  guilty  of  felony, 
without  benefit  of  clergy,  (c)     The  statute  52  Geo.  3.  c.  143.  s.  6.  52  Geo.  3.c. 
enacts  ^'  that  if  any  person  shall  forge,  counterfeit,  or  alter,  or  1^3.  i .  6. 

(e)  See  a;if«,  note  (b). 
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FoTgwpy  of 
excise  permUSf 
4rc.    23  G«o. 
3.  c.  70.  8.9. 
52  Geo.  3.  c. 
143. 8.  9. 


Forging,  &c. 
debentures  or 
certiftcateSffor 
the  return  of 
money  from 
duties  of  cus- 
toms or  excise, 
52  Geo.  3.  c. 
143.  8. 10. 


^^  cause  or  procure  to  be  forged,  counterfeited,  or  altered,  or  know- 
'^  ingly  or  wilfully  act  or  assist  in  the  forging,  counterfeiting,  or 
'^  altering  any  contract,  assignment,  certificate,  receipt,  or  attested 
^^  copy  of  any  certificate  made  out  or  purporting  to  be  made  out 
^'  by  any  person  or  persons  authorised  to  make  out  the  same  by 
^^  any  act  of  parliament  touching  the  redemption  or  sale  of  the 
'^  land  tax,  or  of  any  part  thereof ;  or  if  any  person  shall  wilfully 
^'  utter  any  such  forged,  counterfeited,  or  altered  contract,  assign* 
'^  ment,  certificate,  receipt,  or  attested  copy  of  certificate,  know* 
^^  ing  the  same  to  be  forged,  counterfeited,  or  altered,  with  intent 
^'  to  defraud  his  Majesty,  his  heirs,  or  successors,  or  any  body  or 
"  bodies  politic  or  corporate,  or  other  person  or  persons;"  every 
person  so  offending  shall  be  adjudged  guilty  of  felony  without 
benefit  of  clergy. 

The  statute  23  Geo.  3.  c.  70.  s.  9.  made  the  forgery  of  excise 
permitSy  &c.  a  capital  felony :  {d)  and  a  clause  nearly  similar  is 
contained  in  the  recent  statute  52  Geo.  3.  c.  143.  s.  9.  which 
enacts,  that  if  any  person  not  being  authorised  shall  make,  &c.  or 
knowingly  have  in  possession,  without  lawful  excuse,  any  frame, 
&c.  for  the  making  of  paper,  with  the  words  '^excise  office" 
visible  in  the  substance  of  such  paper,  or  shall  make,  &c.  any 
paper  in  the  substance  of  which  the  words  '^  excise  office  "  shall 
be  visible;  or  shall  cause  or  procure  the  said  words  ^^ excise 
office '^  to  appear  visible  in  the  substance  of  any  paper  what^ 
ever ;  (e)  or  ii  any  person  (not  being  lawfully  appointed  or  au- 
thorised so  to  do),  "  shall  engrave,  cast,  cut,  or  make,  or  shall 
cause  or  procure  to  be  engraven,  cast,  cut,  or  made,  any  mark» 
stamp,  or  device,  in  iinitation  of  or  to  resemble  any  mark, 
stamp,  or  device,  made  or  used  by  the  direction  of  the  commis- 
siouers  of  excise  in  England  or  Scotland,  or  the  major  part  of 
them  respectively,  for  the  purpose  of  printing,  stamping,  or 
*'  marking  of  any  paper  to  be  used  as  for  a  permit  or  permits  to 
'  accompany  any  exciseable  commodity  or  commodities  removing 
or  removed  from  one  part  of  Great  Britain  to  any  other  pari 
**  thereof  in  pursuance  of  the  directions  of  any  of  the  several  sta- 
^'  tutes  requiring  such  permit ;''  every  person  so  o£Eending  shall 
be  adjudged  guilty  of  felony  without  benefit  of  clergy.' 

Hie  tenth  section  of  the  statute  52  Geo.  3.  c.  143.  enacts, 
*^  That  if  any  person  shall,  with  intent  to  defraud  his  majesty^ 
^'  falsely  make,  forge,  counterfeit  or  alter,  or  cause  or  procure  ta 
'^  be  falselv  made,  forged,  counterfeited  or  altered,  or  willingly  as- 
*^  sist  in  falsely  making,  forging,  counterfeiting  or  altering  any 
<'  debenture^  or  any  certificate  for  the  payment  or  return  of  any 
^  money,  or  any  part  of  any  such  debenture  or  certificate,  or  any 
^'  signature  thereon,  in  any  case  in  which  such  debenture  or  cer- 
^'  tificate  is  by  any  act  or  acta  of  parliament  relating  to  the  duties 
*'  of  customs  or  excise  required  or  directed  to  be  given  or  granted; 
or  shall  wilfully,  with  such  intent  as  aforesaid,  utter,  publish  or 
make  use  of  any  such  debenture  or  oertificate,  or  part  thereof 
so  being  wholly  or  in  part  falsely  made,  forged,  counterfeited  or 


i( 


ft 


(d)  See  ante^  note  (ft). 


(e)  See  the  first  part  of  this  teclioa 
more  at  large,  ante,  412. 
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altered ;''  every  person  so  offending,  shall  be  adjudged  guilty  of 
felony,  without  benefit  of  clergy. 

The  statute  46  Geo.  3.  c.  75.  s.  8.  enacts,  '^That  if  any  person  Foin^ing,  &c. 
**  or  persons  shall  knowingly  and  wilftilly  forge  or  counterfeit,  or  handwriting  of 
'^  cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly  the  reretVcr- 
**  and  wilfully  act  or  assist  in  forging  or  counterfeiting  the  name  ^'^^JTf'^  ***"?" 
*^  or  handwriting  of  the  receiver-general  of  the  excise  for  the  time  J^  excSft^e 
*^  being,  or  of  the  comptroller  of  the  cash  of  the  excise,  or  the  Geo.  3.  c.  75. 
^^  person  or  persons  duly  authorised  as  aforesaid,  to  any  draft,  in-  »*  8* 
**  strument,  or  writings  whatsoever,  for  or  in  order  to  the  receiving 
'^  or  obtaining  any  of  the  money  in  the  hands  or  custody  of  the 
^'  governor  and  company  of  the  Bank  of  England,  on  account  of 
^*  the  receiver-general  of  the  excise,  or  shall  forge  or  counterfeit, 
"  or  cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly 
'^  and  wilfully  act  or  assist  in  the  forging  or  counterfeiting  any 
^  draft,  instrument,  or  writing  in  form  of  a  draft,  made  by  such 
**  receiver-general,  or  the  person  or  persons  authorised  as  afore- 
'^  said,  or  shall  utter  or  publish  any  such,  knowing  the  same  to  be 
^^  forged  or  counterfeited,  with  an  intention  to  defraud  any  person 
"  whomsoever ;"  every  person  so  offending,  shall  be  guilty  of 
felony,  without  benefit  of  clergy. 

By  the  48  Geo.  3.  c.  82.  which  relates  to  Ireland  only,  it  wad  Graptingy  06- 
enacted,  "  That  if  any  person  whatever  shall  fraudulently,  or  with-  to\«»>ng»  «' 
**  out  being  duly  authorised  thereto,  issue  or  give  out,  or  cause  to  ^^j/in  A-e- 
'^  be  issued  or  given  out,  or  be  aiding  or  assisting  in  issuing  or  land^  48  Geo. 
^^  giving  out  any  blank  permit^  or  any  permit  not  duly  authorised  3.  c.  82.  s.  4. 
'^  by  a  preceding  request-note ;  or  shall  fill  up  any  blank  permit, 
^^  not  duly  authorised  by  a  preceding  request-note ;  or  if  any  per- 
^^  son  shail  fill  up  or  issue  any  permit  not  corresponding  to  or  an- 
^^  Bwering  with  the  duplicate  thereof  in  the  possession  of  the  of - 
^'  fioer ;  or  if  any  person  shall  obtain  or  make  use  of  any  permit 
^'  BO  unduly  or  fraudulently  issued  3'^  such  person,  so  offending  in 
any  of  the  cases  aforesaid,  shall  be  adjudged  a  felon,  and  be  trans- 
ported for  the  term  of  life,  or  for  seven  years,  or  be  sentenced  to 
Buch  other  less  punishment  as  the  Court  who  shall  try  such  per- 
son shall  direct. 

The  statute  46  Geo.  3.  c.  76.  s.  9.  enacts,  '^That  if  any  person  Foi^ngin- 
*^  or  persons  shall  knowingly  and  wUfully  forge  or  counterfeit  or  Jj^meot*  in 
*•  cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly  ^y^^  recetwr- 
^'  and  wilfully  act  or  assist  in  forging  or  counterfeiting  the  name  general  of  the 
**  or  handwriting  of  the  receiver-general  of  the  stamp  duties  for  ^^Jg^^'j 
'^  the  time  being,  or  of  his  clerk,  or  of  either  of  the  commissioners  c.  7*6.  s.  9.     ' 
**  of  stamps,  to  any  draft,  instrument,  or  writing  whatsoever,  for 
^*  or  in  order  to  the  receiving  or  obtaining  any  of  the  money  in  the 
'^  hands  or  custody  of  the  governor  and  company  of  the  JBank  of 
'^  England,  on  account  of  the  receiver-general  of  the  stamp  duties^ 
^'  or  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or 
'^  counterfeited,  or  knowingly  and  wilfully  act  or  assist  in  the 
^^  forging  or  counterfeiting  any  draft,  instrument,  or  writing  In 
*^  form  of  a  draft,  made  by  such  receiver-general  or  his  clerk,  or 
^'  shall  utter  or  publish  any  such,  knowing  the  same  to  be  forged 
<^  or  counterfeited,  with  an  intention  to  defraud  any  person  whom- 
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'^  soever  ;'*  every  person  so  offending  shall  be  guilty  of  felony, 
without  benefit  of  clergy. 

The  statute  6 Geo.  4.  c.  106.  s.  27.  enacts  "that  if  any  person 
^^  or  persons  shall  knowingly  and  wilfully  forge  or  counterfeit,  or 
**  cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly 
"  and  wilfully  act  or  assist  in  forging  or  counterfeiting  the  name 
*^  or  handwriting  of  any  receiver-general  of  the  customs,  or  of  any 
"  comptroller-general  of  the  customs,  or  of  any  person  acting  for 
*'  them  respectively  as  aforesaid,  to  any  draft,  instrument,  or  writ- 
"  ing  whatsoever,  for  or  in  order  to  the  receiving  or  obtaining  any 
"  of  the  money  in  the  hands  or  custody  of  the  governor  and  com- 
^^  pany  of  the  Bank  of  England,  on  account  of  the  receiver-general 
^^  of  the  customs;  or  shall  forge  or  counterfeit,  or  cause  or  pro- 
^^  cure  to  be  forged  or  counterfeited,  or  knowingly  and  wilfully  act 
^^  or  assist  in  the  forging  or  counterfeiting  any  draft,  instrument, 
**  or  writing  in  form  of  a  draft  made  by  such  receiver-general  or 
^^  person  as  aforesaid ;  or  shall  utter  or  publish  any  such,  knowing 
^^  the  same  to  be  forged  or  counterfeited,  with  an  intention  to  de- 
*'  fraud  any  person  whomsoever ;  every  such  person  or  persons  so 
^^  offending,  being  thereof  lawfully  convicted,  shall  be  and  is  and 
"  are  hereby  declared  and  adju^dged  to  be  guilty  of  felony,  and 
'^  shall  suffer  death  as  in  case  of  felony,  without  benefit  of  clergy." 

The  forging  or  counterfeiting  of  exchequer  bills  has  been  usually 
made  a  capital  felony  by  the  several  statutes  passed  to  authorize 
the  issuing  of  those  securities.  The  48  Geo.  3.  c.  1.  s.  9.  enacts, 
^^  That  if  any  person  or  persons  shall  forge  or  counterfeit  any  ex> 
^^  chequer  bill,  or  any  inaorsement  or  writing  thereupon  or  there- 
^^  in,  or  tender  in  payment  any  such  forged  or  counterfeited  bill, 
^^  or  any  exechequer  bill  with  such  counterfeit  indorsement  or 
^^  writing  thereon,  or  shall  demand  to  have  such  counterfeit  bill, 
^^  or  any  exchequer  bill  with  such  counterfeit  indorsement  or 
^*  writing  thereupon  or  therein,  exchanged  for  ready  money  or  for 
^^  another  exchequer  bill,  by  any  person  or  persons,  body  or  bodies 
"  politic  or  corporate,  who  shall  be  obliged  or  required  to  ex- 
^^  change  the  same,  or  by  any  other  person  or  persons  whatsoever, 
^^  knowing  the  bill  so  tendered  in  payment,  or  demanded  to  be  ex- 
^'  changed,  or  the  indorsement  or  writing  thereupon  or  therein  to 
^^  be  forged  or  counterfeited,  and  with  intent  to  defraud  his  ma- 
^^  jesty,  his  heirs,  &c.  or  the  persons  to  be  appointed  to  pay  off  the 
<^  same,  or  any  of  them,  or  to  pay  any  interest  thereupon,  or  the 
"  person  or  persons,  body  or  bodies  politic  or  corporate,  who  shall 
^^  contract  to  circulate,  or  exchange  the  same,  or  any  of  them,  or 
"  any  other  person  or  persons,  body  or  bodies  politic  or  corporate;" 
every  person  so  offending  shall  be  adjudged  a  felon,  without  benefit 
of  clergy.  This  statute  has  generally  been  extended  to  subsequent 
acts,  authorising  a  further  issue  of  exchequer  bills;  as  in  the 
51  Geo.  3.  c.  15.,  the  first  section  of  which  authorises  the  issue  in 
the  same  manner,  form,  &c.  as  enacted  and  prescribed  in  the 
48  Geo.  3.  c.  1 . :  and  the  second  section  enacts,  *^  That  all  and 
^'  every  the  clauses,  provisoes,  powers,  privileges,  advantages, 
^^  pemdties,  forfeitures  and  disabilities,  contained  in  the  said  last- 
^'  mentioned  act,  shall  be  applied  and  extended  to  the  exchequer 
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*^  bills  to  be  made  in  pursuance  of  this  act,  as  fully  and  effectually 
»^^  to  all  intents  and  purposes,  as  if  the  said  several  clauses  or  pro- 
^^  visoes  had  been   particularly  repeated  and  re-enacted  in   the 
«  body  of  this  act."  (/) 

The  statutes  authorising  issues  of  exchequer  bills  frequently  Forging  of 
also  contain  a  clause  relating  to  the  forging,  &c.  of  the  certificates  ^Jj^JJ^f^^\^^^ 
at  receipts  therein  mentioned.    Thus  by  the  51  Geo.  3.  c.  16.  iagto^llhe' 
s.  71*  **'  If  any  person  or  persons  shall  forge,  counterfeit  or  alter,  r^  w//»,  51 
**  or  cause  or  procure  to  be  forged,  counterfeited  or  altered,  or  ^^y^  ^'  ^'  ^^' 
**  knowingly  or  willingly  act  or  assist  in  the  forging,  counterfeit- 
^'  ing  or  altering  any  certificate  or  certificates  of  the  said  commis- 
^*  sioners  by  this  act  appointed  as  aforesaid,  or  any  of  them,  or 
**  any  receipt  or  receipts  to  be  given  by  the  cashier  or  cashiers  of 
"  the  Bank  of  England,  in  pursuance  of  this  act ;  or  shall  wil- 
^^  fully  deliver  to  the  auditor  of  the  receipt  of  his  Majesty's  ex- 
'*  chequer  for  the  time  being,  or  to  any  officer  appointed  by  him, 
'^  or  to  the  said  commissioners  by  this  act  appointed,  or  any  of 
^'  them,  or  to  any  officer  or  officers  appointed  by  them  or  any  of 
^^  them  in  the  execution  of  the  powers  of  this  act,  or  shall  utter 
"  any  such  forged,  counterfeited  or  altered  certificate  or  certi- 
*'  ficates,   receipt  or  receipts,  knowing  the  same  to  be  forged, 
"  counterfeited  or  altered,  with  intent  to  defraud  his  Majesty,  his 
"  heirs^  &c.  or  any  body  or  bodies  politic  or  corporate,  or  any 
*'  person   whomsoever ;"    in  every  such  case,  every  person  so 
offending  shall  be  adjudged  guilty  of  felony,  without  benefit  of 
clergy.    A  clause  nearly  similar  is  contained  in  the  3  Geo.  4.  c. 
86.  s.  64.         ' 

The  statutes  also  occasionally  passed  in  order  to  grant  annuities  For^finflr  certi- 
for  the  discharge  of  certain  exchequer  hills,  make  the  forging  of  fi<'«tes,  &c.  re- 
the  certificates^  &c.  therein  mentioned  capital  offences:  as  the  50  ^chirgeoiex- 
Geo.  3.  c.  23.  s.  11.,  53  Geo.  3.  c.  41.  s.  26.,  and  the  late  statute  ckequer  buis. 
58  Geo.  3.  c.  23.  s.  38. 

The  statute  24  Geo.  3.  sess.  2.  c.  37.  s,  9.  made  the  forging  of  Torgin^  franks 
/ranks  a  felony,  punishable  by  transportation  for  seven  years ;  and  Q^o^'^^ess^a, 
a  clause  precisely  similar  is  contained  in  the  later  statute  42  Geo.  c.  37.  s.  9.,  A-i 
3.  c.  63.  8.  14.  which  enacts,  "  That  if  any  person  whatsoever  Geo.  3.  c.  63. 
**  shall  forge  or  counterfeit  the  handwriting  of  any  person  whatso-  ••  ^' 
**  ever  in  the  superscription  of  any  letter  or  packet  to  be  sent  by 
'^  the  post,  in  order  to  avoid  the  payment  of  the  duty  of  postage, 
^^  or  shall  forge^  counterfeit,  or  alter,  or  shall  procure  to  be  forged^ 
**  counterfeited,  or  altered,  the  date  upon  the  superscription  of 
'^  any  such  letter  or  packet,  or  shall  write  and  send  by  the  post, 
'^  or  cause  to  be  written  and  sent   by  the  post,  any  letter  or 
^'  packet,  the  superscription  or  cover  whereof  shall  be  forged  or 
*^  counterfeited,  or  the  date  upon  such  superscription  or  cover  al- 
*'  tered,  in  order  to  avoid  the  payment  of  the  duty  of  postage, 
"  knowing  the   same  to  be   forged,  counterfeited,  or  altered  j'* 
every  person  so  offendipg  shall  be  deemed  guilty  of  felony,  and 
shall  be  transported  for  seven  years. 

(/)  And  see  also  the  more  recent      clauses  of  the  48  Geo.  3.  c.  1.  are  «z^ 
statutes,  56  Geo.  3.  c.  88.,  57  Geo.  3.      tended. 
c.  8.  c.  16.  and  c.  80.,  to  which  the 
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43  Geo.  3.  c.  The  Statute  43  Geo.  3.  c.  28.  8.  22.  (rriating  to  the  dtUies  on 
franik^iii  he^  kttets  Bciit  by  the  post  in  Ireland^)  enacts,  that  if  any  person 
land.  shall  forge  or  counterfeit  the  seal  or  handwriting,  or  make  use  of 

the  name  of  any  person,  in  the  superscription  of  any  letter  or 
packet,  to  be  sent  by  the  post  in  Ireland,  in  order  to  avoid  the 
payment  of  the  duty  of  postage  there,  or  shall  forge,  alter,  &c.  or 
procure  to  be  forged,  altered,  &c.  the  date,  place,  or  any  other 
part  of  the  superscription  of  any  such  letter  or  packet,  or  shall 
write,  or  cause  to  be  written  or  sent  by  the  post  in  Ireland,  any 
letter  or  packet,  the  superscription,  or  any  part  whereof,  shall  be 
forged,  altered,  &c.  in  order  to  avoid  the  payment  of  the  duty  of 
postage  there,  knowing,  &c. ;  or  if  any  person  shall  forge,  &c.  or 
procure  to  be  forged,  altered,  &c.  any  certificate  of  any  member  of 
either  house  of  ^parliament,  (as  mentioned  in  the  act,)  or  of  any 
other  person  entitled  to  the  privilege  of  sending  letters  free  of  the 
duty  of  postage,  in  order  to  have  the  postage  charged  upon  any 
cover,  letter,  &c.  refunded,  such  offender  shall,  for  the  first  of- 
fence, forfeit  fifty  pounds ;  for  the  second  offence,  one  hundred 
{>ounds  \  and  for  the  third  offence,  shall  be  deemed  guilty  of  fe- 
ony,  and  be  transported  for  seven  years. 
Forging  pott-        The  forging  of  the  post-office  mark,  for  the  purpose  of  avoiding 
Geo*  r^cf'iV^g^.  ^^  payment  of  the  postage,   is  punishable  as  a  misdemeanor. 
8. 14.  55  Geo!  The  statute  54  Geo.  3.  c.  169.  s.  14.  enacts,  '^  That  if  any  person 
3.  c.  103.  (^  shall  forge  or  counterfeit,  or  cause  to  be  forged  or  counterfeited 

any  stamp,  mark  of  postage  or  designation  upon  any  letter 
hereby  authorised  to  be  so  stamped,  marked  or  designated,  with 
'^  intent  to  avoid  the  payment  of  the  rate  of  postage  hereby  im- 
^^  posed,"  each  and  every  person  and  persons  so  offending  shall  be 
deemed  to  be  guilty  of  a  misdemeanor,  to  be  punished  by  fine 
and  imprisonment,  and  that  such  offence,  if  committed  within 
Great  Britain,  shall  be  enquired  of,  tried,  &c.  either  within  the 
city  of  LfOndon,  or  where  the  offence  shall  be  committed.  The 
statute  55  Geo.  3.  c.  103.  which  was  passed  for  the  purpose  of  re- 
guUtting  the  postage  of  ship  letters  to  and  from  Ireland,  contains 
a  similar  enactment  as  to  letters  thereby  authorised  to  be  marked, 
except  as  to  the  provision  for  the  place  in  which  the  misdemeanor 
is  to  be  tried. 
Forging  the  The  forging  the  name  or  handwriting  of  the  receiver^eneral 

c«w-°i«^rr  ^f  ^^  post-office,  or  his  clerk,  or  persons  duly  authorised  by  him, 
of  the  post'  to  any  draft,  instrument,  &c.  has  been  made  the  subject  ofespe- 
office,  hiB  cial  legislative  enactment.  The  46  Geo.  3,  c.  83.  s.  9.  enacts, 
Gco!^3.^c!  83.  "  T^^^^  if  any  person  or  persons  shall  knowingly  and  wilfully  forge 
B.  9.  47  Geo.  "  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited, 
3.8CM,2.c.59.  "  or  knowingly  and  wilfully  act  or  assist  in  forging  or  counter- 
**  *  '^  feitiiig  the  name  or  handwriting  of  the  receiver-general  of  the 

"  post-office  for  the  time  being,  or  his  clerk,  to  any  draft,  inatru- 
"  ment,  or  writing  whatsoever,  for  or  in  order  to  the  receiving  or 
obtaining  any  of  the  money  in  the  hands  or  custody  of  the  go- 
vernor and  company  of  the  Bank  of  England,  on  account  of 
"  the  receiver  .general  of  the  post-office,  or  shall  forge  or  counter- 
"  feit,  or  cause  or  procure  to  be  forged  or  counterfeited,  or  know- 
ingly and  wilfully  act  or  assist  in  the  forging  or  counterfeiting 
any  draft,  instrument,  or  writing  in  form  of  a  draft,  made  by 
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such  receiver-general  or  his  deputy,  or  sihall  utter  or  publish 
any  such,  knowing  the  same  to  be  forged  or  counterfeited,  with 
an  intention  to  defraud  any  person  whomsoever,  or  any  corpora- 
tion ;"  every  such  person  so  offending  shall  be  guilty  of  felony, 
without  benefit  of  clergy.    The  47  Geo.  3.  sess.  2.  c.  59.  after  re- 
citing the  former  act,  and  providing  that  any  person  duly  autho- 
rised by  the  receiver-general,  and  approved  of  by  the  postmaster- 
general,  may  receive  any  monies,  make  any  payments,  sign  any 
drafts,  instruments,  &c.  enacts,  (s.  3.)   ^^  That  if  any  person  or 
persons  shall  knowingly  and  wilfully  forge  or  counterfeit,  or 
cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly 
and  wilfully  act  or  assist  in  forging  or  counterfeiting  the  name 
*'  or  handwriting  of  any  person  or  persons  duly  authorised  by 
^^  the  receiver-general  of  the  post-office  to  draw  any  such  drafts, 
^^  instruments,  or  writings  as  aforesaid,  to  any  draft,  instrument, 
"  or  writing  whatsoever,  for  or  in  order  to  the  receiving  or  ob- 
^^  taining  any  of  the  money  in  the  hands  or  custody  of  the  go- 
^'  vemor  and  company  of  the  Bank  of  England,  on  account  of  the 
^^  receiver-general  of  the  post-office,  or  shall  forge  or  counterfeit, 
^'  or  cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly 
^'  and  wilfully  act  or  assist  in  the  forging  or  counterfeiting  any 
^'  draft,  instrument,  or  writing,  in  form  of  a  draft,  made  by  any 
'^  such  person,  or  shall  utter  or  publish  any  such,  knowing  the 
^'  same  to  be  forged  or  counterfeited,  with  an  intention  to  deifraud 
'^  any  person  whomsoever,  or  any  corporation  ;"  every  such  per- 
son so  offending  shall  be  adjudged  to  be  guilty  of  felony,  without 
benefit  of  clergy. 

The  statute  1  Geo.  1 .  stat.  2.  c.  25.  s.  6.  enacts,  "  That  every  Counterfeiting 
*'  person  or  persons  who  shall  counterfeit  the  hands  of  the  trea-  ^^  ^Ir^^urer 
**  surer,  comptroller,  surveyor,  clerk  of  the  acts,  or  of  the  com-  &c  of  the 
^^  missioners  of  the  navy,  or  any  of  them,  or  the  hand  or  hands  navy. 
''  of  the  signing  or  vouching  officers  of  his  Majesty's  navy,  ships, 
^'  or  yards,  or  the  hand  or  hands  of  any  one  or  more  of  them,  to 
^'  any  bill,  ticket  or  other  papers,  by  virtue  whereof  his  Majesty's 
^^  naval  treasure  is  or  may  he  paid  or  disposed  of,  or  shall  know- 
^'  ingly  produce  any  such  counterfeit  ticket,  bill  or  other  paper  ;" 
every  such  person  so  offending,  shall  be  committed  to  prison  by 
the  said  officers  or  commissioners,  or  any  one  of  them,  until  he 
shall  find  surety  to  appear  at  the  next  general  assizes,  or  quarter 
sessions  of  the  peace,  for  the  county,  &c.  where  such  offender 
shall  be  so  committed  to  prison,  to  be  there  proceeded  against 
according  to  law. 

Tlie  rnaking  or  giying  Vifahe  certificate^  &c.  upon  the  sale  or 
disposal  of  naval  stores^  is  subjected  to  a  pecuniary  fine  of  200/. 
by  the  statute  39  &  40  Geo.  3.  c.  89.  s.  26.  (/c) 

The  statute  53  Geo.  3.  c.  151.  s.  12.  relates  to  the  forging,  &c.  Forginp:,  &c. 
the  name  or  band  of  the  registrar  of  the  court  of  admiralty,  or  Ji^^nd  of  tbe^ 
of  appeals  for  prizes,  or  of  the  cashiers  of  the  bank,  &c.  to  any  registrar  of  the 
certificate  or  writing,  for  the  purpose  of  obtaining  any  of  the  mo-  court  ofndmi- 
ney  or  effects  of  the  suitors  in  those  courts,  and  makes  the  of-  [Je  punws'e  of 
fenders  guilty  of  felony.  '  obtaining  tiic 

money  of  the 

ik)  See  ante,  212,  <3eo.  3.  c.  151. 

2  F  2  ..  12. 
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Forging,  &c.  The  Statute  1  G.  4.  c.  85.  enacts  that  if  any  person  shall  foi^, 
Ing  of  "the^c"  ^^*  ^^^  name  or  handwriting  of  any  accountant-general  of  the 
couutant-ge-  court  of  Exchequer  or  any  Lord  Chief  B&ron^  or  any  of  the  ba- 
ncrai,  &c.of  ^ons  of  the  said  court,  or  of  the  clerk  of  the  reports,  or  of  any  of 
Exchequrr  to  *^^  cashiers  of  the  Bank  of  England,  or  of  any  oflScer  of  any 
any  certificate,  Other  body  politic,  &c.  to  any  certificate,  report,  entry,  indoae- 
&c.  to  receive  ment,  transfer,  declaration  of  trust,  note,  direction,  authority, 
in"the*bank^  "  receipt,  instrument,  or  writing  whatsoever,  for  or  in  order  to  the 
or  fraudulently  receiving  Or  obtaining  any  money  or  effects  of  any  of  the  suitors 
nicnta^fei**^  of  that  court,  or  shall  forge,  &c.  any  certificate,  &c.,  or  sball  utter, 
withoutcler^.  ^^  or  shall  claim  or  demand  payment  of  any  sum  or  sums  therein 

mentioned  with  intent  to  defraud,  &c.  such  offender  shall  be  guilty 

of  felony  without  benefit  of  clergy. 
Forging,  &c.  By  the  Statute  46  Geo.  3.  c.  46.  s.  9.,  the  forging  the  hand  of 
the  hand  of  the  treasurer  of  the  ordnance,  8fc.  to  any  draft  or  writing  for  ob- 
^^g'^^!^/-^  taining  money  from  the  Bank  of  England,  and  the  uttering  any 
46  Geo.  3.  c!  ^uch  draft,  &c.  knowing  the  same  to  be  forged,  were  made  capitid 
45.  s.  9.  offences. 

Forging,  &c.  The  statute  54  Geo.  3.  c.  161.  s.  16.  makes  the  forging,  &c-  the 
i5!i**?!i*''^     name  or  hand  of  the  assent  eeneral  for  volunteers  ami  local  militia 

nana  of  the  ^  ••  i  i  •     i   °    •  i  x  ,,    t       'f 

agent  general  ^^  onencc  liable  to  Capital  punishmeut.  It  enacts,  ^'  that  if  any  per- 
for  volunteers  "  son  or  pcrsous  bhall  knowingly  and  wilfully  forge  or  counterfeit. 
Ha  54  Geo* 3*  '*  ^^  causc  or  procure  to  be  forged  or  counterfeited,  or  knowingly 
c.  idi.s.  ]6'.      "  or  wilfully  act  or  assist  in  forging  or  counterfeiting  the  name 

or  hand  of  the  agent  general  for  the  time  being,  or  his  deputy, 
or  the  person  or  persons  duly  authorised  as  afore^iaid,  to  any 
"  bill  of  exchange,  acceptance,  draft,  or  instrument  in  writing 
*^  whatsoever,  for  or  in  order  to  the  receiving  or  obtaining  any  of 
"  the  money  in  the  hands  or  custody  of  the  governor  and  company 
^'  of  the  Bank  of  England,  on  account  of  the  said  agent-general; 
^'  and  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged 
or  counterfeited,  or  knowingly  and  wilfully  act  or  assist  in  the 
forging  or  counterfeiting  any  bill  of  exchange,  acceptance,  drafts 
^^  instrument,  or  writing  in  form  of  a  draft,  made  by  such  agent- 
^'  general  or  his  deputy,  or  the  person  or  persons  authorised  as 
^'  aforesaid ;  or  shall  utter  or  publish  any  such,  knowing  the  same 
to  be  forged  or  counterfeited,  with  an  intention  to  defraud  any 
person  whomsoever  ;*'  every  such  person  so  offending  shall  be 
adjudged  guilty  of  felony  without  benefit  of  clergy. 
Forgery  and  Forgery  and  false  personation  for  the  purpose  of  obtaining  the 

false  persona-  pefisio7iSy  &c.  of  invalid  soldiers  were  made  punishable  by  the 
purpose  llTob-  ^^^^}^,  46  Geo.  3.  c.  69.  s.  8.  intitled  "An  act  for  making  a  better 
taining  the  provision  for  soldiers.''  And  forgery  and  false  personation  for  the 
pay,  prize-  purpose  of  obtaining  the  prize-money  or  bounty-money  of  sol- 
sions^&c*  of  3i6r*>  f^^s  been  made  the  subject  of  severe  punishment,  (g)  And 
soldiers  and  forgery  and  false  personation  for  the  purpose  of  obtaining  prize- 
sailora.  money,  pay,   &c.   of  persons   in   the   naval   or   marine  services, 

were  from  time  to  time   made  punishable  by  a  variety  of  sta- 
tutes, {h) 

(g)  49  Geo.  3.  c.  I  S3,  s.  28.  s.  99.      3S  Geo.  S.  c.  67.  s.  12.       35 

(A)  Amongst  others  the  31  Geo.  8.  Geo.  3.  c.  94.  s.  34.     35  Geo.  3.  c.28. 

c.  10.  s.  24.   9  Geo.  3.  c.  30.  s.  6.     32  s.  30.     45  Geo.  3.  c.  72.  s.  121.     49 

Geo.  3.  €.  S3,  s.  23.     32  Geo.  3.  c.  34.  Geo.  3.  c.  123.  8  13,  28,  36.     49  Geo. 
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The  statute  57  Geo.  3.  c.  127.  cf*  4.  subjected  these  oflences  to  ca  • 
pital  punishment,  but  with  respect  to  the  false  personation  of  the 
names  or  characters  of  either  soldiers  or  sailors  for  these  fraudu- 
lent purposes  the  capital  punidiment  is  taken  away  by  a  recent 
statute  5  Geo.  4.  c.  1Q7.  s.  5.  which  will  be  mentioned  in  a  sub- 
sequent chapter,  (a) 

The  statute  67  Geo.  3.  c.  127. 9«  4.  after  reciting  the  expedielicy  S7  Geo.  3.  c 
of  bringing  into  one  act  the  several  provisions  made  for  the  pre-  ^^'^'  ^'  ^' 
vention  and  punishment  of  forgery  for  the  purpose  of  obtaining  ^1^1%^'  ^' 
prize-mofiey,  &c.  enacts  ^'  that  if  any  person  or  persons  shall  Forgingi  &c. 
*'  falsely  make^  forge,  counterfeit,  or  alter,  or  cause  or  procure  ^^  'he  pur- 
«  to  be  falsely  made,  forged,  counterfeited  or  altered,  or  willingly  ^''^^^.^''''" ' 
*^  act  or  assist  in  the  false  making,  forging,  counterfeiting,  or  al-  money,  pay, 
^'tering  any  letter  of  attorney,  order,  bill,  ticket,  certificate  of  •*«•  of  persons 
**  service,  or  other  certificate  whatsoever,  assignment,  last  will,  or  roarinc^Ber?  ^^ 
*^  other  power  or  authority  whatsoever,  in  order  to  receive  or  vicea. 
**  to  enable  any  other  person  to  receive  any  wages,  pay,  prize- 
*^  money,  bounty-money,  pension-money,  or  other  allowances  of 
'^  money  due  or  supposed  to  be  due  for  or  in  respect  of  the  services 
'^  of  any  such  officer,  seaman,  marine,  or  other  person  as  afore- 
'^  said,  performed  or  supposed  to  have  been  performed  on  board 
'^  of  any  ship  or  vessel  of  his  Majesty,  his  heirs,  &c.  with  inten- 
'^  tion  to  defraud  any  person  or  persons,  body  or  bodies  politic  or 
*^  corporate   whatsoever ;  or  shall  utter  or  publish  as  true,  or 
^^  shall  aid  or  assist  in  uttering  or  publishing  as  true,  any  false, 
'^  forged,  counterfeited,  or  altered,  letter  of  attorney,  order,  bill, 
^'  ticket^  certificate  of  service,  or  other  certificate  whatsoever,  as- 
^^  signment,  last  will  or  other  power  or  authority  whatsoever,  in 
**  order  to  receive  any  wages,  pay,  prize-money,  bounty-money, 
'^  pension-money,  or  other  allowances  of  money  due  or  supposed 
"  to  be  due  for  or  in  respect  of  the  services  of  any  such  officer,  sea* 
'^  man,  marine,  or  other  person  as  aforesaid,  performed  or  sup- 
'^  posed  to  have  been  performed  on  board  of  any  ship  or  vessel 
^'  of  his  Majesty,  his  heirs,  &c.  with  intention  to  defraud  any 
^^  person  or  persons,  body  or  bodies  politic  or  corporate  whatso- 
'^  ever,  knowing  the  same  to  be  false,  forged,  counterfeited,  or  aU 
^^  tered  ;  or  shall  willingly  and  knowingly  take  a  false  oath  to  ob- 
^'  tain  the  probate  of  any  will  or  wills,  or  to  obtain  letters  of  ad- 
*^  ministration,  in  order  to  receive  or  to  enable  any  other  person 
*'  to  receive  any  wages,  pay,  prize-money,  bounty-money,  pen- 
'^  sion  money,  or  other  allowances  of  money  due  or  supposed  to 
*'  be  due  for  or  in  respect  of  the  services  of  any  such  officer,  sea- 
'^  man,  marine,  or  other  person  as  aforesaid,  performed  or  sup- 
'*  posed  to  have  been  performed  on  board  of  any  ship  or  vessel  of 
'^  his  Majesty,  his  heirs,  &c. ;  or  shall  demand  or  receive  any  wages, 
*'  pay,  prize-money,  bounty-money,  pension-money,  or  other  al- 
*^  lowances  of  money  due  or  supposed  to  be  due  for  or  in  respect 
^*  of  the  services  of  any  such  officer,  seaman^  marine,  or  other 
<^  person  as  aforesaid,  performed  or  supposed  to  have  been  per* 
^^  formed  on  board  any  of  his  Majesty's  ships  or  vessels,  upon  or 

3.  C  108*  s.  10.     54  Oeo.  3.  c.  98.  s.      3.  c.  60.  s.  32. 

80.    54  Geo.  3.  c.  110.  s.  6.    55  Geo.         (i)  Poit  Cbap.  xl. 
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"  by  virtue  of  any  probate  of  any  will  or  letters  of  administration, 
"  knowing  the  will  on  which  such  probate  shall  have  been  ob- 
*^  tained  to  be  false,  forged,  and  counterfeited,  or  knowing  the 
*^  probate  of  such  will,  or  such  letters  of  administration  as  last 
<^  aforesaid,  to  have  been  obtained  by  means  of  any  such  false 
^^  oath  as  aforesaid,  with  intention  to  defraud  any  person  or  per- 
*^  sons,  body  or  bodies  politic  or  corporate  whatsoever,"  every 
such  person  so  offending  shall  be  deemed  guilty  of  felony  without 
benefit  of  clergy.  This  clause  is  nearly  similar  to  section  32  of 
the  55  Geo.  3.  c.  60.,  but  rather  more  comprehensive. 

A  subsequent  statute,  59  Geo.  3.  c.  56.  contains  further  provi- 
sions upon  this  subject.     It  enacts,  that  no  person  shall  receive 
any  wages,  pay,  prize  money,  or  bounty  money  due  to  any  petty 
officer,  seaman,  non-commissioned  officer  of  marines,  or  marine, 
supernumerary  or  boy  under  any  orders  made  by  any  petty  officer, 
&c.  other  than  persons  duly  licensed  in  the  manner  mentioned  in 
the  act  5  but  provides  that  nothing  therein  contained  shall  extend 
to  prevent  any  such  petty  officer,  &c.  from  giving  such  orders  to 
receive  their  wages,  &c.  to  their  wives,  or  to  relations  being  pa- 
rents, children,  or  brothers  or  sisters  of  such  petty  officers,  &c.  (/) 
And  then  it  enacts,  that  if  any  person  shall  falsely  represent  him- 
self to  be  such  relation  in  order  to  receive  any  prize  money  or 
bounty  money,  under  any  such  order,  or  not  being  such  relation, 
and  not  being  licensed  shall  receive  any  wages,  pay,  prize  money, 
bounty  money,  or  other  allowances  for  the  use  of  such  petty  of- 
ficer, &c.  or  if  any  agent  or  person  whose  licence  shall  have  been 
revoked  as  thereinafter  mentioned  shall  offer  himself  to  receive,  or 
shall  receive  any  such  wages,  &c.  not  being  such  relation,  and 
shall  be  thereof  convicted,  such  person  shall  be  deemed  guilty  of  a 
misdemeanor,  and  punished  accordingly,  (m)  It  makes  the  fidsify- 
ing  the  date  of  any  order  for  the  payment  of  prize  money,  &c.  a 
misdemeanor,  &c.  (n)     And  any  person  really  entitled  to  prize 
money,  &c.  who  shall  by  the  production  of  a  false  certificate,  or 
by  making  any  false  representation,  obtain,  or  endeavour  to  obtain 
from  Greenwich  Hospital,  or  from  any  licensed  agent,  such  prize 
money,  &c.  is  to  be  deemed  guilty  of  a  misdemeanor,  and  to  for- 
feit all  prize  money,  &c.  due  to  him.  (o)     By  the  18th  section  of 
the  act,  the  personating  or  falsely  assuming  the  name  or  character 
of  any  person  entitled  to  wages,  prize  money,  &c.  and  the  forging 
letters  of  attorney,  &c.  in  order  to  receive  any  such  wages,  &c« 
and  also  the  taking  a  false  oath  in  order  to  obtain  probate  of  any 
will,  &c.  with  the  same  object,  are  made  capital  offences  in  words 
nearly  similar  to  those  contained  in  the  57  ^eo.  3.  c.  127.  ^*  ^•{p) 
The  statute  1  &  2  Geo.  4.  c.  4.  one  of  the  objects  of  which  was  to 
make  further  regulations  in  respect  to  the  payment  by  remittance 
bill  of  the  wages  of  seamen,  enacts  that  all  the  enactments,  clauses, 
powers,  pains,  &c.  contained  in  the  55  Geo.  3.  c.  60.  applicable  to 
the  remittance  bills  in  that  act  mentioned  shall  be  deemed  and 


if)  S.  S.  (p)  S.  18.  As  to  the  false  person- 
Cm)  S.  3.  ation,  see  6  Geo.  4.  c.  107.  s.  5.  p^H, 
(n)  S.  18.  Chap.  xl. 
{0)  S.  17. 
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taken  to  be  applicable  to  the  remittance  bills  authorised  by  the 
new  atatute. 

There  are  also  some  statutes  which  may  probably  be  deemed  to  forgery,  &c. 
contain  enactments  still  existing;  as  not  being  included  in  the  [li^^^JJi^^^' 
general  words  of  the  consolidating  statute  67  Geo.  3,  c.  127.,  or  aihwancHI^ 
of  the  6  Geo.  4.  c.  107*  pensions,  Sic. 

The  49  Geo,  3.  c.  35,  entitled  "  an  act  for  the  more  convenient  49  Geo  3.  c. 
"  payment  of  pensions  to  widows  of  officers  of  the  nairy,"  enacts,  ^^'  *•  ^  ^  *^* 
(a.  9.)  "that  if  any  person  shall  wilfully  and  knowingly  personate,  Pereonaiing 

*.■•  o.ft  7    ftnv  widow  CD~ 

'^  or  falsely  assume  the  name  or  character  of,  or  procure  any  other  titled  to  a  pea- 

^  person  to  personate  or  falsely  assume  the  name  or  character  of  sion. 

^'  any  widow  entitled,  or  supposed  to  be  entitled  to  any  such  pen- 

^^  sion  aforesaid,  in  order  to  receive  the  same,  or  any  part  thereof, 

^^  every  such  person  so  offending,  and  being  lawfully  convicted 

'*  thereof,  shall  be  deemed  guilty  of  felony,  and  may  be  transported 

*^  for  such  period,  not  exceeding  fourteen  years,  as  the  Court  shall        . 

^'  adjudge/'    The  tenth  section  enacts,  "  that  if  any  person  shall  ForgkTg,  L. 

**  knowingly  and  wilfiiUy  forge  or  counterfeit,  or  cause  or  procure  the  nam'c  or 

**  to  be  forged  or  counterfeited,  or  knowingly  or  wilfully  act  or  handwriting:  of 

*'  assist  in  forging  or  counterfeiting,  the  name  or  handwriting  of  ©rofTny  peV- 

**  any  widow  entitled  to  any  such  pension,  or  of  any  person  or  son  required  to 

**  persons  required  by  any  rules  or  regulations  made  under  and  by  J'^  ^J^\\^ 

*^  virtue  of  this  act  to  sign  any  remittance  bill,  certificate,  voucher,  certlacatci 

^^  or  receipt,  in  relation  to  the  payment  of  any  such  pension,  for  &c. 

**  and  in  order  to  the  receiving  or  obtaining  any  money  on  any 

*^  such  pension,  or  shall  utter  as  true  any  false,  forged  or  counter- 

**  feited  remittance  bill,  certificate,  voucher,  or  receipt,  knowing 

'^  the  same  to  be  forged  or  counterfeited,  with  an  intention  to  de- 

'^  fraud  any  person  whatsoever,"  every  such  person  so  offending 

shall    be    guilty  of  felony,    and  may  be    transported  for  such 

period,  not  exceeding  fourteen  years,  as   the  said   Court  shall 

adjudget 

The  49  Geo,  3.  c.  46.  entitled,  **  an  act  for  more  conveniently  ^9  Geo.  3.  c. 
**  paying  of  alfewances  on  the  compassionate  list  of  the  navy  and  ^{  "'perBoo- 
^^  of  half -pay  to  officers   of  the  royal   marines,'^  after  reciting  atiof  penoM 
that  it  would  greatly  tend  to  the  comfort  and  accommodation  of  f ntiUed  to  ai- 
persons  reoeivmgany  sums  of  money  or  allowances  m  consequence  half-pay,  &c. 
of  their  names  being  inserted  in  the  compassionate  list  of  the  navy,  and  forging 
and  also  of  the  officers  of  the  royal  marines,  entitled  to  half-pay,  ^"^^^'  ^^^^^' 
if  such  allowances  and  half-pay  were  paid  to  the  persons  respec-    *  *  ' 
tively  entitled  thereto,  at  or  near  the  places  of  their  respective  re- 
sidences ;  and  providing  that  persons  entitled  to  such  allowances 
and  half-pay  may,  on  application  for  that  purpose,  receive  pay- 
ments from  the  receiver*  general  of  the  land-tax,  or  collector  of 
the  customs  and  excise,  &c.,  enacts,  (s.  10.)  ^^that  if  any  person 
^^  shall  wilfully  and  knowingly  personate,  or  falsely  assume  the 
^  name  or  character  of,  or  procure  any  other  person  to  personate, 
^  or  iabely  to  assume  the  name  or  character  of  any  person  enti- 
*•  tied,  or  supposed  to  be  entitled,  to  any  such  allowance  aforesaid, 
'*  or  of  any  officer  of  the  royal  marines  on  half-pay  as  aforesaid, 
^^  in  order  to  receive  such  allowance  or  half- pay,  or  any  fbxt 
<*  thereof,'^  every  such  person  so  offendiag  shall  be  deemed  guilty 
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Falsely  per- 
sonating tbe 
name,  &c.  of  a 
pensioner  at 
Greenwich  hot' 
pital,  or  forg-  , 
iogy  &c. 


55  Geo.  3.  c. 
60.S.30.  Sign- 
ing false  peti- 
tions, &c.  to 
the  treasurer 
of  the  navy, 
to  obtain  a 
certificate 
from  the  in- 
spector of 
seamen's  wills, 
&p. or  demand- 
ing wages,  &c. 
upon  false 
certificate. 


of  felony,  and  may  be  transported  for  such  period  not  exceeding 
fourteen  years,  as  the  Court  shall  adjudge.  The  eleventh  section 
enacts,  ^Hhat  if  any  person  shall  knowingly  and  wilfully  forge  or 
^^  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  or 
"  knowingly  and  wilfully  act  or  assist  in  forging  and  counterfeit- 
^'  ing,  the  name  or  handwriting  of  any  person  or  officer  entitled  to 
*'  any  such  allowance,  or  to  such  half-pay,  or  of  any  person  or 
persons  required  by  any  rules  or  regulations  made  under  and  by 
virtue  of  this  act,  to  sign  any  remittance  bill,  certificate,  voucher^ 
or  receipt,  in  relation  to  the  pajrment  of  any  such  allowance  or 
half-pay,  for  and  in  order  to  the  receiving  or  obtaining  any  mo- 
^^  ney  on  any  such  allowance  or  half-pay ;  or  shall  utter  as  true 
'<  any  false,  forged,  or  counterfeited  remittance  bill,  certificate, 
''  voucher,  or  receipt,  knowing  the  same  to  be  forged  or  counter- 
^*  feited,  with  an  intention  to  defraud  any  person  whatsoever  j" 
every  such  person  so  oiFending  shall  be  adjudged  to  be  guilty  of 
felony :  and  may  be  transported  for  such  period,  not  exceeding 
fourteen  years,  as  the  said  Court  shall  adjudge. 

The  personating  or  falsely  assuming  the  name  and  character  of 
a  pensioner  at  Greenwich  hospital,  and  the  forging  of  any  docu- 
ments for  the  purpose  of  obtaining  the  pensions  paid  at  that  esta- 
blishment, have  been  from  to  time  subjected  to  severe  punish- 
ments, {q)  A  general  enactment  as  to  the  offence  of  falsely  per- 
sonating the  name  or  character  of  either  soldier  or  sailor,  tor  the 
purpose  of  obtaining  any  pension,  prize  money,  &c.  has  been 
already  referred  to,  and  will  be  mentioned  in  a  subsequent  chap- 
ter, (r) 

The  55  Geo.  3.  c.  60.  s.  30.  enacts,  "  that  if  any  person  shall 
^^  sign  or  subscribe  any  petition  or  application  to  the  treasurer  or 
'^  paymaster  of  his  Majesty's  navy  for  the  time  being,  falsely  and 
**  wilfully  representing  herself  or  himself  to  be  the  widow,  or  the 
^^  nearest,  or  one  of  the  nearest  of  kindred  of  any  deceased  petty 
^^  officer  or  seaman,  non-commissioned  officer  of  marines  or  ma- 
^'  rine,  who  shall  have  belonged  to  or  served  on  board  any  of  his 
"  Majesty's  ships  or  vessels,  or  utter  or  publish  any  such  petition 
^^  or  application  so  signed  or  subscribed  as  aforesaid,  containing 
^^  such  false  and  wilful  representation  as  aforesaid,  in  order  to 
'^  obtain  a  certificate  from  the  inspector  of  seamen's  wills  and 
"  powers  to  procure  letters  of  administration  to  the  effects  of  any 
^^  such  petty  officer  or  seaman,  non-commissioned  officer  of  ma- 
"  lines  or  marine,  or  to  procure  payment  of  any  wages,  pay,  prize 
*^  money,  bounty  money,  or  other  allowances  of  money  under 
twenty  pounds,  for  or  in  respect  of  services  on  board  any  ship, 
or  vessel  of  his  Majesty,  his  heirs  or  successors ;  or  if  any  per- 


(q)  SeeSGeo.S.c.  Id.  s.d.  4SGeo. 
S.c.  119.8.17.  54Goo.  3.  c.  110.9.  6. 
58  Geo.  3.  c.  64.  s.  4,  6.  69  Geo.  3.  c. 
56.  s.  12, 17 ;  and  4  Geo.  4.  c.  46.  s.  I. 
^hich  repeals  so  much  of  tbe  3  Geo. 
3.  c.  16.  as  excluded  benefit  of  clergy 
from  offenders  personating  any  out- 
pensiQner  of  Greenwich  hospital*  and 


makes  the  felony  thereby  created 
punishable  at  the  discretion  of  the 
Court,  by  transportation  for  life,  or 
for  any  terra  not  less  than  seven  years* 
or  by  imprisonment  and  hard  labour, 
not  exceeding  seven  years. 
<r)  Post  cnap.  zl. 
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^^  son  or  persons  shall  demand  or  receive  any  wages,  pay,  prize 
*'  money,  bounty  money  or  other  allowance  of  money  due  or  sup- 
**  posed  to  be  due  for  or  in  respect  of  the  services  of  any  such 
^^  petty  officer  or  seaman,  non-commissioned  officer  of  marines  or 
*'  marine,  upon  or  by  virtue  of  any  certificate  from  the  said  in- 
^^  spector  of  seamen's  wills,  knowing  such  certificate  to  have  been 
**  obtained  by  false  representations  or  pretences,"  every  such  per- 
son shall  be  transported  beyond  the  seas  for  the  term  of  seven 
years,  in  like  manner  as  persons  convicted  of  felony  are  directed 
to  be  transported  by  the  laws  and  statutes  of  this  realm.  And  the 
same  statute  (s.  3i.)  enacts^  ^^  that  if  any  person  shall  falsely  s.  31.  Forg- 
**  make,  forge,  or  couuterfeit,  or  cause  or  procure  to  be  falsely  Jog  names  of 
'^  made,  forged,  or  counterfeited,  or  willingly  act  and  assist  in  the  ™^'^**^"'  ^• 
^'  false  making,  forging,  or  counterfeiting  the  signature  of  any 
''  minister  or  householder  of  any  parish,  to  any  certificate  an- 
*^  nexed  or  subjoined  to  or  contained  in  any  check  or  petition  for 
^'  a  certificate,  as  required,  described  and  mentioned  in  this  act, 
*^  to  enable  any  person  or  persons  to  obtidn  probate  of  any  will  or 
'^  letters  of  administration  to  any  such  petty  officer  or  seaman, 
*'  non-commissioned  officer  of  marines  or  marine ;  or  shall  utter 
^'  or  publish  as  true  any  such  certificate  annexed  or  subjoined  to 
*^  or  contained  in  any  such  check  or  petition,  with  any  false, 
^^  forged^  .Of  counterfeited  signature  of  any  such  minister,  or 
'^  householder  of  any  parish  subscribed  thereto,  knowing  the  same 
''  signature  to  be  false,  forged,  or  counterfeited,  with  intention  to 
<'  defraud  any  person  or  persons,  body  or  bodies  politic  or  corpo- 
^^  rate  whatsoever,^'  then  every  such  person  so  offending  shall  be 
deemed  guilty  of  felony,  and  be  transported  as  a  felon  for  the 
term  of  life,  or  fourteen  years,  or  seven  years,  as  the  Court  before 
which  such  offender  shall  be  tried  shall  adjudge. 

The  statute  1  &  2  Geo.  4.  c.  49.  s.  3.  reciting  it  to  be  expedient  i  &2  Geo.  4. 
that  the  provisions  in  the  55  Geo.  3.  c.  60.  should  be  extended  to  c.  49. ».  3.cx- 
the  cases  thereinafter  mentioned,  enacts,  "  that  if  any  person  or  q°o '3*  /  gj, 
^^  persons  shall  cause  or  procure  any  other  person  to  sign  or  sub-  §.  30.  to  ths 
*^  scribe,  or  utter  or  publish  any  such  false  petition  or  application  procuring  any 
^'  to  the  treasurer  or  paymaster  of  his  Majesty's  navy  for  the  time  j*  S^gS^fiJIie 
'^  being,  as  is  mentioned  in  the  said  last  mentioned  act  for  any  of  petitions,  &c. 
*^  the  purposes  mentioned  in  that  act ;  or  if  any  person  or  persons  or  *o  demand 
^^  shall  cause  or  procure  any  other  person  to  demand  or  receive  ^^cX^n^U 
*'  any  wages,  pay,  prize  money,  bounty  money,  or  other  allowance  certificate. 
**  of  money,  due  or  supposed  to  be  due  for  or  in  respect  of  the 
^^  services  of  any  such  petty  officer  or  seaman,  non-commissioned 
^^  officer  of  marines  or  marine,  upon  or  by  virtue  of  any  certificate 
^^  from  the  inspector  of  seamen's  wills,  or  his  assistant,  knowing 
'^  such  certificate  to  have  been  obtained  by  false  representations 
*'  or  pretences ;"  every  such  person  shall,  on  being  convicted  of 
anysuch  offence,  be  transported  for  the  term  of  seven  years. 

The  fourth  section  further  enacts,  "that  if  any  person  or  per-  And  s.  4.  of  the 
^*  sons  shall  cause  or  procure  any  other  person  to  utter  or  publish  J  ^^^^^^' 
^^  as  true,  any  false,  forged,  counterfeited,  or  altered  letter  of  ^^^  ^ocuHng 
**  attorney,  bill,  ticket,  certificate  purporting  to  be  a  certificate  anypcreon  to 
"  from  the  inspector  of  seamen's  wills  and  powers  or  his  assist-  ^J^gd  wiwcr 

ant,  assignment,  last  will,  ot  other  power  or  authority  what-  or  authority 
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mentioned  in 
the  55th  Geo! 
3.C.  60.  or  to 
demand  any 
pay,  prize 
money,  &c. 
upon  a  forged 
will,  6rc.  felony 
withoutclergy. 


56  Geo.  3.  c. 
101.8.4. 
Forging,  &c. 
certificates, 
bills  of  ex- 
change, &c. 
used  in  draw- 
ing for  half- 
pay,  pensions, 
&c. 


Lyon*s  case. 
Forging  a 
power  of  at- 
torney, to  re- 
ceive prize 
money,  hold- 
•en  to  be  a  ca- 
pital offence 
though  not  in 
the  form  pre- 
scribed by  a 
particular  sta- 
tute, 45  Geo. 
"  3.  c.72.  B.92. 
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soever,  mentioned  in  the  55th  Geo.  3.  c.  60.  {s)  for  the  purpose 
and  with  the  intention  therein  also  mentioned,  knowing  the 
same  to  be  false,  forged,  counterfeited,  or  altered ;  or  shall  cause 
or  procure  any  other  person  to  demand  or  receive  any  wages, 
pay,  prize  money,  bounty  money,  or  other  allowances  of  money 
due,  or  supposed  to  be  due,  for  or  in  respect  of  the  services  of 
any  such  petty  officer,  seaman,  noncommissioned  officer  of 
marines,  or  marine,  or  other  person,  as  in  that  act  mentioned, 
performed,  or  supposed  to  have  been  performed,  on  board  of  any 
of  his  Majesty's  ships  or  vessels,  upon  or  by  virtue  of  any  pro^ 
bate  of  any  will  or  letters  of  administration,  knowing  the  will 
on  which  such  probate  shall  have  been  obtained  to  be  false, 
forged,  and  counterfeited,  or  knowing  the  probate  of  such  will, 
or  such  letters  of  administration,  as  last  aforesaid,  to  have  been 
^^  obtained  by  means  of  any  such  false  oath  as  in  that  act  men- 
^^  tioned,  with  the  intention  therein  also  mentioned,  every  such 
'^  person  or  persons  so  offending,  and  being  thereof  convicted  ac- 
'*  cording  to  due  course  of  law,  shall  be  deemed  guilty  of  felony, 
^*  and  shall  suffer  death  as  a  felon  without  benefit  of  clergy/' 

The  statute  56  Geo.  3.  c.  101.  reciting  that  it  would  tend  ta 
the  convenience  and  advantage  of  the  coihmissioned  and  warrant 
officers  in  his  Majesty's  navy  on  half  pay,  and  of  persons  receiving 
pensions  on  the  ordinary  estimate  of  the  navy,  if  they  were  en- 
abled to  draw  for  such  half  pay  and  pensions  by  bills  of  exchange 
on  the  comnussioners  of  the  navy,  instead  of  being  paid  the  same 
by  remittance  bills,  provides  a  method  for  effecting  such  purpose ; 
and  then  enacts,  (s.  4.)  ^^that  if  any  person  or  persons  shall 
"  falsely  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be 
falsely  made,  forged,  or  counterfeited,  or  willingly  act  or  assist 
in  the  false  making,  forging,  or  counterfeiting  ot  any  such  au- 
thority or  certificate,  or  bill  of  exchange,  or  assignment  as  afore- 
said, or  shall  utter  or  publish  as  true  any  such  false,  forged,  or 
^^  counterfeited  authority  or  certificate,  bill  of  exchange  or  assign- 
^'  ment,  knowing  the  same  to  be  false,  forged,  or  counterfeited, 
'^  with  intent  to  defraud  any  person  or  persons,  body  or  bodies 
"  politic  or  corporate,"  every  such  person  so  offending  shall  be 
deemed  guilty  of  felony  without  benefit  pf  clergy. 

A  point  may  be  here  noticed,  which  arose  upon  the  construe* 
tion  of  the  statutes  bv  which  powers  of  attorney  to  receive  prize 
money  were  regulated.  The  prisoner  had  been  convicted  upon  an 
indictment  which  contained  counts  charging  him  with  having 
forged  a  power  of  attorney  of  one  J.  O.  a  midshipman  in  his  Ma- 
jesty's service,  to  receive  certain  prize  money  then  due,  and  also 
counts  on  the  statute  2  Geo.  2.  c.  25.  charging  him  generally  with 
the  forgery  of  a  deed.  By  the  statute  45  Geo.  3.  c.  72.  s.  92.  a 
form  was  prescribed  for  a  negotiable  order,  by  a  petty  officer  on 
the  agent,  or  treasurer  of  Greenwich  hospital,  with  a  certificate 
subjoined,  &c»  and  the  principal  point  made  on  behalf  of  the  pri- 
soner was  whether  this  prescribed  form  of  an  order  invalidiked 


ti 


(t)  S.  32.,  the  provisions  of  whieh 
are  conUined  in  the  57  Geo.  S.  c.  187. 
8.  4.  the  object  of  which  b^ing  to  con- 
sotilate  .the  provisions  of  diffenNit 


statutes  upon  this  sul^ect,  qu*  why 
the  present  statute  should  refer  to  the 
prior  act,  55  Geo.  3,  c.  60. 
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€very  power  for  the  purpose  of  receiving  pnze  money  couched  in 
other  terms  and  in  a  different  form  than  were  contained  in  that 
statute.  It  is  understood  that,  the  point  being  submitted  to  the 
consideration  of  the  twelve  Judges,  ^1  of  them  (with  the  excep- 
tion of  Graham,  B.,  who  dissented),  thought  that  the  forging  a 
pow^r  of  attorney,  though  not  in  the  prescribed  form,  was  a 
capital  offence,  and  that  the  conviction  was  light :  and  that  most 
of  the  Judges  thought  that  the  power  of  attorney  m  question  was 
a  deed  within  the  statute  2  Geo.  2.  c.  25.(/) 

It  has  been  holden  that  the  muster  books  of  the  King's  ships,  Muster  hooiu^ 
documented  in  the   navy-office,  to  which  returns  are  regularly  >«**n«nr- 
made,  by  the  several  commanders,  of  the  names,  &c.  of  their  dence. 
respective  crews,  may  be  admitted  as  evidence  of  the  persons 
therein  named,  having  served  on  board  the  several  ships  in  the 
capacities  there  mentioned,  (u) 

By  the  3  Geo.  4.  c.  51.  an  act  passed  for  apportioning  the  bur-   3  Geo. 4.  c..5i. 
then  occasioned  by  the  military  and  naval  pensions  and  super-   j  is.  Forging, 
annuations,  by  vesting  an  equal  annuity  in  trustees  for  the  pay-   ccVpu  o/cer- 
ment  thereof,  it  is  enacted,  that  if  any  person  shall  forge,  &c.  any   tificatesof  an- 
receipt  for  the  said  annuity,  or  any  certificate  of  the  trustees  by   ^^j^jjj  ™jj^ 
the  act  directed  to  be  given  respecting  the  sale  of  the  said  an-   p^gtons. 
nuity,  or  shall  alter,  &c.,  or  utter,  Ac.  with  intent  to  defraud,  such 
offender  shall  be  adjudged  guilty  of  felony,  and  suffer  death  with- 
out benefit  of  clergy,  (or) 

The  statute  4  Geo.  2.  c.  18.  s.  1.  having  reference  to  the  trea-   Forging,  &c. 
ties  between  this  kingdom  and  the  Barbary  powers  :  by  which,  on  '°y  MedUer- 
producing  a  pass  m  a  certam  form,  those  powers  i^reed  to  let  q^o.  2.  c.  is. 
British  vessels  go  free,  enacted,  "  That  if  any  person  or  persons  s.  i. 
**  shall  within  Great  Britain  or  Ireland,  or  any  other  his  Majesty's 
^^  dominions,  or  without,  falsely  make,  forge  or  counterfeit,  or 
"  cause  or  procure  to  be  falsely  made,  forged  or  counterfeited,  or 
wittingly  or  knowingly  act  or  assist  in  the  false  making,  forg- 
ing or  counterfeiting  any  pass  or  passes  for  any  ship  or  ships 
whatsoever,  commonly  called  a  Mediterranean  pass  or  Mediter- 
ranean passes,  or  shall  counterfeit  the  seal  of  the  said  office,  or 
''  the  hand  or  hands  of  the  lord  hi^h-admiral  of  Great  Britain  and 
*'  Ireland  for  the  time  being,  or  of  any  commissioner  or  commis- 
^*  sioners  for  executing  the  said  office  for  the  time  being,  to  any 
**  such  pass  or  passes,  or  shall  alter  or  erase  any  true  and  au- 
^*  thentie  pass  or  passes  issued  or  made  out  by  the  lord  high-ad- 
*^  miral  of  Great  Britain  and  Ireland,  or  the  commissioners  for 
**  executing  the  said  office  for  the  time  being,  or  shall  utter  or 
*'  publish  as  true  any  such  false,  forged,  counterfeited,  altered  or 
*^  erased  pass  or  passes,  knowing  the  same  to  be  false,  forged, 
"  counterfeited,  altered  or  erased,  all  and  every  such  person  and 
*'  persons,  being  in  due  form  of  law  convicted  of  any  of  the  of- 
**  fences  aforesaid  in  any  proper  Court  of  Great  Britain,  Ireland,  • 

(i)  Rex  v.Kickettg  Lyon,  O.B.  181S,  tO.    8  East.  P.  C.  c.  19.  ft.  95.  p.  91 1 . 

MS.    As  to  the  statute  t  Geo.  8.  c.  86.  Taimets  case,  eor.  Wood,  B.,  Kent 

see  j»9fl.  Chap,  xxxix  Lent  Ass.  1818,  MS. 

(m)  Rhodes's   case,    1    Leach   84.  (x)  S.  15. 
Rex  V,  Fitzgerald  and  Lee  I  Leach 
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^^  or  any  of  his  Majesty's  plantations  beyond  the  seas,  where  such 
*'  offence  shall  be  committed  respectively,  shall  be  adjudged  guilty 
of  felony,  and  shall  suffer  death  as  in  cases  of  felony,  without 
benefit  of  clergy."     By  the  second  section  it  is  provided,  that 
such  offences  committed  in  any  country  or  place  out  of  Great 
Britain,  either  within  or  without  his  Majesty's  dominions^  may  be 
inquired  of,  &c.  in  any.  county  of  Great  Britain,  by  virtue  of  the 
King's  commission  of  oyer  and  terminer  and  gaol  delivery,  or  be- 
fore any  Court  of  justiciary  in  Scotland,  &c. 
^JS^i  *&c       "^^^  statute  6  Geo.  4.  c.  1 13.,  entitled  "  An-  act  to  amend  and 
rSating  to  the  "  Consolidate  the  laws  relating  to  the  abolition  of  the  slave  trade," 
Slave  Trade,     euacts,  (s.  10.)  "  that  if  any  persons  shall  wilfully  and  fraudu- 
113^°  10*^        **  lently  forge  or  counterfeit  any  certificates,  certificate  of  valua- 
^^  tion,  sentence  or  decree  of  condemnation  or  restitution,  copy  of 
"  sentence  or  decree  of  condemnation  or  restitution,  or  any  re- 
'^  ceipt,  (such  receipts  being  required  by  this  act,)  or  any  part  of 
<^  such  certificate,  certificate  of  valuation,  sentence  or  decree  of 
^^  condemnation  or  restitution,  copy  of  sentence  or  decree  of  con- 
^^  demnation   or    restitution,    or  receipt   as  aforesaid ;    or  shall 
^^  knowingly  and  wilfully  utter  or  publish  the  same,  knowing  it 
to  be  forged  or  counterfeited,  with  intent  to  defitiud  his  Ma- 
jesty, his  heirs  or  successors,  or  any  other  person  or  persons 
**  whatsoever,  or  any  body  politic  or  corporate ;  then  and  in  every 
^^  such  case  the  person  or  persons  so  offending,  and  their  pro- 
^^  curers,  counsellors,  aiders  and  abettors,  shall  be  and  are  here- 
'^  by  declared  to  be  felons,  and  shall  be  transported  beyond  seas 
'^  for  a  term  not  exceeding  fourteen  years,  or  shall  be  confined 
^^  and  kept  to  hard  labour  for  a  term  not  exceeding  five  years,  nor 
'^  less  than  three  years,   at   the   discretion  of  the  Court  before 
^'  whom  such  offender  or  offenders  shall  be  tried  and  convicted." 
Forging,  &c.         The  6  Geo.  4.  c.  78.  s.  25.  enacts,  "  that  if  any  person  shall 
cerUficates  6    '^  knowingly  or  wilfully  forge  or  counterfeit,  interline,  erase  or 
Geo.  4.  c.  78.     "  alter,  or  procure  to  be  forged  or  counterfeited,  interlined,  erased 
8. 25.  <^  or  altered,  any  certificate  directed  or  required  to  be  granted  by 

^^  any  order  of  his  Majesty,  his  heirs  or  successors,  in  council, 

'*  now  in  force  or  hereafter  to  be  made,  touching  quarantine,  or 

shall  publish  any  such  forged  or  counterfeited,  interlined,  erased 

or  altered  certificate,  knowing  the  same  to  be  forged  or  coun- 

^^  terfeited,  interlined,  erased  or  altered,  or  shall  knowingly  and 

^^  wilfully  utter  and  publish  any  such  certificate,  with  intent  to 

"  obtain  the  effect  of  a  true  certificate  to  be  given  thereto,  know- 

^'  ing  the  contents  of  such  certificate  to  be  false,  he  or  she  shall 

"  be  guilty  of  felony." 

Conntcrfeitiog       ^^^  Statute  47  Geo.  3.  sess.  2.  c.  66.  was  passed  for  the  purpose 

licences forna-   of  making  morc  effectual  provision  for  the  prevention  of  smug- 

&^"47Geo'3'  gjii^g .  ^nd,  after  authorising  certain  persons  therein  mentioned  to 

MM.  2.  c.  66.     grant  licences  for  navigating,  &c.  it  enacts,  (s.  26.)  "  That  if  any 

s.  26.  "  person  or  persons  shall  counterfeit,  erase,  alter,  or  falsify,  or 

cause  to  be  counterfeited,  erased,  altered,  or  falsified,  any  li- 
cence which  has  been  granted  by  the  lord  high-admiral  of  Great 
Britain,  or  by  the  commissioners  of  the  admiralty  for  the  time 
being,  or  by  any  person  authorised  by  them  to  grant  such  li- 
cence, or  which  shall,  in  pursuance  of  this  act,  be  granted  by 


i( 
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^'  the  commissioners  of  his  Majesty's  customs  in  England,  Scot- 
**  land,  or  Ireland,  respectively,  or  any  three  of  them  for  the 
*^  time  being,  or  shall  knowingly  or  wilfully  make  use  of  any  li- 
**  cence  so  counterfeited,  erased,  altered,  or  falsified,  such  person 
^^  or  persons  shall  for  every  such  offence  forfeit  the  sum  of  five  hun- 
"  dred  pounds." 

By  the  12  Geo.  1.  c.  32.,  which  was  passed  for  the  better  securing  Forging  docu- 
the  monies  and  effects  of  the  suitors  of  the  Court  of  Chancery,  it  ™c"^  relating 
is  enacted,  (s.  9.)  *'  That  if  any  person  or  persons  shall  forge  or  &c.  ofw-J^r* 
"  counterfeit,  or  procure  to  be  forged  or  counterfeited,  or  willingly  in  Chancery, 12 
•*  act  or  assist  in  the  forging  or  counterfeiting  the  name  or  hand  ®®°-  ^'  ^-  ^^* 
^^  of  the   said   accountant-general,   the    said    register,    the  said  "* 
"  clerk  of  the  report-office,  or  any  of  the  cashiers  of  the  said  go- 
'^  vernor  and  company  of  the  Bank  of  England,  to  any  certificate, 
^'  report,  entry,  indorsement,  declaration  of  trust,  note,  direction, 
**  authority,  instrument  or  writing  whatsoever,  for  or  in  order  to 
*'  the  receiving  or  obtaining  any  the  money  or  effects  of  any  of 
**  the  suitors  of  the  ssiid  Court  of  Chancery,  or  shall  forge  or 
*^  counterfeit,  or  procure  to  be  forged  or  counterfeited,  or  wil- 
'^  fully  act  or  assist  in  forging  or  counterfeiting  any  certificate,  re- 
^^  port,  entry,  indorsement,  declaration  of  trust,  note,  direction, 
'*  authority,  instrument  or  writing  in  form  of  a  certificate,  report, 
^'  entry,  indorsement,   declaration  of  trust,   note,  direction,  au- 
*'  thoritjr,    instrument    or  writing,    made  by   such  accountant- 
^*  general,   register,    clerk  of  the  report-oflice,   or   any  of   the 
'*  cashiers  of  the  said  govenior  and  company  of  the  Bank  of  Eng- 
''  land,  or  shall  utter  or  publish  any  such,  knowing  the  same  to 
^'  be  forged  or  counterfeited,  with  intention  to  defraud  any  persob 
^*  whatsoever ;"  then  every  such  person  so  offending  shall  be  ad- 
judged to  be  guilty  of  felony,  without  benefit  of  clergy. 

In  a  case  upon  this  statute  the  prisoner  was  indicted  for  forging  Gibson's  caser 
a  writing,  purporting  to  be  tm  office-copy  of  a  report  of  the  ac-  J^^'-ging  a 
comptant'general  of  money  being  paid  into  the  Bank  pursuant  to  ^jnl'tobe 
an  order  of  Chancery,  and  also  an  office-copy  of  a  certificate  of  an  office-copy 
one  of  the  cashiers  of  the  Bank,  of  the  payment  of  the  money  Ykel^comt^ 
into  the  Bank.    The  second  count  was  for  publishing  the  same,  ant-geLr^,  of 
knowing  them  to  be  forged,  with  intent  to  defraud,  &c.    And  the  money  being 
third  and  fourth  counts  were,  the  one  for  forging,  the  other  for  ^*^nj5*°*^nd  ® 
publishing  a  writing  in  form  of  a  writing  purporting  to  be  an  ^\^  ^  office- 
office-copy  of  the  certificate  of  the  accomptant-general^  and  an  coTpyofactr- 
office-copy  of  the  receipt  of  the   cashier  of  the  Bank.    There  ^^^''^'^{j^ 
wei-e  other  counts  in  the  indictment,  of  which  the  defendant  was  ^  ike  Bank, 
acquitted.     The  certificate  and  receipt  were  set  out  verbatim  in  is  within  the 
all  the  counts ;  and  the  offence  was  laid  to  be  done  with  intent  to  ^^  ^^*  *  ^ 
defraud  William  Hunt.  Upon  the  trial  a  special  verdict  was  found, 
which  was  afterwards  argued  before  Lord  Mansfield  and  nine  of 
the  other  Judges.     After  the  argument,  Lford  Mansfield  observed, 
that  the  verdict  left  but  one  question  to  consider,  namely.  Whe- 
ther the  offence  was  within  the  statute  12  Geo.  1.  c.  32.  s.  9.,  and 
said  thatif  they  had  any  doubts,  the  Judges  would  appoint  it  to 'be 
H!^ed  again  the  next  term ;  and  therefore  their  Lordships  defer- 
red giving  their  opinion.    But,  in  a  subsequent  term,  eleven  of 
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the  Judges  met  at  Serjeant's  Inn ;  and  they  were  of  opinion  that 
the  indictment  and  the  special  verdict  were  sufficient^  and  Heeded  no 
amendment;  and  that  the  case  was  within  the  statute,  (y) 
^trie°8^/^*^  The  statute  4  Geo.  4.  c.  76.  s.  28.  enacts,  that  immediately  after 
^arUh  regu-  the  Celebration  of  every  marriage,  an  entry  thereof  shall  be  made 
ters,  as  to  any  in  the  register  book,  provided  and  kept  for  that  purpose  as  by 
forTrT^^&c  '^^  "^^  directed,  or  as  shall  be  hereafter  directed,  in  which  entry 
a  marrUige  u-  OT  register,  it  shall  be  expressed  that  the  said  marriage  was  cele- 
eence;  and  de-  brated  by  banns  or  licence,  and  if  both  or  either  of  the  parties 
stroymg  regis^  married  by  licence  be  under  ajre,  not  being:  a  widower  or  widow, 

•CT*  Oj  mar-  ,.  •  «.i  ^''■i.  i  ini 

riages,  4  Geo.    With  couscut  of  the  parents  or  guardians,  as  the  case  shall  be  } 
4.  c.  76, 1. 28.    and  such  entry  shall  be  signed  by  the  minister  with  his  proper  ad- 
dition, and  also  by  the  parties  married,  and  attested  by  such  two 
witnesses ;  which  entry  shall  be  made  in  form,  or  to  the  effect 
following }  that  is  to  say, 

**'"*  A.  B.  of   jxi^  ?    parish,  and  C.  D.  of   <., .  >    parish, 

ire  married  in  this    5'=i"'"'=^J  by  5,^'""'*  J    with 

^ chapel^     ^  ^ licence^ 

consent  of    <  ^     ,.       >    this  day  of  in  the  year 

^  guardians^  ^  ^ 

C  Rector. 

By  me  J.  L.  <  Vicar. 

(  Curate. 

This  marriage  was  solemnized  between  us 


were 


JA.  B. 
iC.D. 

iE  F 
In  the  presence  of    jp'  jj 


The  29th  section  of  the  same  statute,  then  enacts,  ^^  That  if  any 
^  person  shall,  from  and  after  the  first  day  of  November,  1823, 
^  with  intent  to  elude  the  force  of  this  act,  knowingly  and  wil- 
^  fully  insert,  or  cause  to  be  inserted  in  the  register  book  of  such 
^  parish  or  chapelry  as  aforesaid,  any  false  entry  of  any  matter  or 
^  thing  relating  to  any  marriage  ;  or  falsely  make,  alter,  forge,  or 
^  counterfeit,  or  cause  or  procure  to  be  falsely  made,  altered, 
^  forged,  or  counterfeited,  or  act  or  assist  in  falsely  making,  alter- 
^  ing,  forging,  or  counterfeiting  any  such  entry  in  such  register ; 

*  or  falsely  make,  alter,  forge  or  counterfeit,  or  cause  or  procure 
^  to  be  falsely  made,  altered,  forged  or  counterfeited,  or  assist  in 
^  falsely  making,  altering,  forging  or  counterfeiting  any  such 
^  licence  of  marriage  as  aforesaid ;   or  utter  or  publish  as  true 

*  any  such  false,  altered,  forged  or  counterfeited  register  as  afore- 
^  said ;  or  a  copy  thereof,  or  any  such  false,  altered^  forged  or 
^  counterfeited   licence  of  marriage,  knowing  such   register  or 

(p)  Gibson^s  case,  O.  B.  1766.  Hil.  given  at  considerable  length,  for  the 

T.  I76S,  1  Leach  61.    2  East.  P.  C.  c.  reason  that  the  particular  grounds  on 

19.  s.  22.  p.  899.,  in  i%hich   last  au-  ^hich  the  case  was  decided  are  not 

thority   the  special  verdict  is  fully  declared  in  the  note.    The  prisoner 

stated,  and  the  arguments  of  counsel  was  executed,  I  Leach  63. 
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'*  licence  oi  marriage  respectively  to  be  false,  altered,  foiled  or 
^^  counterfeited ;  or  if  any  person  shall,  from  and  after  the  said 
'^  first  day  of  November,  wilfully  destroy,  or  cause  or  procure  to 
<<  be  destroyed  any  register  book  of  marriages,  or  any  part  of  such 
<^  register  book,  with  intent  to  avoid  any  marriage,  or  to  subject 
'^  any  person  to  any  of  the  penalties  of  this  act ;  every  person  so 
^*  offending,  and  being  thereof  lawfully  convicted,  shall  be  deemed 
^^  and  adjudged  guilty  of  felony,  and  shall  suffer  the  punishment 
<^  of  transportation  for  life,  according  to  the  laws  in  force  for  the 
^^  transportation  of  felons." 

The  late  statute  52  Geo.  3.  c.  146.,  which  was  passed  for  the  Making  false 
better  regulating  and   preserving  parish  and  other  registers  of  entries  iq  any 
births,  baptisms,  marriages,  and  burials,  after  providing  as  to  the  ^^i^^^u- 
register-books  to  be  kept,  and  copies,  &c.  to  be  transmitted,  &c.  nait,  or  mar- 
enacts,  (s.  14.)  "  That  if  any  person  shall  knowingly  and  wiLFully  r^"*"^^  ^^^^'g. 
"  insert,  or  cause,  or  permit  to  be  inserted  in  any  such  register-  straying  the 
book  of  such  baptisms,  burials  or  marriages  as  aforesaid,  or  in  register,  52 
any  such  copy  of  any  such  register  so  directed  to  be  transmitted  ^^*  ^'  ^'  ^^^' 
*^  to  the  registrars  as  aforesaid,  or  in  any  such  lists  or  declarations 
^^  also  directed  to  be  transmitted  to  such  registrars  as  aforesaid, 
^^  any  false  entry  of  any  matter  or  thing  relating  to  any  baptism, 
'^  burial  or  marriage,  or  shall  falsely  make,  alter,  forge  or  counter- 
''  feit,  or  cause  or  procuie,  or  wilfully  permit  to  be  falsely  made, 
^'  altered,  forged  or  counterfeited,  any  part  of  any  such  register, 
'^  list  or  declaration,  or  of  any  such  copy  of  any  such  register ;  or 
^^  shall  wilfully  destroy,  de&ce  or  injure,,  or  cause   or  procure, 
^*  or  permit  to  be  destroyed,  defaced     or  injured,  any  such  re- 
^' gister-book,  or  any  part  thereof;  or  shall  knowingly  and  wil- 
**  fully  sign,  or  certify  any  copy  of  any  such  register  hereby  re- 
^^  quired  to  be  transmitted  as  aforesidd,  which  shall  be  false  in  any 
*^  part  thereof,  knowing  the  same  to  be  false ;"   every  person  so 
offending  shall  be  adjudged  to  be  guilty  of  felony,  and  shall  be 
transported  for  the  term  of  fourteen  years.    The  twentieth  sec- 
tion contains  a  proviso  that  nothing  in  this  act  contained  shall 
extend  to  repeal  any  provision  contained  in  the  26  Geo.  2.  c.  33. 

The  statutes  authorising  government  to  raise  money  by  way  of  f^y'^'g*^' 
annuities,  as  the  29  Geo.  3.  c.  41.,  the  48  Geo.  3.  c.  142.,  and  the  certifioite,  &c. 
49  Geo.  3.  c.  64.,  usually  contain  clauses  making  it  a  capital  of-  mentioned  in 
fence  to  forge,  &c.  any  register,  certificate,  affidavit,  8tc.  therein  ^.^nccraiSTfi/r 
mentioned,  or  to  personate  any  true  nominee.    The  48  Geo.  3.  c.  annmtu*,  or 
142.  s.  27.  enacts,  "  That  if  any  person  or  persons  shall  forge,  pcrw>nating 
counterfeit,  or  alter,  or  cause  or  procure  to  be  forged,  counter-  ^^q°o™3°^* 
feited,  or  altered,  or  knowingly  or  wilfully  act  or  assist  in  the  U2.s.27. 
foi^ng,  counterfeiting,  or  altering  any  register  or  registers  of 
the  birth  or  baptism  of  any  person  or  persons  to  be  appointed 
*^  a  nominee  or  nominees  unaer  the  provisions  of  this  act,  or  any 
copy  or  certificate  of  any  such  register,  or  the  name  or  names 
of  any  witness  or  witnesses  to  any  such  certificate,  or  any  af- 
"  fidavit  or  affirmation  required  to  be  taken  for  any  of  the  purposes 
of  this  act,  or  the  certificate  of  any  judge,  baron  of  the  exche- 
quer, justice  of  the  peace,  or  magistrate,  of  any  such  affidavit  or 
affirmation  having  beeh  taken  before  him,  or  any  certificate  of 
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any  governor  or  person  acting  as  such,  or  minister  or  consul,  or 
'^  chief  magistrate  of  any  province,  town  or  place,  or  other  person 
authorised  by  this  act  to  grant  any  certificate  of  the  life  or  death 
of  any  nominee,  or  any  certificate  or  certificates  of  the  officer  to 
'^  be  appointed  by  the  said  commissioners  for  the  reduction  of  the 
^*  national  debt^  or  of  any  cashier  or  clerk  of  the  Bank  of  England, 
^^  or  shall  forge  or  counterfeit,  or  shall  cause  or  procure  to  be 
'^  forged  or  counterfeited,  or  knowingly  or  wilfully  act  or  assist  in 
'^  the  forging  or  counterfeiting  the  name  or  naofies  of  any  person 
^'  or  persons  in  or  to  any  transfer  of  bi^nk  annuities  for  the  pur-  * 
^^  chase  of  any  life  annuity,  or  in  or  to  any  transfer  or  acceptance 
^^  of  any  life  annuity  in  the  books  of  the  governor  and  company 
^'  of  the  Bank  of  England,  or  any  receipt  or  discharge  for  any  life 
'^  annuity,  or  for  any  payment  or  payments  due  or  to  become  due 
"  thereon,  or  to  any  letter  of  attorney,  or  other  authority  or  in- 
^^  strument,  to  transfer  or  accept  any  bank  annuities  or  life  an- 
^'  nuities  under  the  provisions  of  this  act,  or  to  receive  any  life 
*^  annuities,  or  any  payment  or  payments  due  or  to  become  due 
^'  thereon,  or  shall  wilfully,  falsely,  and  deceitfully  personate  any 
^^  true  and  real  nominee  or  nominees,  or  shall  wilfully  deliver  or 
^'  produce  to  any  person  or  persons  acting  under  the  authority  of 
'^  this  act,  or  shall  utter  any  such  forged  register,  certificate,  af- 
^^  fidavit,  or  affirmation,  knowing  the  saaie  to  be  forged,  counter- 
^^  feited,  or  altered,  with  intent  to  defraud  his  majesty,  his  heirs, 
^^  &c.  or  any  other  person  or  persons  whomsoever;*'  then,  and  in 
every  such  case,  all  and  every  person  or  persons  so  offending, 
shall  be  adjudged  guilty  of  felony,  without  benefit  of  .clergy.  The 
49  Geo.  3.  c.  49  Geo.  3.  c.  64.  wUs  passed  to  amend  the  48  Geo.  3.  c.  1^. ;  and 
tu;  48  gTo  "3  "  (*^y  *•  3-)  ^^  enacts,  «  That  if  any  person  or  persons  shall  wilfully, 
€.  142.  ^^  falsely,  and  deceitfully,  personate  any  true  and  real  nominee  or 

^^  nominees,  or  shall  wilfully,  falsely,  and  deceitfully  represent  any 

^^  other  person  or  persons  than  the  true  and  real  nominee  or  no- 

^'  roinees  to  be  such  true  or  real  nominee  or  nominees,  or  shall 

^'  forge,  counterfeit,  or  alter,  or  act,  or  assist  in  forging,  counter- 

^^  feiting,  or  altering  any  certificate  or  certificates  to  be  granted  bv 

^^  the  said  officer  in  pursuance  of  this  act,  or  shall  utter  any  such 

^^  forged  certificate  knowing  the  same  to  be  forged,  counterfeited 

'^  or  altered,  with  intent  to  defraud  his  majesty,  his  heirs,  &c.  or 

**  any  other  person  or  persons  whomsoever  ;"  then,  and  in  every 

such  case,  every  such  person  so  offending  shall  be  adjudged  guilty 

of  felony,  without  benefit  of  clergy. 

Forging  any         By  t^e  statute  2  &  3  Ann.  c.  4.  which  was  passed  for  the  public 

SficM^r&c"'''  J^eg^tering  of  all  deeds,  conveyances,  and  wills  of  any  honors, 

of  deeds,  wiiu,  uianors,  lands,  tenements,  or  hereditaments,  within  the  ^es/ JZM- 

&c.  of  land,      ing  of  the  county  of  York^  it  is  directed  that  a  memorial  <rf  such 

\n\l7\w7^\^    deeds,  &c.  be  registered  in  a  certain  manner  at  Wakefield,  and  that 

find  North        the  registrar  shall  indorse  a  certificate  of  such  registry  on  every 

y'^i^F  ®^        such  deed,  &c. :  and  the  nineteenth  section  enacts,  "  that  if  any 

in'Middiesex:    "  P^rsou  ojT  pcrsons  shall  at  any  time  forge  or  counterfeit  any  such 

2&3Ann.c.4.  *^  memorial  or  certificate  as  are  hereinbefore  mentioned  and  di- 

5  Ann.c.  18.      <«  rected,  and  be  thereof  lawfully  convicted,  such  person  or  persons 

86eo.  2.C.6'.    '^  ^^^  incur  and  be  liable  to  such  pains  and  penalties,  as  in  and 
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*'  by  the  5  Eliz.  c.  14.  (y)  are  imposed  upon  persons  for  forging 
^^  or  publishing  of  false  deeds,  charters  or  writings  sealed^  court 
**  rolls  or  wills,  whereby  the  freehold  or  inheritance  of  any  person 
^'  or  persons  of,  in  or  to  any  lands,  tenements  or  hereditaments, 
^^  shall  or  may  be  molested,  troubled  or  chai'ged/'  The  5  &  6  Ann. 
c.  18.  after  directing  that  all  bargains  and  sales  of  any  manors, 
lands,  &c.  within  the  IFest  Biding  of  the  county  of  Yor/Cy  shall  be 
registered  at  Wakefield,  and  indorsed  by  the  registrar ;  that  the 
inrolment  of  every  such  deed  shall  be  deemed  a  memorial  pursuant 
to  the  former  statute  2  &  3  Ann.  c.  4.;  and  that  no  judgment, 
statute,  &c.  shall  bind  any  manors,  lands,  &c.  but  only  from  the 
time  a  memorial  thei^of  shall  be  registered  in  the  office  3  enacts, 
(s.  8.)  ^'  that  if  any  person  or  persons  shall  at  any  time  forge  or 
*'  counterfeit  any  entry  of  the  acknowledgment  of  any  bargainer  in 
'^  any  such  bargain  and  sale  as  aforesaid,  or  any  such  memorial, 
"  certificate  or  indorsement  as  are  herein  mentioned  or  directed, 
*^  and  be  thereof  lawfully  convicted,*'  such  person  or  persons  shall 
incur  the  pains  and  penalties  of  the  same  statute  5  Eliz.  c.  14.  (2) 
The  provisions  of  these  statutes  of  2  &  3  Ann.  and  5  &  6  Ann.  are 
extended  by  the  statute  8  Geo.  2.  c.  6.  s.  31.  to  the  North  Riding 
of  the  county  of  York.  And  the  statute  7  Ann.  c.  20.  which  was 
passed  for  the  public  registering  of  deeds,  conveyances,  wills,  and 
other  incumbrances  affecting  any  honors,  manors,  lands,  &c,  within 
the  county  of  Middlesex,  after  directing  as  to  the  memorials,  cer- 
tificates, &c.  enacts  (s.  15.)  "that  if  any  person  or  persons  shall 
^^  at  any  time  forge  or  counterfeit  any  entry  of  the  acknowledge 
*^  ment  of  any  such  memorial,  certificate  or  indorsement,  as  is 
**  herein  mentioned  or  directed,  and  be  thereof  lawfully  convict- 
"  ed,'*  such  person  or  persons  shall  incur  the  pains  and  penalties 
of  the  same  statute  5  Eliz.  c.  14.  (a) 

The  statute  54  Geo.  3,  e.  133.  entitled  "  an  act  for  better  en-  Forginjr,  &c. 
"  abling  the   commissioners  of  stamps  to  make  allowances  for  reSlm^onhe 
spoiled  stamps  on  policies  of  insurance  in  Great  Britain,  and  for  premium  on  a 
preventing  frauds  relating  thereto,"  enacts,  (by  s.  10.)  "  that  if  poUcy  o/in- 
^  any  person. shall  forge  or  counterfeit,  or  cause  or  procure  to  be  qI^^\^  {33, 
"  forged  or  counterfeited,  or  willingly  aid  or  assist  in  the  forging  g.  16. ' 
or  counterfeiting  of  the  name  or  handwriting  of  any  underwriter 
on  any  policy  of  insurance,  to  any  declaration  of  any  return  of 
the  premium  on  such  policy,  or  any  part  thereof,  or  shall  frau- 
dulently alter,  or  cause  or  procure  to  be  altered,  or  aid  or  as- 
sist in  altering  any  such  declaration,  after  the  same  shall  have 
been  signed  by  any  underwriter,  or  shall  utter  or  make  use  of 
any  such  declaration,  knowing  the  same  to  have  been  fraudu- 
lently altered,  or  the  name  or  handwriting  of  any  underwriter 
to  have  been  forged  or  counterfeited  thereon,  for  the  purpose  of 
obtaining  any  such  allowance  as  aforesaid,  and  with  intent  to 
defraud  his  Majesty,  his  heirs,  &c.  every  person  so  offending 
shall,  for  the   first  offence,  forfeit  the   sum   of  five  hundred 
pounds,  to  be  paid  to  his  Majesty,  his  heirs  or  successors,  and 
to  be  recovered  in  the  same  manner  as  other  penalties  impos^ 
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{y)  See    this   statute    pott.  Chap.  (z)  Ante,  note  {y) 

ixxix.  (a)  Anle^  uote  {y), 
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''  by  any  of  the  laws  now  in  force  relating  to  stamp  duties  ;  and 

'^  for  the  second  and  every  other  offence  shall  be  adjudged  guilty 

^^  of  felony,  and  shall  be  transported  for  seven  years  to  parts  be- 

"  yond  the  seas/*     All  the  powers,  provisions,  pains,  penalties, 

&c.  of  this  act  are  extended  by  a  statute  passed  in  die  sanie  ses* 

sion,  64  Geo.  3.  c.  144.  s.  11.  to  the  contracts  of  insurance^  and 

to  the  allowance  of  stamp  duty  in  the  cases  therein  specified. 

Fi.rging,  &c.         The  Statute  46  Geo.  3.  c.  142.  which  was  passed  for  the  better 

handwritin*^  of  ^^g^'^^^^i^  ^f  the  officc  of  surveyoT-getieral  of  the  woods  and 

the  surveyor-   foTcstSy  cuacts,   (s.  14.)  "  that  if  any  person  or  persons   shall 

general  of  the    "  knovringly  and  wilfully  forge  or  counterfeit,  or  cause  or  procure 

reate^e^GeL"!"  "  to  be  forged  or  counterfeited,  or  knowingly  and  wilfully  act  or 

3.  c.  142. 8. 14.  '^  assist  in  forging  or  counterfeiting  the  name  or  handwriting  of 

'^  the  surveyor-general  of  the  woods  and  forests  for  the  time  being, 

"  or  his  deputy,  to  any  draft,  instrument,  or  writing  whatsoever^ 

'*  for  or  in  order  to  the  receiving  or  obtaining  any  of  the  money 

"  in  the  hands  or  custody  of  the  Governor  and  Company  of  the 

^'  Bank  of  £ngland,  on  account  of  the  surveyor-general  of  the  woods 

"  and  forests,  or  shall  forge  or  counterfeit,  or  cause  or  procure  to 

"  be  forged  or  counterfeited,  or  knowingly  and  wilfully  act  or  as- 

"  sist  in  the  forging  or  counterfeiting  of  any  draft,  instrument,  or 

^^  writing  in  form  of  a  draft,  made  by  such  surveyor-general  or 

"  his  deputy,  or  the  person  or  persons  authorised  as  aforesaid,  or 

^'  shall  utter  or  publish  any  such,  knowing  the  same  to  be  forged 

^^  or  counterfeited,  with  an  intent  to  defraud  any  person  whomso- 

*'  ever,'*  every  such  offender  shall  be  adjudged  guilty  of  felony 

without  benefit  of  clergy. 

of' an^^Aaw*-        "^^^  offeuccs  of  forgiug  or  counterfeiting  any  hawker's  licencCy 

rr'^oLnc^,  50  dircctcd  to  be  granted  by  the  50  Geo.  3.  c.  41 .  or  the  travelling  with 

Geo.  3.  c.  41.     or  producing  or  shewing  any  such  forged  licence  for  the  purposes 

*•  '^*  in  the  act  mentioned,  are  made  punishable  by  the  act  (s.  18.)  by  a 

pecuniary  forfeiture  of  300/. 


'      '        '  i; 
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CHAPTER  THE  THIRTY-NINTH. 


OF  THB   FORQBRT  OF  PRITATB  PAPBRS^   SECURITIBS^   AND  DOCU- 

MBNTS. 


Thb  statute  5Eliz.  c.  14.  s.  2.  enacts,  "that  if  any  person  or  5Eiiz.c.i4.8. 
"  persons  whatsoever,  upon  his  or  their  own  head  and  imagination  JiJ^'^^J^. 
'^  or  by  false  conspiracy  and  fraud  with  others,  shall  wittingly^  en»  writingB 
"  subtilly,  and  falsely  forge  or  make,  or  subtilly  cause  or  willingly  scaled,  court 
*^  assent  to  be  forged  or  made,  any  false  deed,  charter,  or  writing  [^"thc^ntlnt*' 
*^  sealed,  court-roll,  or  the  will  of  any  person  or  persons  in  writ-  to  molest  the 
**  ing,  to  the  intent  that  the  estate  of  freehold  or  inheritance  of  freehold  or  in- 
**  any  person  or  persons,  of,  in,  or  to  any  lands,  tenements,  or  he-  Jo^e^perwn. 
'*  reditaments,  freehold  or  copyhold,  or  the  right,  title,  or  inter- 
**  est,  of  any  person  or  persons,  of,  in,  or  to  the  same,  or  any  of 
^'  them,  shall  or  may  be  molested,  troubled,  defeated,  recovered, 
**  or  chaiged ;  or  shall  pronounce,  publish  or  shew  forth  in  evi- 
"  dence,  any  such  false  and  forged  deed,  charter,  writing,  court- 
"  roll,  or  wfll,  as  true,  knowing  the  same  to  be  false  and  forged, 
'^  as  is  aforesaid,  to  the  uitent  above-remembered,  and  shall  be 
**  thereof  convicted,  either  upon  action  or  actions  of  forger  of 
"  false  deeds,  to  be  founded  upon  this  statute,  at  the  suit  of  the 
party  grieved,  or  otherwise,  according  to  the  order  and  due 
course  of  the  laws  of  this  realm,  or  upon  bill  or  information  to 
be  exhibited  into  the  court  of  the  star-chamber,  according  to  the 
'^  order  and  use  of  that  court,  shall  pay  unto  the  party  grieved 
^^  his  double  costs  and  damages,  to  be  found  or  assessed  in  that 
"  court  where  such  conviction  shall  be,  and  also  shall  be  set  upon 
the  pillory  (a)  in  some  open  market  town,  or  other  open  place, 
and  there  to  have  both  his  ears  cut  off,  and  also  his  nostrils  to 
"  be  slit  and  cut,  and  seared  with  a  hot  iron,  so  as  they  may  re- 
"  main  for  a  perpetual  note  or  mark  of  his  falsehood,  and  shall 
**  forfeit  to  the  queen  our  sovereign  lady,  her  heirs  and  succes- 
"  sors,  the  whole  issues  and  profits  of  his  lands  and  tenements  dur- 
ing his  life,  and  also  shall  sui&r  and  have  perpetual  imprisonment 
during  his  life.'* 

* 

(«)  As  to  this  part  of  the  punishment,  see  now  M  Geo.  3.  c.  138. 

2  «  2 
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5  Eliz.  c.  14.  8. 
3.  Forging,  &c. 
any  charter, 
deed,  or  writ- 
ing, to  the 
prejudice  of 
termors,  and 
forging  any 
obligation  or 
bill  obligatory, 
or  any  acquit- 


t€ 


The  third  section  enacts,  "  that  if  any  person  or  persons  upon 
his  or  their  own  head  or  imagination^  or  by  &Ise  conspiration  Or 
'^  frand  had  with  any  other,  shall  wittingly,  subtilly  and  falsely 
^^  forge  or  make,  or  wittingly,  subtilly,  and  falsely  cause  or  assent 
to  be  made  and  forged,  any  false  charter,  deed  or  writing,  to  the 
intent  that  any  person  or  persons  shall  or  may  have  or  claim 
^^  any  estate  or  interest  for  term  of  years,  of,  in,  or  to  any  ma- 
^^  nors,  lands,  tenements  or  hereditaments,  not  being  copyhold, 
tancei  release,  *^  or  any  annuity  in  fee  simple,  fee  tail  or  for  term  of  life,  lives  or 
^^'  '^  years ;  or  after  the  said  day  shall,  as  is  aforesaid,  forge,  make, 

^^  or  cause  or  assent  to  be  made  or  forged^  any  obligation  or  bill 
^^  obligatory,  or  any  acquittance,  release  or  other  discharge  of 
^^  any  debt,  accompt,  action,  suit,  demand,  or  other  things  per- 
sonal ;  or  if  any  person  or  persons  shall  pronounce,  publish,  or 
give  in  evidence,  any  such  false  and  forged  charter,  deed,  writ^ 
'^  ing,  obligation,  bill  obligatory,  acquittance,  release,  or  dis- 
'^  charge^  as  true,  knowing  the  same  to  be  false  and  forged,  and 
'^  shall  be  thereof  convicted  by  any  the  ways  and  means  aforesaid, 
^^  that  then  he  shall  pay  unto  the  party  grieved  his  double  costs 
'^  and  damages,  to  be  found  and  assessed  in  such  coiurt  where  the 
^^  said  conviction  shall  be  had,  and  shall  be  also  set  upon  the  pil- 
^^  lory  (b)  in  some  open  market  town,  or  other  open  place,  and 
"  there  to  have  one  of  his  ears  cut  oiF,  apd  shall  also  have  and 
''  suffer  imprisonment  by  the  space  of  one  whok  year,  without 
"  bail  or  mainprize/^ 
Other  clauses  A  defendant  convicted  for  any  of  these  offences  under  the  act, 
of  the  statute,  and  having  received  corporal  punishment  thereupon  according  to 
the  act,  is  not  to  be  impeached  for  the  same  offnice.  (c)  But  (by 
section  7*)  ^'  if  any  person  or  persons  being  hereafter  convicted 
^^  or  condemned  of  any  of  the  offences  a&resaid^  by  any  the  ways 
^^  or  means  above  limited,  shall  after  any  su(}h  his  or  their  con- 
'^  viction  or  condemnation  eftsoons  commit  or  perpetrate  any  of 
^^  the  said  offences  in  form  aforesaid,  that  then  every  such  second 
"  offence  or  offences  shall  be  adjudged  felony;"  and  the  parties 
being  convicted  or  attainted  thereof  shall  suffer  such  pains  of  death, 
forfeiture,  &c.  as  in  cases  of  felony,  without  benefit  of  clergy,  (rf) 
Jurisdiction  to  hear  and  determine  offences  against  the  statute  is 
given  to  justices  of  oyer  and  terminer,  and  of  assize,  (e)  And  it 
is  provided  that  the  act  shall  not  extend  ^  to  any  attorney,  law- 
^'  yer,  or  counsellor,  that  shall,  for  his  client,  plead,  shew  forth, 
"  or  give  in  evidence  any  felse  and  forged  deed,  charter,  will, 
*'  court-roll,  or  other  writing,  for  true  and  good,  being  not  party 
**  or  privy  to  forging  of  the  same,   for  the  pleading,  shewing 


(b)  See  MfUe^  note  («) 

(c)  S.5. 

id)  There  must  be  a  conviction  by 
judgment  of  a  first  offence,  before  the 
second  offence  coramitted,  to  make  it 
felony;  and  the  record  of  the  first 
conviction  must  be  set  out  in  the  in- 
dictment for  the  second  offence,  in 
order  that  it  may  appear  to  be  a  con- 
viction for  some  ofience  within  the 


statute,  3  lost  172.  1  Hale  586.  9 
Bast  P.  C.  c.  19.  8.  32.  p.  919.  This 
section  of  the  statute  mclodes  one, 
who,  having  been  convicted  for  forg- 
ing a  deed,  afterwards  knowingly  pub- 
lishes the  forged  deed  of  anoUefy  U. 
ibid. 

{e)  This  does  not  extend  to  justices 
of  the  peace  at  their  quarter  sessions. 
See«il0y37l. 
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forth^  or  giving  in  evidence  the  same/'  (/}  And  also  that  the 
act  shall  not^extend  to  any  person  or  persons  "  that  shall  plead 
*'  or  shew  forth  any  deed  or  writing  exemplified  under  the  great 
<'  seal  of  England,  or  under  the  seal  of  any  other  authentic  court 
^^  of  this  realm ;  nor  shall  extend  to  any  judge  or  justice,  or  other 
'^  person,  that  shall  cause  any  seal  of  any  court  to  be  set  to  any 
^'  such  deed,  charter,  or  writing  inroUed,  not  knowing  the  same 
^*  to  be  false  or  forged/'  (g)  There  is  also  a  similar  exception 
as  to  proctors,  advocates,  &c.  of  the  ecclesiastical  courts.  (A) 

It  has  been  holden  to  be  in  the  election  of  the  party  in  the  CoMtroctkm. 
case  of  forging  deeds  to  lay  the  indictment  either  at  common  law, 
or  upon  the  statute  of  5  £liz.  c.  14.  (t)  And  as  this  statute  ap- 
pears to  have  been  considered,  some  years  ago,  as  having  nearly 
fallen  into  disuse,  (k)  it  may  be  deemed  sufficient  merely  to  refer 
in  this  place  to  the  books  in  which  the  cases  upon  the  construction 
of  it  are  to  be  found  collected.  (/)  In  one  of  the  latest  of  those 
cases  it  was  holden  that  the  statute  did  not  mean  that  there  should 
be  a  forged  conveyance  of  the  very  lands ;  but  if  it  were  any  deed 
whereby  the  party  might  be  molested,  it  was  sufficient,  (m)  And 
a  variance  as  to  the  description  of  the  lands  was  holden  not  to  be 
material,  (n) 

The  more  modem  statutes  which  require  to  be  noticed  in  re-  More  modem 
laUon  to  the  foigery  of  private  papers,  securities,  and  documents,  statutes. 
are  the  2  Geo.  2.  c.  25.  (extended  to  forgeries  with  intent  to  de- 
fraud any  corporation  by  31  Geo.  2.  c.  22,  s.  78«)  the  7  Geo.  2.  c. 
22.  (extended  in  like  manner  by  18  Geo.  3.  c.  18.)  the  43  Geo. 
3.  c.  139.  (as  to  the  forging  of  foreign  bills  of  exchange,  &c.)  and 
the  45  Geo.  3.  c.  89.  The  same  general  rules  of  construction  will 
apply  equally  to  the  same  instruments  named  in  the  several  sta- 
tutes passed  in  pari  materid  ;  and  all  must  necessarily  be  governed 
by  the  same  principles  of  the  common  law.  (o) 

The  2  Geo.  2.  c.  25.  s.  1.  enacts,  ^^  that  ii  any  person  shall  2  Geo.  2.  c.  25. 
^*  falsely  make,  forge,  or  counterfeit  or  cause  or  procure  to  be  ^  *-^  ^*d^id^' 
**  falsely  made,  forged,  or  counterfeited,  or  willingly  act  or  assist  in  wmf^nd,  ' 
'^  the  false  making,  forging,   or   counterfeiting  any  deed,  will,  uote,  acquit- 
**  testament,  bond,  writing  obligatory,  bill  of  exchange,  promis-  ^^^  uuell^* 
^^  Bory  note  for  payment  of  money,  indorsement  or  assignment  of  ^q*^'^  ^c.  felony 
''  any  bill  of  exchange  or  promissory  note  for  payment  of  mo-  wlthontciexgy. 
^'  ney,  or  any  acquittance  or  receipt,  either  for  money  or  goods, 
^^  with  intention  to  defraud  any  person  whatsoever,  or  shall  utter 
'^  or  publish  as  true  any  false,  forged,  or  counterfeited  deed,  will, 
''  testament,  bond,  writing  obligatory,  bill. of  exchange,  promis- 
^<  Bory  note  for  payment  of  money,  indorsement,  or  assignment  of 
^'  any  bill  of  exchange  or  promissory  note  for  payment  of  money, 
'^  acquittance  or  receipt,  either  for  money  or  goods,  with  intention 

(/)  S.  16.  gery  (C.)    S  East  P.  C.  c.  19.  s.  33. 

^)  S.  1 6.  p.  9 i  9.  «t  tequ. 

{k)  6.  IS.  (0i)  Grooke'fi  case,    2  Str.  901.    8 

(t)  Obriaa'scase,  2  Str.  1144.  East.  P.  C.  c  19.  s.  33.  p.  921.    JnU^ 

Ik)  2  East  P.  C.  c.  19.  9.  33.  p.  919.  338. 

(I)  3  last  Cap.  Lxxv.  p.  168.  eitequ.  (n)  Id,  (hid. 

1  Hale  682.  et  iequ.     1  Hawk.  P.  C.  (o)  2  East  P.  C.  c.  19.  s.  38.  p.  920. 
c  •  70.  8. 12.  el  iequ.    S  Bac.  Ab«  fbr^ 
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to  defraud  any  person^  knowing  the  same  to  be  false,  forged,  or 
counterfeited ;"  then  every  such  person  shall  be  deemed  guilty 

of  felony,  and  suffer  death  as  a  felon,  without  benefit  of  clei^. 
31  Geo.  2.  c.  The  statute  31  Geo.  2.  c.  22.  s.  78.,  reciting  that  doubts  might 
22. 8. 78.  ex-  arise  whether  the  punishment,,  under  the  former  statute,  extended 
irj^^ra/feL.  ^  forgewes  with  intent  to  defraud  any  corporation^  supplies  the 

supposed  defect. 
7 Geo. 2. c. 22.  The  statute  7  Geo.  2.  c.  22.  enacts,  "that  if  any  person  shall 
anv^clfc'  t-^'  *'  falsely  make,  alter,  forge,  or  counterfeit,  or  cause,  or  procure  to 
ance  ot  any  "  be  falsely  made,  altered,  forged,  or  counterfeited,  or  willingly 
bill  of  ex-  '«  act  or  assist  in  the  false  making,  altering,  forging,  or  counter- 
nu!Xro/Bum  "  Siting  any  acceptance  of  any  bill  of  exchange,  or  the  number  or 
of  an  account-  ''  principal  sum  of  any  accountable  receipt  for  any  note,  bill,  or 
able  receipt  for  ^«  other  security  for  pa3rment  of  money,  or  any  warrant  or  order 
or  any  wanant  "  ^^^  payment  of  money,  or  delivery  of  goods,  with  intention  to 
or  order  for  '^  defraud  any  person  whatsoever^  or  shall  utter  or  publish  as  true 
payment  of  «  any  false,  {dtered,  forged,  or  counterfeited  acceptance  of  any  bill 
vwy^of^goodE  J  "  ^^  exchange,  or  accountable  receipt  for  any  note,  bill,  or  other 
or  uttering,  *  '^  security  for  payment  of  money,  or  warrant  or  order  for  payment 
&c.;  felony  «  Qf  monev,  or  delivery  of  iroods,  with  intention  to  defraud  any 
^'  "  person,  knowing  the  same  to  be  false,  altered,  forged,  or  coun- 

^*  terfeited ;"  then  every  such  person  shall  be  deemed  guilty  of 
Extended  to  felony  without  benefit  of  clergy.  The  18  Geo.  3.  c.  18.  contains 
is'oeo^c'i's  s'^°^^^  provisions  as  to  such  forgeries  committed  with  intent  to 

defraud  any  corporation. 
43  Geo.  3.  c.         The  statute  43  Geo.  3.  c.  139.  was  passed  for  the  prevention  of 
139. 8. 1.  tjie  forging  o{  foreign  bills  of  exchange,  promissory  notes,  &c.  and 

for^nhWUoi  cnacts,  **  that  if  any  person  shall,  within  any  part  of  the  United 
exchange,  '*  Kingdom  of  Great  Britain  and  Ireland,  falsely  make,  forge,  or 
iitterin*\^'  *'  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged,  or 
felony  pnnish-  '^  counterfeited,  or  knowingly  aid  or  assist  in  the  false  making, 
able  by  trans-    "  forging,  Or  Counterfeiting  any  bill  of  exchange,  or  any  prpmis- 

fourteen*  ^^^     "  ^^^^  "^^^'   undertaking,  or  order  for  the  payment  of  money, 
*'  purporting  to  be  the  bill  of  exchange,  promissory  note,  un- 
"  dertaking,  or  order  for  the  payment  of  money,  of  any  foreign 
prince,   state,   or   country  whatsoever,  or  of  any  minister  or 
officer  entrusted  by  or  employed  in.  the  service  of  any  foreign 
prince,   state,  or   country,  or  of  any  person,  or  company  of 
persons  resident   in    any  foreign  state  or  country,  or  of  any 
^^  body  corporate  and  politic,  and  body  in  the  nature  of  a  body 
''  corporate  and  politic,  created  or  constituted  by  any  foreign 
prince  or  state,  vnth  intent  to  deceive  or  defraud  his  Majesty, 
his  heirs,  &c.  or  any  such  foreign  prince,  state,  or  country,  or 
*'  with  intent  to  deceive  or  dejfraud  any  person  or  company  of  per- 
"  sons  whomsoever,  or  any  body  corporate  and  politic,  or  body  in 
^^  the  nature  of  a  body  corporate  and  politic  whatsoever,  whether 
^'  the  same  be  respectively  resident,  carrying  on  business,  consti* 
^^  tuted  or  being  in  any  part  of  the  United  Kingdom,  or  in  any 
''  foreign  state  or  country,  and  whether  such  bill  of  exchange,  pro- 
'^  missory  note,  or  order,  be  in  the  English  language,  or  in  any 
^'  foreign  langtiage  or  languages,  or  partly  in  one  and  partly  in 
^^  the  other;  or  if  any  person  shall,  within  any  part  of  the  said 
'^  United  Kingdom,  tender  in  payment  or  in  exchange,  or  other- 
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wise  uUer  or  pubUsh  as  true,  any  such  false,  forged,  or  counter- 
"  felted  bill  of  exchange,  promissory  note,  undertokuig,  or  order, 
knowing  the  same  to  be  false,  forged,  or  counterfeited,  with  in- 
tent to  deceive  or  defraud  his  Majesty,  his  heirs,  &c.  or  any 
foreign  prince,  state,  or  country,  or  any  person  or  company  of 
persons,  or  any  body  corporate  and  politic,  or  body  in  the  na- 
ture of  a  body  politic  and  corporate  as  aforesaid,  then  every 
^  person  so  offending  shall  be  deemed  and  taken  to  be  guilty  of 
*^  felony,  and  being  thereof  lawfully  convicted,  shall  be  trans- 
''  ported  for  any  term  of  years  not  exceeding  fourteen  years/' 

The  statute  45  Geo.  3.  c.  89.  s.  1.  reciting  that  by  the  2  Geo.  2.  45  Geo.  3. 
c.  25.  the  7  Geo.  2.  c.  22.  and  other  acts  certain  provisions  were  8^-  »•  i-  «^- 
made  for  the  preventing  and  punishing  the  forgery  of  notes,  bills,  Geo.*2^c.^5. 
instruments,  &c.  in  those  acts  respectively  mentioned ;  and  that  it  aod  7  Geo.  2. 
was  expedient  that  such  provisions  should  extend  and  be  in  force  c.  22.  to  every 
in  every  part  of  Great  Britain,  with  such  alterations  and  amend-  bhIi^^q  ^\th.^ 
ments  therein  as  were  thereby  made,  enacts,  ^^  that  if  any  person  certain  alter- 
**  or  persons  shall  falsely  make,  forge,  counterfeit,  or  alter,  or  »tions  and 
^*  cause  or  procure  to  be  falsely  made,  foi^d,  counterfeited,  or  *™*"  "^^ 
'^  altered ;  or  willingly  act  or  assist  in  the  false  nuddng,  forging, 
counterfeiting,  or  altering  any  deed,  will,  testament,  bond,  wri- 
ting obligatory,  bill  of  exchange,  promissory  note  for  payment 
of  money,  indorsement  or  assignment  of  any  bill  of  exchange  or 
"  promissory  note  for  payment  of  money,  acceptance  of  any  bill  of 
"  exchange,  or  any  acquittance  or  receipt,  either  for  money  or 
'^  goods^  or  any  accountable  receipt  for  any  note,  bill,  or  other 
*^  security  for  payment  of  money,  or  any  warrant,  or  order  for 
<<  payment  of  money  or  delivery  of  goods,  with  intention  to  de- 
*^  fraud  any  person  or  persons,  body  or  bodies  politic  or  corpo- 
''  rate  whatsoever ;  or  shall  offer,  dispose  of,  or  put  away  any 
^^  false,  forged,  counterfeited,  or   altered  deed,  will,  testament, 
*^  bond,  writing  obligatory,  bill  of  exchange,  promissory  note  for 
*^  payment  of  money,  indorsement  or  assignment  of  any  bill  of 
exchange  or  promissory  note  for  payment  of  money,  acceptance 
of  any  bill  of  exchange,  acquittance,  or  receipt,  either  for  money 
or  goods,  accountable  receipt  for  any  note,  bill,  or  other  security 
*•'  for  payment  of  money,  warrant  or  order  for  payment  of  money, 
**  or  delivery  of  goods,  with  intention  to  defraud  any  person  or 
**  persons^  body  or  bodies  politic  or  corporate,  knowing  the  same 
*'  to  be  false,  forged,  counterfeited,  or  altered,"  then  every  person 
or  persons  so  offending  shall  be  deemed  guilty  of  felony  without 
benefit  of  clergy. 

Upon  an  indictment  for  forging  a  will,  the  probate  of  that  will 
unrepealed  is  not  conclusive  evidence  of  its  validity,  so  as  to  be  a 
bar  to  the  prosecution,  (jd) 

Several  questions  have  arisen  as  to  the  written  instruments  Questions  up- 
which  may  be  considered  as  deedSj  bills  of  exchange^  promissory  on  these  sta- 
notes,  indorsements,  Sfc;  or  as  receipts;  or  as  warrants  or  orders 
for  the  payment  of  money  or  delivery  of  goods. 

A  power  of  attorney  has  been  holden  to  be  a  deed  within  the  Power  of  at- 
meaning  of  the  statute  2  Geo.  2.  c.  25.  s.  !•    And  in  the  same  ^ccd!^"* 

(p)  Rex  V.  Buttery  aod  Macuamara,  Russ.  &  Ry.  312.    Ante^  3S9. 
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Uttering 
Scotch  notes 
in  England. 


Wacock's 
case. 

A  promissory 
note  for  the 
payment  of 
one  guinea  in 
cash  or  Bank 
of  England 
note  holden  not 
to  be  within 
the  statute  2 
Geo.  2.  c.  25. 


case  it  was  also  deckled,  that  forging  a  deed  is  within  this  statute, 
though  the  directory  provisions  of  subsequent  statutes  have  di- 
rected, that  instruments  for  the  purpose  for  which  the  forged  deed 
was  intended  shall  be  in  a  particular  form,  or  shall  comply  with 
certain  requisites,  and  the  forged  deed  is  not  in  that  form,  nor  has 
been  made  in  compliance  with  those  requisites ;  for  the  directory 
provisions  do  not  make  the  deed  wholly  void  in  consequence  of  its 
not  being  in  the  form  prescribed,  and  not  having  such  requi- 
sites. (9)  In  a  subsequent  case  it  was  also  holden,  after  very  in- 
genious and  learned  argument,  that  a  power  of  attorney  to  transfer 
government  stock,  signed,  sealed,  and  delivered,  was  a  deed  within 
this  statute  of  2  Geo.  2.  c.  25.  (r) 

It  may  be  observed,  that  the  question  whether  uttering  in  Eng- 
land a  promissory  note  of  a  Scotch  bank,  or  chartered  Scotch 
company,  payable  in  Scotlandy  is  made  felony  by  statute,  («)  ap- 
pears to  be  set  at  rest  by  the  45  Geo.  3.  c.  89.  s.  8.  which  enacts, 
that  all  and  every  the  clauses  and  provisions  in  this  act  contained 
shall  extend  *^  to  every  part  of  Great  Britain.'' 

In  the  following  case  it  was  holden,  that  a  promissory  note  for 
the  payment  of  a  guinea  in  cash  or  Bank  of  England  note  was 
not  within  the  statute  2  Geo.  2.  c.  25. 

The  prisoner,  Daniel  Wilcock,  was  tried  on  an  indictment 
charging  him  in  the  first  count  wiUi  forging,  and  in  another  count 
with  uttering  knowing  it  to  be  forged,  a  certain  promissory  note 
for  the  payment  of  money,  the  tenor  of  which  wbs  as  follows,  viz. 

Pontefract  Banky  \st  Aprily  1807* 
I  promise  to  pay  the  bearer  one  guinea  on  demand  here  in  cash 
or  Bank  of  England  note. 

No.  C^  591. 
No.  Ce.  591.  For  Perfect,  Seaton,  &  Co. 

Entd.  J.  U.  John  Sbaton. 

One  Guinea. 

with  intent  to  defraud  John  Garside.  There  were  two  other  dnular 
counts,  charging  the  intent  to  be  to  defraud  John  Seaton,  John 
Fox  Seaton,  and  Richard  Seaton,  the  bankers.    The  jury  found 


{q)  Rex  V,  T.  R.  Lyoa,  Russ.  &  Ry. 
255. 

if)  Rex  v.  FauntlerojfRy.&Mood. 
Cr.  Cas.  52.  And  see  Rex  v.  Waite, 
flif/e,  377. 

(s)  This  question  was  raised  in 
Dick's  case,  1  Leach  68.  2  East.  P.  C. 
c.  19.  s.  35.  p.  925.  where  the  prisoner 
was  indicted  for  uttering  a  forged 
Scotch  bank  note,  and  the  Judges 
were  divided  in  opinion  whether  such 
a  note  were  within  the  meaning  of 
the  statute  2  Geo.  2.  c.  25.  and  whe- 
ther the  ottering  it  in  England  were 
felony ;  the  statute  2  Geo.  2.  c.  25.  s.  4. 
providing  that  nothing  in  the  act  con- 
tained should  extend  to  that  part  of 
Great  Britain  called  ScoUand.  And 
also  in  M'Kay*s  case,0.  fi.  1803,  MS. 
and  Ru86.  &  By.  71.  where  the  pri- 


soner was  indicted  for  uttering  a  pro- 
missory note  of  the  British  linen  com- 
pany at  Edinburgh ;  and  the  objecUoii 
was  taken  on  his  behalf,  that  the  in- 
strument set  out  in  the  indictmeDt, 
purporting  to  be  an  undertaking  for 
the  payment  of  money  by  a  chartered 
Scotch  company,  only  entitled  the 
party  to  obtain  payment  in  Scotland, 
and  could  not  oe  put  in  sail  in  tUs 
country,  and  was  not  within  the  sta- 
tute 2  Geo.  2.  c.  25.  in  consequence  of 
the  operation  of  the  fourth  section. 
Dick*s  case,  and  the  opinion  of  the 
Court,  concerning  the  legally  of  conr 
tracts,  in  Robinson  v.  Bland,  2  Burr. 
1078,  were  referred  to  %  and,  the  point 
being  submitted  to  the  consideration 
of  the  twelve  Judges,  the  prisoner  was 
recommended  for  a  pardon. 
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the  prisoner  gtiilty  of  uttering  the  note^  knowing  it  to  be  forged : 
but  the  learned  Judge  respited  the  sentence,  in  order  to  take  the 
opinion  of  the  twelve  Judges  on  the  question,  whether  this  was  a 
note  for  the  payment  of  money  within  the  statute  2  Geo.  2.  c.  25. 
the  guinea  being  by  the  terms  of  the  note  to  be  paid  in  cash  or 
Bank  of  England  note  at  the  option  of  the  payer.  And  it  is  un- 
derstood, that  the  Judges  w^re  of  opinion  that  the  conviction  was 
wrong.  (/) 

In  the  following  case  a  point  was  made  whether  the  instrument 
in  question  could  be  considered  as  a  bill  of  exchange  within 
2  Geo.  2.  c.  25. 

The  prisoner,  Josiah  Chisholm,  was  convicted  for  forging  a  cer-  Chishbim'B 
tain  bill  of  exchange  in  the  following  form.  '^'^ 

3d  Rate,  Robert  Gore. 


Full  pay  from  13th  day  of  May,  1814,    > 
to  the  4th  day  of  August,         1814,    $ 
Amount  of  deductions. 


Entered  13/A  day  of  May,  1814. 

£      s.    d. 


Net  Pay 


25      4 
2    17 

0 
3 

£22      6 

9 

Gentlemen, 


case. 

A  biUdnwn 
upon  the  com* 
miBrionen  of 
the  navy  hold- 
ea  to  be  i  biU 
of  exchange 
within  the  2 
Geo.  2.  c  25. 


8th  day  of  August,  1814. 
Ten  days  after  sight, 
Please  to  pay  to  Mrs.  Eliz*''.  Coall,  or  order,  the  sum  of  twenty- 
two  pounds  six  shillings  and  ninepence,  being  the  net  personal 
Eay  due  to  me,  as  acts.  Lieutenant  of  his  majesty's  ship  Zealous, 
etween  thirteenth  day  of  May,  1814,  and  fourth  day  of  August, 
1814;  for  value  received. 

ROBT.  GORS. 

Approved, 

T.  BoTB,  Captain  of  H.  M.  S.  Zealous. 
2b  the  CommUHoners  of  His  Moffesty^s  Navy, 

Lmdon. 

with  intent  to  defraud  Elizabeth  Coall  widow,  against  the  statute, 
&c.  The  second  count  of  the  indictment  was  for  uttering,  &c. 
with  the  like  intention:  and  the  third  and  fourth  counts  were 
similar ;  only  laying  the  intention  to  be  to  defraud  his  majes^. 
There  were  four  other  counts  framed  upon  the  statute  35  Geo.  3. 
c.  94.  s.  3.  and  34.,  (u)  but  the  counsel  for  the  prosecution  had  ad- 
mitted that  those  counts  could  not  be  supported ;  and  they  con- 
tended that  the  instrument  was  a  bill  of  exchaiige  witbin  the 
2  Geo.  2.  c.  25.    It  was  urged,  on  behalf  of  the  prisoner,  that  it 


(I)  Wilcoek*s  case,  car,  Le  Blanc,  J., 
Yorkshire^  Lent  Ass.  1806,  MS.  And 
see  Harrison's  case,  llieftch  180.  2 
£ast.  P.  C.  c.  19.  s.  86.  p.  986.  po»L 
463,  where  an  objection  that  certain 
counts  of  the  indictment  were  not 
within  the  statutes  2  Geo.  8.  c.  Sfi.  and 
31  Geo.  8.  c.  S8.  s.  78.  because  those 


statutes  were  confined  to  the  forgery 
of  receiptsfor  money  at geads^ythateta 
the  counts  in  question  chai|^  the 
forgery  of  a  receipt  for  bank  notes^ 
which  were  neither  money  nor  goods, 
was  allowed. 
(u)  ^iif#,4S6,note(A). 
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appeared  clearly,  that  the  instrument  was  intended  to  be  a  bill 
under  the  35  Geo.  3.  c.  94.  8.3.;  that  it  was  not  drawn* to  be  pre- 
sented for  acceptance  or  payment  by  the  commissioners  of  the 
navy,  as  a  bill  of  exchange ;  but  in  order  to  procure  an  assign- 
ment of  it  according  to  the  fifteenth  section  of  that  statute ;  that 
it  was  not  a  bill  of  exchange,  because  it  was  not  drawn  on  any 
persons  bound  to  accept  or  pay  it ;  and  that  the  commissioners  of 
the  navy  were  removable  at  pleasure,  and  might  be  changed  be- 
tween the  drawing  and  presenting  of  the  bill.  On  the  other  hand 
it  was  contended,  that  the  intention  with  which  this  instrument 
was  made  was  not  material ;  and  that  it  was  not  necessary,  to 
constitute  a  bill  of  exchange  for  this  purpose,  that  the  parties  on 
whom  it  was  drawn  should  be  liable  to  accept,  or  even  be  existing 
persons ;  and  that  it  was  enough  if  the  instrument  purported  to 
be  drawn  on  a  person  or  persons  to  whom  it  might  ,be  presented. 
The  learned  Judge  respited  the  sentence  in  order  that  the  question 
might  be  submitted  to  the  consideration  of  the  Judges,  whether 
this  instrument  was  properly  described  as  a  bill  of  exchange.  And 
the  Judges  were  of  opinion,  that  the  conviction  was  right ;  that 
the  instrument  set  forth  iu  the  case,  was  in  form  a  bill  of  ex- 
change ;  and  that  the  statute  35  Geo.  3.  c.  94.  did  not  prevent  its 
being  so  considered. (x) 

One  of  the  questions  raised  in  a  case  which  occurred  about  the 
same  time  appears  to  have  been,  whether  a  false  assertion  in  an  in- 
dorsement tnat  the  indorser  has  a  procuration,  without  any  other 
circumstance  of  falsehood  or  misrepresentation  would  make  such 
an  indorsement  a  forgery,  within  the  statutes. 
Maddocks'  The  indictment  against  the  prisoner,  George  Maddocks,  stated 

Asto the  ^^  ^^^  ^^^  count,  that  he  had  in  his  custody  a  bank  bill  of  ex- 
ouestion  whe-  change  (the  tenor  of  which  was  set  out)  dated  1st  October,  1814, 
icrtio/ii^tt*"  ^^^  paywicnt  of  361.  19s.  Od.  at  7  days'  sight  to  Messrs.  S.  Brown 
iDdo^meoi^  ^^^  ^'  ^^  order,  accepted  on  said  1st  October,  the  date  of  the  bill, 
that  the  in-  It  also  Stated  that  there  were  two  indorsements  upon  the  bill ;  the 
^°"^rfl*te«*  first  by  the  said  Samuel  Brown  and  Co.  to  Joseph  Seymour  or 
^thout  any  Order,  and  the  other  by  the  said  Joseph  Seymour  to  Robert  Falcon, 
other  circum-  or  Order ;  and  charged  that  the  prisoner^  having  this  bill  so  in- 
hoodor^^f!*^  dorsed  in  his  custody,  forged  another  indorsement  upon  it  as 

representa-         foUoWS  : — 
tion,  will  make 

dowmcit'a     ^'  ^^^""^  M  Robert  FalcoHy  Gborge  Maddocks. 

forgery  within 

the  statute.  with  intent  to  defraud  the  Bank,  against  the  statute,  &c.  The 
second  count  charged  the  prisoner  with  disposing  of  and  putting 
away  the  forged  instrument ;  and  there  were  many  other  counts 
all  charging  the  forgery  to  be  of  an  indorsement.  It  appeared 
upon  the  evidence,  that  the  prisoner  was  in  the  situation  of  a  clerk 
and  servant  to  the  prosecutor,  Mr.  Robert  Falcon,  who.  was  an  at- 
torney, having  chambers  in  the  Temple;  that  he  was  left  in  charge 
of  the  chambers,  when  the  prosecutor  went  out  of  town,  with  in- 
structions to  receive  any  money,  and  make  advances  in  the  way  of 

• 

(jt)  Chiftholm's  case,  cor.  Dampier,  J.,  Exeler^  Spr.  Ass.  1815,  MS.,  and 
Ru8B.  &  Ry.  S97. 
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business,  and  to  open  any  letters,  and  do  what  was  necessary  in 
case  a  writ  or  any  thing  of  that  sort  was  wanted;  but  that  he  had 
no  authority  from  the  prosecutor  to  indorse  any  bill  for  him  by 
procuration.  During  the  absence  of  the  prosecutor,  Mr.  Seymour, 
then  the  holder  of  the  bill,  indorsed  it  to  the  prosecutor,  and  sent 
it  in  a  letter  to  his  chambers.  The  prisoner  opened  the  letter, 
and  a  day  or  two  afterwards  took  the  bill  to  the  Bank,  and  re- 
ceived the  money;  having  first  made  the  indorsement  charged  by 
the  indictment  to  be  forged.  At  the  time  he  received  the  money 
he  wrote  a  receipt  immediately  under  the  forged  indorsement  in 
the  words ; — Received  for  Robert  Falcon,  4  Elm  Court  Tempfe, 
5  January,  1815,  Geo.  Maddocks.  On  the  following  day  the  6th 
January,  the  prisoner  wrote  to  the  prosecutor  a  sort  of  journal  of 
the  week's  occurrences,  and  therein  mentioned  the  bill  in  ques- 
tion ;  but  only  stated  that  he  had  taken  it  for  acceptance,  though 
he  bad  in  fact  received  the  money  the  day  before.  On  the  9th 
January,  the  prosecutor  returned  to  town,  but  did  not  find  the 
prisoner  at  his  chambers,  he  having  previously  absconded.  In 
his  defence,  the  prisoner  said  that  he  received  the  money  for  his 
master's  use ;  and  did  not  intend  to  apply  it  otherwise ;  and  he 
assigned  as  the  cause  of  his  absenting  himself  some  unexpected 
distress  in  his  circumstances.  The  case  was  left  by  the  learned 
Judge  to  the  jury  to  consider,  whether,  under  the  circumstances 
in  evidence,  it  appeared  to  them  that  the  prisoner  meant  only  to 
receive  the  money  for  his  master's  usej  and  acted  under  a  supposi- 
tion that,  in  the  situation  of  trust  in  which  he  was  placed,  he  had 
a  right  to  describe  himself  as  acting  by  procuration ;  or  whether 
he  had  made  the  indorsement  and  received  the  money  for  the  pur- 
pose of  defrauding  his  master  or  the  Bank.  The  jury  were  of  opi- 
nion that  it  was  for  the  purpose  of  fraud,  and  reierred  to  the  pri- 
soner's letter  of  the  6th  January,  wherein  he  only  speaks  of  having 
taken  the  bill  for  acceptance,  though  he  had  actually  received  the 
money  for  it  the  day  before ;  and  they  accordingly  found  him 
guilty.  But  as  it  did  not  appear,  that  the  prisoner  bad  offered  to 
make  use  .of  the  indorsement  to  transfer  the  bill  to  any  other  per- 
son, or  to  'enable  himself  to  receive  the  contents  as  holder,  or 
bearer,  having  on  the  contrary  given  the  receipt  in  his  own  name 
for  the  use  of  his  master,  whose  place  of  residence  was  truly  de- 
scribed in  the  receipt;  a  doubt  arose  whether  the  indorsement  was 
such  an  assignment  of  the  bill  as  is  meant  by  the  word  "  indorse- 
ment," in  the  statute.  And  upon  this  doubt  the  sentetice  was  re- 
spited, in  order  to  take  the  opinion  of  the  Judges,  whether  the 
prisoner  ought  to  have  been  acquitted,  either  on  the  special  cir- 
cumstances of  his  conduct,  or  upon  the  more  general  question, 
whether  a  false  assertion  in  an  indorsement,  that  the  indorser  has 
a  procuration,  without  any  other  circumstance  of  falsehood  or  mis- 
representation, makes  such  an  indorsement  a  forgery  within  the 
statute.  The  case  was  argued  at  great  length  before  the  twelve 
Judges :  but  no  opinion  was  ever  delivered ;  the  prisoner  dying  in 
Ne  wgate,  previously  to  the  subsequent  sessions  at  the  Old  Bailey,  (y ) 

(y)  Maddocks's  case,  0.  B.  Oct.  1815,  and  argued  before  the  Judges  in 
Mich.  T.  1815,  MS. 
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Box's  case.  It  is  not  necessary  that  a  promissory  note  should  be  in  itself  ne- 

A  promissocy  gotiable,  in  order  to  make  it  such  a  note  as  may  be  the  subject  of 

T^id^ote    *  &n  indictment  for  forgery,  within  the  statute  2  Geo.  2.  c.  25. 

nKthio  the  sta-  This  was  holden  in  a  case  where  the  prisoner  had  been  convicted 

c^M^a^d'Ae  ^"  *^  indictment  which  charged  him  with  having  forged^  &c.  a 

subject  of  for-  certain  promissory  note  for  the  payment  of  money,  which  was  as 

geiy,  though      foUowS  : — 
not  negotiable. 

4( 


On  demand  we  promise  to  pay  Messdames  Sarah  Wallis  and 
^^  Sarah  Doubtfire,  stewardesses  for  the  time  being  of  the  Provi- 
^'  dent  Daughters*  Society,  held  at  Mr.  Pope's,  the  Hope,  Smith- 
'^  field,  or  t^deir  successors  in  office,  sixty- four  pounds,  with  5  per 
^^  cent,  interest  for  the  same ;  value  received,  this  7th  day  of  Fe- 
«  bruary,  1815. 

"  For  Felix  Calvert  and  Co. 
£64.  «  John  Forstbb." 

It  was  moved,  in  arrest  of  judgment,  that  this  was  no  promissory 
note ;  and  the  case  was  argued  before  the  twelve  Judges.    Their 
opinion  was  afterwards  delivered  by  Le  Blanc,  J.,  to  the  following 
effect : — ^^  An  objection  was  taken  in  arrest  of  judgment,  and  ar- 
"  gued  before  all  the  Judges,  that  the  instrument  in  question, 
^^  such  as  it  is  stated  in  the  indictment,  was  not  a  promissory 
'^  note  v(dthin  the  statute,  so  as  to  be  the  subject  of  an  indictment 
^^  for  forging,  or  uttering  it,  knowing  it  to  be  forged.    The  ob- 
^'  jection  to  this  instrument  was  founded  on  this  circumstance, 
^^  that  it  appears  to  be  made  payable  to  two  ladies,  describing 
'^  them  as  stewardesses  of  a  provident  society,  or  their  successors 
^^  in  office  5  and  that,  this  society  not  being  enrolled  according  to 
the  statute,  this  note  was  not  capable  to  enure  to  their  succes- 
sors, and  was  not  negotiable.    The  Judges  are  of  opinion  that 
'^  this  is,  as  stated  on  the  indictment,  a  valid  promissory  note 
^^  within  the  statute  of  Geo.  2.    It  is  not  necessary  that  such  a 
''  note  should  be  in  itself  negotiable  ;  it  is  sufficient  that  it  should 
^'  be  a  note  for  the  certain  payment  of  a  sum  of  money,  whether 
"  negotiable  or  not.    And  though  these  ladies  were  not  at  the 
time  legally  stewardesses,  yet  it  was  a  description  by  whidi 
they  were  known  at  the  tmie;  and  though  they  could  not  le- 
gally have  successors  in  office,  yet,  in  case  of  their  decease, 
their  executors  and  administrators  might  sue,  and  they  tJbem- 
^^  selves,  during  their  life,  might  recover  on  it.    Therefore,  it  is 
^^  an  instrument  capable  of  being  the  subject  of  forgery,  and  there 
"  is  no  ground  to  arrest  the  judgment ;  and  the  Judges  are  all  of 
"  opinion  that  the  conviction  is  right."  (s) 
F*^*^'*  hm*      ^®'8f"'^?  ^  ^  payable  to  the  prisoner's  own  order,  and  uttering 
paJSbif  to  a!e    ^^  without  indorsement,  as  a  security  for  a  debt,  was  holden  to  be 
prtooner'sown    a  complete  offence.    The  count  in  the  indictment  more  peculiarly 
Older,  and  nt-   amlicable  to  the  facts  of   the  case  charged  that  the  prisoner 

tennir  It  with-    -lT^'        •■■•.•  »  ^       >,.  *     •   *.  j 

oat  indorse-     having  m  BIS  pbsacssion  a  paper  whereon  was  wntten  or  prmted 
ment  as  a  se-    to  the  following  tesior  :«— 

cnrity  for  a 

debt,  held  to 

be  a  complete  (»)  Rex  v.  Box,  1815.    6  Taunt  3t5.    Euss.  &  ily.  SCO. 

OffiBDCe. 


It 

t€ 
€t 
C( 

it 
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No.  28.  £ 

Preston  Bank^  1804. 

Pay  to  the  order  of 
value  received. 

Athbrton,  Grbavbs^  and  Dbnison. 
To  JosBPS  Dbnison,  Esq.  and  Co.,  London. 
Entd. 

did  forge,  &c.  in  and  upon  the  said  paper  as  follows : — "  2310  " — 
"  36 : 3  :  5  "— «  16  August ''— «  Two  months  after  date  "— "  Mr. 
"  John  Birkett,  thirty-five  pounds  3  : 5"— "  R.  N."— and  by  that 
means  did  forge,  &c.  a  bill  of  exchange  as  follows : — 

No.  28.  £35  ;  3  ;  5. 

2310.  Preston  Bank,  16  August,  1804. 

Two  months  after  date  pay  to  the  order  of  &&.  John  Birkett 
thirty-five  pounds  3  :  5,  value  received. 

Athbrton,  Greavbs,  and  Dbnison. 
To  JosBPH  Dbnison,  Esq.  and  Co.,  London* 
Entd.  R.  N. 

with  intent  to  defraud  Atherton,  Greaves,  &c.  Other  counts 
charged  an  uttering,  &c. ;  and  others  an  intent  to  defraud  difierent 
persons,  and  amongst  others,  one  Matthew  Yates. 

By  the  evidence  of  the  wife  of  Matthew  Yates,  the  person 
mentioned  in  the  indictment,  it  appeared  that  her  husband  re-» 
sided  at  Liverpool  and  kept  an  inn  there,  to  which  the  prisoner 
came  on  the  14th  of  the  preceding  August,  with  a  horse,  and  con- 
tinued boarding  and  lodging  there  until  the  27th  of  the  same 
month.  Four  or  five  days  before  the  27th,  a  person  came  to  the 
inn  and  took  away  the  horse,  and  the  witness  then  directed  the 
waiter  to  carry  the  prisoner  his  bill ;  after  which  the  prisoner 
came  to  her  and  gave  her  the  bill  of  exchange,  filled  up  as  stated 
in  the  indictment,  saying  he  hoped  that  would  satisfy  her  for 
what  he  had  had ;  to  which  she  answered,  '^  I  dare  say  it  will ;" 
and  took  it  from  him  and  kept  it  until  the  27th  of  August,  when 
the  prisoner  was  apprehended. 

Upon  cross-examination,  the  witness  said  that  the  prisoner  did 
not  give  the  bill  of  exchange  to  her  as  payment ;  and  that  she 
knew  she  could  make  no  use  of  the  bill  until'the  prisoner  indorsed 
it ;  that  he  told  her  he  did  not  wish  to  discount  it,  and  would  pay 
her  in  a  few  days  without  it.  She  further  stated  that  she  consi- 
dered herself  as  keeping  the  bill  for  the  prisoner,  and  not  for  her- 
self. 

It  was  further  proved,  that  the  prisoner  had  been  a  clerk  in  the 
house  of  Atherton  and  Co.  from  July,  1803,  to  July,  1804,  and 
that  it  had  been  usual  in  that  house  to  have  cheques  signed 
^*  Atherton,  Greaves,  and  Denison  *'  kept  in  a  drawer  within  the 
proper  custody  of  two  superior  clerks,  but  accessible  to  the  pri- 
soner, who  w]is  sometimes  permitted  to  sign  them.  It  was  also 
proved,  that  the  whole  of  the  written  part  of  the  bill  of  exchange 
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Cases  M  to 
"  receipts. 


f< 


Testick's  case. 
**  Received 
"  the  contents 
**  above,  by 
"me,  S.W., 
"  &c."  is  a 
sufficient 
statement  of 
the  receipt  in 
the  indict- 
ment,  without 
setting  forth 
the  bill  of 
items  to  which 
It  referred. 


stated  in  the  indictment,  except  the  signature  '^  Atherton,^  Greaves, 
and  Denison/'  was  in  the  handwriting  of  the  prisoner. 

The  learned  Judge  left  the  case  to  the  jury,  telling  them  that 
the  use  made  of  the  instrument  when  filled  up  by  the  prisoner, 
though  not  indorsed,  was  conclusive  evidence  of  the  fraudulent 
intention,  and  proved  as  well  the  counts  charging  the  actual  for- 
gery, as  those  which  charged  the  uttering,  &c.,  knowing  it  to 
have  been  forged ;  and  the  jury  returned  a  verdict  of  guilty.  But 
the  learned  Judge  afterwards  respited  the  sentence,  doubting  whe- 
ther he  ought  not  to  have  left  the  question  of  fraudulent  intention 
more  open  to  the  jury;  in  which  case  they  might  have  found  that 
the  prisoner  did  not  mean  to  defraud  any  person,  but,  by  paying 
his  reckoning  and  taking  back  the  bill,  to  make  no  further  use 
of  it. 

The  case  was  taken  into  consideration  at  a  meeting  of  all  the 
Judges  in  Easter  term,  1 1th  May,  1805,  when  they  were  of  opi- 
nion, that  the  facts  stated  amounted  to  forgery,  and  with  a 
fraudulent  intent ;  the  bill  having  been  given  to  the  landlady  to 
obtain  credit,  though  as  a  pledge  only.(<i) 

We  may  now  shortly  consider  the  questions  which  have  arisen 
as  to  the  instruments  which  may  be  considered,  as  receipts  within 
the  statutes. 

In  a  case  where  the  prisoner  was  indicted  for  uttering  a  forged 
"  receipt  for  money,"  in  the  following  words,  "  Received  the 
contents  above,  by  me,  Stephen  Withers ;"  it  appeared  in  evi- 
dence .that  he  was  employed  by  a  person  who  kept  a  lottery-office, 
to  carry  out  the  prize-money,  with  an  account  of  the  deductions, 
and  to  pay  it  to  the  party,  and  bring  back  his  receipt ;  and  that 
the  following  account  was  delivered  to  him,  with  money  to  pay 
the  balance — 


No.  38,811. 

Mr.  Withers,  £.   s.  rf. 

One  16th  of  a  20/.  prize  -  -  -15    0 

Deduct  for  expences  advances  and  remitting  money 

to  you  -  -  -  -010 


1    4    0 


That  upon  producing  this  account  again,  when  he  settled  his  ac- 
counts with  bis  employer,  the  receipt  stated  in  the  indictment 
was  at  the  bottom  of  it ;  and  that  he  had  not  paid  the  money  to 
Mr.  Withers,  whose  handwriting  had  been  forged.  It  was  ob- 
jected on  behalf  of  the  prisoner,  that  this  receipt  did  not  corre- 
spond with  the  indictment ;  for  nothing  was  set  forth  but  the  re- 
ceipt as  for  the  contents  above:  and  that,  together  with  the  bill  of 
particulars,  was  one  entire  thing ;  and  it  being  set  forth,  '^  which 
said  false  receipt,  &c.  is  as  follows,''  the  whole  ought  to  have  been 
set  forth,  and  not  part  only,  namely,  ^^  the  contents  above" 
which  did  not  appear  to  be  the  same,  nor  to  be  a  receipt  for  mo- 
ney.   And  it  was  also  urged  after  conviction,  in  arrest  of  judg- 


(«)  Rex  o.  Birkett,  Russ.  &  Ry.  86. 
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xnent,  that  it  did  not  appear  by  the  receipt  set  out  in  the  indict-' 
ment  that  it  was  a  receipt  for  money ,  or  what  it  was  for ;  and 
that  being  only  for  the  contents  tAove,  and  nothing  set  forth  to 
shew  what  they  were^  or  explain  the  receipt,  it  was  unintelligible. 
The  Judges  were  of  opinion  that  the  indictment  was  sufficient, 
for  it  was,  '^  Received  the  contents  above,''  which  shewed  it  to  be 
a  receipt  for  something,  though  the  particulars  were  not  ex- 
pressed ;  and  it  was  laid  to  be  a  forged  receipt  for  moneys  under 
the  hand  of  Stephen  Withers,  for  1/.  4s. ;  and  the  bill  itself  was 
only  evidence  of  the  fact,  and  shewed  it  to  be  a  receipt /or  money 
as  charged. (6) 

It  has  been  admitted  that  bank  notes  are  not  considered  as  mo-  Harrison's 
w^  or  goods,  within  the  statute  2  Geo.  2.  c.  25.    But  it  appears  ^■^• 
to  have  been  holden,  in  the  same  case,  that  an  entry  of  the  re-  cHpt^r  bimk' 
ceipt  of  money  or  notes  made  by  a  cashier  of  the  Bank  of  Eng-  notes  is  not  a 
land,  in  the  bank-book  of  a  creditor,  is  an  accountable  receipt  for  receipt formo- 
the  payment  of  money  within  the  statute  7  Geo.  2.  c.  22.  wifhin  the  sta- 

.  The  indictment  against  the  prisoner,  John  Harrison,  contained  tiite2  6eo.  2. 
a  great  number  of  counts  :  one  set  framed  on  the  statutes  2  Geo.  ^'  ^'  ^^^^^^ 
2.  c.  25.  and  31  Geo.  2.  c.  22.  s.  78.,  charging  the  prisoner  with  recefpt  of  mo- 
forging  and  uttering  a  certain  receipt  for  money,  viz.  ^*  1777^  "*y  ^^  notes, 
June  16,  Bank  notes,  C,  £3210,"  with  intent  respectively  to  de-  JJJhierof  the 
fraud  the  Bank  of  England  and  the  London  Assurance  Company ;  Bank  of  £ng- 
the  other  set  framed  on  the  statute  7  Geo.  2.  c.  22.,  charging  the  land*  '^  the 
prisoner  with  altering  and  uttering  a  certain  accountable  receipt  cJ!^itor^u«i* 
for  bank  notes  for  payment  of  motiey,  (setting  it  out  as  before,)  accountabu  re- 
viz.  "  the  said  sum  of  210/.,"  by  prefixing  the  figure  3  to  the  said  «•/»<  ^^  '*»« 
figures  and  cypher  210/.,  whereby  the  words,  &c.    "  1777,  June  S'oMy^ii^hia 
16,  Bank  notes,  C.  ^^10,"  together  with  the  figure  3,  imported  the  7  Geo.  2. 
that  J.  C,  a  clerk  of  the  Bank  of  England,  had  received  bank  <^*  22. 
notes  to  the  amount  of  3210/.  with  the  like  intent.    Upon  the 
evidence,  it  appeared  that  the  London  Assurance  Company,  to 
whom  the  prisoner  was  accomptant,  kept  their  cash  with  the 
Bank   of  England ;  for  which  purpose  the  Bank  furnished  the 
London  Assurance  with  a  book,  the  title  of  which  was  ^^  Debtor, 
the  Bank  of  England  with  the  London  Assurance,  Creditor."    On 
the  debtor  side,  the  clerk  of  the  Bank,  when  any  money  or  bank 
note  was  sent  to  him,  entered  the  date,  and  what  it  was  that  was 
paid  in  ',  then  he  signed  his  name,  and  afterwards  wrote  the  sum, 
putting  a  bar  or  dash  before  the  figures,  in  order  to  prevent  ano- 
ther figure  being  prefixed  or  subjoined :  and  when  the  London 
Assurance  sent  for  money,  the  cashier  of  the  Bank  wrote  off  so 
much  from  their  bank-book ;  which  bank-book  was  kept  by  the 

Srisoner,  as  accomptant  to  the  company,  and  sent  by  him  to  the 
iank  as  occasion  required.  On  the  16th  June,  1777^  the  com- 
pany paid  into  the  Bank  the  sum  of  210/.,  which  was  received  by 
a  clerk  of  the  name  of  John  Clifford,  who  made  an  entry  in  the 
book  as  follows,  "  1777,  June  16,  Bank  notes,  C.  210/.,"  to 
which  sum  the  prisoner  prefixed  the  figure  3,  making  thereby  the 
sum  received  appear  to  have  been  3210/.  The  fact  of  prefixing 
the  figure,  in  the  manner  charged  in  the  indictment,  having  been 

(»)  Testick's  oue*  1774.    9  Euf.  P.  C.  c.  19.  s.  36.  p.  925. 
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brought  home  to  the  prisoner,  it  was  first  objected  that  the  case 
was  not  within  the  first  set  of  counts,  which  were  framed  on  the 
statutes  2  Geo.  2.  and  31  Geo.  2.,  those  statutes  being  confined  to 
receipts  /or  money  or  goodSy  and  this  being  a  receipt  for  bank 
notes^  which  were  neither  money  nor  goods  $  and  that  the  legisla- 
ture had  so  thought,  by  passing  the  stat.  7  Geo.  2.,  in  which  &t7fc, 
notes,  &c.  are  particularly  mentioned.  And  this  objection  was  al- 
lowed. But  tlie  prisoner  was  conricted  on  the  second  set  of 
counts,  framed  on  the  statute  7  Geo.  2.  c.  22. :  and  two  points 
were  reserved  for  the  consideration  of  the  Judges ;  first,  whether 
the  entry  made  by  the  cashier  in  the  bank-book  could  be  consi- 
dered as  an  accountable  receipt  for  the  payment  of  money  within 
that  statute ;  and,  secondly,  that  the  intent  to  defraud  a  corpora" 
tion,  (the  Bank  of  England,  and  the  London  Assurance  Ck>m- 
pany,  being  the  corporations  stated  in  the  indictment,)  was  not 
within  the  statute ;  which  was  confined  to  forgeries  committed 
with  intent  to  defraud  any  persofi.  It  is  said  that  the  Judges 
were  clearly  of  opinion  on  the  first  point  that  an  entry  in  a  bank- 
book is  an  accountable  receipt  within  the  meaning  of  the  act.  But 
no  opinion  was  publicly  given ;  and  the  matter  became  unimpor- 
tant in  the  particular  case,  as  the  Judges  decided  the  second 
point  in  favour  of  the  prisoner,  and  he  was  discharged,  (c) 

In  Hie  following  case  the  point  arose  as  to  the  necessary  aver- 
ments in  the  indictment  of  the  instrument  in  question  purporting 
to  be  and  being  a  receipt,  where  it  did  not  necessarily  purport  to 
an  assignment  be  such  on  the  face  of  it.  The  indictment  charged  that  the  pri- 
?!  ^^r^T  ^^  soner  had  in  his  possession  a  certain  navy-bill,  (which  was  set 

a  sum  m  B  i.    ^i  i.         ^*'    •*      ,  in.        v    "^     i  i  •   t  l-h 

naTy-biilydoes  forth  according  to  Its  tenor  and  effect,)  under  which  navy-bill 
not,  unless  there  was  contained  a  certain  order  in  writing  for  payment,  called 
otherfactir'*^  an  assignment,  &c.  and  upon  which  there  was  contained  a  certain 
purport  on'the  indorsement,  partly  printed  and  partly  written,  by  one  Wm.  Da- 
tbe  face  of  the  vis,  chief  clerk  to  the  comptroller  of  his  majesty's  navy,  in  his 
^dpf:  Mi/it  oflice,  for  bills  and  accounts,  to  the  following  tenor  and  effect ; 
should,'  there-  '*  The  certificate  within  mentioned  is  indorsed  by  Edward  Wilson, 
'ore,  be  aver-  payable  to  Mr.  Wm.  Thornton ;  T.  Davis  :"  and  that  the  prisoner 
navy-bill,  &c.  forged,  &c.  a  certain  receipt  for  money ;  to  wit  for  the  sum  <rf  25/. 
together  with  mentioned  and  contained  in  the  said  paper,  &c.  called  a  navy- 
Sd  '^r^ortU)  ^^^^  which  forged  receipt  was  as  follows  ;  that  is  to  say,  *'  Wm. 
be  anld^as  a^  Thomton,**  "  Wm.  Hunter :"  with  intention  to  defraud  the  king 
receipt.  against  the  form  of  the  statute,  &c.    A  second  count  stated  the 


Hnnter's  case. 
The  mere 
aieniuj^  cer- 
tain names  to 


(c)  HarrisoD's  case,  1777.  I  Leach 
I8O4  S  East  P.  C«  c.  19.  s.  36.  p.  986. 
In  the  last  authority  the  point  re^ 
specting  the  accountable  receifU  is  not 
reported;  but  it  is  referred  to  as  bettig 
stated  in  1  Leach :  and  it  is  observed 
that,  in  a  subsequent  case,  (Ljon*a 
case,  2  East  P.  C.  c.  19.  s.  36.  p.  934.) 
Grose,  J.,  alluded  to  the  ground  upon 
which  this  point  was  decided,  and 
Mid,  <<  That  in  Rex  v.  Harrison,  the 
<•  book  in  which  the  entry  was  made 
"  imported  to  be  a  book  containing 

receipts  for  money  received  by  the 


4C 


''  Bank  from  their  customers,  mad 
'*  therefore  shewed  that  the  money 
**  was  received  from  the  party  to 
**  whom  the  book  belonged."  Mr. 
East  also  observes,  that  it  does  not 
appear  whether  the  opinion  of  the 
Jud^  upOQ  this  point  was  formed 
with  reference  to  the  manner  in  which 
the  offence  was  laid  in  the  indictment. 
The  defect  upon  which  the  Judges  de- 
cided in  &votfr  of  the  prisoner  was 
removed  by  the  statute  18  Geo.  3.  c. 
18.     Ante  454. 
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imvy-bill,  the  order  for  payment  and  indorBement^  as  in  the  first 
count ;  and  then  stated,  that  to  the  said  last-mentioned  navy-bill, 
was  annexed  and  written  a  certain  false,  forged^  &c.  receipt  for 
money,  to  wit,  for  the  sum  of  25/.,  in  the  said  last-mentioned  pa- 
per, called  a  navy-bill ;  which  said  false,  forged,  &c.  receipt  for 
money  was  as  follows,  that  is  to  say,  "  Wm.  Thornton,'*  '*  Wm. 
Hunter  5''  and  that  the  prisflner  knowingly  uttered  the  said  last- 
mentioned  forged,  &c.  receipt  for  money,  with  intent  to  defraud 
the  king.  Other  counts,  nearly  similar,  charged  the  instrument 
forged  to  be  an  acquittance ;  and  seme  of  the  counts  stated  the 
intention  to  be  to  defraud  Wm.  Thornton  and  other  persons.  Upon 
the  evidence,  it  appeared  that  £dward  Wilson,  who  had  been  pilot 
of  the  Lord  Mulgrave,  having  received  from  his  captain  a  certifi- 
cate of  his  service,  seot  it  to  Wm.  Thornton,  to  receive  his  wages. 
That  the  prisoner  was  a  clerk  in  the  comptroller's  office ;  and, 
being  employed  to  forward  the  pilot's  bill  through  the  office,  got 
into  his  hands  the  bill  stated  in  the  indictment,  and  carried  it  with 
the  order  for  payment  and  indorsement  upon  it,  which  were  ne- 
cessary for  receiving  the  money,  to  the  cashier  of  the  pay-office ; 
having  wafered  to  one  side  of  the  bill,  on  which  was  written  the 
sum  25/.,  under  those  figures,  a  fourpenny  stamp  used  for  receipts, 
on  which  were  written  the  names  of  "  Wm.  Thornton,"  "  Wm. 
Hunter,"  without  any  words  importing  that  they  had  received  the 
money.  And  it  was  proved  that  the  cashier  was  in  the  habit  of 
paying  navy-bills  on  the  owner's  name  being  written  under  the 
sum,  without  any  other  receipt.  It  appeared,  on  producing  the 
bill,  that  the  name  Major  Woolhead  was  written  at  the  bottom  of 
it ;  with  respect  to  which  it  was  proved  that  it  was  usual  to  have 
his  name  to  the  bills,  as  without  it  they  did  not  regularly  pass 
through  the  office ;  but  that  a  bill  would  not  be  stopped  if  his 
name  were  not  put  to  it.  There  also  appeared  on  one  side  of  the 
bill  the  initials  of  Mr.  Davis's  name,  T.  D.  which  were  not  stated 
in  the  indictment.  The  prisoner  having  been  convicted,  judgment 
was  respited,  to  take  the  opinion  of  the  twelve  Judges  on  the  case ; 
and  it  was  argued  before  them  that  the  indictment  was  defective 
upon  several  grounds  :  and,  amongst  others,  first  because  it  did 
not  appear,  by  the  tenor  of  the  instrument  as  set  forth  therein, 
that  it  was  a  receipt ;  and,  secondly,  because  there  was  nothing 
stated  in  the  indictment  to  shew  that  this  could  operate  as  an 
acquittance.  And  judgment  was  arrested,  on  the  ground  that  it 
did  not  appear  on  the  face  of  the  indictment,  nor  was  it  shewn 
by  averment,  that  the  instrument  was  a  receipt.  Grose,  J.,  in  de- 
livering the  opinion  of  the  Judges,  said,  "  That  it  was  not  enough 
"  to  c5l  the  signature  of  the  two  names,  *  Wm,  Thornton,'  and 
<*  *  Wm.  Hunter,'  a  receipt,  for  they  did  not  standing  by  them- 
**  selves,  purport  to  be  a  receipt;  and,  therefore,  the  indictment 
**  should  have  averred  that  the  said  names,  ^  Wm.  Thornton,'  and 
**  *  Wm.  Hunter/  written  on  the  said  paper,  imported  and  signi- 
*'  fied  that  the  said  fTm.  Thornton  and  frm.  Hunter  had  received 
*'  the  sum  of  twenty-five  pounds  mentioned  in  the  said  paper  writ- 
"  ing.  This  is  undoubtedly  the  law  upon  this  subject ;  therefore, 
*^  as  the  words  *  Wm.  Thornton,  Wm.  Hunter,'  do  not  import  to 
'^  be  a  receipt,  and  there  being  nothing  to  explain  the  import  of.. 
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Of  the  Forg^  of 


Papers,     [boor  it< 


Thompson's 
case.    The  in 
dictment  for 
foi^og  the 
word  "  Set- 
tled" at  the 
bottom  of  a 
billy  mast 


^^  these  words,  or  to  shew  that  they  were  in  any  way  intended  to 
"  signify  that  those  persons  had  received  the  money,  this  indict- 
^^  ment  is  clearly  bad  on  the  first  count ;  and,  as  the  same  objec- 
''  tion  applies  in  substance  to  the  second  count,  though  it  is  dilfer'* 
^'  ent  in  point  of  form,  the  majority  of  the  Judges  are  of  opinion 
^^  that  the  judgment  ought  to  be  arrested/'  (d) 

Upon  the  authority  ox  the  foregoinf  case,  it  was  holden  that  an 
indictment  for  forging  the.  word  ^^  seUled,''  at  the  bottom  of  a  bill 
of  parcels,  must  shew  by  proper  averments  that  it  is  a  receipt. 
The  indictment  charged  that  the  prisoner  did  forge,  &c.  a  certain 
receipt  for  money  j  to  wit,  for  the  sum  of  one  pound,  one  shilling, 
and  sixpence;  which  said  false,  forged,  and  counterfeited  receipt 
shew,  by  pro-  for  money,  is  as  followeth — that  is  to  say,  *'  Settled,  J.  M."  Other 
that*it  irr^f-  co^"^8  called  it  an  acquittance.  It  was. objected  on  behalf  of  the 
ceipt.  '  prisoner,  that  the  indictment  should  have  shewn,  by  proper  aver- 

ments, that  this  was  a  receipt  for  money,  according  to  the  deter- 
mination in  Hunter's  case.    On  the  part  of  the  prosecution,  it  was 
contended  that  it  did  puiport  to  be  a  receipt  made  by  a  person 
who  had  a  right  to  demand  money,  that  the  evidence  proved  that 
the  right  arose  from  the  sale  and  delivery  of  goods  according  to 
the  bill ;  and  that  it  was  sufficient  if  the  instrument  appeared  upon 
the  evidence  to  be  of  the  description  stated  in  the  indictment :  and 
Testick's  case  viras  cited. (e)    And  it  was  farther  contended  that,  aa 
the  stamp  act,  (25  Geo.  3.  c.  55.  s.  70  had  enacted  that  every  note, 
memorandum,  &c.  signifying  or  denoting  any  debt^  account,  or  de- 
mand being  paid,  settled^  &c.  should  be  deemed  and  taken  to  be  a 
receipt  within  the  meaning  of  the  act,  the  necessity  of  averring 
such  an  instrument  as  the  present  to  be  a  receipt  was  taken  away. 
But  the  Court  held,  on  the  authority  of  Hunter's  case,  that  the 
indictment  was  defective.  (/) 
Lyon's  case.         It  has  been  holden  that  a  scrip  receipt j  not  filled  up  with  the 
norfiUed'u?'*  name  of  the  subscriber  or  person  from  whom  the  money  was  re- 
with  the  sub-    ccived,  is  not  a  receipt  for  money  within  the  statutes.    The  point 
scriber'sname,  came  On  for  consideration  upon  denrarrer;  and  after  argument, 
for'moDey^'^^  Grose,  J.,  delivered  the  opinion  of  the  Judges ;  and  said  that  the 
within  the  sta-  instrument,  the  tenor  of  which  was  necessarUy  set  forth  in  the  in- 
tntes.  dictment,  was  not  a  receipt  for  money  in  contemplation  of  law^ 

within  the  meaning  of  the  statute  2  Geo.  2.  c.  25,  &c.  That  it  was 
the  duty  of  the  cashier  appointed  by  the  Bank  to  receive  such  sub* 
scriptions  to  fill  up  the  receipts  vidth  the  names  of  the  subscribers, 
or  persons  from  whom  thev  originally  received  the  money;  and, 
until  the  blank  left  in  the  printed  form  was  so  filled  up,  the  instru- 
ment did  not  become  an  acknowledgment  of  payment:  or,  in  other 


(i)  Hunter^s  esse,  1794.  8  Leach 
624.  %  East.  P.  C.  c.  19.  8.  S6.  p. 
9:28.$  and  see  atUe^  S6S.  In  2  East, 
it  is  said  that  fiuller,  J.,  thougltt 
the  second  count  mi^ht  be  sup- 
ported, considering  this  to  be  as 
much  a  receipt  as  the  writing  a  name 
was  an  indorsement  on  a  bill  of  ex- 
change; but  to  this  it  was  answered, 
that  an  indorsement  was  complete  bj 
writing  the  name  on  the  bill  without 


any  thing  more;  whereas  the  name 
itselfv  as  stated  in  the  indictment*  was 
no  receipt;  though  the  name  coupled 
with  the  navy-bill,  might  together 
form  a  receipt  But  then  it  ought  to 
be  so  stated. 

(tf)  Anie^  464. 

(/)  Thompson's  case,  rer.  Thoir- 
son,  B.,  and  Graham»  B.,  O.  B.,  1801. 
2  Leach  910. 
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words,  a  receipt  iox  money.   While  in  such  a  state  it  was  no  more  - 
a  receipt  than  if  the  sum  professed  to  be  received  had  been 
omitted*  (^) 

A  memorandum  importmg  that  A.  B.  had  paid  a  sum  to  C.  D.,  M««wn^om 
but  not  importing  any  acknowledgment  from  C.  D.  of  his  having  ^y^n°f  but 
received  it,  was  holden  not  to  be  a  receipt  within  the  statute.  (A)      not  a  receipt  of 

Where  a  person  who  was  employed  by  the  executors  of  a  con-  ^^«  money. 
tractor  with  the  navy  board,  to  settle  the  account  of  the  testator  ?\j""**tf  ^f*** 
with  government,  produced  certain  forged  acquittances  and  receipts  wherea person 
for  money y  and  delivered  them  to  the  navy  board,  in  order  to  who  was  em- 
exonerate  the  estates  of  the  testator  from  an  extent,  it  was  holden  PW«dj>y  ^e^ 
to  be  a  forging  and  uttering,  within  the  statute  2  Geo.  2.  c.  25.  contnctorwith 
The  indictment  charged  the  prisoner  with  forging  and  uttering,  the  navy-board 
knowing,  &c.  a  great  many  acquittances  and  receipts,  (which  were  J^J^^^  ®of*the 
set  forth,)  with  intent  to  aefraud  the  king.    It  was  objected  by  his  tesutor  with 
counsel  that  the  case  was  not  within  tl^  statute  2  G^o.  2.  c.  25.,  gro^^^rnment, 
as  the  receipts  in  question  purported  to  be  receipts  given  to  Col-  ^^^l\^^^^' 
linridge,  the  contractor,  by  persons  employed  by  him,  for  money  tances  and  ie« 
therein  stated  to  have  been  paid  to  them  for  work  and  materials  eeipts,  which 
done  and  provided  for  the  business  in  which  he  was  employed  ^bricat^^ 
under  the  navy-board,  and  were  produced  by  the  prisoner  as  yonchers,  in 
vouchers,  to  accompany  and  verify  Collinridge's  accounts,  in  order  order  to  «- 
to  get  them  passed  by  the  navy-board ;  which  accounts  the  pri-  ^^^g^oV  the 
soner  had  taken  upon  himself,  after  CoUinridge's  death,  to  get  testator  from 
passedi  in  order  to  avoid  an  extent  which  had  issued  against  Col-  ^  extent;  it 
Unridge's  estate  and  effects.    And  it  was  urged  in  support  of  the  ^^  nttemgf 
objection,  that  these  workmen  were  solely  employed  by  Collinridge,  within  the 
and  not  by  the  navy*board  j  and  that  he,  and  not  the  navy-board,  ■^*"*|1^^*®* 
were  answerable  to  them.    That,  therefore,  the  board  had  nothing  *;  ^  ' 
to  do  with  these  receipts;  and  it  was  indiflferent  to  the  board  whe-  celpt  in  order 
ther  these  sums  had  been  paid  to  these  several  persons  or  not.  to  found  a 
The  prisoner  having  been  convicted,  the  case  was  submitted  to  claim  of  pay- 
the  consideration  of  the  twelve  Judges,  who  all,  (with  the  excep-  J^^gt  rtbtnl 
tion  of  Lawrence,  J.,  who  was  absent,)  held  that  the  conviction  person,  is  as 
was  right,  and  that  the  receipts,  as  stated,  were  within  the  statute.  JJ"*^]j  J^^^*  J, 
Grose,  J.,  in  delivering  their  opinion,  said,  "The  fitcts  in  the  case  forgj^g^t  to 
^*  prove  that  these  receipts  were  forged  \  and  that  they  purported  defeat  a  claim 
"  to  have  been  given  to  Collinridge  by  workmen  for  monies  paid  *>y  *^c  person 

-•rii..      ^.i°i.  11  i.°-i^  ..  ^  Ai.  ^      whose  name  w 

by  him  to  them  for  work  done /or  the  conitmsstoners  of  the  navy-  forged. 
Uiard.  The  persons,  therefore,  employed  for  that  purpose  by 
him,  were  employed  not  solely  on  his  accomit,  but  on  account 
**  of  the  king ;  and  these  receipts,  if  genuine,  would  have  been 
'"  legal  vouchers  for  his  account,  and  would  have  intitled  him  to 
a  discharge  from  the  navy^board.  It  is  clear  then,  from  the 
facts  proved  at  the  trial,  and  from  the  verdict  of  the  jury,^  that 
these  receipts  are  forged  receipts,  and  that  they  were  knowingly 
nttered  by  the  prisoner  with  intent  to  defraud  the  king.''(t') 


(€ 
€€ 
€€ 
t€ 

tf 


Or)  Lyon^scase,  O.  B.  179S.  8  Leach  2S7. 

507.    %  East.  P..C.  c.  19.  s.  86.  p.  933.  (0  Thomas's  case,  1800.    2  Lesch 

A^d  sae  several  points  as  to  the  for-  877.    8  East  P.  C.  c.  19.  s.  36.  p.  934. 

my  of  9crip  r^id^  discasMd  in  Aaid  see  Jones  sod  Palmer's  case,  afilr, 

Reevea*s  case*  8  Leach  808.  et  $equ.  368. 

(Jk)  Rex  V.  Harvey,  Russ.  &  Rt. 

2  H  3 
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Of  the  Forgery  of  Private  Papers,     [iftooK  it* 


As  to  the  right 
of  the  prisoner 
to  put  the  pro- 
secutor to  his 
election  oaaa 
indictment 
stating  various 
forgeries^ 


Conttroction 
as  to  warrant* 
or  ordert  for 
the  payment 
of  money,  or 
deliver}'  of 
goods. 

The  statnte  is 
not  confined  to 
commercial 
transactions. 

Bills  of  ex- 
change, &c. 
may  be  laid  as 
warrants,  or 
orders  for  the 
payment  of 
money. 


In  the  foregoing  case  a  point  arose^  as  to  the  right  of  the  pri- 
soner to  put  the  prosecutor  to  his  election,  on  an  indictment  stAt- 
ing;  various  forgeries.  The  first  count  of  the  indictment  charged 
that  the  prisoner  uttened,  &c.  a  certain  forged  acquittance  and  re- 
ceipt for  money  (setting  it  forth),  also  a  certain  other  forged  ac- 
quittance and  receipt  for  money,  (also  setting  it  forth)  and  stated 
in  like  manner  above  twenty  other  receipts  of  different  dates,  for 
different  sums,  and  purporting  to  be  signed  by  different  persons, 
with  intent  to  defraud  the  lung.  And  before  any  witnesses  had 
been  examined  the  counsel  for  the  prisoner  submitted  to  the  Court, 
whether  the  prosecutor  ouffht  not,  under  the  circumstances  of  this 
case,  to  elect  on  which  of  the  several  receipts  stated  in  the  first 
count  of  the  indictment  he  intended  to  proceed,  and  be  restrained 
from  proceeding  on  more  than  one  of  them ;  as,  amidst  such  a 
variety,  it  would  otherwise  be  almost  impossible  for  the  prisoner 
to  conduct  his  defence.  But  Le  Blanc,  J.,  referred  to  the  indict- 
ment, by  which  it  appeared  that  all  the  receipts  stated  in  the  first 
count  were  charged  to  have  been  uttered  atone  and  the  same  time; 
and  as  this  single  act  of  uttering  the  receipts  would,  if  clearly 
proved,  constitute  only  one  offence  of  uttering^  he  refused  the  ap- 
plication. The  proof  was,  that  the  several  receipts  stated  in  the 
indictment  were  uttered  at  the  same  time  in  one  bundle,  given  by 
the  prisoner  to  the  solicitor  of  the  navy  -board.  And  when  the 
case  was  submitted  to  the  consideration  of  the  twelve  Judges,  they 
were  all  of  opinion  that  the  application  to  put  the  prosecutor  ta 
his  election  was  properly  refused.(Ar) 

It  now  remains  to  notice  the  cases  which  relate  to  the  instni- 
ments  which  may  be  considered  as  warrants  or  orders  for  the 
payment  of  money  or  delivery  of  goods. 

It  appears  at  one  time  to  have  been  contended  that  the  statute 
was  confined  to  commercial  transactions ;  but  several  cases  have 
decided  that  it  is  not  so  confined.  (/) 

It  has  been  frequently  holden,  that  instruments  which  in  the 
commercial  world  have  peculiar  denominations  may  yet  be  laid  as 
warrants,  or  orders  for  the  payment  of  money  ^  if  they  fall  within 
those  terms,  and  are  such  in  effect.  So  that  a  bill  of  exchange 
may  be  laid  as  an  order  for  payment  of  money ;  (m)  and  in  one  of 
the  cases,  where  this  point  was  considered  by  the  Judges,  they 
were  unanimously  of  opinion,  that  it  was  well  laid ;  and,  it  was 
observed,  that  every  bill  of  exchange  seemed  to  be  an  order  for 
the  payment  of  money,  though  not  vice  versd.{n)     And  in  a  sub- 

(k)  2  teach  882. 

(/)  Graham's  case,  O.  B.  1778.  2 
East.  P.  C.  c.  19. 8. 41.  p.  945.  M'ln- 
tosh's  case,  1800.  8  East.  P.  C.  c.  19. 
s.  39.  p.  942. 

(«)  Locket*scase,O.B.  1772.  Trin. 
T.  1774.  1  Leach  94.  2  East  P.  C. 
c.  19.  8.  38.  D.  940.  The  iostrumeat 
was  in  the  foiiowiDg  form  :— 


London,  Feb*  14,J772. 
Messrs.  Neale,  James»  Fordjce,  and 
Down. 
Pay  to  Mr.  William  Hopwood  or 


bearer,  sizteea  pounds  ten  shiUin^ 
and  sixpence. 
■£16.  10.  6.  R.  Tbniibt. 

(II)  Shepherd's  case,  O.  B.  1781. 
;Mich.  T.  1781.  2  EasU  P.  C.  c.  19.  s. 
40.  p.  944.  1  Leach  826.  The  in- 
strument was  as  follows: — 

Green-ilreet,  SUI  Jti/jr,  1781. 
Sirs»  Pray  pay  to  Mr.  John  Atkins, 
or  bearer,  six  pounds  six  shillings, 
value  received,  Yours,  &c. 

H.  Tuavsn. 


€t 
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sequent  case,  the  Judges  all  finally  concurred  in  opinion,  that  a 
bill  of  exchange,  or  banker's  draf^  was  well  laid  in  the  indict- 
ment as  an'  order  for  payment  of  money ;  on  the  ground,  that 
though  it  was  a  bill  of  exchange,  it  was  also  a  warrant  for  the  pay- 
ment of  money ;  it  was,  if  genuine,  a  voucher  to  the  bankers  or 
drawees  for  the  payment,  (o) 

In  another  case,  the  prisoner,  James  IVWntosh,  was  convicted  M'lntofh'i     • 
of  forging  and  uttering,  knowing  it  to  be  forged,  a  certain  order  SJJinmcnt 
for  the  pajrment  of  money  in  the  words  and  figures  following: —      considered  as 

a  biU  of  ex- 

"  PetersJUldy  6  August,  1799.      o^r^for^^ay- 
^^  Sir,  Please  to  pay  on  demand  to  Mr.  Hugh  Young,  or  order,  meoiofmimey, 
all  my  proportion  of  prize  money,  due  to  me  for  my  services  on 
^*  board  his  Majesty's  ship  Leander,  for  which  this  shall  be  your 
^^  authority.    Witness  my  hand, 

"  John  Johnson, 

X 
his  markt 
**  To  Alexr.  Davison,  Esq. 
*•  No.  21,  Milbank'Streety  fFesiminster, 

'^  Signed  before  us, 

^^  Walter  Noble,         Minister. 
"  John  Williams,    >  Church- 
*^  Francs.  Gibbons,  5  wardens."' 

In  two  counts  it  was  called  an  order  for  payment  of  money ;  and 
in  two  other  counts  a  bill  of  exchange ;  and  it  was  stated  to  have 
been  forged  and  uttered,  with  intent  to  defraud  John  Johnson. 
Four  other  counts  charged  the  offence  to  have  been  committed 
with  intent  to  defraud  Alexander  Davison.  One  of  the  objec- 
tions on  the  part  of  the  prisoner  was  that  this  was  not  a  bill  of 
exchange,  nor  an  order  for  payment  of  money  within  the  statute 
7  Geo.  2.  c.  22.  because  no  sum  of  money  was  mentioned,  and  it 
was  not  certain  that  any  money  would  be  due  to  Johnson.  The 
point  was  referred  to  the  consideration  of  the  Judges,  who  held 
the  conviction  proper.(p) 

In  a  case  in  which  it  appeared  that  the  prisoner  drew  a  bill,  Earenscroft's 
Please  to  pay  the  bearer  on  demand  fifteen  pounds,  and  account  ^^\^  ^^^^^ 
to  your  humble  servant,  Charles  H.  Ravenscroft/'  which  was  for  the  pay- 
his  own  name  ;  but  the  bill  was  not  addressed  to  any  one;  and  it  meatofmoney, 
appeared  that  when  the  instrument  was  uttered,  the  following 
words  and  signature  were  forged  upon  it,  '^  Payable  at  Messrs. 
**  Masterman  &  Co.  White  Hart  Court,  Wm.  M^nerhenyj"  and 

(o)    Willonghby's   case,   WarwUk  London. 

I.ent  Ass.   1783.    East  T.   1783.    8         Pay  5  Gas.  to  Mr.  Richd.  Moore,  or 
East.  P.  C.  c.  19.  9.  40.  p.  944.,  anU^     bearer  on  demand,  value  received. 
830.      The  instrument  was  in  this  Robt.  Coalbs. 

form : —  Rec^d.  5  Gas. 

Entd.  R.  Moore. 

POn  BILL. 

'Birmingham^  IS  Fel^y.  1783.  (  p)  M'Intosh's  case,  1 800.    8  Ea^t, 

No.  6187,  P.  C.  c.  19.  s.  39.  p.  94^. 

Sir  Wm.  Lemon,  Bt«  &  Cp.  Bankers, 


it 
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it  also  appeared  tbat  M^nerheny  kept  cash  at  Maaterman  &  Co. 
who  were  bankers ;  a  majority  of  the  Judges  held  that  this  was 
not  an  order  for  payment  of  money^  there  being  no  special  aver- 
ments in  the  indictment  that  it  was  intended  for  an  order^  or  that 
Masterman  and  Co«  were  bankers,  (q^) 

The  prisoner  drew  a  forged  bill  upon  the  treasurer  of  the  navy^ 
and  made  it  payable  to  blank  or  order^  and  signed  it  in  the  name 
of  a  navy  surgeon.    It  was  holden  that  such  a  direction  to  pay  to 
blank  or  order  w&s  not  sufficient,  and  that  to  constitute  an  order  for 
payment  of  money^  there  must  be  some  payee,  (r) 
The  warrant         It  is  said,  that  it  seems  to  be  settled,  that  if  the  warrant  or  order 
**«°'1rt;'^to"^*  mentioned  in  the  stat.  7  Geo.  2.  c.  22.  do  not  purport  on  the  face 
bR^been        of  it,  or  be  shewn,  by  proper  averments^  to  be  made  by  one  having 
made  by  one     authority  to  command  the  payment  of  the  money  or  direct  the 
rUy  to  com-^    delivery  of  the  goods,  and  to  be  compulsory  on  the  person  having 
mand  pay-       possession  of  the  subject  matter  of  it ;  but  only  purport  to  be  a 
request  to  advance  the  money  or  supply  the  goods  on  the  credit  of 
the  party  applying,  which  the  other  may  comply  with,  or  not  as 
he  sees  proper^  it  is  not  a  warranty  or  an  order  within  the  sta- 
tute. (*) 

llius  it  was  holden,  that  a  note  in  the  name  of  an  overseer  of 

the  poor  to  a  shopkeeper,  desiring  him  to  let  the  prisoner  have 

iboDKeeper,      certain  goods,  which  he  would  see  him  paid  for,  has  been  holden 

in  the  name  of  jj^t  to  be  a  Warrant  or  order  for  the  delivery  of  goods  within  the 

the^)rfhoid-  Statute.    Nine  of  the  Judges,  on  a  conference,  were  clearly  of  opi- 

en  not  to  be     nion,  that  the  writing  was  not  a  warrant  or  order  for  the  delivery 

of  goods  within  the  act ;  considering  that  the  words  warranty  or 

order^  as  they  stand  in  the  act  are  synonymous,  and  import  that 

the  person  giving  such  warrant  or  order  has,  or  at  least  daims  an 

interest  in  the  money  or  goods  which  are  the  subject  matter  of  it, 

and  has  or  at  least  assumes  to  have  a  disposing  power  over  them, 

and  takes  on  him  to  transfer  the  property,  or  at  least  the  custody 

of  them  to  the  person  in  whose  favour  such  warrant  or  order  is 

made.    And  though  this  case  must  faU  within  the  mischief;  yet, 

in  the  construction  of  an  act  so  penal,  the  strict  letter  of  it  ought 

not  to  be  departed  from.(0 

So  a  note  to  a  tradesman,  requesting  him  to  let  the  bearer  have 
certain  goods,  has  been  holden  not  to  be  an  order  for  the  delivery 
req'uMtinff  bim  ^^  goods  within  the  statute,  it  appearing  that  the  person  whose 
to letthebear.  name  was  forged  in  the  note,  though  a  customer  of  the  tradesman, 
Ili^rhoidS!'*  ^*®  ^P^  ^®  owner  of,  nor  had  any  special  interest  in  the  goods  in 
not  to  be  with-  question.  Or  any  others  in  the  tradesman's  hands,  nor  had  any  au- 
in  the  ttatnte.  tiiority  to  send  any  such  order  if  it  had  been  genuine,  (tc) 


MitcheU's 

case. 

A  note  to  a 

ihopkeeper, 

in  tne  name 

an  overseer 


within  the 
statute. 


WiUUmB*s 
case.    A  note 
to  a  tradesman 


(9)  Rex  V.  RaTenscroft,  Ross.  &Ry. 
161. 

(r)  Rex  V,  Richards,  Russ.  ft  Ry. 
193.,  and  see  Rex  v.  Raodall,  id.  195. 

(s)  2  East  P.  C.  c.  19.  8. 37.  p.  936. 

(I)  MitchelPs  case,  Fost  119.  9 
East  P.  C.  c.  19.  s.  87.  p.  936. 

(m)  Williams's  case,  1775.  1  Leach 
1 14.  8  East  P.  C.  c.  19.  S.  87.  p.  937. 
The  poiai  was  submitted  to  the  coo- 
sideratioa  of  the  Judges,  who  all  (De 


Grey,  C.  J.,  and  Willes,  J.,  being  ab- 
sent) agreed  that  the  case  was  not 
witiiia  the  statute,  feeling  theoi- 
seWes  bound  by  the  authori^  of 
Mitchell's  case,  (note  (I)  1  but  most 
of  them  said  they  should  have  doubt* 
ed  the  propriety  of  that  determinar 
tion,  if  it  had  been  re9  imtegrmf  but  as 
it  had  been  so  long  acquiesced  in  tbej 
thought  it  could  not  be  departed  Irom. 
And  accordingly  in  a  subsequent  GaWf 
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Upon  similar  groimdB  it  was  ruled,  in  a  recent  case,  by  a  very  i^uBbworth'i 
learned  Judge,  that  a  forged  order  for  the  purpose  of  obtaining  a  A^md  or- 
reward  for  the  apprehension,  &c.  of  a  vagrant,  was  not  a  forgery  der,  for  the 
within  the  statute,  unless  it  contained  the  requisites  prescribed  by  Purpose  of  ob- 
the  vagrant  act,  17  Geo.  2.  c.  5.  s.  6.,  now  repealed.    It  appeared,  ^"dT^r  the 
that  the  order  was  deficient  in  the  requisites  described  by  that  act,  apprehensioa 
inasmuch  as  it  did  not  purport  to  be  under  seal,  and  it  wa^  not  di-  of  a  vagrant, 
rected  to  the  high  constable  of  the  Riding :  and  it  was  contended,  be  wtSiln  the 
on  behalf  of  the  prisoner,  that  such  an  instrument,  supposing  it  to  sutute ;  it  be- 
have been  irenuine,  would  have  been  perfectly  inoperative;  that  it  {per  deficient  in 
was  nothingmore  than  an  order  by  a  iLgistrate  on^  couAty  tiea-  ^'^^s^^' i^ 
surer,  for  the  payment  of  a  sum  of  money,  over  which  the  magistrate  the  statute 
had  no  controul  or  dominion  whatsoever,  except  by  means  of  the  ^'^*^^*(*^^^' 
statute  17  Geo.  2.    On  the  part  of  the  prosecution,  it  was  con-  made! 
tended  principally,  that  since  orders  iti  the  form  of  the  order  in 
question  had  been  generally  drawn  and  acted  upon  in  the  Riding 
of  the  county  in  which  tnis  ofience  was  committed,  it  was  not 
essential,  to  bring  the  prisoner  within  the  statute,  thc^  the  order 
should  comply  Mith  the  requisites  of  the  17  Geo.  2.  c.  5.;  and,  that 
it  was  sufficient  that  it  pursued  the  usual  form,  being  thereby 
capable  of  bdng  the  inatrnment  of  firaud.    But  Bayley,  J.,  said, 
*'  To  bring  the  case  within  the  statute,  the  order  must  be  such  as, 
''  on  the  face  of  it,  imports  to  be  malde  by  a  person  who  has  a 
^^  disposing  power  over  the  funds.    In  this  case,  the  party  looking 
^'  at  the  act  must  have  known  that  the  order  was  not  made  by  one 
«  who  had  a  disposing  power  over  the  funds  in  his  hands.    The 
"  magistrate,  as  an  individual,  had  no  right  to  make  such  an 
*^  order,  and  the  treasurer  had  no  right  to  consider  it  as  an  order 
^^  which  he  was  bound  to  obey.    The  maffistrate,  in  his  character 
^'  of  a  justice  of  the  peace,  had  no  authority  to  make  such  an 
**  order ;  if  he  had  any  it  was  derived  from  the  statute,  but  he  had 
^'  no  power  to  make  such  an  order  as  thb,  and  if  such  a  one 
*'  had  been  made,  the  treasurer  ought  not  to  have  obeyed  it.  (or) 


a  note  id  the  following  form,  <*  Messrs. 
**  Sooger,  please  to  send  lOf.  by  the 
"  bearer,  as  I  am  so  ill,  I  cannot  wait 
**  on  yon,  Eliz.  Wery;**  was  holden 
not  to  be  an  order  within  the  statute. 
Ellor*s  caM,  0.  B.  1784.  S  East.  P.  C. 
€.  19.  s.  S? •  p.  938.  I  Leach  32S.  The 
prisoner  was,  therefore,  acquitted  of 
the  felony  (  but  detained,  and  at  a 
subsequent  sessions  convicted  of  the 
misdeneanor.    1  Leach  325. 

(jr)  Rushworth*s  case,  cor.  Bayley, 
J.,  Ymrk  Sum.  Ass.  1616.  Raas.  9c  Rv. 
317.  The  prisoner  was  accordinglv 
acauitted  upon  that  and  another  si- 
milar indictment  In  Graham's  case, 
O.  B.  Oct.  1778.  9  Bast.  P.  G.  c.  19. 
8.  41 .  p.  945.  mute,  468,  note  (D,  the 
prisoner  was  indicted  for  a  similar 
offence,  and  an  objection  taken  oa 
his  behalf  was,  that  the  eighleeeath 
section  of  the  IT  Geo.  t.  c.  6.  expressly 
subjected  the  party  forging  such  aa 


order  to  a  penalty  of  50/.  which  mast 
be  considered  as  a  repeal  of  the  sta- 
tute, 7  Geo.  S.  c.  2S.  as  to  orders  of 
this  description.  And  it  is  observed 
in  8  East.  («».  mpr.)  that  this  objec- 
tion seems  to  ha;re  been  entitled  to  a 
different  consideration  from  what  it  is 
stated  to  have  received  $  as  the  pri- 
soner was,  notwithstanding,  convict- 
ed, and  received  judgment  And  a 
qu,  is  made,  as  to  what  became  of  the 
case.  It  should,  however,  be  observed, 
that  this  eighteenth  section  of  the  17 
Geo.  8.  c.  5.  enacted,  that  *'  in  case  any 
**  such  petty  comtable  or  other  officer 
"  or  governor  or  ma$ter  of  any  house 
**  of  eorrooHonf  shall  counterfeit  any 
*'  such  certiJUsate  receipt  or  note,  or 
*'  make  or  knowingly  permit  to  be 
<«  made  any  alteration  in  any  such 
'*  certificate,  receipt,  or  note,  he  shall 
<<  forfeit  the  sum  of  fifty  pounds  ;'* 
sad  that  it  does  not  appear  b<>9n  the 
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Froud*8  case. 
Order  upon 
the  treasurer 
of  a  county. 


The  same  prisoner  was  tried  and  convicted  at  the  same  assizes 
for  presenting  the  same  order  to  the  treasurer  of  the  county  pre- 
tending it  was  genuine,  and  obtaining  from  the  said  treasurer  un- 
der such  order  the  sum  of  4/.  10«.  6rf.  The  indictment  after 
charging  that  the  prisoner,  with  intent  to.  cheat,  &c.,the  treasurer, 
presented  the  order,  and  that  he  knowingly,  &c.  pretended  that  it 
was  a  genuine  order,  proceeded,  '*  And  so  the  jurors,  &c«  say^ 
'^  that  the  prisoner  on  the  day  and  year,  &c.  did  obtain  the  said  sum 
^^  of  4/.  lOf.  6d. ;''  but  the  intent  to  cheat  and  defraud  the  said 
treasurer  was  not  stated  in  this  part  of  the  indictment,  nor  was 
the  obtaining  chained  to  have  been  effected  knowingly  and  de- 
signedly. And  upon  a  case  reserved  the  Judges  held  the  indict- 
ment bad.  (v) 

By  the  48  Creo.  3,  c.  75*f  a  justice  of  the  peace  may  order  the 
treasurer  of  the  county  to  pay  every  churchwarden,  overseer, 
headborough,  or  constable,  the  expences  he  has  incurred  in  bury- 
ing any  dead  body  that  has  been  cast  on  shore.  A  justice's  order 
was  forged,  stating  that  a  dead  body  had  been  cast  on  shore  in  the 

Earish  of  A.,  that  L  S.  had  made  oath  before  the  justice  that  he  had 
dd  out  3/.  bs.  in  the  burying  such  body  and  requiring  the  treasurer 
to  pay  him  that  sum.  The  indictment  was  for  forging  and  utter- 
ing, &c.  this  order ;  and  was  founded  on  the  statute  7  Geo.  2.  c. 
22.,  and  the  prisoner's  counsel  objected  that  the  order  in  question, 
was  not  properly  a  warrant  or  order  for  the  payment  of  money 
within  that  statute.  He  contended  that  it  was  not  in  its  purport 
a  compulsory  or  even  a  valid  order  within  the  statute  48  Geo.  3. 
c.  73*9  ^  it  did  not  appear  on  the  face  of  it  that  the  person  who 
was  stated  to  have  laid  out  the  money,  and  to  whom  fepayment 
thereof  was  ordered  was  one  of  tiie  officers  of  the  parish  or  place 
to  whom,  by  that  statute,  a  justice  of  the  peace  has  authority  to 
order  a  re-payment.  And  he  contended  also  that  the  order  must 
be  compulsory  which  this  was  not,  because  it  did  not  state  aH 
that  was  sufficient  to  entitle  the  person  to  the  payment  of  the 
money :  and  further  that  the  instrument  also  purported  to  be  an 
order  to  pay  to  the  person  at  whose  expense  the  corpse  was  bu- 
ried, and  not  to  the  officer  of  the  parish  or  place  who  had  repaid 
him.  The  learned  Judge  thought  that  the  order,  though  it  might 
not  he  compulsory,  was  not  in  itself  a  nullity>  nor  made  void  by 
the  statute,  but  was  still  an  order  for  the  payment  of  money,  and 
protected  by  the  statute  7  Geo.  2.  c.  22.  But  the  prisoner  being 
convicted  a  case  was  reserved  for  the  consideration  of  the  Judges. 
Several  of  the  Judges  thought  the  conviction  wrong,  being  of  opi- 
nion that  the  instrument  was  not  properly  a  warrant  or  order  for 
the  payment  of  money  within  the  7  Geo.  2.  c.  22.  because  the  justices 
had  no  authority  to  make  such  an  order,  but  in  favour  of  a  church-* 
warden,  overseer,  &c. :  but  a  majority  of  the  Judges  thought  the 
conviction  right  because  it  did  not  appear  on  the  face  of  the  order 
that  I.  S.  was  not  a  churchwarden,  &c.,  and  that  if  nothing  ap- 


report  that  the  prisoner,  Graham,  was 
a  petljf  constable  or  other  officer^  ^e. 
A  still  better  answer  to  the  objection 
seems  to  be,  that  the  order  in  ques- 
tion was  neither  a  cfrt^kute,  reee^^ 


orfMte,  within  the  ISth  sectioo  of  the 
17  Geo.  2.  c.  5. 

(jr)  Rex  o.  Ruihwortt,  eor.  Baj- 
ley,  J.,  roHt  Sob.  Ass.  1816,  Hoaai 
&Ry.  317. 
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^ared  to'the  coDtrary,  on  the  face  of  t]^e  order,  they  thought  the 
treasurer  bound  to  conclude  that  the  justice  bad  not  made  an 
order  without  satisfying  himself  that  I.  S.  was  a  churchwar- 
den^ &c.  (z) 

It  follows  from  these  principles  that  an  indictment  for  forging  it  must  not  ap* 
a  warrant  or  order  will  be  bad  in  form,  if  it  appears,  upon  the  pear  in  the  in- 
face  of  it,  that  the  person  whose  name  was  subscribed  to  the  ^^c*™"'  ^^^ 
warrant  or  order  had  no  authority  to  make  them.  whose'niime 

An  indictment  which  charged  the  prisoner  with  forging  an  order  was  sabscnbed 
for  the  delivery  of  goods  stated  that  the  order  was  subscribed  by  ^**  ^  antho- 
one  L.  D.  ^^  he,  the  said  L.  D.,  then  and  there  being  the  servtmt  of  thJwamnt^or 
'^  one  J.  L.  D.  in  his  business  of  a  silk  dyer,  and  purporting  to  be  order. 
''  a  warrant  or  order  from  the  said  L.  D.  as  such  servant  of  the  said  Clinch's  case. 
««  J.  L.  D.  for  the  delivery  of  81b.  of  raw  silk,"     It  appeared  upon  ^J^'^^^^^^J* 
the  evidence  that  L.  D.  whose  name  was  forged,  was,  in  fact,  the  appeared  in^^ 
son  of  J.  L.  D.  and  was  apprenticed  to  his  father,  whose  business  tbeindicttnent 
of  a  silk-dyer  was  principally  conducted  by  him.    Amongst  other  ^^^^^ 
objections,  on  behalf  of  the  prisoner,  it  was  urged  that  to  bring  name  was  sub« 
the  offence  within  the  statute  the  order  must  purport  to  be  made  scribed  to  the 
by  a  person  who  had  an  authority,  or  at  least  claimed  an  interest  ^^^rity  " 
in  the  subject  matter  of  it,  and  who  took  upon  him  to  transfer  it  make  it. 
to  the  person  in  whose  favour  the  order  was  made.  That  it  was  4iot 
averred  in  the  indictment  that  L.  D.,  whose  order  it  purports,  and 
is  averred  to  be,  had  any  authority  over,  or  interest  in,  the  goods 
in  question,  or  any  authority  to  make  such  an  order,  which  ought 
to  have  been  expressly  alleged.    It  states  that  another  person  was 
the  owner,  namely,  the  father  J.  L.  D.,  to  whom  the  son  was  only 
a  servant ;  and  it  cannot  be  inferred  from  that  circumstance  that 
the  son  had  authority  over  the  goods;  and  the  want  of  such  an 
averment  cannot  be  supplied  by  parol  evidence :  on  the  contrary 
the  order  appears  to  have  been  made  by  an  apprentice,  who  waa 
not  suijuriSy  and  had  no  disposing  power.    The  prisoner,  having 
been  convicted,  the  case  was  referred  to  the  consideration  of  the 
the  Judges,  who  held  the  conviction  bad.    The  learned  Judge, 
who  delivered  their  opinion,  said,  '^  that  on  the  construction  of 
'^  the  statute  the  forged  warrant,  or  order  for  the  delivery  of  the 
^^  goods,  must  purport  to  be  the  order  of  the  owner,  or  of  some 
*^  person  who  has,  or  at  least  claims,  an  interest  in,  or  who  has, 
'^  or  at  least  assumes  to  have  a  disposing  power  over  the  mods, 

and  takes  upon  him  to  transfer  the  property  or  custody  of  them 

to  the  person  in  whose  favour  such  order  is  made.''  And,  as  to  the 
form  of  the  indictment,  he  said,  ^'  that  it  ought  to  have  appeared 
^^  in  the  indictment  that  the  person,  whose  name  was  subscribed 
^^  to  the  order,  had  an  authority  to  make  it  j  but  that  this  could  not 
'^  be  collected  by  any  legal  inference  from  the  words  of  the  indict- 
''  ment ;  for  L.  D.,  the  person  whose  name  was  forged,  was  stated 
''  to  be  the  servant  of  the  owner,  which  excluded  every  idea  that 
'^  he  had  or  could  claim  any  interest  in  the  goods  which  were  the 
'^  subject  of  the  order :  and  that  it  ought  to  have  been  expressly 

averred  that  he  bad  authority  td  make  it.  (a) 


C€ 


(z)  Rex  V.  Froudt  cor.  Holroyd,  J.,      1819,  Bass.  &  Ry.  389. 
ComwaU  Ltni  Aas,  1819,  and  Trin.T.         («)  Clinch's  case,  O.  B.  1791,  de- 
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pofseis) 
the  goods. 


The  order  In  the  foregoing  case  it  was  further  objected,  on  behalf  of  the 

SVL     prisoner,  Uuit  the  iiwtrument  in  queatioa  ^  not  an  ord^,  bat  a 

holder  or  per-  bare  request :  that  it  was  not  directed  to  any  peraon,  and  conse- 

8on  interested  quently  was  not,  upon  the  face  of  it,  compulsory  upon  the  holder 

irosMMrion  o?     ^^  ^^®  goods ;  and,  further,  that  it  ought  to  have  appeared  on  the 

face  of  the  indictment  that  the  order  was  to  the  holder  of  the 

goods.  (&)     Upon  these  points  the  kamed  Judge,  who  delivered 

the  opinion  of  the  Judges,  said,  ^'  that  the  order  must  be  directed 

^^  to  the  holder  or  person  interested  in  or  having  possession  of  the 

'^  goods.    That  the  order  set  forth  in  the  indictment  was  not  di- 

^'  rected  to  any  person  whatsoever ;  but  merely  expressed  a  desire 

'^  that  81b.  of  silk  should  be  delivered  to  the  bearer  of  it  without 

"  any  direction  from  whom  it  was  to  be  received.    And  that  on 

"  this  ground,  therefore,  the  Judges  were  of  opinion  that  this  was 

^^  not  a  warrant  or  order  within  the  statute."  (c) 

But  if  the  or-        But  it  should  be  well  observed  that  if  the  order  purport  to  be 

der|N(rpor<to    q^^  which  the  party  has  a  right  to  make,  although  in  truth  he  had 

the  ^nyiumm  ^^  ^^^^  nght,  and  although  no  such  person  as  the  order  purports 

right  to  make,  to  be  made  by  existed  in  fact,  it  falls  within  the  penalty  of  the  sta* 

illhe  S^'^'*''  tute.  (d) 

^  ^^  The  prisoner,  Charles  Lockett,  was  convicted  of  knowingly  ut- 

A^iorgedVrder  ^nng  a  forged  order  for  the  payment  of  money,  in  these  words, 
on  a  banker      <^  Messrs.  Neale,  Fordyce,  and  Down,  pay,  to  Wm.  Hopwood  or 

iiJhST th'e  rta-  "  ^^^^  ^^'  ^^'  ^*    ^*-  Vennest,"  with  intent  to  defraud  one 

tiite,*tbough  *  John  Scoles.  (e)     It  appeared  upon  the  evidence  that  the  pri* 

made  in  a  fie-    soner  applied  to  Scoles,  who  was  a  colourman,  and  agreed  to 

aslr n?*^d  P^*^****®  go^^  ^  *^  amount  of  lOi.  0*.  6rf.,  which  he  was  to 

to  be^mi^e  by  8^d  for.    He  Went  away  taking  with  him  a  little  Prussian  blue ; 

a  person  who    and  afterwards  came  agidn,  pretending  to  be  in  a  hurry,  and 

such  buOLer  ^^  presented  this  note,  which  he  said  was  a  good  one ;  and  for  which 

Scoles  gave  him  &l.  lOs.  being  the  difEerence.    No  such  person  as 

Rt.  Vennest  kept  cash  with  Messrs.  Neale  and  Co.;  nor  did  it 

appear  that  there  was  any  such  man  existing.    Upon  these  facts 

it  wai3  submitted  to  the  consideration  of  the  Jud^^  whether  thb 

was  an  order  within  the  statute;  (/)  and  after  very  long  conaidem- 

tion  they  at  last  agreed  that  it  was  forgery.  They  thought  it  quite 

immaterial  whether  such  a  man  as  Vennest  existed  or  not;  or  if  he 

did,  whether  he  had  kept  cash  at  the  banking  house  of  Messrs. 

Neale  and  Co.:  and  that  it  was  sufficient  that  the  order  assumed 


cided  by  the  Judges,  11th  May,  1701, 
S  East.  P.  C.  C.  19.  8.  37.  p.  938.  9 
Leach  64.  Aad  see  Rex  «.  Wilcox, 
R118S.  &  Ry.  50.  JiUe^  360.  And  it 
seeois  therefore,  that  if  the  indict- 
ment states  the  person  in  whose  name 
the  order  was  forged  to  bsTO  been  ser- 
vant to  I.  8.,  and  that  the  order  was 
for  the  delivery  of  goods  of  I.  S.  it 
ought  to  shew  that  the  servant  as  suck 
bad  a  disposing  power  over  the  goods, 
MS.  Barley,  J. 

(A)  The  form  of  the  instrument 
was. 


"  Please  to  send  by  the  bearer  8lb. 
**  of  that  whorpe  hun  market. 

'« L.  Desemockex.** 

(e)  Clinch's  case,  aate,  note  (a). 

(d^  2  East  P.  C.  c.  19.  s.  38.  p. 
940. 

(^  The  form  of  the  order  is  given 
with  soBM  fllii^t  differenoe  la  anotber 
report    See  amie^  468,  note  (m). 

(/)  The.doubt  was  stated  to  have 
arisen  on  what  was  said  in  Mitcbell^s. 
{,  ofile,  470. 
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those  facts,  and  imported  a  right  on  the  part  of  the  drawer  to 
direct  such  a  transfer  of  his  property,  (f) 

With  respect  to  the  form  of  the  ordher  in  other  respects,  it  ap-  As  to  the  ape- 
pears  not  to  be  necessary  that  the  particular  goods  should  be  fjf^*^^??^^ 
therein  specified,  nrovided  it  be  conceived  in  terms  intelligible  to  the  order. 
the  parties  themselves,  to  whom  such  order  is  addressed. 

In  a  case  where  die  prisoner  had  been  convicted  of  forging  an  Jones's  case, 
order  for  the  delivery  of  goods  to  the  following  purport:  "  Sept.  Or^winthe 
**  23d,  1764.    Sir,  please  to  deliver  my  work  to  the  bearer,—  Jorm?.?^..., 
^  Lydia  Bell,  Fleet-street,  London,''  with  intent  to  defraud  the  to  deiirer  my 
wardens  and^  company  of  Goldsmiths ;  and  it  appeared  that  the  ?!!!]i^.^ 
ffoods  in  question  were  articles  of  plate  which  had  been  sent  by         ^' 
Sfrs.  BeQ,  a  silversmith,  to  Goldsmhhs'-hall,  to  be  mariced  $  and 
that  the  form  of  the  order  w«us  the  same  as  was  usually  sent  upon 
such*  occasions,  except  that  in  strictness,  and  by  the  rule  of  the 
plate^offioe,  the  several  sorts  of  work,  with  the  weight  of  the  sil- 
ver, ought  to  have  been  mentioned  in  it ;  the  Judges  affirmed  the 
conviction  upon  reference  to  them,  after  a  motion  in  arrest  of 
judgment.    Bat  the  prisoner  was  pardoned  on  condition  of  trans- 
portation, (ft) 

The  order  will  not  be  the  loss  the  subject  of  forgery,  on  ac-  An  order  not 
count  of  its  not  being  available  by  reason  of  some  collateral  ob-  •▼a»i*bic  hy 
jection,  not  appearing  upon  the  bee  of  it.    Thus,  where  the  pri-  aome  c^late- 
soner  had  been  convicted  for  forging  an  order  for  the  payment  of  rai  objection 

{>ri2ie-money,  and  it  appeared  that  tl«  party  whose  name  was  "Jt^^!'^/^ 
brged  was  a  discharged  seaman^  and  was,  at  the  l^me  the  order  ^ry!^  ^ 
bore  date,  within  seven  miles  of  the  port  where  his  wages  wefe 
payable;  under  which  circumstances  his  genuine  order  woidd  not 
nave  been  valid,  by  the  provisions  of  the  32  Geo.  3.  c  34.  s.  2. 
unless  made  in  the  manner  therein  prescribed ;  the  Judges  held 
the  conviction  to  be  proper^  the  onler  itself  purporting  on  the 
face  of  it  to  be  made  at  another  place  beyond  the  limited  dis- 
tance, (t) 

Many  other  points  which  have  arisen  upon  indictments  framed 
upon  the  statutes  set  forth  in  this  Chapter^  being  of  general  appli- 
cation,  have  been  already  noticed  in  the  Chapter  treating  gene- 
rally of  the  subject  of  Forgeiy.(*) 

It  remains  only^  in  conclusion  of  this  Chapter,  to  set  forth  the  statntea  for 
provisions  of  two  statutes  ;  the  one  41  Geo.  3.  c.  67.  which  was  JJ^nJI^^*'^ 
passed  for  the  better  prevention  of  the  forgery  of  the  notes  and  41  oS^'e, 
bills  of  exchange  of  persons  carrying  on  the  business  of  bankers,  S7.  aa  to  the 
and  relates  to  the  fraudulent  fabrication  of  certain  printed  forms  [^^^J^^  ^^ 
of  such  securities,  and  paper  of  a  ceftain  description  :  the  other,  forma  and  pa- 
43  Geo.  3.  c.  139.  which  was  passed  for  the  preventing  the  forging  ^^J"*®^,  ^^ 
of  foreign  b91s  of  exchange,  &c.,  and  makes  the  engraving  plates  ^^f^,  ^^^ 
for  such  bills,  &c.  or  the  printing  them  without  lawful  authority,  430eo.'3.  c. 

Ig)   Lockett's  case,   O.  B.    1771,  (&)  Joneses  case,  1764,  1  Leach  6S. 

TriD.  T.  1774.    1  Leach  94.    S  East  8  Bast.  P.  C.  c.  19.  8. 39.  p.  941. 

I'.  C.  c.  19.  s.  38.  p.  940.    S.  P.  ia  (0  M'iDtoah's  case,  1600,  9  E«rt 

Abraham's  case,  1774.    9  East.  P.  C.  P.  C.  c  19.  s.  89.  p.  94C.    2  Leach 

c  19.  s.  88.  p.  941.    The  prisoaeis  in  888.    Ante  345.    The  same  case  is 

each  case  received  judgment  of  death  cited  for  aaother  poiot,  ante  469. 

accordingly.  {k)  Jnte  317,  et  $epi. 


476 


Of  the  Forgery  of  Private  Papers,    [book  ir. 


139.  M  to  en- 
graving plates 
or  print!  ng/o- 
reign  bills  of 
exchange,  &c. 
without  au- 
thority. 

41  Geo.  3.  c. 
57.B.  1.    Any 
person  who 
shall  make  or 
use  any  frame 
or  mould  for 
making  paper, 
with  the  name 
or  firm  of  any 
persons  or  bo- 
dy corporate 
appearing  in 
the  substance 
of  the  paper, 
without  a 
written  autho- 
rity for  that 
purpose,  or 
shall  'make  or 
Tend  such  pa- 
per, or  cause 
such  name  or 
firm  to  appear 
in  the  sub- 
stance of  the 
paper,  where- 
on the  same 
shall  be  writ- 
ten or  printed, 
shall  be  im- 
prisoned for 
the  first  of- 
fence not  ex- 
ceeding two 
years  nor  less 
than  six 
months;  and 
for  the  second, 
transported  for 
seven  years. 

S.  2.    If  any 
person  shall 
engrave,  &e. 
any  bill,  or 
note  of  any 
person  or 
banking  com- 
pany, or  use 
any  plate  so 
engraved,  or 
any  device  for 
making  or 
printing  such 
bill  or  note,  or  . 
shall  know- 
ingly have  in 
his  custody 
such  plate  or 
device,  or 
shall  utter 
such  bill  or 
note  without  a 
written  Autho- 


a  misdemeanor,  punishable,  in  case  of  a  second  ofience,  by  trans- 
portation. 

The  41  Geo.  3.  c.  67.  a.  1.  enacts  "  that  if  any  person  or  per- 
^^  sons  in  any  part  of  the  united  kingdom  of  Great  Britain  and 
^^  Ireland,  shall  make  or  cause  or  procure  to  be  made,  or  know- 
''  ingly  aid  or  assist  in  the  making  or  using  of  any  frame,  mould, 
^^  or  part  of  any  frame  or  mould,  for  the  making  of  paper,  with 
''  the  name  or  firm  appearing  visible  in  the  substance  of  die  pa- 
^^  per,  of  any  person  •r  persons,  body  corporate,  or  other  banking 
'^  company  or  partnership,  carrying  on  the  business  of  bankers, 
''  without  an  authority  in  writing  fpr  that  purpose  from  such  per- 
*^  son  or  persons,  body  corporate,  or  other  banking  company  or 
^^  partnership,  or  from  some  person  or  persons  duly  authorised  to 
'^  give  such  authority ;  or  shall  manufacture,  make,  vend,  expose 
^^  to  sale,  publish  or  dispose  of,  or  cause  or  procure  to  be  manu- 
*^  factured,  made,  vended,  or  exposed  to  sale,  published  or  dis- 
'^  posed  of,  any  paper  having  the  name  or  firm  appearing  visible 
^'  in  the  substance  of  the  paper  of  any  person  or  persons,  body 
'^  corporate,  or  other  banking  company  or  partnership  what- 
'^  soever,  carrying  on  the  business  of  bankers ;  or  if  any  per- 
^'son  or  persons,  without  such  authority,  shall,  by  any  act, 
^'  means,  mystery,  or  contrivance,  cause  or  procure,  or  shall 
'^  knowingly  aid  or  assbt  in  causing  or  procunng  the  name  or 
<^  firm  of  any  person  or  persons,  body  corporate,  or  other  banking 
^'  company  or  partnership,  carrying  on  the  business  of  bankers, 
''  to  appear  visible  in  the  substance  of  the  paper,  whereon  the  same 
^  shall  be  written  or  printed,  every  person  or  persons  so  offending 
'^  in  any  of  the  cases  aforesaid,  and  being  convicted  thereof  ac- 
''  cording  to  law,  shall,  for  the  first  offence,  be  imprisoned  for  any 
^^  time  not  exceeding  two  years,  nor  less  than  six  months ;  and 
^^  for  the  second  offence  be  transported  to  any  of  his  Majesty's 
^^  colonies  or  plantations  for  the  term  of  seven  years.'' 

The  second  section  of  this  statute  enacts,  ^^  that  if  any  person 
'^  or  persons,  in  any  part  of  the  united  kingdom  of  Great  Britain 
'^  and  Ireland,  shall  engrave,  cut,  etch,  scrape,  or  by  any  other 
^^  means  or  device  make,  or  shall  cause  or  procure  to  be  engraved, 
'^  cut,  etched,  scraped,  or  by  any  other  means  or  device  made,  or 
^'  shall  knowingly  aid  or  assist  in  the  engraving,  cutting,  etching, 
'^  scraping,  or  by  any  other  means  or  device  making,  in  or  upon 
^'  any  plate  whatsoever,  any  bill  of  exchange,  promissory  note,  or 
'^  other  note  for  the  payment  of  money,  or  part  of  any  bill 
^'  of  exchange,  promissory  note,  or  other  note  for  the  pay- 
^'  ment  of  money,  purporting  to  be  the  biU  of  exchange,  pro- 
''  missory  note,  or  other  note  for  the  payment  of  money,  of 
'^  any  person  or  persons,  body  corporate,  banking  company  or 
'^  partnership,  carrying  on  the  busmess  of  bankers,  without  an 
'^  authority  in  writing  for  that  purpose,  from  such  person  or  per- 
''  sons,  body  corporate,  banking  company  or  partnership,  or  some 
''  person  or  persons  duly  authorised  to  give  such  authority ;  or 
shall  use  any  such  plate  so  engraved,  cut,  etched,  scraped,  or  by 
any  other  means  or  device  made,  or  shall  use  any  other  device 
'^  for  the  making  or  printing  any  such  bill  of  exchange,  promissory 
*'  note,  or  other  note  for  the  payment  of  money,  without  such 
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'  authority  in  writing  as  aforesaid ;  or  if  any  person  or  persons  "'7  ^*>'  ^^^ 
'  shall,  without  such  authority  as  aforesaid,  knowingly  have  in  his,  ^^iTshSi 
'  her,  or  their  custody,  any  such  plate  or  device,  qr  shall,  without  be  punishable 

*  such  authority  as  aforesaid,  knowingly  and  wilfully  publish,  dis-  "°  ***®  •*"« 

*  pose  of,  or  put  away  any  such  bill  of  exchange,  promissory  note,  "*"°®''' 
'  or  other  note  for  the  payment  of  money,  or  part  of  such  bill  of 
'  exchange,  promissory  note,  or  other  note  for  the  payment  of 
'  money  j  every  person  so  offending  in  any  of  the  cases  aforesaid, 
'  and  being  convicted  thereof  according  to  law,  shall,  for  the  first 
^  offence,  be  imprisoned  for  any  time  not  exceeding  two  years  nor 
'  less  than  six  months ;  and  for  the  second  offence  be  transported 
'  to  any  of  his  Majesty's  colonies  or  plantations  for  the  term  of 
^  seven  years/* 

Upon  an  indictment  on  this  section  of  the  statute,  which 
charged  the  nrisoner  with  having  in  his  custody  &  plate  on  which 
was  engraved  part  of  a  promissory  note,  purporting  to  be  the  pro- 
missory note  of  a  body  corporate  called  the  British  Linen  Com- 
pany, it  was  objected  that  it  was  not  an  offence  within  this  sta- 
tute, to  have  in  custody  a  plate  for  making  notes,  &c.  in  the  name 
of  such  company,  though  it  appeared  that  they  carried  on  business 
as  bankers,  because  they  were  incorporated  for  a  purpose  entirely 
different,  viz.  that  of  carrying  on  a  linen  company ;  and  it  Was  also 
objected,  that  the  indictment  was  bad,  as  it  omitted  to  aver  that 
the  company  .carried  on  the  business  of  bankers,  which  the  act  re- 
quires. The  objections  having  been  reserved  for  the  consideration 
of  the  Judges,  they  seemed  to  be  of  opinion  that  the  first  objec- 
tion was  fatal  5  ana  were  all  of  opinion  that  the  indictment  was 
bad,  for  the  reason  stated  in  the  second^  and  that  judgment  should 
be  arrested.  (/) 

The  third  section  of  the  statute  enacts,  **  That  if  any  person  or  S.  3.   If  any 
^'  nersons  in  any  part  of  the  united  kingdom  of  Great  Britain  and  Sn]^°e!&c. 
**  Ireland,  shall  engrave,  cut,  or  etch,  or  by  any  other  means  or  on  any  plate 
**  contrivance  trace  with  a  hair-stroke  or  other  mode  of  delinea-  *ny  •»bacrip- 
*^  tion,  on  any  plate  whatsoever,  any  of  the  subscriptions  sub-  *'^"  wy  bUl' 
**  joined  to  any  bill  of  exchange,  promissory  note,  or  other  note  or  note  of  any 
**  for  the  payment  of  money,  of  any  person  or  persons,  body  cor-  P«"o°  or  ^^ 
*^  porate,  or  other  banking  company  or  partnership  carrying  on  pSlny^'payabie 
'^  the  business  of  bankers,  to  be  payable  to  bearer  on  demand,  or  to  bearer  on 
**  shall  have  in  bis,  her,  or  their  possession  any  plate  with  the  u!™*°„ '|,?/ 
^^hair-strokes  or  other  delineation  of  any  subscription  traced  posaesaionany 
•*  thereon,  subjoined  to  any  bill  of  exchange,  promissory  note,  or  «uch  plate,  be 
"  other  note  for  the  payment  of  money,  purporting  to  be  the  bill  J^^^ffcncc  ^^ 
^^  of  exchange  and  promissory  note,  or  other  note  for  the  payment  be  impnaoned 
**  of  money,  of  any  person  or  persons,  body  corporate,  or  other  not  exceeding 
**  banking  company  or  partnership  carrying  on  the  business  of  Jj^Hwattlaa 
^^  bankers,  and  to  be  payable  to  the  bearer  on  demand,  and  shall  12  montba ; 
**  not  be  able  to  prove  that  such  plate  came  into  his,  her,  or  their  «nd  for  the  ae- 
•'  possession,  without  his,  her.  or  their  knowledge  or  consent,  every  ^^^^^t^ 
*^  person  so  offending  in  any  of  the  cases  aforesaid,  and  being  for  7  yean. 
<<  convicted  thereof  according  to  law^  shall  for  the  first  offence  be 

(0  Rex  V.  Catapodi,  Jtmuary,  1804,  Rass.  &  Ry.  65. 
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43  Geo.  3.  c 
139.  8. 2.  Per- 
Bons  engraTing 
plate!  for  fb- 
reign  bUU  of 
exchange,  &c. 
or  printinff 
them,  wittiout 
lawful  autho- 
rity, to  be 
deemed  gnilty 
of  a  misde- 
meanor. 


€( 

n 
n 


Proviao  that 
the  act  shall 
not  alter  any 
law  in  force 
for  the  punish- 
ment of  for- 
gery. 


imprisoned  for  any  time  not  exceeding  three  years  nor  less  than 
^^  twelve  months,  and  for  the  second  offence  be  transported  to  any 
'<  of  his  Majesty's  colonies  or  plantations  for  the  term  of  seven 
«  years." 

The  43 Geo. 3.  c.  139.  s.  2.  enacts,  ''That  no  person  shall, 
''  within  any  part  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land, engrave,  cut,  etch,  scrape,  or  by  any  other  means  or  device 
make  or  knowingly  aid  or  assist  in  the  engraving,  cutting,  etch- 
ing, scraping,  or  by  any  other  means  or  device  making,  in  or 
upon  any  pkte  whatsoever,  any  bill  of  exchange,  or  any  pro- 
missory^ note  or  undertakiujg,  or  order  for  the  payment  of  money, 
purporting  to  be  the  bill  of  exchange,  promissory  note,  under- 
taking, or  order  of  any  foreign  prince,  state  or  country,  or  of 
any  minister  or  officer  entrusted  by  or  employed  in  the  service 
''  of  any  foreigd  prince,  state,  or  country,  or  of  any  person,  or 
<<  company  of  persons,  resident  or  being  in  any  foreign  state  or 
country,  or  of  any  body  corporate  and  politic,  or  body  in  the 
nature  of  a  body  corporate  and  politic,  or  constituted  by  any 
foreign  prince  or  state,  or  any  part  of  any  such  bill  of  exchange, 
promissory  note,  undertaking,  or  order,  without  an  authority  in 
writing  for  that  purpose  from  such  foreign  prince,  state,  or 
country,  minister  or  officer,  person,  company  of  persons,  or 
body  corporate  and  politic,  or  body  in  the  nature  of  a  body  cor- 
porate and  politic,  or  from  some  person  duly  authorised  to  give 
such  authority,  or  shall  within  any  part  of  the  said  United 
Kingdom,  without  such  authority  as  aforesaid,  by  means  of  any 
such  plate,  or  by  any  other  device  or  means,  make  or  print  any 
such  foreign  bill  of  exchange,  promissory  note,  undertaking,  or 
''  order  for  the  payment  of  money,  or  any  part  thereof,  or  know- 
''  inglv,  wilfully,  and  without  lawful  excuse,  (the  proof  whereof 
''  shall  lie  upon  the  party  accused,)  have  in  his  or  her  custody  any 
''  such  plate  or  device,  or  any  impression  taken  from  the  same ; 
''  and  if  any  person  shall  offend  in  any  of  the  cases  aforesaid,  he 
''  shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor  and 
breach  of  the  peace ;  and,  being  thereof  convicted  according  to 
law,  shall  be  liable  for  the  first  offence  to  be  imprisoned  for  any 
time  not  exceeding  six  mouths,  or  to  be  fined  or  to  be  publicly 
or  privately  whipped,  or  to  suffer  one  or  more  of  the  said  punish- 
''  ments,  and  for  the  second  offence  to  be  transported  to  any  of 
''  his  Majesty's  colonies  or  plantations  for  the  term  of  fourteen 
''  years*!'   It  then  provides  that  nothing  contained  in  the  act  shall 
extend  in  any  manner  whatsoever  to  repeal  or  alter  any  law  or 
statute  at  that  time  in  force  for  the  prevention  or  punishment  of 
the  crime  of  forgery  within  any  part  of  the  United  Kingdom. 
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CHAPTER  THE  FORTIETH. 


OF   FALSBLY  PSR80NATIN0  ANOTHBR. 


The  bare  fact  of  personating  another^  for  the  purpose  of  fraud,  is  Offence  at 
no  more  than  a  cheat  or  misdemeanor  at  common  law,  and  punish-  common  law. 
able  as  such. (a)     And  the  principal  cases  in  which  it  has  been 
considered  as  indictable  have  been  laid  as  cases  of  conspiracy. 

In  a  case  where  the  prisoner  had  been  acquitted  on  an  indict- 
ment preferred  against  him  for  forgery,  upon  its  appearing  that  he 
had  merely  passed  himself  off  for  the  person  whose  real  signature 
appeared  on  the  instrument^  in  concert  with  that  person,  (A)  he 
was  indicted  again  for  the  misdemeanor  :  but  it  is  observed  that 
this  second  indictment  did  not  turn  singly  on  the  fact  of  such  false 
personating  for  a  fraudulent  purpose^  but  was  framed  against  him 
and  his  associates  for  the  conspiracy  as  well  as  the  cheat,  (c)  And 
where  a  woman,  living  in  the  service  of  her  master,  conspired 
with  another  man  that  he  should  personate  her  master,  and  in  that 
character  should  solemnize  a  marriage  with  her,  which  was  accord- 
ingly done,  for  the  purpose  of  afterwards  raising  a  specious  title 
to  the  property  of  the  master;  the  gist  of  the  indictment  was  for 
the  conspiracy,  and  the  conviction  proceeded  upon  that  ground,  (e^) 
And  in  a  case  where  a  cheat  was  effected  by  one  person  pretending 
to  be  a  merchant,  and  another  pretending  to  be  a  broker,  we  have 
seen  that  judgment  appeared  ultimately  to  have  been  given  for  the 
crown,  on  the  ground  Uiat  it  was  a  case  of  conspiracy.  («)  A  case 
however  is  reported,  in  which  the  indictment  only  charged  that 
the  defendant  personated  a  clerk  to  a  justice  of  the  peace,  with  in- 
tent to  extort  money  from  several  persons,  for  procuring  their  dis- 
charge from  misdemeanors  for  which  they  stood  committed  ;  and 
the  Court  refused  to  quash  it  upon  motion,  and  put  the  defendant 
to  demur  to  it.(/)     But  it  is  observed^  that  it  might  probably 

(a)  9  East.  P.  C.  c.  SO.  8.  6.  p.  1010.  C.  c.  20.  s.  6.  p.  1010. 

{b)  Ante^  S^3,  394.  (e)  Reg.  v,  Macarty  and  Forden- 

(c)  2  East  P.  C.  c.  20.  ft.  6.  p.  1010.  bourgb,  onlff,  29 1 . 

The  defendants  were  convicted  upon  (/)  Dupce'scase,  12  Geo.  1.  2Se88. 

this  second  indictment.  Cas.  11.    2  East  P.  C.  c.  20.8.  6.  p. 

(if)  Rex  V.  Robinson  and  Taylor,  1010. 
O.  B.  1746.     1  Leach  37,    2  East.  P. 
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Of  the  offence 
by  statutes. 


5  Geo.  4.  c.  107. 
■.  5.    Perso- 
natiag  and 
falsely  assum- 
ing the  oame, 
&c.  of  soldiers 
or  sailors,  in 
order  to  obtain 
prize  money, 
pay,  pension, 
&c.  felony, 
punishable  by 
transporta- 
tion, &c. 


The  persona- 
nating  must  be 
of  some  sea- 
man,ftcsheirn 
to  have  been 
in  existence. 


have  occurred  to  the  Court  that  this  was  something  more  than  a 
bare  endeavour  to  commit  a  fraud  by  means  of  falsely  personating 
another;  that  it  was  an  attempt  to  pollute  and  render  odious  the 
public  justice  of  the  kingdom^  by  making  it  a  handle  and  pretence 
for  corrupt  practices.  (^)  How  far  the  reftisal  to  quash  the  in- 
dictment upon  motion  can  be  considered  as  an  authority  is  ques- 
tionable *y  as  we  have  seen  that  it  was  the  practice  of  the  Court, 
as  often  declared^  not  to  quash  on  motion  indictments  for  offences 
founded  in  fraud  or  oppression,  though  such  indictments  might 
appear  not  to  be  sustainable^  but  to  leave  the  defendants  to 
plead.  (A) 

The  offence  of  falsely  personating  another  for  purposes  of  fraud 
is  so  nearly  allied  to  forgery^  and  so  often  blended  with  it,  that 
these  offences  have  been  frequently  included  by  the  legislature  in 
the  same  enactments^  and  made  felonies  alike  subject  to  capital 
punishment.  Many  of  the  statutes,  therefore,  which  relate  to 
falsely  personating,  with  a  few  cases  determined  upon  their  con- 
struction, have  necessarily  been  introduced  in  the  preceding 
chapters ;  as  those  concerning  the  personating  the  proprietors  of 
public  stocks,  &c.(t)  and  the  personating  of  soldiers  and  seamen, 
and  their  widows,  &c.  in  order  to  obtain  wages,  pensions,  prize- 
money,  &c.(y)  But  the  general  provision  of  the  5  Geo.  4.  c.  107- 
may  properly  be  introduced  in  this  place. 

The  fifth  section  of  that  statute  recites  it  to  be  expedient,  that 
the  crimes  of  personating  and  falsely  assuming  the  name  and  cha- 
racter of  any  person  entitled  to  prize  money  or  pension,  for  the 
purpose  of  fraudulently  receiving  the  same,  should  no  longer  be 
punished  with  death,  and  then  enacts,  '^  that  from  and  after  the 
^'  passing  of  this  act,  whosoever  shall  willingly  and  knowingly 
^^  personate,  or  falsely  assume  the  name  or  character  of  any  officer, 
^'  soldier,  seaman,  marine,  or  other  person,  entitled  or  supposed  to 
^^  be  entitled,  to  any  wages,  pay,  pension,  prize  money,  or  other 
'^  allowance  of  money  for  service  done  in  his  Majesty  s  army  or 
'^  navy,  or  shall  personate  or  falsely  assume  the  name  or  character 
^^  of  the  executor  or  administrator,  wife,  relation,  or  creditor  of 
^^  any  such  officer  or  soldier,  seaman,  marine,  or  other  person,  in 
'^  order  fraudulently  to  receive  any  wages,  pay,  pension,  prize 
^'  money,  or  other  allowances  of  money  due  or  supposed  to  be  due 
^'  for  or  on  account  of  the  services  of  any  such  officer  or  soldier^ 
'^  seaman,  or  marine,  or  other  person,  every  such  person  being 
'^  thereof  convicted,  shall  be  liaole,  at  the  discretion  of  the  Court, 
to  be  transported  beyond  seas  for  life,  or  for  any  term  of  years 
not  less  than  seven,  or  to  be  imprisoned  only,  or  imprisoned  and 
kept  to  hard  labour  in  the  common  gaol  or  house  of  correction 
*^  for  any  time  not  exceeding  seven  years.*' 

Upon  some  of  the  former  statutes  relating  to  the  false  persona- 
ting of  seamen,  it  was  decided,  that  as  the  &lse  personating  must 
be  done  in  order  to  receive  the  wages,  &c.  of  some  seaman,  &c. 
entitled  or  supposed  to  be  entitled  thereto,  there  must  be  some 
evidence  to  shew  that  there  was  such  a  person  of  the  name  and 


(g)  9  East  P.  C.  c.  90.  s.  6.  p.  101 1. 
(h)  Jnie^  S94,  note  {{). 


(0  ^nie^  SS8,  ei  9eqn» 
(J)  AniCf  436,  ei  tequ. 
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character  assumed^  who  was  either  entitled,  or  might  primd  facie 
At  least  be  supposed  to  be  entitlc^d  to  receive  the  wages,  &c.  at*  < 
tempted  to  be  acquired.  ^  Thus  where  the  prisoner  was  indicted 
on  the  31  Geo.  2.  c.  10.  for  personating  and  falsely  assuming  the 
name  and  character  of  Wm.  Wheeler,  a  person  supposed  to  be 
entitled  to  prize  money,  for  service  done  on  board  his  Majesty's 
ship  Terpsichore,  in  order  to  receive  certain  prize  money,  &c.  one 
of  the  objections  taken  after  conviction  was,  that  there  was  no 
evidence  that  Wm.  Wheeler  ever  served  on  board  the  Terpsichore 
in  any  capacity ;  or,  indeed,  that  any  such  person  existed:  and  the 
Judges,  aifter  a  conference,  held  that  the  conviction  was  wrong, 
there  being  no  evidence  that  there  was  any  such  person  as  Wm. 
Wheeler,  who  either  was  entitled,  or  at  least  primd  facie  entitled 
to  prize  money,  as  a  seaman  on  board  the  Terpsichore.  (A:) 

In  a  case  upon  one  of  the  former  statutes,  54  Geo.  3.  c.  93.  s.  89.  Personating: 
the  indictment  charged  the  prisoner  with  personating  and  falsely  ^^^  aMuming 
assuming  the  name  and  character  of  one  Joshua  R)atwright,  a  ^r^Twho 
seaman  entitled  to  certain  prize  money ;  and  it  was  proved  that  were  tUad, 
the  prisoner  applied  at  Greenwich  hospital  for  prize  money  in  the  ^^}^y^  */« 
name  of  Boatwright :  but  it  appeared  that  he  did  not  obtain  the  ^^ea." 
money,  and  that  Boatwright  was  then  dead.    The  counsel  for  the 
prisoner  objected,  that  to  personate  Boatwright  under  these  cir- 
cumstances, or  to  assume  his  name  and  character,  was  not  an 
offence  within  the  meaning  of  the  act,  which  related  only  to  exist- 
ing persons ;  that  after  the  death  of  Boatwright  he  could  not  be 
entitled  to  prize  money,  but  that  the  personal  representatives  or 
next  of  kin  were  the  persons  entitled,  and  that  in  fact  he  was  not 
supposed  to  be  entitled  to  prize  money,  since  it  was  supposed 
at  the  prize  of&ce  that  he  was  dead,  ana  that  his  next  of  kin  was 
in  the  course  of  obtaining  administration  in  order  to  receive  it. 
The  prisoner  was  found  guilty,  and  the  point  being  reserved  for 
the  consideration  of  the  Judges,  they  were  of  opinion  that  the 
conviction  was  right;  and  that  the  statute  applied,  though  th^ 
seaman  personated  was  dead.  (/)     So  where  tne  prisoner  per- 
sonated one  Cuff,  who  was  dead,  and  whose  prize  money  had  been 
paid  to  his  mother,  the  Judges  were  of  opinion  that  a  conviction 
upon  the  same  statnte  was  right,  (m) 

In  a  case  upon  the  statute  57  Geo.  3.  c.  127-  s.  4.(n)  the  indict-  The  peraona- 
ment  charged  the  prisoner  with  wilfully  and  knowingly  persona-  ting  must  be 
ting,  and  falsely  assuming  the  name   and  character  of  Peter  2j^yh£*^r- 
M^Cann^  a  person  entitled  to  prize  money  for  and  in  respect  of  rect  aame^who 
bis  services  performed  on  board  of  a  ship  of  his  Majesty's  called  was  entitled, 
the  Tremendous,  in  order  to  receive  such  prize  money,  with  in-  been?i^tied^to 
tent  to  defraud  the  commissioners  and  governors  of  the  Oreen-  prize  monej, 
wich  hospital :  and  a  second  count  described*  Peter  M^Cann  as  a  &G.and  it 
person  supposed  to  be  entitled,  &c.  for  services  supposed  to  have  ^^'ggj  ?„  t^^ 

indictment. 

(*)  Brown's  case,  2  East.  P.  C.  c.  (fi)  Jnie,  p.  4.S7.    The  clause  rc- 

«0.  8.  4.  p.  1007.  S.  P.  in  M'AnneHy*8  specting  pereonating  in  this  statute 

case,  IM,  p.  1009.  was  nearly  similar  in  the  description 

(0  Rex  V.  Martin»  Easl.  T.  1817.  of  the  offence  with  that  above  stated, 

Ruas.  ft  Ry.  384.  of  the  5  Geo.  4.  c.  107.(  but  it  iin- 

(m)  Rex  V.  Cramp,  East  T.  1817.  posed  capital  puoishment. 
Id,  387. 

VOL.  If.  2  I 
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Aiders  and 
abettors. 


21  .Tac.  1.  c.  26. 
B.  2.  Acknow- 
ledging any 
fine,  recovery, 
deed,  statute, 
bail,  or  judg- 
ment, in  the 
name  of  a  per- 
son not  privy 
or  consenting 
thereto,  made 
felony  without 
clergy. 


been  performed.  Upon  the  evidence  it  Bppeared  by  the  prize  list 
and  muster  book  of  the  Tremendous,  produced  by  the  proper  offi- 
cer from  Greenwich  hodpital^  that  there  was  a  person  of  the  name 
of  Peter  M^Cam  entitled  to  prize  money,  but  no  person  of  the 
name  of  Peter  M^Cann.  The  learned  Judge,  by  whom  the  pri- 
soner was  tried,  inclined  to  direct  an  acquittal  upon  this  variance 
in  the  name,  but  he  ultimately  left  the  case  to  the  jury,  directing 
them  to  say  whether  the  prisoner  intended  to  personate  Peter 
M^Cam.  The  jury  found  that  he  did  so  intend,  and  returned  a 
verdict  of  guilty;  upon  which  judgment  was  respited,  and  die 
point  reserved  for  the  consideration  of  the  twelve  Judges,  who 
were  of  opinion  that  the  ^*  personating  "  must  apply  to  some  per- 
son who  had  belonged  to  the  ship,  and  that  the  indictment  mnst 
charge  a  personating  of  some  such  person :  and  as  that  was  not 
the  case  here,  they  held  the  conviction  wrong,  (o) 

It  was  held  upon  the  same  statute,  57  Geo.  3.  c.  127«  s*  4.,  that 
all  persons  present  aiding  and  abetting  another  in  the  personating 
and  falsely  assuming  the  name,  &c.  of  a  seaman,  were  principals, 
and  that  the  offence  was  not  confined  to  the  individiud  only  by 
whom  the  seaman  was  personated.  (/?) 

It  remains  now  to  mention  the  statutes  which  relate  to  the  ac- 
knowledging of  deeds,  fines,  bail,  &c,  in  the  name  of  another* 

The  statute  21  Jac.  1.  c.  26.  s.  2.  enacts,  <^That  all  and  every 
^^  person  and  persons  which  shall  acknowledge  or  procure  to  be 
**  acknowledged,  any  fine  or  fines,  recovery  or  recoveries,  deed  or 
'^  deeds  inroUed,  statute  or  statutes,  recognizance  or  recognizances, 
*'  bail  or  bails,  judgment  or  judgments,  in  the  name  or  names  of 
^^  any  other  person  or  persons  not  privy  or  consenting  to  the 
*'  same,''  shall  be  adjudged  felons,  and  suner  death  without  benefit 
of  clergr.  The  attainder  is  not  to  be  any  corruption  of  blood,  nor 
loss  of  dower ;  and  the  act  is  not  to  extend  to  any  judgment  ac- 
knowledged by  any  attorney  of  record,  for  any  person  against 
whom  any  such  judgment  shall  be  had  or  given.  (9) 

In  the  construction  of  this  statute  it  has  been  holden,  that  the 
bare  personating  of  bail  before  a  Judge  at  chambers,  or  the  ac- 
knowledging thereof  in  another  name,  is  no  felony,  but  only  a 
misdemeanor,  unless  the  bail  be  filed,  (r)  But  yet  it  appears  in 
one  case  that  the  offence  was  considered  as  complete  by  the  per- 
sonating ;  as  though  the  bail-piece  was  filed  at  Westminster,  the 
trial  was  had  in  London,  the  county  where  the  bail  was  per- 
sonated, (s)  It  seems  that  if  bail  be  put  in  under  feigned  names  of 
persons  who  have  no  existence,  the  offender  cannot  be  prosecuted 
upon  this  statute  for  felony.  (/) 


(o)  Rex  V.  Tannet,  East  T.  1818. 
.Rass.  &  Ry.  351. 

(p)  Rex  V.  Potts,  East.  T.  1818. 
Russ.  &  Ry.  353. 

(q)  S.  3. 

(r)  1  Hale  696.  Tiroberly's  case,  2 
Sid.  90.  1  Hawk.  P.  C.  c.  47.  s.  6. 
S  East  P.  C.  c.  90.  s.  4.  p.  1009. 

(s)  BMsley*8  case,  T.  Jones  64.  1 
Hawk.  P.  C*  c.  47.  s.  4..  But  in  S  East 
P.  C.  c.  20.  s.  6.  p.  1010,  it  is  observed 


that  accordini^  to  the  report  of  the 
same  case  ia  Ventris,  (I  Vent  301.) 
Twisden,  J.,  said,  that  it  must  be  tried 
10  Middlesex,  where  the  bail-piece 
was  filed :  the  entry  being  vemU  c^ram 
domino  rege,  (fc. 

(0  Anon.  1  Sir.  384.  1  Hawk.  P.  C. 
c.  47.  8.  6.  But  the  Court  iu  this 
case  ordered  the  bail  and  the  attotaey 
to  be  set  in  the  pillory. 


CHAP.  XL.]      Of  Falsely  Personating  another,  483 

The  statute  21  Jac.  L  c.  26.  extending  only  to  proceedings  in  4  W.&M.C.4. 
the  courts  themselves^  a  subsequent  statute,  4  W.  &  M.  c.  4.  made  baiTbefore  any 
it  felony  to  personate  any  other  person  as  bail  before  any  Judge  of  Judge  of  as- 
assize^  or  commissioner  appointed  to  take  bail  in  the  country,  sizeorcom- 
This  statute^  for  the  greater  ease  of  persons  in  actions  or  suits  in  JhcTounSr" 
the  courts  at  Westminster^  impowers  the  Chief  Justices  of  the  made  felony. 
Courts  of  King's  Bench  and  Common  Pleas,  and  the  Chief  Baron, 
respectively,  together  with  one  other  Judge  of  their  respective 
courts^  to  appoint  commissioners  (other  than  common  attornies 
and  solicitors)  in  all  the  counties  in  England  and  Wales,  and  in 
Berwick-upon-Tweed,  to  take  recognizances  of  special  bail  or  bail 
pieces  in  actions  or  suits  depending  in  those  courts.     And  then 
(by  s.  4.)  it  is  enacted^  ^^  that  any  person  or  persons  who  shall^ 
^'  before  any  person  or  persons  impowered  by  virtue  of  this  act, 
^^  as  aforesaid,  to  take  bail  or  bails,  represent  or  personate  any 
*'  other  person  or  persons,  whereby  the  person  or  persons  so  repre- 
^^  sented  and  personated,  may  be  liable  to  the  payment  of  any  sum 
^^  or  sums  of  money  for  debt  or  damages,  to  be  recovered  in  the 
^^  same  suit  or  action,  wherein  such  person  or  persons  are  repre- 
'^  sented  and  personated,  as  if  they  had  really  acknowledged  and 
**  entered  into  the  same,"  being  convicted  thereof,  shall  be  ad- 
judged felons,  suffer  the  pains  of  death,  and  incur  such  forfeitures 
and  penalties  as  felons  in  other  cases  convicted  or  attainted. 

The  statute  27  Geo.  3.  c.  43.,  which  was  passed  for  regulating  27  Geo.  3.  c. 
the  taking  of  special  bail  in  actions  and  smts,  depending  in  the  jj„^  baiU^"*" 
court  of  great  session  for  the  county  palatine  of  Chester^  contains  cketter  made 
a  clause  (s.  4.)  similar  to  that  just  set  forth,  by  which  those  who  felony  in  like 
personate  bail  before  any  person  empowered  by  virtue  of  that  act  "*"''*'• 
to  take  special  bail,  are  niade  guilty  of  .felony,  and  liable  to  the 
penalties,  &c.  of  the  4  W.  &  M.  c.  4. 
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CHAPTER  THE  PORTYPIRST. 


OF   MALICIOUS   INJURIES   TO   PROPERTY. 


Wb  now  come  to  the  cotisideration  of  those  injuries  to  property 
which  proceed  rather  from  malicious  or  wanton  motives,  than  from 
any  proposed  gain  to  the  offender.  Injuries  of  this  kind  were 
made  punishable  by  different  statutes  passed  from  time  to  time, 
as  they  appealed  to  be  required  for  the  protection  of  the  com<> 
munity ;  but  it  has  lately  been  deemed  expedient  that  these  sta- 
tutes should  be  repealed,  and  that  the  provisions  contained  in 
them  should  be  amended  and  consolldatea  into  one  statute,  and 
accordingly  the  7  &  8  Geo.  4.  c.  30.  was  passed  into  a  law. 

The  several  enactments  of  this  statute  will  be  mefitioned  in  the 
succeeding  chapters,  in  such  arrangement  as  may  seem  most  ap- 
propriate :  but  its  general  provisions  may  be  properly  stated  in  the 
first  instance. 
Malice  against      Thg  25th  section  of  the  statute  enacts,  that  malice  against  the 
the  property     owner  of  the  property  shall  not  be  essential  in  ofiences  of  this 
not  necessary    description ;  an  ingredient  in  the  offences  under  some  of  the  re- 
in  oi^nces  of    pealed  statutes  which  had  often  obstructed  the  course  of  justice, 
and  (as  in  the  instance  of  maiming  cattle)  had  screened  the  per- 
petrators of  very  barbarous  acts  from  deserved  punishment,  (a) 
7  &  8  Geo.  4.    The  words  of  this  section  of  the  statute  are,  "  that  every  pun- 
c,  30.  B.25.       «  ishment  and  forfeiture  by  this  act  imposed  on  any  person  mali- 
**  liciously  committing  any  offence,  whether  the  same  be  punish- 
^*  able  upon  indictment,  or  upon  summary  conviction,  shall  equally 
^'  apply  and  be  enforced,  whether  the  offence  shall  be  committed 
^^  from  malice  conceived  against  the  owner  of  the  property  in 
*'  respect  of  which  it  shall  be  committed,  or  otherwise.'* 
s.  26.   Prin-        With  respect  to  principals  in  the  second  degree  and  accessories, 
sc^nd  degree   *?  ^^^  Section  enacts,  *^  that  in  the  case  of  every  felony,  pun- 
and  accesso-     '^  ishable  Under  this  act,  every  principal  in  the  second  degree,  and 
rics.  <*  every  accessory  before  the  fact,  shall  be  punishable  with  death 

'^  or  otherwise,  in  the  same  manner  as  the  principal  in  the  first 
''  degree  is  by  this  act  punishable ;  and  every  accessory  after  the 
fact  to  any  felony  punishable  under  this  act  shall,  on  convictioD, 
be  liable  to  be  imprisoned  for  any  term  not  exceeding  two  years; 


ft 


(a)  An  alteration  had  been  made  in      ing  cattle  by  4  Geo.  4.  c.  54.  now  rc^ 
Ibis  respect  as  to  tbe  offence  of  maim-      pealed  by  7  &  8  Geo.  4.  c.  S7. 
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^^  and  every  person  who  shall  aid^  abet,  counsel,  or  procure  the 
^^  commission  of  any  misdemeanor  punishable  under  this  act,  shall 
^'  be  liable  to  be  indicted  and  punished  as  a  principal  offender/' 

The  27th  section  enacts, ''  that  where  any  person  shall  be  con-  s.  27.  Punish- 
**  victed  of  any  indictable  offence  punishable  under  this  act,  foir  Jnent  of  hard 
*^  which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  {f^'JJ  confin^ 
^'  Court  to  sentence  the  offender  to  be  imprisoned,  or  to  be  impri<-  ment  may  be 
*'  soned  and  kept  to  hard  labour,  in  the  common  gaol  or  house  of  inflicted. 
^  correction,  and  also  to  direct  that  the  offender  shall  be  kept  in 
^'  solitary  confinement  for  the  whole  or  any  portion  or  portions  of 
^'  such  imprisonment,  or  of  such  imprisonment  with  hard  labour, 
^^  as  to  the  Court  in  its  discretion  shall  seem  meet/' 

And  with  respect  to  the  apprehension  of  offenders,  the  28th  S.  28.   Apprc- 
•section  enacts,  "  that  any  person  found  committing  any  ofiience  pg°g"„g  Uinnd 
*^  against  this  act,  whether  the  same  be  punishable  upon  indict-   committing 
**  ment  or  upon  summary  conviction,  may  be  immediately  appre-   «ny  offences 
**  bended,  without  a  warrant,  by  any  peace  officer,  or  the  owner  of  "i^^jj'^^ant 
^^  the  property  injured,  or  his  servant,  or  any  person  authorised  by 
^^  him,  and  forthwith  taken  before  some  neighbouring  justice  of 
**  the  peace,  to  be  dealt  with  according  to  law." 

Offences  amounting  to  felony  or  misdemeanor,  punishable  under  Trial  of  of- 
this  act,  and  committed  within  the  ^(/mtra//y  jurisdiction,  are  (by  ^^^^j^^T. 
B.  43.)  to  be  dealt  with,  tried,  &c,  in  the  same  manner  as  any  other  [^e  j^d^raUy 
iielony  or  misdemeanor  committed  within  that  jurisdiction.  .jurisdiction. 

The  statute  contains  various  regulations  as  to  the  summary  pro-   Sammary  pro- 
.ceedings  by  conviction  before  magistrates,  which  are  authorised  by  ^^.*^l°I|. 
its  provisions  for  the  punishment  of  minor  offences.     It  limits  the  gtatnte.    ^ 
time  for  the  prosecution  of  offences  punishable  on  summary  con- 
viction, gives  the  mode  of  compelling  the  appearance  of  offenders, 
makes  abettors  in  such  offences  punishable  as  principal  offenders, 
j^ves  a  form  of  conviction,  allows  an  appeal  in  certain  cases,  and 
contains  provisions  as  to  the  application  of  the  forfeitures  and 
penalties,  and  as  to  several  other  matters.(6) 

The  general  provisions  of  the  7  Geo.  4.  c.  64.  as  to  offences  com-  General  provi. 
mitted  on  the  boundaries  of  countief,  or  begun  in  one  county  and  !'®°^^  ^  ^^' 
^completed  in  another,  or  committed  during  a  journey  or  voyage,  cabietomaii*r 
.and  the  provisions  as  to  the  statement  of  property,  and  as  to  Uie  cloas  injuriet, 
trial,  &c.  of  accessories,  will  apply  to  onences  by  malicious  in- 
jury.(c) 

(ft)  See  the  statute,  s.  80.  el  sequ,         (c)  See  the  statute,  Jidend,  to  the 
jiddend.  to  this  volume.  first  volume. 
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CHAPTER  THE  FORTY-SECOND. 


OF  ARSON   AND  THB   BURNING  OF  BUILDINGS^   MINES,  SHIPS^ 

CORN,  TREES,   &C. 


Offence  of 
arson  at  com- 
mon law. 


There  must 
be  an  actual 
burning. 


The  buramg 
must  be  tnaU" 
ciout  and  wU- 
frl. 


Arson  is,  at  common  law,  an  offence  of  the  degree  of  felony ; 
and  has  been  described  as  the  malicious  and  wilful  burning  the 
house  of  another,  {a)  The  burning  a  party's  own  house  does  not 
come  within  this  definition  :  but  the  burning  a  man's  own  house 
in  a  town,  or  so  near  to  other  houses  as  to  create  danger  to  them, 
is  a  great  misdemeanor  at  common  law.  {b)  Bams,  with  com  or 
hay  within  them,  have  been  considered  as  so  much  entitled  to 
the  protection  of  the  law,  that  though  distant  from  a  house,  and 
no  part  of  the  mansion,  the  burning  of  them  is  felony  at  common 
law.  (c) 

The  burning  necessary  to  constitute  arson  of  a  house  at  common 
law  must  be  an  actual  burning  of  the  whole  or  some  part  of  the 
house.  Neither  a  bare  intention,  nor  even  an  actual  attempt  to 
burn  a  house  by  putting  fire  into,  or  towards  it,  will  amount  to  the 
offence,  if  no  part  of  it  be  burned ;  but  it  is  not  necessary  that  any 
part  of  the  house  should  be  wholly  consumed,  or  that  the  nre  should 
have  any  continuance ;  and  the  offence  will  be  complete,  though  the 
fire  be  put  out,  or  go  out  of  Jtself.  (rf) 

The  burning  must  also  be  malicious  and  wilful;  otherwise  it  is 
only  a  trespass.  No  negligence  or  mischance,  therefore,  will 
amount  to  such  burning,  {e)  And  for  this  reason  it  has  been  holden, 
that  if  an  unqualified  person  should,  in  shooting  at  game,  happen 
to  set  fire  to  the  thatch  of  a  house,  it  will  not  be  a  burning  of 
this  description.  (/)  And  so  if  a  man  unlawfully  shoot  at  the 
poultry  of  another:  {g)  but  it  is  observed,  that  in  such  case  it 
should  seem  to  be  understood  that  the  party  did  not  intend  to 
pteal  the  poultry,  but  merely  to  commit  a  trespass ;  for  otherwise 


(a)  8  lost  66.  1  Hale  566.  1  Hawk. 
P.  C.  c.  S9.  4  Black.  Com.  990.  2 
Sast.  P.  C.  c.  21.8.  1.  p.  1015. 

Q)  1  Hale  568,  560.  1  Hawk.  P.  C. 
c  S9.  s.  15.  4  Black.  Coni.  221.  2 
Bast  P.  C.  c.  21.  s.  7.  p.  1027. 

(c)  S  last  67.  Barbara*s  case,  4 
Co.  20  a.  Sam.  86.  1  Hawk.  P.  C, 
c.  39.  s.  1.    4  Black.  Com.  281. 


{i)  S  Inst.  66.  Dalt  506.  1  Halo 
568,  569.  1  Hawk.  P.  C.  c.  S9.  s.  16, 
17.    2  East  P.  C.  c.  21.  9.  4.  p.  lOSO, 

(e)  8  Inst  67.    4  Black.  Com.  222. 

(/)  I  Hale  569,  where  this  is  laid 
down  contrary  to  the  opinion  of  Dalt 
c.  105.  p.  506. 


CHAP,  xui.]    Of  Arson  and  Burning,  ^c.  at  Common  Law.  46f 

the  first  inteut  being  felonious^  the  party  must  abide  all  the  con- 
sequences. (A) 

rhe  malicious  and  wilful  burning  effected  need  not  correspond  Th«  malicious 
With  the  precise  intent  or  desiffn  of  the  party.     If  A.  have  a  mali-*  f "**  ^"""   , 
cious  intent  to  burn  the  house  of  B.  and  in  setting  fire  to  it  burq  not  correspond 
the  house  of  C.  also,  or  if  the  house  of  B.  escape  by  some  accin  with  the  pre- 
dent,  and  the  fire  take  in  the  house  of  C.  and  burn  it,  this  shall  be  l^^^  ""^ 
said  in  law  to  be  the  malicious  and  wilful  burning  of  the  house  of 
C  though  A.  did  not  intend  to  burn  that  house. (t)     And  accord- 
ingly it  has  been  said,  that  if  one  man  command  another  to  bum 
the  house  of  J.  S.  and  he  do  so,  and  the  fire  thereof  burn  another 
house,  the  commander  is  accessary  to  the  burning  such  other 
house.  (^) 

And  such  malicious  and  wilful  burning  of  the  house  of  another  It  may  be  ef- 
may  be  by  the  means  of  setting  fire  to  the  party's  own  house ;  and  [?^*®^  ''^th 
this,  though  it  should  appear  that  the  primary  intention  of  the  party's  own 
Mrty  was  only  to  bum  his  own  bouse,  if  in  fact  other  houses  were  house, 
burnt,  being  adjoining,  and  in  such  a  situation  as  that  the  fire 
must  in  all  probability,  reach  them,  the  intent  being  unlawful  and 
malicious,  and  the  consequences  immediately  and  necessarily  fol- 
lowing from  the  original  act  done,  the  offence  will  be  felony.  (/) 
Thus  where  the  defendant  was  indicted  for  a  misdemeanpr,  in 
burning  a  house  in  his  own  occupation,  such  house  being  alleged 
to  be  contiguous  and  adjoining  to  certain  dwelling-houses  of  di- 
vers liege  subjects,  &c.;  and  the  facts  of  the  case,  as  opened  by 
the  counsel  for  the  prosecution,  appeared  to  be  that  the  defendant 
set  fire  to  his  own  house,  in  order  to  defraud  an  insurance  office, 
and  that,  in  consequence,  several  houses  of  other  persons,  adjoin- 
ing to  his  own,  were  burnt  down ;  Buller,  J.,  said,  that  if  ether 
persons'  houses  were  in  fact  burnt,  although  the  defendant  might 
only  have  set  fire  to  his  own,  yet  under  these  circumstances  the 
prisoner  was  guilty,  if  at  all,  of  felopy,  (the  misdemeanor  being 
merged)  and  could  not  be  convicted  on  this  indictment;  and, 
therefore,  he  directed  an  acquittal,  (m)  And  in  a  case  of  a  similar 
kind,  which  occurred  about  the  same  time,  Grose,  J.,  in  passing 
sentence  in  the  Court  of  King's  Bench,  said,  that  if  it  had  so  hap- 
pened, that  any  of  the  neighbouring  houses  had  been  set  on  fire  in 
consequence  of  the  defendant's  wilful  and  malicious  act  in  setting 
fire  to  his  own  house,  (which  was  proved  to  have  been  done  in 
order  to  cheat  the  insurance  office,)  it  would  clearly  have  amounted  ' 

to  a  capital  felony,  and  his  life  would  have  paid  the  forfeit,  (n) 

In  order,  however,  to  constitute  the  felonious  offence  of  arson  ^[^^^Jl^""^^ 
at  common  law,  the  fire  must  burn  the  house  of  another.    There-  ^f  ^/Lr. 
fore,  it  has  been  holden  not  to  be  felony  in  a  party  to  bum  a 
houBe,  whereof  he  was  in  .possession  under  a  lease  for  years,  {o) 

W  %  Bwl.  P.  C.  c.  «l.  «.  S.  p.  1019.  biirne,  «  St  Tri.  (by  Hargr.)  a««. 

^nt^.  Vol.  I.  454,  4J>5.  rtn)  Isaac's  case,  cor.  Buller,  J., 

C0lHale569.    Slnst.ST.    iHavk.  1799.     SEaat  P.€.  c.  81.S.8.  p.  1081. 

P.C.  C.S9.  s.  19.    hxA  the  iiidictmfiot  <ii)  Probert'6  ^rsse,  B.  R.  Mich.  T. 

may  cbargje  it  accordingly.  40  Geo.  S.    8  Bast.  P.  C.  c.  21.  s.  7. 

(A)  Plowd.  475.    8&st  P.  C.  c.ei.  p.  lOSl. 

«.  7.  p.  1Q31.  <0>)  Hdlmes's  case,  Cro.  Car.  376^ 

(/)  8  East.  .p.  C.  c.  81.  9.  S.  p.  IAS  J.  W.  Jooes  S51. 
And  see  the  case  of  Coke  t^.  Wood- 
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Of  Arson  and  burning ,  %(J.         [book  ir; 


Of  what  is  in- 
cluded in  the 
term  houH. 


•  *  •  * 

And  it  was  decided,  that  a  pelrson  in  posBesBion  of  a  copyhold 
dwelling-house  could  not  be  guilty  of  arson,  by  burning  it,  al-^ 
though  he  had  a  long  time  before  surrendered  it  into  the  hands  of 
the  lord  of  the  manor  to  the  use  of  another  person  his  heirs  and 
assigns,  for  securing  the  payment  of  money  borrowed :  for  it  wag 
considered,  that  while  the  tenant  continued  in  possession,  it  was 
his  own  house,  (p)  And  upon  the  same  principle  it  was  decided, 
that  a  tenant  in  pos8e{>8ion  under  an  agreement  for  a  lease  for 
three  years,  from  a  person  who  held  under  a  building  lease,  was 
not  guilty  of  arson  by  burning  the  house.  (9) 

But  if  a  landlord,  or  reversioner,  sets  fire  to  his  own  house  of 
which  Another  is  in  possession,  under  a  lease  from  himself,  or  from 
those  whose  estate  he  hath,  it  shall  be  accounted  arson ;  for,  dur- 
ing the  lease,  the  house  is  the  property  of  the  tenant,  (r)  And  it 
was  determined,  that  a  widow,  entitled  to  dower,  but  not  having 
it  assigned,  from  a  house,  the  equity  of  redemption  of  which  bad 
descended  froni  her  husband  to  his  eldest  son,  for  whose  benefit 
she  had  let  it  and  received  the  rent,  was  guilty  of  arson,  by  burn- 
ing it  while  in  the  possession  of  her  tenant.  (5) 

It  should  be  observed,  however,  that  a  mere  residence  in  a 
house,  without  any  interest  therein,  will  not  prevent  it  from  being 
considered  as  the  house  of  another.  As  where  the  prisoner  was  a 
poor  man,  maintained  by  a  parish,  and  had,  some  time  before  the 
commission  of  the  crime,  been  put  by  the* parish  officers  to  live  in 
the  house  which  he  was  charged  with  burning,  and  was  resident 
therein  with  his  family  at  the  time  of  the  fact  being  committed^ 
having  the  sole  possession  and  occupation  of  it,  but  without  pay- 
ment of  any  rent ;  all  the  Judges  held  that  it  could  not  be  con- 
sidered as  his  house ;  and  that  he  was  properly  convicted  of  the 
arson.  (/) 

It  will  be  presently  seen  that  the  questions  as  to  the  possession 
and  ownership  of  the  house  in  which  the  arson  is  committed  are  of 
less  importance  under  the  statute  law ;  as  the  7  &  8  Geo.  4.  c.  30. 
makes  the  setting  fire  to  a  house,  &c.  with  intent  to  injure  or  de* 
fraud  any  person^  a  capital  offence,  whether  Such  house,  &c.  shall 
be  in  the  possession  of  the  person  so  setting  fire  thereto,  or  of 
others. 

The  remaining  enquiry  concerning  arson  at  common  law  is  as 
to  the  meaning  of  the  word  house.   And  this,  it  may  be  briefly  ob- 


(p)  Spa1ding*s  case.  Bury  Lent  Ass. 
1780.  East.  T.  1780.  1  Leach  218. 
2  East.  P.  C.  c.  21.  9.  6.  p.  1025. 

(g)  BreeiDe*scase,O.B.  1780,  Trio. 
T.  1780.  I  Leach  220.  2  East.  P.  C 
c.  21.  s.  6.  p.  1026.  And  this  and  se- 
veral of  the  preceding  cases  were  re- 
co^ised  in  Pediey'scase,  K.  B.  1782. 
1  Leach  242.  ^here  Lord  Mansfield 
said  that  Holmes  sca9e,fartlff,  note(0),) 
was  confirmed  to  be  good  law;  though 
be  very  much  lamented  that  the  law 
was  sc  settled ;  and  the  bi&s  of  his 
mind  was  in  favour  of  Mr.  Justice 
Foster's  opinion  in  Harrises  case,  Fost 


115.  In  a  case  which  occurred  shortly 
afterwards.  Lord  Mansfield  said,  that 
*'  it  was  certainly  true  that  it  could 
*'  be  no  felony  in  the  defendant  to 
**  hum  a  house  of  which  he  was  in 
<«  possession.**  Schofield's  case,  K.  B. 
Hil.  T.  24  Geo.  3.  Cald.  S97.  2  Bast 
P.  C.  c.  2I.S.7.  p.  1028. 

(r)  Fost.  115.    4  Black.  Com.  291 . 

(•)  Harrises  case,  1 753.  Fost  113. 
2  East  P.  C.  c.  21.  s.  6.  p.  1023. 

(I)  Gowen's  case,  1786.  2  East  P. 
C.  c  21.  8.  6.  p.  1027.  Rickman'a 
case,  M4.  s.  II.  p.  1034. 
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served)  extepds  not  only  to  the  dwelling-housey  but  to  all  out^ 
houses^  which  are  parcel  thereof,  though  not  adjoining  thereto,  or 
under  the  same  roof  ;(ti)  of  which  kind  of  out-houses  mention  has 
been  made  in  a  former  part  of  this  work.(x)  It  appears  that  the 
indictment  need  not  charge  the  burning  to  be  of  a  mansion  house, 
but  only  of  a  house. (y) 

It  has  bisen  already  stated^  that  the  burning  a  man's  own  house  MUdemeaDor 
in  a  town,  or  so  near  to  other  houses  as  to  create  danger  to  them,  '"  burniog  a 
though  not  within  the  definition  of  arson,  is  yet  a  great  misde-  house^^whea 
meanor  at  common  law.(z)     This  doctrine  has  been  acted  upon  contiguous  to 
in  several  cases: (a)  and,  in  one  of  the  most  recent,  Grose,  J.,  in  ^^^^^' 
pronouncing  the  sentence  of  the  Court  of  King's  Bench,  said,  that 
though  by  a  lenient  constr\iction  of  the  law  of  arson  this  offence 
was  holden  not  to  be  felony,  yet  it  was  a  misdemeanor  of  great 
inagnitude,  and  deserving  of  the  most  exemplary  punishment,  (b) 

For  the  punishment  of  felonies  upon  which  no  punishment  may  PuDisbment 
be  inflicted  by  statute,  the  general  provision  of  the  7  &  8  Geo.  4.  ^^^  l^^^^y  oj* 
c.  28.  enacts,  "  That  every  person  convicted  of  any  felony  for  Sny'stotute. 
*'  which  no  punishment  hath  been  or  hereafter  may  be  specially 
^'  provided,  shall  be  deemed  to  be  punishable  under  this  act,  and 
^^  shall  be  liable  at  the  discretion  of  the  Court  to  be  transported 

beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 

for  any  term  not  exceeding  two  years;  an«l,  if  a  male,  to  be  once, 
'^  twice,  or  thrice  publicly  or  privately  whipped,  (if  the  Court  shall 
^'  so  think  fit)  in  addition  to  such  imprisonment."  And  by  s.  9. 
the  Court  may  order  hard  labour^  or  solitary  confinement  as  part 
of  such  imprisonment,  (c) 

We  may  now  proceed  to  the  enactments  of  the  statute  7  &  8  7  ttS  Geo.  4. 
Geo.  4.  c.  30.  ^-  ^' 

The  second  section  of  that  statute  enacts,  "  That  if  any  person  S.  2.   Setting 

shall  unlawfully  and  maliciously  set  fire  to  any  church  or  chapel,  ??•  *fv*Y-  ^- 

1       'i  ^      .»_        !•    •  !-•        r  j»         ^        churcli,  &c.  or 

or  to  any  chapel  for  the  rehgious  worship  of  persons  dissenting  miy  house,  &c. 
'^  from  the  united  church  of  England  and  Ireland,  duly  registered  or  to  ^^eruin 
"  or  recorded,  or  shall  unlawfully  and  maliciously  set  fire  to  any  ^«*Wing«. 
'^  house,  stable,  coach-house,  outhouse,  warehouse,  office,  shop, 
mill,  malt-house,  hop-oast,  bam,  or  granary,  or  to  any  build- 
ing or  erection  used  in  carrying  on  any  trade  or  manufacture,  or 
any  branch  thereof,  whether  the  same  or  any  of  them  respec- 
^^  tively  shall  then  be  in  the  possession  of  the  offender,  or  in  the 
<^  possession  of  any  other  person,  with  intent  thereby  to  injure  or 


€1 


4f 


(»)  3  Inst.  67.  i  Hale  570.  1  Hawk. 
P.  C.  c.  39.  s.  1.  Sum.  86.  4  Black. 
Com.  881.  8  Bast.  P.  C.  c.  81. 8.  5.  p. 
1080. 

(jt)  ^n/e,  14,56. 

Cy)  3  Inst.  67.     Sum.  86. 

(z)  Jnte,  486. 

{a)  Holmes*s  case,  Cro.  Car*  376. 
Scofield*s  case,  Cald.  397.  8  East  P. 
C.  c.  81 . 8. 6.  p.  1083.  and  s.  7.  p.  1088. 
It  appears  from  these  cases  that  where 
an  indictment  charges  an  act  to  have 
been  done  with  VifSomoui  intent,  and 
the  jurj  find  a  verdict  of  guilty;  if 


the  charge,  as  laid,  do  not  amount  to 
felony,  but  amounts  in  law  to  a  mis- 
demeanor, the  Court  will  pronounce 
judgment  as  for  that  offence. 

(b)  Probert's  case,  B.  R.  Mich.  40 
Geo.  3.  8  East.  P.  C.  c.  81.  s.  7.  p. 
1030.  The  sentence  pronounced  was 
two  years*  imprisonment  in  Newgate, 
to  stand  once  during  that  time  in  the 
pillory,  and  to  give  sureties  for  good 
Debaviour  for  seven  years  from  the 
expiration  of  the  imprisonment.  • 

(c)  See  the  statute  Addend,  to' this 
Tolume. 
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S.  5.    Setting 
fire  to  a  coal 
mine. 


S.  9.    Setting 
6rt  to  or  de- 
stroying a 
ship. 


S.17.    Setting 
fire  to  a  stack 
of  com,  grain, 
straw,  hay, 
&c.,  or  to  cer- 
tain crops, 
plantations, 
and  heath,  &c. 


120«o.3.  t. 
24.  8.  1.,  wil- 
fully setting 
on  fire,  &c. 
ships  of  war, 
arsenals,  &c. 
timber,  &c.  or 
stores  of  war, 
felony  without 
clergy. 


u 
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<<  defraud  any  perfton,  every  such  oflbnder  shall  be  guUty  of  fekmy^ 
^^  and  being  convicted  thereof,  shall  suffer  death  as  a  felon/' 

The  fifth  section  enacts,  ^^  that  if  any  person  shall  unlawfoUy 
^^  and  maliciously  set  fire  to  any  mine  of  coal  or  cannel  coal^ 
"  every  such  offemkr  shall  be  guilty  of  felony,  and,  being  coa- 
^^  victed  thereof,  shall  suffer  death  as  a  felon." 
The  ninth  section  enacts,  ^'  that  if  any  person  shall  unlawfiilly 
and  msdiciously  set  fire  to)  or  in  any  wise  destroy  any  ship  at 
vessel,  whether  the  same  be  complete  or  in  an  unfinished  state^ 
or  shall  unlawfully  and  maliciously  set  fire  to,  cast  away»  or  in 
any  wise  destroy  any  ship  or  vessel,  with  intent  thereby  to  pre- 
<*  judice  any  owner  or  part-owner  of  such  ship  or  vessel,  or  of 
any  goods  on  board  the  same,  or  any  person  that  hath  under* 
written  or  shall  underwrite  any  policy  of  insurance  upon  such 
ship  or  vessel,  or  on  the  freight  thereof,  or  upon  any  goods  on 
^^  board  the  same,  every  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  suffer  death  as  a  felon." 
The  seventeenth  section  enacts,  ^^  that  if  any  person  shall  un- 
lawfully and  maliciously  set  fire  to  any  stack  of  corn,  grain, 
pulse,  straw,  bay,  or  wood,  every  such  offender  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a 
felon;  and  if  any  person  shall  unlawfully  and  maliciously  set 
fire  to  any  crop  of  oorn,  grain,  or  pulse,  whether  standing  or 
cut  down,  or  to  any  part  of  a  wood,  coppice,  or  plantation  of 
f^  trees,  or  to  any  heath,  gorze,  furze,  or  fern,  wheresoever  the  same 
*^  may  be  growing,  every  such  offender  shall  be  guilty  of  felony^ 
^^  and,  being  convicted  thereof,  shall  be  liable,  at  the  (Uscretion  of 
*'  the  Ck>urt,  to  be  transported  beyond  the  seas  for  the  term  of  se* 
^^  ven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
^^  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
^^  privately  whipped  (if  the  Court  shall  so  think  fit),  in  addition 
^^  to  such  imprisonment." 

The  statute  12  Geo.  3.  c.  24.  s.  1.  enacts,  **  That  if  any  person 
or  persons  shall  either  within  this  realm,  or  in  any  of  the  islands, 
countries,  forts  or  places  thereunto  belonging,  wilfully  and  ma- 
'^  liciously  set  on  fire,  or  burn,  or  otherwise  destroy,  or  cause  to 
^^  be  set  on  fire,  or  burnt  or  otherwise  destroyed,  or  aid,  procure, 
^^  abet  or  assist  in  the  setting  on  fire,  or  burning  or  otherwise  de- 
^'  stroying  of  any  of  his  Majesty's  ships  or  vessels  of  war,  wbe- 
^'  ther  the  said  ships  or  veasds  of  war  be  on  float  or  building,  or 
begun  to  be  built,  in  any  of  his  Majesty's  dock-yards,  or  build- 
ing or  repairing  by  contract  in  any  private  yards,  for  the  use  of 
his  Mfljesty,  or  any  of  his  Majesty's  arsenals,  magazines,  dock- 
yards, rope-yards,  victualling-offices,  or  any  of  the  biuldings 
"  erected  therein,  or  belonging  thereto ;  or  any  timber  or  mate- 
rials there  placed  for  building,  repairing  or  ntting  out  of  ships, 
or  vessels ;  or  any  of  his  Majesty's  military,  naval,  or  victual- 
^^  ling  stares,  or  other  ammunHion  of  war,  or  any  place  or  places 
^^  where  any  such  military,  naval  or  victualling  stores,  or  other 
**  ammunition  of  war,  is,  are  or  shall  be  kept,  placed  or  deposited; 
*'  that  then  the  person  or  persons  guilty  of  any  such  offence,'*  being 
convicted,  shall  be  adjudged  guilty  of  felony,  without  benefit  of 
clergy.    By  the  secoud  section  of  thia  act,  any  person  who  shall 


u 
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eomniit  any  of  the  offences  before-mentioned  out  of  the  realm^  Trial  io  any 
may  be  indicted  and  tried  either  in  any  county  within  the  realm^  2c""^'  ^**^*' 
or  in  such  island  or  place  where  such  ofibnce  shall  have  been  ac- 
tually committed,  as  his  Majesty,  his  heirs,  &c.  may  deem  most 
expedient  for  bringing  such  offender  to  justice. 

^y  the  articles  of  the  navy,  (22  Geo.  2.  c.  33.  art.  25.)  every  Article  of  the 
person  who  shall  unlawfully  bum  or  set  fire  to  any  magazine  or  navy.  Burning 
store  of  powder,  or  ship,  boat,  ketch,  hoy,  or  vessel^  or  tackle,  of  powder!  &c! 
or  furniture  thereunto  belonging,  not  appertoining  to  an  enemy  or  death. 
rebels  shall  be  punished  with  death,  by  the  sentence  of  a  court 
martial. 

The  39  Geo.  3.  c.  69.  a  pubUc  local  act,  for  rendering  more  39  Geo.  3.  c. 
commodious  and  for  better  regulating  the  port  of  London,  enacts^  ^V^'°*fi^*to^ 
(by  s.  104.)     "  That  if  any  person  or  persons  whosoever  shall  wil-  ^©rkls  tWpa, 
^^  fully  and  maliciously  set  on  fire  any  of  the  works  to  be  made  by  &c.  in  the  port 
**  virtue  of  this  act,  or  any  ship  or  other  vessel  lying  or  being  in  °^  ^^ondon,  fe- 
^^  the  said  canal,  or  in  any  of  the  docks,  basons,  cuts,  or  other  clei^)? 
"  works  to  be  made  by  virtue  of  this  act,  every  person  so  offend- 
*'  ing,  in  any  of  the  said  cases,  shall  be  adjudged  guilty  of  felony, 
^  without  benefit  of  clergy.'* 

By  s.  25.  of  the  7  &  8  Geo.  4.  c.  30.  the  punrshments  imposed  by  Malice  against 
that  act  will  equally  apply  whether  the  o£rence  be  committed  from  the  owmer 
malice  conceived  against  the  owner  of  the  property  or  otherwise,  (d)  °®*  necenaiy. 

It  may  be  useful  to  mention  some  of  the  cases  which  occurred 
upon  the  statutes  now  repealed. 

It  appears  to  have  been  considered  that  the  statute  9  Geo.  1.  Caseanponthe 
c.  22.,  did  not  alter  the  nature  of  the  crime,  or  create  any  new  JJJI^jSd"^^ 
oflbnce,  but  only  excluded  the  principal  more  clearly  from  his 
clergy,  {e)  The  words  "  set  fire  to"  in  that  statute  did  not,  there- 
fore, appear  to  admAt  of  a  lai^er  construction  than  prevails  by  the 
rule  of^tiie  common  law ;  (/)  by  which,  as  we  have  seen,  the  put- 
ting fire  into  or  towards  a  house,  however  maliciously,  does  not 
•   amount  to  arson,  if  either  by  accident  or  timely  prevention  no 
part  of  it  be  burned,  {g)     So  that  where  the  prisoner  was  indicted 
on  that  statute  for  setting  fire  to  an  outhouse,  commonly  called  a 
paper  mill^  and  it  appeared  that  she  had  set  fire  to  a  large  quantity 
of  paper,  which  was  drying  in  a  loft  annexed  and  belonging  to 
the  mill,  but  no  part  of  the  mill  itself  was  consumed,  the  Judges 
thought  the  case  not  within  the  statute  on  that  ground.  (A)     The 
setting  fire  to  a  parcel  of  unthreshed  wheat  was  holden  not  to  be 
felony  within  that  statute ;  and  where  the  offence  was  so  described 
in  a  warrant  of  commitment,  the  court  of  King's  Bench  bailed  the 
defendant,  (t) 

A  common  gaol  was  holden  to  be  a  house  within  the  statute  a  cominon 
9  Geo.  1.  c.  22.    The  indictment  against  the  prisoner  charged  him  f^^houw* 
in  one  of  the  counts  with  setting  6xe  to  the  bouse  of  the  corpora-  within  the 
tion  of  Liverpool;  in  another,  with  setting  fire  to  Uie  house  of  ^^^^']^^' 

(i)  Ante^  p.  484.  M.  c.  4. 

{e)  Breeme*9  case,  1780.    1  Leach  (/>  «  East.  P.  C.  c.  «l.  s.  4.  p.  10«0. 

««0.    «  East  P.  C.  c.  «1. 8.  6.  p.  1026.  fe)  Anie,  486. 

Clergy  was  previously  holden  to  be  (fc)  Taylor's  case,  1760,  1  Leach  4«. 

oastcd  only  by  inference  and  dedoc-  8  Bi»t.  P.  C.  c.  21 .  s.  4.  p.  1080. 

tioa  from  the  statute  4  and  5  Ph.  &  (4  Jodd*s  case,  fi  T.  R.  955. 
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As  toAn"o«/< 
houiCy*  within 
the  same  sta- 
tute. 


one  Richard  Rigby ;  and  in  a  third,  with  setting  fire  to  the  house 
of  one  Hannah  Kerby.  Upon  the  evidence  it  appeared  that  the 
place  where  the  offence  was  committed  was  a  gaol  belonging  to  the 
corporation  of  Liverpool,  which  was  used  as  the  place  of  confine- 
ment both  for  criminals  and  debtors ;  that  the  prisoner,  being  con* 
fined  there  for  debt,  voluntarily  set  fire  to  his  box,  which  was  a  little 
apartment  in  the  prison ;  and  that  the  whole  gaol  would,  m  conse- 
quence, have  been  probably  burnt  to  the  ground,  but  for  timely  as- 
sistance. The  Richard  Rigby  mentioned  in  the  indictment  was  the 
keeper  of  the  gaol;  and  it  appeared  that  his  dwelling-house  ad- 
joined to  the  gaol,  and  was  inhabited  by  himself  and  by  Hannah 
Kerby,  who  was  his  mother-in-law,  and  who  lived  there  by  his  per- 
mission, and  kept  it  as  a  public-house.  A  wall  separated  the  prison 
from  the  house ;  but  the  entrance  into  the  prison  was  from  the 
dwelling-house,  by  a  door  through  the  wall.  This  door  was  locked 
every  night,  and  nobody  inhabited  the  prison  itself  but  the  prison* 
ers ;  some  of  whom  were  occasionally  supplied  with  beds  in  the 
dwelling-house.  The  prisoner  having  been  convicted,  the  case  was 
submitted  to  the  consideration  of  the  Judges,  who  were  of  opinion 
that  it  was  fully  within  the  act ;  the  dwelling-house  being  to  be 
considered  as  a  part  of  the  prison,  and  the  whole  prison  being  the 
house  of  the  corporation.  (J) 

In  a  case  where  the  prisoner  was  indicted  under  the  same  statute 
9  Geo.  1.  c.  22.  for  setting  fire  to  a  ^^  certain  out-house,"  a  point  was 
made  whether  the  building  in  question  answered  this  description* 
It  appeared  that  the  prosecutor  kept  a  public-house,  and  also  car- 
ried on  the  business  of  a  flax-dresser ;  and  that  the  building  set 
fire  to  by  the  prisoner  consisted  of  a  stable  and  a  chamber  over  it, 
which  was  used  by  the  prosecutor  as  a  shop  for  keeping  and  dress- 
ing his  flax ;  and  that  these  buildings  were  situ.ated  in  a  yard  at  the 
back  of  the  house,  about  four  or  five  yards  distant  from  it,  the 
^yard  being  inclosed  on  all  sides,  in  one  part  by  the  house,  in  ano- 
ther part  by  a  wall,  in  a  third  by  a  railing  which  separated  it  from 
a  field,  and  in  the  remaining  part  by  a  hedge.  It  was  objected  on 
behalf  of  the  prisoner,  that  this  building  was  not  an  out^house 
within  the  statute.  And  that  the  statute  applied  only  to  out-houses 
which  in  contemplation  of  law  were  not  part  of  the  dwelling-house; 
and  it  was  insisted  that  this  was  part  of  the  dwelling-house,  and 
that  the  indictment  should  have  been  for  arson  at  common  law. 
And  the  prisoner  having  been  found  guilty,  the  point  was  reserved 
for  the  opinion  of  the  Judges  who  all  (except  Hotham,  B.,  who 
was  absent)  agreed  that  the  verdict  was  right.  And  it  was  ob- 
served, that  though  for  some  purposes  this  might  hfi  part  of  the 
dwelling-  house ;  yet  still  it  was  in  fact  an  out-house,  (k) 


(J)  DonneTan*8  case,  1770,  8  Black. 
Rep.  688.  1  Leach.  69.  8  East  P.  C. 
c.  81.  s.  5.  p.  1080.  See  a  precedent 
of  aa  indictment  at  common  law  for 
settiue  fire  to  a  place  of  confinement 
in  a  borough,  8  Stark.  Grim.  Plead. 
488. 

(k)  North*s  case,  1795. 8  East.  P.  G. 
c.  81.  8.  5.  p.  1081.    In  the  discussion 


before  the  Judges,  S  lost.  67.  was  re- 
ferred to,  where  it  was  laid  down, 
that  to  burn  a  stable  and  the  like  par- 
cel of  the  mansion-house  is  felony ; 
but  that  in  the  indictment  it  b  suffi- 
cient to  say  dornum^  viz.  a  barn,  malt- 
house,  or  the  like,  without  saving 
mantiatuilem.    Jnie^  488. 
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In  a  subsequent  case,  the  prisoner,  Jacob  Winter,  t^as  convicted  A^chooi-room 
upon  an  indictment  consisting  of  several  counts,  some  of  which  weU  ^described 
charged  him  with  burning  *'  a  certain  out-house  "  of  one  Thomas  either  as  an 
Rogers;  and  others  with  burning  "a  certain  house'*  of  the  said  outnhouse, or 
Rogers;  and  some  of  the  counts  were  at  common  law,  others  being  dweUiDg-^ 
laid  against  the  form  of  the  statute.  It  appeared,  that  the  premises  hoase. 
burnt  consisted  of  a  school-room,  which  was  situated  very  near  to 
the  house  in  which  Rogers  lived,  being  separated  from  it  only  by 
a  narrow  passage  about  a  yard  wide.  The  roof  of  the  house^  which 
was  of  tile,  reached  over  part  of  the  roof  of  the  school,  which  was 
thatched  with  straw ;  and  the  school  with  a  garden  and  other  pre* 
mises,  together  with  a  court  which  surrounded  the  whole,  were 
rented  by  Rogers  of  the  parish,  at  a  yearly  rent.    There  was  a 
continued  fence  round  all  the  premises,  and  nobody  but  Rogers 
and  his  family  had  a  right  to  come  within  it.     Upon  these  facts  it 
was  urged,  on  behalf  of  the  prisoner,  that  the  building  burnt  was 
not  a  house  nor  an  out-house  within  the  statute  9  Geo.  1.  c.  22. 
But  the  point  being  referred  to  the  consideration  of  the  Judges, 
they  were  of  opinion  that  the  building  was  correctly  described  in 
the  indictment  either  as  an  out-house  or  part  of  the  dwelling-house 
within  the  meaning  of  that  statute.  (/) 

In  the  course  of  the  trial  of  an  indictment  upon  the  statute  Cotton-mill 
9 Geo.  3.  c.  29.  s.  2.  now  also  repealed,  which  related  to  the  ^^^^29^^  ^^^2' 
burning  of  millsy  it  was  objected  that  a  cotton  mill  was  not  within 
the  meaning  of  that  statute:  but  the  objection  was  over-ruled. (m) 

In  a  case  in  which  the  construction  of  the  statute  43  Geo.  3.  c.  Famngton'a 
58.  now  repealed,  came  under  consideration,  it  was  decided  that  ^^  ^^  |q. 
the  "  intent  to  injure"  mentioned  in  that  statute,  must  be  inferred  tent  to  injure 
where  injury  was  the  necessary  consequence  of  the  setting  fire  ^^  ^fif'^Q^G*"' 
to  the  premises,  on  the  ground  that  a  man  must  be  supposed  to  3  ^^  5^, 
intend  the  necessary  consequence  of  his  own  acts.    The  indict- 
ment was  for  setting  fire  to  a  mill  with  intent  to  injure  the  occu- 
piers thereof,  and  a  point  was  reserved  whether  under  43  Geo.  3. 
c.  58.  it  was  not  necessary  to  give  some  evidence  of  an  intent  to 
injure  beyond  the  mere  act  of  setting  fire,  upon  which  the  Judges 
were  unanimous  that  the  party  must  be  taken  to  have  intended 
what  was  the  necessary  consequence  of  his  act,  (n) 

With  respect  to  the  indictment,  it  may  be  observed,  that  it  is  Of  the  indict- 
clearly  necessary  in  an  indictment  for  arson  at  common  law  to  lay  ""°'* 
the  offence  to  have  been  done  wilfully  and  maliciously  :(o)  and 
though  the  words  wilful  and  malicious  did  not  occur  in  the  statute 


(0  Winter's  case,  cor,  Richards,  B., 
Reading  Lent  Ass.  1 8 1 6,  East.  T.  1 8 1 5, 
Huss.  &  Ky.  895. 

(m)  Anoa.  Laneatter  special  ses- 
sion. May  1812.  2  Stark.  Crim.  Plead. 
4S0^ 

(fi)  Rex  Oi  Farrington,  Mich.  T. 
1811,  MS.  Bay  ley,  J.,  and  Russ.  & 
Ry.  207.  The  case  occorred  in  Staf- 
fordshire, and  at  the  heat  Assises  for 
that  coanty  in  1812,  the  opioioa  of 
the  Judges  was  delivered  by  Graham, 
B.,  wh^  sentence  of  death  was  ac- 


cordingly passed  upon  the  prisoner, 
but  he  afterwards  received  a  pardon, 
on  condition  of  his  beins  iraprisoned 
for  a  year,  and  kept  to  nard  labour 
in  the  house  of  correction. 

(0)  2  £ast.  P.  C.c.  21.  s.  1 1,  p.  1033. 
Ante/kS6.  InCox*scase,  1  Leach  71. 
it  was  holden,  upon  an  indictment  for 
perjury  at  common  law,  that  the 
words  "falsely,  maliciously,  wicked- 
'*  ly,  and  corruptly,**  implied  that  the 
offence  was  committed  wilfuUy. 
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9  Geo.  1.  c«  22.  now  repealed,  yet  they  seem  to  have  been  con- 
aidered  as  necessary  in  an  indictment  upon  that  statute,  (p) 

It  was  holden  not  to  be  necessary  to  allege  the  burning  of  a 
dwellmg'house :  and  that  the  burning  of  a  house  only  was  a  suf- 
ficient statement.  (9)  And  where  an  indictment  on  the  same  re- 
pealed statute  stated  the  burning  to  be  of  out-houses  generally^ 
without  Specifying  their  denomination,  it  was  holden  good.(r)  And 
we  have  just  seen  that  it  was  holden  to  be  sufiicient,  in  an  indict- 
ment upon  that  statute,  to  state  the  burning  of  an  out-house,  if  it 
were  such  in  fact,  though,  in  point  of  law  it  was  parcel  of  the 
dwelling-house  as  being  within  the  curtilage.  («)  Where  the  in- 
dictment was  for  setting  fire  to  a  hay-stack  upon  the  same  statute^ 
it  was  decided  that  it  was  not  necessary  to  aver  that  the  stack  waa 
thereby  burnt ;  that  not  being  requisite  to  the  completion  of  the 
offence.  (^) 

It  is  material  in  an  indictment  at  common  law  that  the  owner- 
ship of  the  house  should  be  correctly  stated  so  as  to  shew  it  to 
be  the  house  of  another  within  the  principles  mentioned  in  an 
early  part  of  this  chapter,  (u)  And  stating  that  the  prisoner  set 
fire  to  a  house  at,  &c.,  without  stating  whose  house  it  ^ras,  or  al- 
leging any  thing  to  excuse  that  statement  will  not  be  sufficient. 
An  indictment  charged  that  the  prisoner  feloniously  set  fire  to  a 
house  situated  in  the  parish  of  £.,  and  it  was  holden  to  be  bad.(jr) 
The  facts  were  that  the  house  belonged  to  a  parish,  and  the  pariah 
permitted  a  person  to  live  in  it  who  was  merely  a  servant  of  the 
parish,  and  it  was  wholly  unknown  who  were  the  trustees,  or  in 
whom  the  legal  estate  was  vested ;  and  it  appears  to  have  been 
holden  by  the  Judges,  that  such  house  might  have  been  laid  to 
be  the  property  of  the  overseers  or  of  persons  unknown,  (y)  In 
an  indictment  upon  the  7  &  8  Geo.  4.  c.  30.  s.  2.  it  is  as  we  have 
seen,  by  the  words  of  the  statute,  sufficient  to  shew  the  house,  &c 
to  be  in  the  possession  of  the  offender,  or  in  the  possession  of  any 
other  person.  With  respect  to  the  nature  of  the  possession  it  ap- 
pears from  a  irecent  case  that  a  house,  in  part  of  which  a  man  lives, 
and  other  parts  of  which  he  lets  to  lodgers,  may  be  described  aa 
his  house,  though  he  has  taken  the  benefit  of  the  insolvent  debt- 
or's act,  and  executed  an  assignment  including  the  house,  if  Ae 
assignee  has  not  taken  possession :  or  at  least  no  objection  can  be 
made  if  in  other  counts  it  is  stated  as  the  house  of  the  assignee 
and  also  of  the  lodger  whose  room  was  set  fire  to.  The  indict- 
ment  described  the  house  first  as  Feame's,  secondly  as  Dance's, 
and  thirdly  as  the  prisoner's.  Feame  occupied  part  of  it  and  let 
out  the  rest  in  lodgings ;  the  room  set  fire  to  bemg  let  to  Uie  pri- 
soner ;  five  months  before  the  fire  Fearne  was  discharged  as  an  in- 
solvent debtor,  and  had  previously  executed  an  assignment,  in- 
cluding this  house,  to  Dance  ;  Dance  never  took  possession.    A 

<p)  Minton's  case,  8  BasLP.  C.  c.  (I)  Rex  v,  Salmon,  East.  T.  ISOt, 

91 .  s.  5.  p.  loss.  MS.  Bavley,  J.,  and  Russ.  &  Ry.  »S. 

(^)  9  Inst.  67.     1  Hale  567.    Sum.  (u)  JnU,  487,  et  9equ. 

86.     1  Hawk.  P.  C.  c.  39.  8.  I.  Jnle  (x)  Rtckman*s  case,  1789.    8  EasL 

498,  note  [k).  P.  C.  c.  81.  s.  II.  p.  1094.    MS.  Bay- 

(r)  QIandfield's  case,  8  Bast  P.  C.  ley,  J. 

c.  81.  s.  1 1,  p.  loss,  1094.  (y)  8 East  P.  C.  ftfrf. 

(«)  North's  cafe,  anie,  498. 
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case  was  reserYed  upon  the  point  whether  the  possession  of  the 
hoase  was  rightly  described^  and  the  Judges  held  that  it  was : 
for  the  whole  house  was  properly  in  the  possession  of  Feame,  the 
possession  by  his  tenants  being  his  possession ;  and  if  not,  the  pri- 
soner's own  room  might  be  deemed  his  house,  (s) 

It  has  been  observed,  that  it  requires  great  nicety  in  some  cases 
to  distinguish  the  person  who  may  be  said  to  occupy  property  sua 
ykre :  (a)  and  it  will  in  some  cases  be  adrisabie  to  state  the  own- 
ership or  possession  differently,  in  different  counts,  in  order  to 
obviate  any  objection  on  the  ground  of  variance.  In  a  case  where 
the  indictment  laid  the  whole  of  the  premises  consumed  by  the 
fire  as  in  the  sole  occupation  of  one  B.  Silk,  widow,  it  appeared 
that  the  premises  burned,  consisting  of  out-houses,  were  the  pro- 
perty of  the  widow,  but  were  only  made  use  of  by  her  son,  who 
lived  with  her  after  his  father's  death  in  the  dwelling-house  ad- 
joining the  out-houses,  and  took  upon  him  the  sole  managepient 
of  the  farm,  with  which  these  out- houses  were  used,  to  the  loss 
and  profit  of  which  he  alone  stood,  though  without  any  particular 
agreement  between  him  and  his  mother,  and  he  paid  all  the  ser- 
vants, and  purchased  all  the  stock ;  but  the  legal  property  both  in 
the  dwelling-house  and  farm,  was  in  the  mother,  and  she  alone  re- 
paired the  dwelling-house,  and  the  out-houses  in  question  ,*  and 
the  indictment  in  this  form  was  h'olden  to  be  improper.  And 
Heath,  J.,  held,  that  as  to  the  stable,  pound,  and  hog-styes,  which 
the  son  alone  used,  the  indictment  must  lay  ihem  to  be  in  his  oc- 
cupation ;  and  as  to  the  brew-house,  (another  of  the  out-houses 
burned,)  the  mother  and  son  both  occasionally  paying  for  ingre- 
dients, the  beer  being  used  in  the  family,  to  the  expences  of 
which  the  mother  in  part  contributed,  though  without  any  parti- 
cular agreement  as  to  the  proportion,  that  the  same  should  be 
laid  as  in  their  joint  occupation.  The  prisoner  was  afterwards 
convicted  on  a  second  indictment,  drawn  agreeably  to  this  opinion, 
and  containing  two  counts  ;  the  first  laying  the  occupation  in  the 
son  akme,  the  other  laying  it  in  the  mother  and  son ;  and  he  waa 
executed,  {b) 

The  general  provisions  of  the  statute  7  Cleo.  4.  c.  64.  as  to  the  OwnenEtp  of 
statement  of  the  ownership  of  partners,  joint-tenants,  &c.,  and  *^«  property 
the  ownership  of  property  belonging  to  counties,  parishes,  &c.,  loil^tvatltMf 
will  apply  to  prosecutions  for  offences  now   under  considera-  &c. 
tion.  (c) 

In  a  case  where  the  prisoners  were  charged  with  setting  fire  to  a  Evidence, 
house,  the  proof  adduced  by  the  first  witness  of  their  having  been 
present  in  the  house  and  implicated  in  the  fact  was  that  a  bed  and 
blankets,  which  had  been  taken  out  of  the  house  at  the  time  it 
was  fired,  and  concealed  by  them  from  that  time,  were  afterwards 
found  in  their  possession  ;  and  BuUer,  J.,  doubted  at  first  whe- 
ther such  evidence  of  another  felony  could  be  admitted  in  support 

(z)  Rex  V.  Ball,  Mich.  T.  1824.  MS.  (b)  Glandfield's  case,  cor.  He&tb,  J., 

Bayley,  J.,  and  Ry.  &  Mood.  Or.  C.  Exeier  Spr.  Ass.  1791.    8  East.  P.  C. 

SO.  c.  21.  s.  11.  p.  1034. 

(a)  2  East  P.  C.  c.  21.  t.  11.  p.  (c)  Seethe  statute  s.  14.  et  $equ, 

1034.  Addend,  to  the  1st  vol. 
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of  this  chlEtrge.    But  as  it  seemed  to  be  all  one  act,  although  the 
prisoners  came  twice  to  the  house  fired,  which  was  adjoining  to  their 
own,  he  admitted  this  amongst  other  evidence,  {d) 
Policy  of  in-         jt  ^^f^as  ruled  upon  an  indictment  for  arson,  that  the  books  of  an 
Stompf  insurance  company  are  not  evidence  of  an  insurance,  unless  notice 

has  been  given  to  produce  the  policy,  (e)  In  a  modern  case  of 
i^n  indictment  f6r  feloniously  setting  fire  to  a  house  with  intent  to 
defraud  an  insurance  company,  a  policy  of  insurance  was  given 
in  evidence  on  the  part  of  the  prosecution,  by  which  the  prison- 
er's goods,  in  a  house  described  in  the  policy,  were  insured 
against  fire,  and  upon  which  a  memorandum  was  indorsed  stating 
that  the  goods  insured  had  been  removed  from  the  house  described 
in  the  policy  to  another  house  mentioned  in  the  memorandum.  In 
this  house  so  mentioned  in  the  memorandum  the  prisoner  was 
charged  with  having  committed  the  felony.  The  policy  was  pro- 
perly stamped,  but  the  memorandum  had  no  stamp :  and  upon 
this  circumstance,  an  objection  was  taken  on  behalf  of  the  pri- 
fioner,  that  it  was  essentially  necessary  to  shew,  in  support  of  the 
charge,  that  there  subsisted  a  legal  effective  contract ;  and  that, 
by  the  express  provisions  of  the  stamp  acts,  the  memorandum  in 
question  not  being  stamped,  could  not  be  given  in  evidence,  or 
be  good  or  available  in  any  manner  whatever.  The  point  being 
reserved  for  the  consideration  of  the  twelve  Judges  was  argued 
before  them ;  and  the  conviction  was  held  to  be  wrong.  (/) 
PrincipalB  in  The  punishment  of  principals  in  the  second  degree  and  of  ac- 
tbe  second  de-  cessories  has  been  already  mentioned  amongst  the  general  provi- 
Srics.  "^  sions  of  the  recent  statute  7  &  8  Geo.  4.  c.  30.  (g) 
Penalty  on  '^  conclusion  of  this  chapter,  it  may  be  mentioned,  that  by  the 

«ervant8  firing  Statutes  6  Ann.  c.  31.  s.  3.  and  14  Geo.  3.  c.  78.  s.  84.  if  any  me* 
out-houiie°'  ^^^  ^^  other  servant,  through  negligence  or  carelessness,  shall 
throui^h  negii-  ^^^  ^^  cause  to  be  fired,  any  dwelling-house^  or  out-house,  and  be 
s»ce.  convicted  thereof,  by  oath  of  one  witness  before  two  justices,  he 

«hall  forfeit  100/.  to  the  churchwardens,  to  be  distributed  amongst 
the  sufferers  by  such  fire ;  and  if  he  shall  not  pay  the  same  imme- 
diately, on  demand  of  the  churchwardens,  he  shall  be  committed 
by  the  justices  to  some  work-house,  or  common  gaol,  or  house 
of  correction,  for  eighteen  months,  there  to  be  kept  to  hard 
labour. 

id)  Hickman's  case,  1789.  .8  East.  457.    Russ.  h  Ry.   138.    But  there 

P.  C.  c.  81.  s.  11.  p.  1035.  was  considerable  difference  of  o'pi- 

(e)   Rex  V,  Doran,  cor.  Kenjon,  nion,  the  conviction  being  held  wroog 

C.  J.,  1  Esp.  187.  by  six  Judges  only  against  five,  who 

if)  Gilson's  case,    180/,  8  Leach  were  of  a  contrary  opinion. 

1007.     I  Taunt.  95.    Phil,  on  Evid.  {g)  Ante,  p.  484. 
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CHAPTER  THE  FORTY-THIRD. 


or  MAIMtNG  AND   KILLING   CATTLE. 


It  has  been  holden  that  no  indictment  lies  at  common  law  for  un*  No  indictment 
lawfully  with  force  and  arms  maiming  a  horse.     In  a  case  where  Jjl^  for  u'Suw- 
the  indictment  charged  that  the  prisoner,  on,  &c.  with  force  and  fuiiy  vi  et 
arms  at,  &c.  "  one  black  gelding  of  the  value  of  30/.  of  the  goods  «»"«*»  maiming 
*'  and  chattels  of  one  William  CoUyer,  then  and  there  being,  then  *  ^®''"' 

and  there  unlawfully  did  maim,  to  the  great  damage  of  Collyer, 

and  against  the  peace,  &c.''  upon  reference  to  the  Judges  after 
conviction,  they  all  held  that  no  indictable  offence  was  stated  in 
the  indictment ;  that  if  the  case  were  not  within  the  black  act, 
9  Geo.  1.  c.  22.,  now  repealed,  the  fact  itself  was  only  a  trespass  ; 
and  that  the  words  vi  et  armis  did  not  imply  force  sufficient  to 
support  an  indictment,  (a) 

The  9  Geo..  1.  c.  22.  (commonly  called  the  Black  Act)  was  for  statutei. 
a  considerable  time  the  principal  statute  upon  the  offence  of  ma* 
liciously  maiming  and  kiUing  cattle.  .  But  the  clause  in  that  sta- 
tute relating  to  offences  of  this  description  was  repealed  by  the 
4  Greo.  4.  c.  54.  by  which  a  lesser  degree  of  punishment  was  fto^ 
vided  for  sucli  offences,  and  the  enactment  of  the  statute  9  Geo.  1. 
was  made. somewhat  more  general.  The  latter,  however,  having 
been  repealed  by  the  7  &  8  Geo.  4.  c.  27*  the  statute  upon  this 
subject  at  the  present  time  is  the  7  &  8  Geo.  4.  c.  30. 

This  statute,  by  the  sixteenth  section,  enacts,  '*  that  if  any  per-  7  &  8  Geo.  4. 
^'  son  shall  unlawfully  and  maliciously  kill,  maim,  or  wound  any  ^'^'*- 1^* 
^'  cattle,  every  such  offender  shall  be  guilty  of  felony,  and  being 
"  convicted  thereof,  shall  be  liable  at  the  discretion  of  the  Court, 
'^  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
''  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
''  ceeding  four  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
''  publicly  or  privately  whipped,  (if  the  Court  shall  so  think  fit)  in 
'^  addition  to  such  imprisonment/' 

As  this  statute  relates  to  the  offence  of  maiming,  &c.  ^'  cattle*'  ai  to  the 
in  general,  it  may  be  proper  to  introduce  some  of  the  cases  in  meanly  of  th« 
which  the  meaning  of  that  word  in  the  repealed  clause  of  the  Ji**[hc  re^Jd 
9  Geo.  !•  c.  22.  became  the  subject  of  decision.  clause  of  the 

a4:tof9Gco.  1. 
(«)  Raai^er^  case,  1798,  S  East  P.  C.  c.  M.  s.  16.  p.  1074  *'  ^* 

VOL.   II.  2  K. 
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The  statute  9  Geo.  1.  c.  22.  was  considered  as  extending^  and 
not  as  abridg^ng^  the  ofFences  described  in  the  22  &  23  Car.  2.  c.  7- 
In  a  case  where  the  prisoner  had  been  convicted  on  an  indictment 
framed  on  the  9  Geo.  1.  c.  22.  for  killing  a  mare  and  a  colt,  it  was 
moved  in  arrest  of  judgment  -,  first,  that  the  mare  and  colt  were  not 
averred  in  the  indictment  to  be  cattle  within  the  meaning  of  the 
act ;  and,  secondly,  that  the  word  cattle  did  not  necessarily  in- 
clude horses,  mares,  and  colts.  In  support  of  these  objections,  se- 
veral statutes  were  cited,  in  which  dififerent  sorts  of  animals  were 
particularly  specified, (6)  and  several  others  in  which  '^horses" 
and  "  horses  and  mares  *'  seemed  to  be  contradistinguished  from 
and  not  included  in  the  word  ^*  cattle.''(c)  But  the  Judges  agreed 
unanimously  that  as  the  statute  22  &  23  Car.  2.  c.  /•  had  made  the 
offence  of  kUling  horses  by  night  a  single  felony,  the  statute  9Geo. 
1.  c.  22.  was  only  to  be  considered  as  an  extension  of  that  act; 
and  some  precedents  of  capital  convictions  were  cited  upon  this 
branch  of  the  statute,  though  none  of  executions.  It  was,  there- 
fore, agreed  that  judgment  of  death  should  be  given  against  the 
prisoner  at  the  next  assizes.  (c()  This  point  received  a  similar  de- 
termination in  subsequent  cases.  («)  And  it  is  observed  that  it  is 
plain  that  the  legislature  must  have  intended  to  include  horses  in 
the  word  ^^  cattle,"  when  in  the  statute  of  Car.  2.  they  speak  of 
'^  horses,  sheep,  or  other  cattle/'  and  by  the  statute  of  George  the 
First  they  exclude  from  clergy  such  as  kill,  &c.,  anp  cattle:  which 
latter  statute  was  evidently  intended  to  enlarge,  and  not  to  re- 
strain, the  description  of  the  felony.  (/)  It  was  subsequently  de- 
cided that  pigs  were  cattle  within  this  act  of  9  Geo.  L  Upon  a  con- 
viction for  poisoning  pigs,  the  point  was  saved,  whether  pigs  were 
cattle  within  the  act,  and  the  Judges  held  that  they  were.(^)  The 
same  decision  more  recently  took  place  with  respect  to  asses.  The 
prisoner  was  convicted  under  the  act  of  maiming  and  wounding 
two  asses,  and  Richards,  C.  B.,  saved  the  point  whether  asses  were 
within  that  act :  and  upon  the  case  reserved,  the  Judges,  (eleven 
being  present)  held  that  they  were.(/i) 

It  was  also  held  upon  the  9  Geo.  1.  c.  22.,  that  the  repealed 
clause  extended  to  such  as  should  nudm  or  wound  any  cattle, 

&c.  under*  the   though  the  cattle  were  not  destroyed,  which  by  the  22  &  23  Car. 

9  Geo.  I.  c.      2.  c.  7-  was  left  a  misdemeanor  at  most,  punishable  only  by  action 
to  recover  treble  damages.    It  was  decided,  therefore,  upon  the 


As  to  the  de- 
gree of 
**  mmming" 


(b)  S  &  4EiI.  6.  c.  19.  5  &  6  Ed.  6. 
c.  14.  and  SI  Geo.  S.  c.  40.  for  regu- 
lating the  sale  of  cattle, 

<c)  IS  Car.  8.  c.  4.  (book  of  rates) 
S8  Car.  S.  c.  13.  14  Geo.  S.  c.  6.  15 
Geo.  2.  c.  34.  But  see  the  observation 
in  SEast.  P.  C.  c.  22.  s.  16.  p.  1075, 
that  the  argument  from  the  statutes 
14  &  15  Geo.  8.  will  lose  much  of  its 
force  from  adverting  to  the  preamble 
of  the  first  of  those  statutes. 

(d)  Paty*s  case,  Abingdon  Sura.  Ass. 
1770.  8  Black.  Rep.  781.  1  Leach 
78.  8  East  P.  C.  c.  88.8. 18.  p.  1074. 
At  t|ie  next  assizes  the  prisioafir  was 


reprieved  for  transportation ;  and  af- 
terwards (upon  a  strong  applicatloo 
from  the  country)  he  received  a  free 
pardon. 

(e)  Motrs  case,  0.  B.  1783.  1  Leach 
73,  note  (a),  Mojle's  case,  cor.  Buller, 
J.,  Bodmin  Sum.  Ass.  1791.  8  East 
P.  C.  c.  88.  s.  18.  p.  1076. 

(f)  8  East  P.  C.  c  88.  s.  18.  p.  1076. 

(g)  Rex  v.  Chappie,  Mich.  T.  1804, 
MS.  Bay  ley,  J.,  and  Russ.  &  Ry.  77. 

(h)  Rex  ».  Whitney,  Hit  T.  1884, 
IIS.  Bay  ley,  J.,  Ry.  ft  Mood.  C.  C. 
R.  3. 
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statute  9  Geo.  1.  c.  22.,  that  the  maiming  or  wounding  need  not 
be  mortal ;  and  that  the  wounding  need  not  even  be  such  as  to 
cause  a  permanent  injury.  Thus,  upon  an  indictment  which 
charged  the  prisoner,  in  one  count,  with  ^  maiming,  and  in  ano- 
ther with  wounding  a  gelding ;  and,  upon  proof,  that  he  had  ma- 
liciously, and  with  an  intent  to  injure  the  prosecutor,  driven  a 
nail  into  the  frog  of  the  horse's  foot,  whereby  the  horse  was  ren- 
dered useless  to  the  owner,  and  continued  so  at  the  time  of  the 
trial,  but  was  stated  to  be  likely  to  do  well,  and  to  be  perfectly 
sound  again  in  a  short  time,  judgment  was  respited,  after  convic- 
tion, upon  a  doubt  whether^  as  the  horse  was  likely  to  recover, 
and  as  the  wound  was  not  a  permanent  injury,  the  offence  was 
within  the  statute :  but  the  Judges  held  the  conviction  right ;  and 
considered  the  word  ^^  wound  "  in  the  statute  9  Geo.  1.  to  be  used 
as  contradistinguished  from  a  permanent  injury,  such  as  maim- 
ing, (i)  The  clause  in  the  late  act  appears  to  admit  of  a  similar 
construction. 

Under  the  repealed  clause  of  the  9  Geo.  1.  c.  22.,  malice  to  the  MaUee  to  the 
owner  of  the  cattle  was  a  necessary  ingredient  to  constitute  the  o^ne^^  »<>'  ae- 
offence  there  created^  and  numerous  decisions  took  place  as  to  the  ^^"^"7- 
nature  and  proof  of  this  malice,  to  which  it  is  unnecessary  to  re- 
fer, as  under  the  late  statute  the  offence  will  be  complete,  whe- 
ther it  be  committed  from  malice  conceived  against  the  owner  or 
«  otherwise:' {k) 

It  should  seem  that  the  indictment  upon  the  late  statute  ought.  Indictment 
like  an  indictment  upon  the  repealed  clause  of  the  9  Geo.  1.  c.  ^^^  evidence. 
22.,  to  specify  the  kind  of  cattle  injured,  and  that  such  statement 
must  be  supported  by  the  evidence.  In  an  indictment  upon  the 
9  Geo.  1.  c.  22.  the  prisoner  was  charged  with  maliciously  killing 
certain  cattle,  viz.  a  mare,  and  he  was  convicted,  but  upon  referring 
to  the  evidence,  it  did  not  appear  that  there  was  any  evidence  of 
the  sex  of  the  animal  killed.  A  case  being  reserved,  the  first  ques- 
tion considered  was,  whether  the  allegation  that  the  prisouer  killed 
certain  cattle,  without  specifying  what,  would  have  been  sufficient, 
because  then  what  was  stated  under  the  videlicet  might  be  rejected, 
and  the  Judges  thought  that  it  would  not  have  been  sufficient, 
and  they  were  clear  that  it  was  essential  that  some  evidence 
.should  have  been  given  that  the  animal  was  a  mare.(/) 

Every  principal  in  the  second  degree,  and  every  accessory  be-  Principals  in 
fore  the  fact,  is  punishable  in  the  same  manner  as  the  principal  in  ***•  "eeond  de- 
the  first  degree ;  and  every  accessory  after  the  fact  is  liable  to  be  furies, 
imprisoned  for  any  term  not  exceeding  two  years,  (m) 

(0  Hay  wood^s  case,  1 801 , 8  East.  P.  Russ.  &  Ry.  858. 
C.  C.89.S.  20.  p.  1076.  Russ.&Ry.  16.         (m)  Ante^  p.  484.,  where  the  other 

(k)  S.  85.  general  provisions   of  the  act   are 

(/)  Rex  V.  CfaalUey,  Decmnb.  1813.  stated. 
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CHAPTER  THE  FORTY-FOURTH, 


OF    INJURING    AND     DBSTROTING    TRSES^    SHRUBS^    OR*   UNDER- 

WOOD. 


Offences  bf 
former  sta- 
tutes. 


7  &  8  Geo.  4. 
C.30.  8. 19. 
Destroying  or 
cUmagiog 
trees,  shrubs, 
&c.  growing  in 
certain  situa- 
tions, shall  be 
felony,  if  the 
ralue  exceeds 
one  pound ; 


the  like  to 
trees,  shrubs, 
&c.  growing 
elsewhere 
shall  be  fe- 
lony, if  the 
value  exceeds 
fiye  pounds. 


Destroying  or 
damaging 
trees,  shrubs, 
&e.  whereso- 
ever growing, 
and  of  any  va- 
lue above  one 
shilling,  ptt- 


Offences  of  the  kind  mentioned  in  the  title  to  this  Chapter 
were  treated  only  as  trespasses  and  misdemeanors  by  several  an- 
cient statutes  :  they  were  afterwards  made  offences  of  the  degree 
of  felony ;  but  all  the  statutes  upon  this  subject  were  repealed  by 
7  &  8  Geo.  4.  c.  27*^  and  the  present  law  is  contained  in  7  &  o 
Geo.  4.  c.  30.  ^ 

The  nineteenth  section  of  this  statute  enacts^  '^  that  if  any  per- 
"  son  shall  unlawfully  and  maliciously  cut,  break,  bark,  root  up, 
"  or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any 
"  tree,  sapling,  or  shrub,  or  any  underwood,  respectively  grow- 
*^  ing  in  any  park,  pleasure  ground,  garden,  orchard,  or  avenue^ 
'^  or  in  any  ground  adjoining  or  belonging  to  any  dwelling-house, 
"  every  such  offender  (in  case  the  amount  of  the  injury  done 
**  shall  exceed  the  sum  of  one  pound)  shall  be  guilty  of  felony, 
^^  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
^^  of  the  Court,  to  be  transported  beyond  the  seas  for  the  term 
^^  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
*'  two  years,  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly 
^'  or  privately  whipped  (if  the  Court  shall  so  think  fit),  in  addi- 
'*  tion  to  such  imprisonment ;  and  if  any  person  shall  unlawfully 
'^^nd  maliciously  cut,  break,  bark,  root  up,  or  otherwise  destroy 
**  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
*^  or  any  underwood,  respectively  growing  elsewhere  than  in  any 
^^  of  the  situations  hereinbefore  mentioned,  every  such  offender 
'^  (in  case  the  amount  of  the  injury  done  shall  exceed  the  sum  of 
'^  five  pounds)  shall  be  guilty  of  felony,  and  being  convicted 
'^  thereof,  shall  be  liable  to  any  of  the  punishments  which  the 
^'  Court  may  award  for  the  felony  hereinbefore  last  mentioned/* 

The  twentieth  section  enacts,  **  that  if  any  person  shall  unlaw- 
'^  fully  and  maliciously  cut,  break,  bark,  root  up,  or  otherwise 
^^  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling, 
^'  or  shrub,  or  any  underwood,  wheresoever  the  same  may  be  re- 
^^  spectively  growing,  the  injury  done  being  to  the  amount  of  one 
'^  shilling  at  the  least,  every  such  offender,  being  convicted  before 


CHAP.  XLiv.]     Of  Injuring  and  Destroying  Trees,  ^c.  501 

*^  a  justice  of  the  peace,  shall  for  the  first  offence  forfeit  and  pay  n«l»ftble  on 

"  over  and  above  the  amount  of  the  injury  done,  such  sum  of  mo-  vlctionTor**"" 

"  ney,  not  exceeding  five  pounds,  as  to  the  Justice  shall  seem  first  and  »e- 

"  meet ;  and  if  any  person  so  convicted  shall  afterwards  be  guilty  ^°^^  offence, 

«  of  any  of  the  said  offences,  and  shall  be  convicted  thereof  iii  feioay^^'"''*''' 

'^  like  manner,  every  such  offender  shall  for  such  second  offence 

'^  be  committed  to  the  common  gaol  or  house  of  correction,  there 

"  to  be  kept  to  hard  labour  for  such  term,  not  exceeding  twelve 

''  calendar  months,  as  the  convicting  Justice  shall  think  6t ;  and 

^'  if  such  second  conviction  shall  take  place  before  two  Justices, 

''  they  may  further  order  the  offender,  if  a  male,  to  be  once  or 

"  twice  publicly  or  privately  whipped,  after  the  expiration  of  four 

^^  days  from  the  time  of  such  conviction  ;  and  it  any  person  so 

^'  twice  convicted  shall  afterwards  commit  any  of  the  said  of- 

*^  fences,  such  offender  shall  be  deemed  guilty  of  fefeny,  and, 

'^  being  convicted  thereof,  shall  be  liable  to  any  of  the  punish- 

^^  ments  which  the  Court  may  award  for  the  felony  hereinbefore 

^*  last  mentioned/' 

The  statute  also  contains  provisions  as  to  principals  in  the  se-* 
cond  degree,  as  to  accessories,  and  as  to  abettors  in  misde- 
meanors ;  and  also  as  to  the  prosecution  of  persons  punishable 
upon  summary  conviction,  (a) 

The  destruction  of  a  wood,  coppice,  &c.  by  fire  has  been  men- 
tioned in  a  former  Chapter.  (A) 

(«)  JnUt  p.  484.    And  see  the  sta-         (5)  AnUf  p.  490. 
tute  in  the  Addend,  to  this  Volume. 
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CHAPTER  THE  FORTY-FIFTH. 


OF  DESTROYING,  &C.   PLANTS,   ROOTS,   FRtTlTS,  AND   VBGBTABIA 

PRODUCTIONS. 


Destroying, 
&c.  any  fruit 
or  vegetable 
production  in 
a  garden,  &c. 
punishable  oa 
summary  coa- 
▼iction  for^rst 
offence;  se- 
cond offence 
felony. 


Destroying, 
&c.  vegetable 
productions 
Dot  irrowing  in 
gardens^  &c. 


(( 
(( 


The  7  &  8  Geo.  4.  c.  30.  s.  21.  enacts,  ^^tliat  if  any  person  shall 
'^  unlawfuUy  and  maliciouBly  destroy,  or  damage  with  intent  to 
^'  destroy,  any  plant,  root,  fruit,  or  vegetable  production,  growing 
"  in  any  garden,  orchard,  nursery  ground,  hot-house,  green-house, 
"  or  conservatory,  every  such  offender,  being  convicted  thereof 
^^  before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  jus- 
^'  tice,  either  be  committed  to  the  common  gaol  or  house  of  cor- 
'^  rection,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
'^  kept  to  hard  labour,  for  any  term  not  exceeding  six  calendar 
'*  months,  or  else  shall  forfeit  and  pay  over  and  above  the  amount 
'*  of  the  injury  done,  such  sum  of  money,  not  exceeding  twenty 
^^  pounds,  as  to  the  justice  shall  seem  meet ;  and  if  any  person  so 
**  convicted  shall  afterwards  commit  any  of  the  said  offences,  such 
offender  shall  be  deemed  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable  to  any  of  the  punishments  which  the 
"  Court  may  award  for  the  felony  hereinbefore  last  mentioned." 

The  22d  section  enacts,  *^  that  if  any  person  shall  unlawfully 
^^  and  maliciously  destroy,  or  damage  with  intent  to  destroy,  any 
*'  cultivated  root  or  plant  used  for  the  food  of  man  or  beast,  or 
^'  for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the 
course  of  any  manufacture,  and  growing  in  any  land,  open  or 
inclosed,  not  being  a  garden,  orchard,  or  nursery  ground,  every 
such  offender  being  convicted  thereof  before  a  justice  of  the 
peace,  shall,  at  the  discretion  of  the  justice,  either  be  committed 
to  the  common  gaol  or  house  of  correction,  there  to  be  impri- 
soned only,  or  to  be  imprisoned  and  kept  to  hard  labour,  for 
any  term  not  exceeding  one  calendar  month,  or  else  shall  for- 
feit and  pay,  over  and  above  the  amount  of  the  injury  done^ 
'^  such  sum  of  money,  not  exceeding  twenty  shillings,  as  to  the 
'^justice  shall  seem  meet,  and  in  default  of  payment  thereof, 
^'  together  with  the  costs,  if  ordered,  shall  be  committed  as  afore- 
^'  said  for  any  term  not  exceeding  one  calendar  month,  unless 
^'  payment  be  sooner  made  3  and  if  any  person  so  convicted  shall 
^^  afterwards  be  guilty  of  any  of  the  said  offences^  and  shall  be 
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'^  convicted  thereof  in  like  manner,  every  such  offender  shall  be 
*'  committed  to  the  common  gaol  or  house  of  correction,  there  to 
'^  be  kept  to  hard  labour  for  such  term,  not  exceeding  six  calendar 
'^  months,  as  the  convicting  justice  shall  think  fit ;  and  if  such 
'^  subsequent  conviction  shall  take  place  before  two  justices,  they 
^^  may  further  order  the  offender,*if  a  male,  to  be  once  or  twice 
'^  publicly  or  privately  whipped,  after  the  expiration  of  four  days 
**  from  the  time  of  such  conviction." 
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CHAPTER  THE  FORTYSIXTH. 


OF   CUTTING   AND  DESTROYING   HOP-BINDS. 


DestroyiDg 
hop-bindi 
puDisbable  by 
transpoita- 


The  statute  7  &  8  Geo.  4.  c.  30.  s.  18.  enacts,  "  that  if  any  person 
shall  unlawfully  and  maliciously  cut  or  otherwise  destroy  any 
hop-binds  growing  on  poles  in  any  plantation  of  hops,  e^ery 
"  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
'^  thereof,  shall  be  liable,  at  tiie  discretion  of  the  Court,  to  be 
^'  transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing four  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  pub- 
licly or  privately  whipped,  (if  the  Court  shall  so  think  fit^)  in 
'^  addition  to  such  imprisonment.*' 
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CHAPTER  THE  FORTY-SEVENTH. 


OF  BRBAKIN6   DOWN,  &C.  8BA  BANKS,  LOCKS,  AND  WOBKS  ON 

.    RIVBRS,   CANALS,  &C. 


Thb  statute  7  &  8  Geo.  4.  c.  30.  s.  12.  enacts,  '^  that  if  any  per-  Deitroyin^ 

**  son  shall  unlawfully  and  maliciously  bireak  down  or  cut  down  J^  ^  ^^» 

^'  any  sea  bank  or  sea  wall,  or  the  bank  or  wall  of  any  ri^er,  canal,  on  any  river 

"  or  marsh,  whereby  any  lands  shall  be  overflowed  or  damaged,  or  or  cuaL 

'^  shall  be  in  danger  of  being  so,  or  shall  unlawfully  and  maliciously 

**  throw  down,  level,  or  otherwise  destroy  any  lock,  sluice,  flood- 

'^  gate,  or  other  work  on  any  navigable  river  or  canal,  every  such. 

^'  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 

*^  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported 

''  beyond  the  seas  for  life,  or  for  any  terin  not  less  than  seven 

^'  years,  or  to  be  imprisoned  for  any  term  not^exceeding  four 

^^  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 

'^  privately  whipped,  (if  the  Court  shall  so  think  fit,)  m  addition 

'^  to  such  imprisonment ;  and  if  any  person  shall  unlawfully  and  Remorug  the 

*^  maliciously  cut  off,  draw  up,  or  remove  any  piles,  chalk,  or  other  jJSSf^^^J** 

'^  materials  fixed  in  the  ground,  and  used  for  securing  any  sea  doiqg  any  da- 

'^  bank,  or  sea  wall,  or  the  bank  or  wall  of  any  river,  canal,  or  in^ge  to  ob- 

'^  marsh,  or  shall  uidawfully  and  maliciously  open  or  draw  up  any  ^^^/^ 

''  floodgate,  or  do  any  other  injury  or  mischief  to  any  navigable  river  or  eauL 

''  river  or  canal,  with  intent  and  so  as  thereby  to  obstruct  or  pre- 

*'  vent  the  carrying  on,  completing,  or  maintaining  the  navigation 

<'  thereof,  every  such  offender  shall  be  ffuilty  of  felony,  and,  being 

'^  convicted  thereof,  shall  be  liable,  at  &e  discretion  of  the  Court, 

^'  to  be  transported  beyond  the  seas  for  the  term  of  seven  yeard,  or 

^*  to  be  imprisoned  for  any  term  not  exceeding  two  years ;  and,  if 

''  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 

^'  (if  the  Court  shall  so  think  fit,)  in  addition  to  such  impnson- 

«  mcnt." 
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CHAPTER  THE  PORTY-EIGHTH. 


OF  DSSTROYINO  THB  DAMS  OF  FtSH-PONBS,  &C«  OR  MltX- 
PONDS,  AND  OF  PUTTING  NOXIOUS  MATERIALS  INTO  FISH- 
POND89  &C. 


Breaking  'Thb  Statute  7  &  B  Geo.  4.  c.  90.  8.  15.  enacts,  ^^  that  if  any  per- 
down  the  dam  «^  gon  shall  unlawfully  and  maliciously  break  down,  or  otherwise 
&c?or^S'  '*  destroy  the  dam  of  any  fish-pond,  or  of  any  water  which  shidl 
dam.  ^^  be  private  property,  or  in  which  there  shall  be  any  private 

'*  right  of  fishery,  witn  intent  thereby  to  take  or  destroy  any  of 
<'  the  fish  in'  such  pond  or  water,  or  so  as  thereby  to  cause  the 
'^  loss  or  destruction  of  any  of  the  fish,  or  shall  unlawfully  and 
^^  maliciously  put  any  lime  or  other  noxious  material  in  any  such 
^'  pond  or  water,  with  intent  thereby  to  destroy  any  of  the  fish 
**  therein,  or  shall  unlawfully  and  maliciously  break  down  or 
^^  otherwise  destroy  the  dam  of  any  mill-pond,  every  such  offender 
"  shall  be  fi;uilty  01  a  misdemeanor,  and,  beidg  convicted  thereof, 
'^  shall  be  Siable,  at  the  discretion  of  the  court,  to  be  transported 
^^  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
*'  for  any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be 
**  once,  twice,  or  thrice  pimlicly  or  privately  whipped  (if  the 
<<  Coiurt  shall  so  think  fit),  in  addition  to  such  imprisonment." 
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CHAPTER  THE  FORTY-NINTH- 


OF   DBSTROYING   OR   INJURING   BRIDGES^  TURNPIKB-GATES^  &C.. 


The  statute  7  &  8  Geo.  4.  c.  30.  s.  13.  enacts^  "  that  if  any  per-  injury  to  « 

"  son  shall  unlawfully  and  maliciouBly  pull  down  or  in  any  wise  Public  bridge. 

"  destroy  any  public  bridge,  or  do  any  injury  with  intent  and  so 

'^  as  thereby  to  render  such  bridge  or  any  part  thereof  dangerous 

'^  or  impassable,  every  such  offender  shall  be  guilty  of  felony,  and^ 

'^  being  convicted  thereof,  shall  be  liajl>le,  at  the  discretion  of  the 

"  Court,  to  be  transported  beyond  the  seas  for  life,  or  for  any 

'^  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 

^'  term  not  exceeding  four  years ;  and,  if  a  male,  to  be  once, 

**  twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court 

'*  shall  so  think  fit),  in  addition  to  such  imprisonment." 

The  fourteenth  section  enacts,  ^^  that  if  any  person  shall  unlaw-  Destroyiog  a 
^^  fully  and  maliciously  throw  down,  level,  or  otherwise  destroy,  ^{^^,1^^' 
^^  in  whole  or  in  part,  any  turnpike-gate,  or  any  wall,  chain,  rail^  ' 

^'  post,  bar,  or  other  fence  belonging  to  any  turnpike-gate,  or  set 
^'  up  or  erected  to  prevent  passengers  passing  by  without  paying 
'^  any  toll  directed  to  be  paid  by  any  act  or  acts  of  parliament 
^'  relating  thereto,  or  any  house,  building,  or  weighing  engine 
**  erected  for  the  better  collection,  ascertainment,  or  security  of 
'^  any  such  toll,  every  such  offender  shall  be  guilty  of  a  misde- 
^^  meaner,  and,  being  convicted  thereof,  shall  be  punished  ac- 
^^  cordingly.'* 

The  malicious  destruction  or  damaging  of  public  bruises  is  said  Destmction 
to  be  \rithout  doubt  punishable  as  a  misdemeanor  at  common  ^j^  a^!S!°^ 
law,  being  a  nuisance  to  all  the  king's  subjects,  (a)     But  in  a  ^  Mogu. 
case  of  slight  damage  this  might  perhaps  be  questioned.    With 
respect  to  wilful  daftiage  done  to  bridges,  arches,  walls,  &c.  erect- 
ed by  the  commissioners  of  turnpike  roads,  pecuniary  penalties, 
recoverable  by  summary  conviction,  are  imposed  by  3  Geo,  4.  c. 
126.  s.  121.  and  4  Geo.  4.  c.  95.  s.  72. 

There  are,  however,  a  ffreat  number  of  bridges  within  this  king- 
dom which  it  was  made  felony  to  injure  or  destroy,  by  the  enact- 
ments of  particular  statutes.    In  some  instances  the  ofRence  was 


(«)  8  East.  P.  C.  e.  Sf.  s.  87.  p.  1081. 
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made  capital^  as  in  the  case  of  TFestminster  bridge,  by  9  Geo.  2.  c. 
29.  s.  5.  But  a  recent  statute  1  Geo.  4.  c.  1 16.  repeals  this  provision 
of  the  TFestminster  bridge  act  and  with  respect  to  similar  provi- 
sions in  other  statutes  it  enacts  ^'  that  such  parts  of  all  former 
*^  acts  relating  to  bridges  as  enact  that  if  any  person  or  persons 
^'  shall  wilfiilly  and  maliciously  blow  up,  pull  down,  or  destroy 
'^  any  bridge,  or  any  part  thereof,  or  attempt  so  to  do,  or  unlaw- 
^^  fully  and  without  authority  remove  or  take  any  works  thereto 
^'  belonging,  or  in  anv  wise  direct  or  procure  the  same  to  be  done, 
^  such  oflfender  orofi(enders,  beingthereof  lawfully  convicted,  shall 
^^  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a  felon, 
^'  without  benefit  of  clergy,  shall  from  and  after  the  passing  di 
^^  this  act  be  and  the  same  are  hereby  repealed/' 
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CHAPTER  THE  FIFTIETH. 


OF  DBSTBOriNG   VBNCBS,  WALLS,  STILBS,  OB  OATBS. 

■ 

The  statute  7  &  8  Geo.  4.  c.  30.  s.  23.,  enacts,  "  that  if  any  per-  Dettraying, 

**  son  shall  unlawfully  and  maliciously  cut,  break,  throw  down,  or  J^i*"^°^* 

*^  in  any  wise  destroy  any  fence  of  any  description  whatsoever,  or  gate!       ' 

''  any  wall,  stile,  or  gate,  or  any  part  thereof  respectively,  every 

^^  such  offender,  being  convicted  before  a  justice  of  the  peace, 

^'  shall  for  the  first  offence  forfeit  and  pay,  over  and  above  the 

*^  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding 

**  five  pounds,  as  to  the  justice  shall  seem  meet ;  and  if  any  per- 

**  son  so  convicted  shall  afterwards  be  guilty  of  any  of  the  said 

^'  offences,  and  shall  be  convicted  thereof  in  like  manner,  every 

^'  such  offender  shall  be  committed  to  the  common  gaol  or  house 

<'  of  correction  there  to  be  kept  to  bard  labour  for  such  term,  not 

^'  exceeding  twelve  calendar  months,  as  the  convicting  justice 

^^  shall  think  fit ;  and  if  such  subsequent  conviction  shall  take 

^^  pla^e  before  two  justices,  they  may  further  order  the  offender,  if 

**  a  male,  to  be  once  or  twice  publicly  or  privately  whipped  after 

^'  the  expiration  of  four  days  from  the  time  of  such  conviction." 
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CHAPTER  THE  PIPTY-PIRST 


OF  THB   DBSTROTING  AND   DAMAGING   UINS8  AND   MINK- 

BNGINKS. 


7  ft  8  Geo.  4. 
c.  30.  8.  6. 
Drowning  any 
mine  or  filling 
up  any  shaft, 
&c.  with  intent 
to  destroy  the 
mine. 


S.  7.  Destroy- 
ing any  engine, 
erection,  &c 
used  in  any 
mine. 


Tbb  offence  of  setting  fire  to  any  coal-mine  has  been  mentioned 
in  a  former  chapter,  {a) 

The  statute  7  &  B  Geo.  4.  c.  30.  s.  6.,  enacts^  ^^  that  if  any 
^^  person  shall  unlawfully  and  maliciously  cause  any  water  to 
*^  be  conveyed  into  any  mine,  or  into  any  subterraneous  passage 
*^  communicating  therewith,  with  intent  thereby  to  destroy  or 
'^  damage  such,  mine,  or  to  hinder  or  delay  rthe  working  thereof 
*^  or  shsdl,.with  the  like  intent,  unlawfully  and  maliciously  puU 
^'  down,  fill  up,  or  obstruct  any  air-way,  water-way,  drain,  pit, 
^^  level,  or  shaft;,  of  or  belonging  to  any  mine,  every  such  o£Ebnder 
.^'  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
*^  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
'^  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for 
f^  any  term  not  exceeding  two  years ;  and  if  a  male,  to  be  onc^ 
"  twice,  or  thrice,  publicly  or  .privately  whipped  (if  the  court 
^^  shall  BO  think  fit),  in  addition  to  such  imprisonment :  provided 
"  always,  that  this  provision  shall  not  extend  to  any  damage  com- 
'^  mitted  under  ground  by  any  owner  of  any  adjoining  mine,  in 
^'  working  the  same,  or  by  any  person  duly  employed  in  such 
"  working." 

The  7th  section  enacts  "  that  if  any  person  shall  unlawfully 
"  and  maliciously  pull  down  or  destroy,  or  damage,  with  intent  to 
'^  destroy  or  to  render  useless,  any  steam-engine  or  other  engine 
^'  for  sinking,  draining,  or  working  any  mine,  or  any  staith,  build- 
'^  ing,  or  erection  used  in  conducting  the  business  of  any  mine, 
<'  or  any  bridge,  waggon- way,  or  trunk  for  conveying  minerals 
^^  from  any  mine,  whether  such  engine,  staith,  building,  erection, 
'^  bridge,  waggon- way,  or  trunk  be  completed  or  in  an  unfinished 
"  state,  every  such  offender  shall  be  guilty  of  felony,  and,  beinsf 
'^  convicted  thereof,  shall  be  liable  to  any  of  the  punishments 
<^  which  the  court  may  award,  as  hereinbefore  last  mentioned/' 


{a)  JtUe^  p.  490. 
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CHAPTER  THE  FIPTY-SECOND. 


OF  DESTROYING  AND  DAMAGING  ARTICLES  IN  A  COURSE  OF  MA- 
NUFACTDRE,  AND  OF  DESTROYING,  &C.  IMPLEMENTS  AND  MA- 
CHINERY. 


The  statute  7  &  8  Geo.  4.  c.  30.  s«  3.  enacts,  '^  tHat  if  any  person  7  &  8  Geo.  4. 

**  shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  da-  £:  ^'  *-?- 

*^  mage  with  intent  to  destroyer  to  render  useless,  any  goods  or  gjuf,  wSSfen, 

'^  article  of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  linen,  or  cot- 

•*  of  those  materials  mixed  with  each  other,  or  mixed  with  any  ^°  |^*  ?^ 

'^  other  material,  or  any  framework-knitted  piece,  stocking,  hose,  or  any  ma- 

^^  or  lace  respectively,  being  in  the  loom  or  frame,  or  on  any  ma-  chinery  be- 

*'  chine  or  engine,  or  on  the  rack  or  tenters,  or  in  any  stage,  pro-   I^o'^^na^ii- 

^'  cess,  or  progress  of  manufacture ;  or  shall  unlawfully  and  ma-  factares,  &c. 

'^  liciously  cut,  break,  or  destroy,  or  damage  with  intent  to  de- 

^*  stroy  or  render  useless,  any  warp  or  shute  of  silk,  woollen, 

^'  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials  mixed 

^'  with  each  other,   or  mixed  with  any  other  material,  or  any 

^'  loom,  frame,  machine,  engine,  rack,  tackle,  or  implement,  whe- 

'^  ther  fixed  or  moveable,  prepared  for  or  employed  in  carding, 

^^  spinning,  throwing,  weaving,  fulling,  shearing,  or  otherwise  ma- 

^'  nufacturing  or  preparing  any  such  goods  or  articles ;  or  shall  by 

*^  force  enter  into  any  house,  shop,  building,  or  place,  with  intent 

*^  to  commit  any  of  the  offences  aforesaid,  every  such  offender 

'^  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 

^'  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 

'^  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to 

^^  be  imprisoned  for  any  term  not  exceeding  four  years ;  and,  if  a 

'^  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped 

**  (if  the  Court  shall  so  think  fit),  in  addition  to  such  imprison- 

"  ment.'* 

The  fourth  section  enacts,  ^'  that  if  any  person  shall  unlaw-  S.  4.  Dei^oy- 
**  fully  and  maliciously  cut,  break,  or  destroy,  or  damage,  with  in-  ^^  rtircshing 
'^  tent  to  destroy  or  to  render  useless,  any  threshing  machine,  or  machinery^ 
'^  any  machine  or  engine,  whether  fixed  or  moveable,  prepared  for  any  other  ma- 
"  or  employed  in  any  manufacture  whatever,  (except  the  manu-  "iJ'J'for"'*  l***" 
**  facture  of  silk,  woollen,  linen,  or  cotton  goods,  or  goods  of  any     *  ^'**°  ^^' 
^^  one  or  more  of  those  materials  mixed  with  each  other,  or  mixed 
^*  with  any  other  material,  or  any  framework-knitted  piece,  stock- 
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^'  ing5  hose^  or  lace)  every  such  offender  shall  be  guilty  of  felony, 

<^  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion 

^'  of  the  Court,  to  be  transported  beyond  the  seas  for  the  term  of 

^'  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 

^^  two  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly 

«  or  privately  whipped  (if  the  Court  shall  so  think  fit),  in  addi- 

«  tion  to  such  imprisonment/' 

s.  8.  Rioters       The  eighth  section  enacts,  '^  that  if  any  persons,  riotously  and 

demoli^ing^    ii  tumultuously   assembled    together  to  the  disturbance  of  the 

ciwpd^  honse,  ^^  public  peace,  shall  unlawfully,  and  with  force  demolish,  pull 

or  certain        ^^  down,   or  destroy,  or  begin  to  demolish,  pull  down,  or   de- 

biul4mgi»  or    «  3troy  any  church  or  chapel,  or  any  chapel  for  the  religious  wor- 

in  any^aou^  ^^  s^ip  ^^  persons  dissenting  from  the  united  church  of  England 

factory  or        <<  and  Ireland,  duly  registered  or  recorded,  or  any  house,  stable, 

"'^"^  *'  coach-house,    out-house,  warehouse,  o£Eice,  shop,  mill,  malt- 

^^  house,  hop-oast,  barn,  or  granary,  or  any  building  or  erection 

^'  used  in  carrying  on  any  trade  or  manufacture,  or  any  branch 

**  thereof,  or  any  machinery,  whether  fixed  or  moveable,  prepared 

^^  for  or  employed  in  any  maAufacture,  or  in  any  branch  thereof, 

*^  or  any  steam-engine  or  other  engine  for  sinking,  draining,  or 

'^  working  any  mine,  or  any  staith,  building,  or  erection  used  in 

*^  conducting  the  business  of  any  mine,  or  any  bridge,  waggon- 

*^  way,  or  trunk  for  conveying  minerals  from  any  mine,  every  such . 

^^  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof^ 

^'  shall  su^r  death  as  a  felon." 
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CHAPTER  THE  FIFTY-THIRD. 


OV     DXSTROTXN6    AND     DAMAGING    SHIPS    AND     OTHER   TE8SKLS, 

AND   ARTICLES  THEREUNTO   BELONGING. 


The  offence  of  unlawfully  and  maliciously  setting  fire  to  ships  and 
pther  vessels  has  been  mentioned  in  a  preceding  Chapter,  (a)  The 
enactment  there  mentioned  extends  to  other  modes  of  destruction^ 
and  the  statute  in  which  it  is  contained,  namely,  the  7  &  8  Geo, 
4.  c.  30.  contains  several  general  provisions  against  the  offences  of 
maliciously  damaging  ships  and  other  vessels,  and  doing  certain 
acts  tending  to  their  immediate  loss  or  destruction. 

By  the  ninth  section  of  that  statute   (which  has  been  before  s.  9.   Setting 
mentioned)  it  is  endcted,  "  that  if  any  person  shall  unlawfully  ^^^Jt^^^l  ^^' 
^'  and  maliciously  set  fire  to,  or  in  any  wise  destroy  any  ship  or  ghip. 
^*  vessel,  whether  the  same  be  complete  or  in  an  unfinished  state, 
<*  or  shall  unlawfully  and  maliciously  set  fire  to,  cast  away,  or  in 
**  any  wise  destroy  any  ship  or  vessel,  with  intent  thereby  to  pre- 
**  judice  any  owner  or  part-owner  of  such  ship  or  vessel,  or  of  any 
*'  goods  on  board  the  same,  or  any  person  that  hath  underwritten 
<^  or  shall  underwrite  any  policy  of  insurance  upon  such  ship  or 
**  vessel,  or  on  the  freight  thereof,  or  upon  any  goods  on  board 
^*  the  same,  every  such  offender  shall  be  guilty  of  felony,  and, 
^^  being. convicted  thereof,  shall  suffer  death  as  a  felon.'' 

The  tenth  section  enacts,  "  that  if  any  person  shall  unlawfully  s.  lo.  Damag- 
**  and  maliciously  damage,  otherwise  than  by  fire,   any  ship  or  JJIfe*  wise  than 
^^  vessel,  whether  complete  or  in  an  unfinished  state,  with  intent  by  fire. 
^*  to  destroy  the  same,  or  to  render  the  same  useless,  every  such 
*•  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
*'  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported 
"  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
**  for  any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be 
**  once,   twice,   or  thrice  publicly  or  privately  whipped  (if  the 
*^  Court  shall  so  think  fit),  in  addition  to  such  imprisonment." 

The  eleventh  section  enacts,  "  that  if  any  person  shall  exhibit  S.  li.  Exhi- 
*^  any  false  light  or  signal  with  intent  to  bring  any  ship  or  vessel  g^^^^^^g^J^^J 
'*  into  danger,  or  shall  unlawfully  and  maliciously  do  any  thing  ship,  &c. ; 
*^  tending  to  the  immediate  loss  or  destruction  of  any  ship  or  ves-  d&nroying  » 

{a)  Ante,  Chap.  On  Anon,  $c.  p.  490. 

VOL.  n.  2  L 
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Bbipwrecked 
vessel  or 
cargo. 


12  Geo.  3.  c. 
24.    Persons 
wilfully  de- 
stroying ships 
of  war,  arse- 
nals, dock-* 
yards,  &c.  or 
any  timber, 
&c.  or  stores, 
guilty  of  fe- 
lony without 
clergy. 


1&2GC0.4.C. 
75.  8. 11.  cnt- 
ting  away,  de- 
facing, &c. 
buoys,  buoy- 
ropes,  &c.  fe- 
lony, punish- 
able by  trans- 
portation, &c. 


^'  sel  in  distress,  or  destroy  any  part  of  any  ship  or  vessel  which 
'^  shall  be  in  distress^  or  wrecked,  stranded,  or  cast  on  shore,  or 
^^  any  goods,  merchandize,  or  articles  of  any  kind  belonging  to 
**  such  ship  or  vessel,  or  shall  by  force  prevent  or  impede  any  per- 
'^  son  endeavouring  to  save  his  life  from  such  ship  or  vessel  (whe- 
^^  ther  he  shall  be  on  board  or  shall  have  quitted  the  same),  every 
^^  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
^^  thereof,  shall  suffer  death  as  a  felon/' 

The  statute  12  Geo.  3.  c.  24.  relates  to  the  Idng's  ships  of  war, 
arsenals,  &c.  and  enacts,  ^'that  if  any  person  pr  persons  shall, 
^^  either  within  this  realm,  or  in  any  of  the  islands,  countries,  forts, 
^'  or  places  thereunto  belonging,  wilfully  and  maliciously  set  oa 
"  fire,  or  burn,  or  otherwise  destroy,  or  cause  to  be  set  on  fire,  or 
'^  burnt,  or  otherwise  destroyed,  or  aid,  procure,  abet,  or  assist  in 
^'  the  setting  on  fire,  or  burning  or  otherwise  destroying  of  any  of 
^'  his  Majesty's  ships  or  vessels  of  war,  whether  the  said  ships  or 
'^  vessels  of  war  be  on  float  or  building,  or  begun  to  be  built,  in 
^'  any  of  his  Majesty's  dock-yards,  or  building  or  repairing  by 
'^  contract  in  any  private  yards,  for  the  use  of  his  Majesty,  or  any 
'^  of  his  Majesty's  arsenals,  magazines,  dock-yards,  rope-yards, 
"  victualling  offices,  or  any  of  the  buildings  erected  therein,  or 
"  belonging  thereto ;  or  any  timber  or  materials  there  placed  for 
''  buildine^,  repairing,  or  fitting  out  of  ships  or  vessels ;  or  any  of 
"  his  Majesty's  military,  naval,  or  victualling*  stores,  or  other  am- 
'^  munition  of  war,  or  any  place  or  places  where  any  such 
"  military,  naval,  or  victualling  stores,  or  other  ammunition 
'^  of  war,  is>  are,  or  shall  be  kept,  placed  or  deposited ;"  the 
person  or  persons  guilty  of  any  such  offence  shall  be  adjudged 
guilty  of  felony,  and  suffer  death  without  benefit  of  clergy.  By 
the  second  section  persons  committing  these  offences  out  of  the 
realm  may  be  indicted  and  tried  for  the  same  either  in  any  county 
within  the  realm,  or  in  the  place  where  the  offence  shall  have  been 
actually  committed,  as  his  Majesty  may  deem  most  expedient  finr 
bringing  such  offender  to  justice,  (a) 

The  1  &  2  Geo.  4.  c.  7^-  s.  11.  enacts  ^^  that  if  any  person  or 
"  persons  shall  wilfully  cut  away,  cast  adrift,  remove,  alter,  deface, 
^'  sink,  or  destroy,  or  shall  do  or  commit  any  act  with  intent  and 
**  design  to  cut  away,  cast  adrift,  remove,  alter,  deface,  sink,  or 
^^  destroy,  or  in  any  other  way  injure  or  conceal  any  buoy,  buoy- 
^^  rope,  or  mark,  belonging  to  any  ship  or  vessel,  or  which  may 
'^  be  attached  to  any  anchor  or  cable  belonging  to  any  ship  or 
^'  vessel  whatever,  whether  in  distress  or  otherwise,  such  person 
^^  or  persons  so  offending  shall,  on  being  convicted  of  such  offence, 
^^  be  deemed  and  adjudged  to  be  guilty  of  felony,  and  shall  be  liable 
'  to  be  transported  for  any  term  not  exceeding  seven  years,  or,  in 


ic 


(a)  Some  offences  of  a  similar  na- 
ture may  be  inquired  of  and  tried  by 
CO  arte  martial  by  the  naval  articles  of 
irar,  s.  84  and  25.  as  given  in  8i  Geo. 
2.  c.  SS.  And  b?  the  twentj-sixth  ar- 
ticle, **  care  shall  he  taken  \n  the  con- 
'*  ducting  and  steering  of  ikny  of  his 
'*  Majesty's  ship,  that  through  wil- 
"  fulness,   negligence,  or   other  de- 


**  faults,  no  ship  be  stranded  or  rmi 
*'  upon  any  rocks  or  sands,  or  split 
*'  or  hazarded,  upon  pain  that  such  as 
*'  shall  be  found  guiltj  therein  be 
*<  punished  by  death.  Or  suc^  other 
**  punishment  as  the  offence,  bv  a 
*^  court-martia],  shall  be  judged  lo 
**  deserve." 
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^^  mitigation  of  such  punishment,  to  be  imprisoned  for  any  number 
^'  of  years  at  the  discretion  of  the  Court  in  which  the  conviction 
«  shaU  be  made/'(A) 

Besides  the  statutes  which  have  been  thus  cited,  there  are  some  sututes  of  a 
others  of  a  more  limited  and  local  operation,  which  may  be  briefly  linnHcd  and 
noticed.   The  2 Geo.  3.  c.  28.  s.  13.  enacts,  "that  if  any  person  or  J?J^  ^p^^*"  3^ 
'^  persons  shall  cut,  damage  or  spoil  any  cordage,  cable,  buoys,  c.  28.  a.  13. 
"  buoy-rope,  head-fast,  or  other  fast,  fixed  to  any  anchor  or  moor- 
**  ings,  belonging  to  any  ship  or  vessel  at  anchor  or  moorings  in 
^^  the  river  Thames,  or  any  rope  used  for  the  purpose  of  mooring 
^^  or  rafting  masts  or  timber,  or  shall  be  aiding  or  assisting  there- 
*^  in,  with  an  intent  to  steal  the  same ;"  such  person  or  persons 
being  convicted  on  the  oath  of  two  witnesses  shall  be  transported 
for  seven  years,  (c)    The  39  Geo.  3.  c.  69.  (a  local  act  for  improv-  39GC0.3.  c. 
ing  the  port  of  London,)  s.  4.  after  providing  as  to  the  burning,  69. 
&c«  of  ships  therein  mentioned,  enacts,  ^^  that  if  any  person  or  per« 
"  sons  shall  knowingly,  wilfully  or  maliciously  demolish,  break 
"  down,  cut  or  destroy  any  of  the  works  to  be  made  by  virtue  of 
"  this  act,  or  any  ship  or  vessel  lying  in  the  s^id  canal,  or  in  any 
"  of  the  said  docks,  basins,  cuts^  or  other  works  5  then  every  such 
**  offender,  being  convicted  thereof,  shall  suffer  punishment  by  fine, 
^'  imprisonment  or  transportation,  at  the  discretion  of  the  Judge, 
'*  &c.  before  whom  such  offender  shall  be  tried  and  convicted." 
And  by  a  subsequent  section  (s.  105.)  persons  wilfully  or  mali- 
ciously cutting,  &c.  or  in  any  manner  destroying  any  rope,  &c.  by 
which  any  ship  or  vessel  lying  in  the  said  canal,  docks,  &c.  or  in 
any  place  or  places  in  the  river  Thames,  between  Loiidon  bridge 
and  the  mouth  of  the  river  Lea,  are  moored  or  fastened,  shall  for- 
feit not  exceeding  10/.    The  47  Geo.  3.  sess.  2.  c.  2.  s.  57-  (local  4;Gea.3.8e8fl. 
act,)  reb^s  to  the  damaging,  &c.  of  shipping,  or  goo.ds,  &c.  in  \^'^'  ■•  ^^' 
Folkestone  harbour.    The  1  &  2  Geo.  4,  c.  76.  relates  to  the  juris-  Jg*^^^''-  *' ""' 
diction  of  the  Cinque  ports,  and  the  sixth  section  contains  an  en- 
actment making  the  cutting  away,  defacing,  &c.   buoys,  &c.  a  , 
felony  punishable  by  transportation  in  words  similar  to  the  1  &  2 
Geo.  4.  c.  75.  s.  11.  (d) 

Upon  the  words  "  cast  away  or  destroy"  it  may  be  mentioned  Words "  cast 
that  upon  the  construction  of  those  words  in  two  statutes  4  Geo.  "  *^»y  ^^  ^«- 
1.  c.  12  and  11  Geo.  1.  c.  29.  (now  repealed)  it  appears  to  have  "■'^^'y-' 
been  ruled  that  if  a  ship  were  only  run  aground  or  stranded 
upon  a  rock,  and  were  afterwards  got  off  in  a  condition  capable 
of  being  easily  refitted,  she  could  not  be  said  to  be  ca^t  away  or 
destroyed,  and  that  the  case  was  not  therefore  within  either  of 
those  statutes,  (e) 

(A)  S«e  varioas  provisions  of  this  ers  to  be  felons,  there  are  pounds 

act  as  to  unlawfully  receiving  an-  upon  which  it  seems  to  rest  in  rots- 

chors,  cables,  &c.  or  goods  obtained  demeanor  only.    2  East.  P.  C.  c.  29. 

from  ships,  ante^  p.  279.    By  s.  36.,  s.  44.  p.  1102. 

the  act  is  not  to  extend  to  Scotland  or  (J)  AnU^  514,  and  see  the  act  1  &  2 

Ireland:  nor  (by  s.  23.)  to  affect  the  Geo.  4*  c.  76.  as  to  other  offences 

Cinque  port  act,  48  Geo.  3..C.  130.  or  committed  within  this  jurisdiction, 

the  Pilot  act,  48  Geo.  3.  c.  104.  (e)  De  Londo*scase,  1765.    2  East 

(e)  It  is  observed  that  as  this  clause  P.  C.  c.  22.  s.  42.  p.  1098. 
does  not  expressly  declare  the  offend- 

2  L  2 
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CHAPTER  THE  FIFTY-FOURTH. 


OF  WILFUL  OR   MALICIOUS   DAMAGE  TO   REAL  OR  PERSONAL 
PROPERTY^  NOT  OTHERWISE  PROVIDED   FOR. 


Persons  com- 
mittiag  ds- 
mage  to  any 
property^  In 
any  case  not 
previously 
provided  for, 
may  be  com- 
pelled by  a 
justice  to  pay 
compensation 
not  exceeding 
lire  poondSy 


Appllcatidi  of 
the  money 
awarded* 


FroTis«. 


The  statate  7*  and  8.  Geo.  4.  c.  30.  s.  24.  enacts  '^  that  if  any 
*'  person  shall  willfully  or  maliciously  commit  any  damage^  injury, 
'^  or  spoil  to  or  upon  any  real  or  personal  property  whatsoever^ 
^^  either  of  a  public  or  private  nature^  for  which  no  remedy  or 
'^  punishment  is  hereinbefore  provided,  every  such  person,  being 
'^  convicted  thereof  before  a  justice  of  the  peace,  shall  forfeit  and 
^'  pay  such  sum  of  money  as  shall  appear  to  the  justice  to  be  a 
'*  reasonable  compensation  for  the  damage,  injury,  or  spoil  so  com- 
''  mitted,  not  exceeding  the  sum  of  five  pqunos }  which  sum  of 
''  money  shall,  in  the  case  of  private  property,  be  paid  to  the 
'^  party  aggrieved,  except  where  such  party  shall  have  been  exa- 
^'  amined  in  proof  of  the  offence ;  and  in  such  case,  or  in  the 
*^  case  of  property  of  a  public  nature,  or  wherein  any  public 
'^  right  is  concerned,  the  money  shall  be  applied  in  such  manner 
^^  as  every  penalty  imposed  by  a  justice  of  the  peace  under  this 
'*  act  is  hereinafter  directed  to  be  applied ;  and  if  such  sum  of 
^  money,  together  with  costs  (if  ordered,)  shall  not  be  paid  either 
^'  immediately  after  the  conidction,  or  within  such  period  as  the 
^  justice  shall  at  the  time  of  the  conviction  appoint,  the  justice 
'^  may  commit  the  offender  to  the'  common  gaol  or  house  of  cor- 
*'  rection,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
*^  kept  to  hard  labour  as  the  justice  shall  think  fit,  for  any  term 
'*  not  exceeding  two  calendar  months,  unless  such  sum  and  costs 
^'  be  sooner  paid :  provided  always,  that  nothing  herein  contained 
^'  shall  extend  to  any  case  where  the  party  trespassing  acted  un- 
*'  der  a  fair  and  reasonable  supposition  that  he  had  a  right  to .  do 
^'  the  act  complained  of,  nor  to  any  trespass,  not  being  wilful  and 
'^  malicious,  committed  in  hunting,  fishing,  or  in  the  pursuit  of 
*^  game,  but  that  every  such  trespass  shsU  be  punishable  in  the 
'^  same  manner  as  before  the  passing  of  this  act. 
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BOOK  THE  FIFTH. 

OF  OFFENCES  WHICH  MAY  AFFECT  THE  PERSONS  OF 

INDIVIDUALS  OR  PROPERTY. 


CHAPTER  THE  FIRST. 


OV  PERJURY  AND  SUBORNATION  OF  PERJURY. 


Perjury,  by  the  common  law,  appears  to  be  a  wilful  false  oath  Peijarybrth* 
by  one  who,  being  lawfully  required  to  depose  the  truth  in  any  con>o«>«^  1»«^* 
proceeding  in  a  court  of  justice,  swears  absolutely  in  a  matter  of 
some  consequence  to  the  point  in  question,  whether  he  be  be- 
lieved or  not.  (a) 

Subornation  of  perjury  by  the  common  law  is  an  offence  in  pro-  Subornation  of 
curing  a  man  to  take  a  false  oath  amounting  to  perjury,  who  ac-  perjury  by  the 
tually  takes  such  oath.     But  it  seems  clear  that  if  the  person,  *^**°^°''  •^^ 
incited  to  take  such  an  oath,  do  not  actually  take  it,  the  person 
by  whom  he  was  so  incited  is  not  guilty  of  subornation  of  per- 
jury ;  yet  it  is  certain  that  he  is  liable  to  be  punished,  not  only 
by  fine,  but  also  by  infamous  corporal  punishment.  (A) 

Inciting  a  witness  to  give  particular  evidence,  where  the  inciter 
does  not  know  whether  it  is  true  or  false,  is  a  high  misdemeanor ; 
especially,  if  the  inciter  being  attorney  on  one  side  gets  himself 
employed  for  that  purpose  by  the  other  side :  at  least,  if  the  evi- 
dence is  given  accordingly.  The  indictment  charged  that  the 
defendant,  an  attorney,  being  retained  to  defend  Wood  against 
a  charge  of  picking  Lewis's  pocket,  deceitfully  procured  himself 
to  be  employed  by  Lewis,  and  persuaded  Lewis  to  swear  before 
the  grand  jury  that  he  did  not  know  who  picked  his  pocket,  which 
he  did,  and  no  bill  was  returned.  An  objection  was  made  that 
Lewis's  evidence  was  not  stated  to  have  been  false ;  but,  upon  a 
case  reserved^  the  Judges  thought  it  unnecessary;  as  the  defend- 

(«)  1  Hawk.  P.  C.  c.  69.  s.  1.  8  (»)  1  Hawk.  P.  C.  e.  69.  S-  10.  5 
Inst  164.  Com.  Big.  Tit  Just  of  Bac.  Ab.  Pefjwry^  and  the  aathoritits 
Peace,  B*  102*    5  Bac.  Abr.  Perjury,     there  cited. 


A 
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A  man  may  be 
iDdicted  for 
perjary  in 
swearing  that 
he  believes  a 


ant's  crime  was  the  same,  unless  he  knew  it  to  be  trae,  and  thai 
he  should  have  proved,  (c) 
The  false  oath       The  false  oath  must  be  wilful,  and  taken  'with  some  degree  of 
m^t  be  wilful,  deliberation;  for  if  upon  the  whole  circumstances  of  the  case  it 
some  d  *^ee  of  sball  appear  probable,  that  it  was  owing  rather  to  the  weakness 
deliberation,     than  pepverseness  of  the  party,  as  where  it  was  occasione4  by  sur- 
prize, or  inadvertency,  or  a  mistake  of  the  true^  state  of  the  ques- 
tion, it  cannot  but  be  hard  to  make  it  amount  to  voluntary  and 
corrupt  perjury,  which  is  of  all  crimes  whatsoever  the  most  in- 
famous and  detestable. (rQ 

It  has  been  said  that  no  oath  will  Amount  to, perjury,  unless  it 
be  sworn  absolutely  and  directly,  and,  therefore,  that  he  who 
swears  a  thing  according  as  he  thinks,  remembers,  or  believesj 
cannot,  in  respect  of  such  an  oath,  be  found  gnihy  of  petjury.(^) 
fact  to  be  true,  gut  De  Grey,  Ld,  C.  J.,  appears  to  have  laid  down  a  different 

doctrine.  (/)  And  Lord  Mansfield,  C.  J.,  is  stated  to  have  said, 
''  It  is  certainly  true  that  a  man  may  be  indicted  for  perjury  in 
^^  swearing  that  he  believes  a  fact  to  be  true  which  he  must  know 
^^  to  be  false.''  {g)  It  is  further  said  that,  upon  this  question 
being  agitated  in  the  Court  of  Common  Pleas,  sal  the  Judges  were 
unanimous  that  belief  was  to  be  considered  as  an  absolute  term, 
and  that  an  indictment  might  be  supported  upon  such  a  state- 
ment. (A)  But  it  has  been  holden  that  perjury  cannot  be  assigned 
upon  an  assertion  the  correctness  of  whieh  depends  upon  the 
construction  of  a  deed.  {%) 

The  important  requisites  in  a  case  of  perjury  appear  to  be 
these ;  the  false  oath  must  be  taken  in  a  judicial  proceeding ,  be- 
fore a  competent  jurisdiction,  and  it  must  be  material  to  the  ques- 
tion depending, {k) 

With  respect  to  the  falsity  of  the  oath  it  should  be  observed, 
that  it  has  been  considered  not  to  be  material  whether  the  fact, 
which  is  sworn,  be  ib  itself  true  or  false ;  for,  howsoever  the  thing 
sworn  may  happen  to  prove  agreeable  to  the  truth,  yet,  if  it  were 
not  known  to  be  so  by  him  who  swears  to  it,  his  offence  is  alto* 
gether  as  gr^at  as  if  it  had  been  false,  inasmuch  as  he  wiKblly 
swears  that  he  knows  a  thing  to  be  true  which  at  the  same  time 
he  knows  nothing  of,  and  impudently  endeavours  to  induce  those 
before  whom  he  swears  to  proceed  upon  the  credit  of  a  depositian 
which  any  stranger  might  take  as  well  as  he.(/) 

The  oath  must  be  taken  either  in  a  judicied  proceeding,  or  in 
some  other  public  proceeding  of  the  like  nature,  wherein  the  King's 
honour  or  interest  are  concerned ;  as,  before  commissioners  ap- 
pointed by  the  King  to  inquire  of  the  forfeitures  of  his  tenants,  or 


The  oath  must 
be  faUe. 


The  oath  must 
be  taken  in  a 
judicial  pro* 
ceeding. 


(c)  Rex  «.  Edwards,  Bast  T.  1764. 
MS.  Bay  ley,  J.  And  as  to  dissuading 
witnesses  from  giving  evidence,  see 
vol.  i.  p.  184. 

(40  1  Hawk.  P.  C.  c.  69. 8.  %. 

(0)  S  Inst  166. 

(/)  Miller^s  case,  S  Wibv  487.  8 
Black.  Hep.  881. 

ig)  Pediey*s  case,  1  Leach  327. 

{h)  Andni  C.  P.  Mich.  T.  1780.  I 
Hawk*  F.  C.  c.  69.  s.  7.  note  (a),  p.  88. 


Oed.  1795.) 

(iO  Res  V.  Crespigny,  eer.  KebyoD, 
C.  J.    1  Esp.  280. 

(k)  By  Lord  Mansfield,  C.  J.,  in  Rex 
v.  Aylett,  1  T.  R.  69. 

(I)  I  Hawk.  P.  C.  c.  <i9.  S.6.  Rer  r. 
Edwards,  <?»**.  Adkim,  B.,  Skitwibu»$ 
Lent  Ass.  1764  %  and  subseqoentl  j  con- 
sidered of  by  the  Judges,  MS.  And 
see  per  Lawrence,  J.,  in  Rex  v.  Maw- 
bey  and  Others,  6  T.  H.  619. 

I 


CHAF.  1.]     Of  Perjury  and  Subornation  of  Perjury, 


519 


of  defective  tiUes  wanting  the  8uppl;jr  of  the  King's  patents.  But 
it  is  not  material  whether  the  court,  in  which  a  false  oath  is  taken, 
be  a  court  of  record  or  not,  or  whether  it  be  a  court  of  common 
law,  or  a  court  of  equity,  or  civil  law,  &c.,  or  whether  the  oath  be 
taken  in  the  face  of  the  Court,  or  out  of  it  before  persons  au- 
thorized to  examine  a  matter  diepending  in  it ;  as,  before  the  she- 
riff on  a  writ  of  enquiry,  &c.;  or  whether  it  be  taken  in  relation  to 
the  merits  of  &  cause,  or  in  a  collateral  matter ;  as,  where  one 
who  offers  himself  to  be  bail  for  another,  swears  that  his  substance 
is  greater  than  it  is.(9ii)  But  neither  a  false  oath  in  a  mere  pri-' 
yate  matter,  as  in,  making  a  bargain,  &c.,  nor  the  breach  of  a 
j»roinissory  oath,  whether  public  or  private,  are  punishable  as  per- 
juiy.(n) 

In  a  case  where  peijury  was  assigned  upon  an  affidavit  of  an 
attorney  of  the  Court  of  King's  Bench,  made  in  answer  to  a  charge 
exhibited  against  him  in  a  summary  way,  for  having  in  his  pos- 
session blank  pieces  of  paper  with  affidavit  stamps,  and  the  signa- 
tures of  a  master  extraordinary  in  chancery  and  another  person  at 
the  bottom  of  the  papers,  an  objection  was  taken  in  arrest  of 
judgment  that  the  indictment  did  hot  shew  that  the  affidavit  of 
the  defendant  was  made  in  any  legal  proceeding.  It  was  urged 
that  the  Court  had  no  right  to  call  on  the  defendant  summarily  to. 
answer  any  complaint  against  him  merely  because  he  was  an  at- 
torney, unleFS  in  a  case  touching  the  defendant's  office  as  an 
attorney,  in  his  conduct  towards  some  of  the  suitors  of  the  court, 
or  for  a  breach  or  contempt  of  some  rule  or  order  of  the  court,  or 
for  some  matter  touching  the  proceedings  or  process  of  the  court, 
none  of  which  were  stated;  or,  if  the  paper  found  in  the  defend- 
ant's custody  could  have  been  the  object  of  a  summary  inquiry, 
(not  having  been  used  or  attempted  so  to  oe,  nor  having  a 
proper  stamp)  it  could  only  have  been  in  the  Court  of  Chancery, 
where  the  paper  could  have  been  used,  if  at  all,  and  not  in  the 
Court  of  King's  Bench,  wherefore  all  the  proceedings  resjpecting 
it  were  coram  non  judice,  and  could  not  be  the  subject  of  an  in- 
dictment for  peijury.  But  this  objection  was  afterwards  aban- 
doned, (o) 

It  has  been  doubted,  whether  a  &lse  oath  taken  in  Doctors' 
Commons,  for  the  purpose  of  obtaining  a  marriage  licence,  amounts 
to  peijury. (p)  And  the  same  doubt  was  entertained  in  a  subse- 
quent case,  where  the  defendant  was  indicted  for  perjury  in  an  af- 
fidavit in  Doctors'  Commons,  in  order  to  obtain  a  licence  to  marry 
one  C.  Hill,  spinster,  to  which  he  swore  that  he  knew  no  lawful 
impediment,  whereas  in  truth  and  in  fact  he  knew  she  was  the 
wife  of  another  man.(f)    And  it  has  been  lately  decided  that  a 


(m)  1  Hawk.  P.  C.  c.  69.  s.  S.  5  Bac. 
Abr.  Perjuiy,  (A). 

(»)  Id.  ibid. 

(0)  Rex  V.  Crooley,  7  T.  R.  317. 

(p)  Alexander's  case,  O.  B.  1767. 
1  Leach  63.  The  |^lnt  was  submitted 
to  the  consideratiou  of  the  twelve 
Judges,  and  several  times  agitated ; 
bat  the  result  was  notcommojiicated, 


as  the  prisoner  died  in  Newgate. 

{q)  Woodman's  case,  O.  B.  1768. 
1  Leach  64  note  (a).  The  point  ap- 
pears  tq  have  been  submitted  also  in 
this  case  to  the  consideration  of  the 
twelve  Judg^ »  but  their  opinion  was 
not  publicly  communicated.  In  3  Chit 
Crim.  L.  713.  a  precedent  is  given  of 
an  information  py  the  Attorney-Ge* 
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false  oath  before  a  surrogate,  taken  in  order  to  procure  a  marriage 
licence,  will  not  support  a  prosecution  for  perjury :  and  further, 
that  if  the  indictment  only  charges  the  taking  the  false  oath  with- 
out stating  that  it  was  for  the  purpose  of  procuring  a  licence,  or 
that  a  licence  was  procured  thereby,  the  party  cannot  be  punished 
thereupon  as  for  a  misdemeanor.  The  indictment  stated  that  the 
prisoner,  being  miuded  to  procure  a  marriage  between  himself  and 
A.  B.,  went  before  a  surrogate,  and  was  sworn  to  an  affidavit  in 
^writing,  that  the  said  A.  B.  had  be,en  residing  four  weeks  in  the 
parish  of  S.,  whereas  she  had  not,  and  so  he  had  committed  per-' 
jury :'  and  the  indictment  had  all  apt  allegations  of  an  indictment 
for  perjury.  But  a  case  being  reserved  upon  the^question  whether 
on  such  an  affidavit  the  party  could  be  prosecuted  for  perjury,  and 
if  not,  whether  upon  this  indictment  any  offence  was  charged,  the 
Judges  were  unanimous  that  upon  an  oath  before  a  surrogate,  per- 
jury could  not  be  assigned ;  and  that  as  this  indictment  did  not 
charge  that  the  defendant  took  the  oath  to  procure  a  licence,  or 
that  he  did  procure  one,  no  punishment  could  be  inflicted ;  and 
he  was  therefore  pardoned,  (r)  It  appears,  however,  from  this 
case,  that  if  the  purpose  of  such  an  oath  is  to  obtain  a  licence, 
and  the  licence  is  obtained,  and  marriage  had,  the  party  may  be 
indicted  as  for  a  misdemeanor.  The  nature  of  the  oath  at  present 
required  to  be  taken  before  the  surrogate  is  described  in  the  sta- 
tute 4  Geo.  4.  c.  76.  s.  14.,  and  by  section  23,  of  that  statute,  when 
a  marriage  has  been  effected  between  parties  under  age,  contrary 
to  the  act,  by  means  of  a  false  oath  or  fraud,  certain  proceedings 
are  given  by  which  the  guilty  party  may  be  made  to  forfeit  ail 
property  accruing  from  the  marriage. 

As  a  suit  will  be  abated  by  the  death  of  a  co-plaintiff,  unless 
the  death  be  suggested  according  to  the  statute  8  &  9  Wm.  3.  c.  11. 
e.  6.,  it  has  been  ruled  that  if  a  co-plaintiff  die,  after  issue  joined, 
a  trial  without  such  suggestion  on  the  record  would  be  extra- 
judicial^  and  that  no  perjury  could  be  assigned  upon  any  false  evi- 
dence given  at  such  trial,  (js) 
And  it  must         The  oath  must  be  taken  before  a  competent  jurisdiction,  that  is, 
foi^a  compc-   ^^f^re  some  person  or  persons  lawfully  authorized  to  administer 
tent  Jarisdic-    it.     So  that  a  false  oath  taken  in  a  court  of  requests,  in  a  matter 
tion.  concerning  lands,  has  been  holden  not  to  be  indictable,  that  court 

having  no  jurisdiction  in  such  cases. (/)  And  it  seems  clear,  that 
no  oath  whatsoever  taken  before  persons  acting  merely  in  a  private 
capacity,  or  before  those  who  take  upon  them  to  administer  oaths 
of  a  public  nature,  without  legal  authority  for  their  so  doing,  or 
before  those  who  are  legally  authorized  to  administer  some  kinds 
of  oaths,  but  not  those  which  happen  to  be  taken  before  them,  or. 
even  before  those  who  take  upon  them  to  administer  justice  by 
virtue  of  an  authority  seemingly  colourable,  but  in  truth  unwar- 
ranted and  merely  void,  can  ever  amount  to  perjuries  in  the  eye 

neral  for  a  misdemeaDor  in  procuring  *' seems  roost  probable  that  it  might^ 

a  roarriage  with  a  minor,  by  false  al-  And  1  Leach  63.  is  referred  to. 
lef^tions;  and  in  the  note  (ti),  it  is         (r)  Rex  o.  Forster,  East  T.  1821, 

said,  *^  It  seems  doubtful  whether  an  MS.  Bayley,  J.,  and  Russ.  &  Ry.  459. 
**  indictment  for  perjury  could  have        (t)  Rex  v.  Cohen,  1  Stark.  R.  611. 
««  been  supported  in  this  case;  bat  it        (I)  Baston  r.Goucb,  SSalk.  869. 
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of  the  law,  because  they  are  of  no  manner  of  force,  but  are  al- 
together idle.(u)  But  a  false  oath  taken  before  commissioners 
whose  commission  at  the  time  is  in  strictness  determined  by  the 
demise  of  the  king  is  perjury,  if  taken  before  such  time  as  the 
commissioners  had  notice  of  the  demise ;  for  it  would  be  of  the 
utmost  ill  consequence  in  such  case  to  make  their  proceedings 
wholly  vo\A,{x) 

The  oath  must  be  material  to  the  question  depending:  for  if  it  The  oath  must 
be  wholly  foreign  from  the  purpose,  or  altogether  immaterial,  and  \\^^^^^ 
neither  in  any  way  pertinent  to  the  matter  m  question,  nor  tend-  deprading?^ 
ing  to  aggravate  or  extenuate  the  damages,  nof  likely  to  induce 
the  jury  to  give  the  readier  credit  to  the  substantial  part  of  the 
evidence,  it  cannot  amount  to  perjury,  because  it  is  wholly  idle 
and  insignificant;  as,  where  a  witness  introduces  his  evidence, 
with  an  impertinent  preamble  of  a  story  concerning  previous  facts, 
not  at  all  relating  to  what  is  material,  and  is  guilty  of  a  falsity  as 
to  such  facts.  (^)  And  it  appears  to  have  been  determined,  (hat 
where  a  witness,  being  asked  by  a  judge  whether  A.  brought  a  cer- 
tain number  of  sheep  from  one  town  to  another  all  together,  an- 
swered, that  he  did  so,  whereas  in  truth  A.  did  not  bring  them  all 
together,  but  part  at  one  time  and  part  at  another,  yet  such 
witness  was  not  guilty  of  perjury,  because  the  substance  of  the 
question  was,  whether  A.  did  bring  them  at  all  or  not,  and  the 
manner  of  bringing  them  was  only  a  circumstance.  And  that, 
upon  the  same  ground,  where  a  witness,  being  asked  whether  a 
particular  sum  of  money  were  paid  for  two  things  in  controversy 
between  the  parties,  answered  that  it  was,  whereas,  in  truth,  it 
was  paid  only  for  one  of  them  by  agreement,  such  witness  ought 
not  to  be  punished  for  perjury ;  because,  as  the  case  was,  it  was 
not  material  whether  the  sum  were  paid  for  one  or  both.  And 
it  is  also  said  to  have  been  resolved,  that  a  witness  who  swore 
that  a  man  drew  his  dagger,  and  beat  and  wounded  J.  S.,  whereas 
in  truth  he  beat  him  with  a  staff,  was  not  guilty  of  perjury,  be- 
cause the  beating  only  was  material.  (2) 

But  upon  these  decisions  it  is  remarked,  that  perhaps  in  all 
these  cases  it  ought  to  be  intended,  that  the  question  was  put  in 
such  a  manner,  that  the  witness  might  reasonably  apprehend  that 
the  sole  design  of  putting  it  was  to  be  informed  of  the  substantial 
part  of  it,  which  might  induce  him  through  inadvertency  to  take 
no  notice  of  the  circumstantial  part,  and  give  a  general  answer  to 
the  substantial ;  for  otherwise,  if  it  appear  plainly  that  the  scope 
of  the  question  was  to  sift  him  as  to  his  knowledge  of  the  sub- 
stance, by  examining  him  strictly  concerning  the  circumstances, 
and  he  give  a  particular  and  distinct  account  of  the  circumstances 


(11)  1  Hawk.  P.  C.  c.  69.  s.  4.  and  the 
aithorities  there  cited ;  and  4 Black. 
Com.  1S7.  where  it  is  said  **  it  is  much 
**  to  be  questioned  how  far  any  ma- 
*'  gistrate  is  Jastifiable  in  takmg  a 
<«  voluntary  affidavit  in  any  eztra- 
**  judicial  matter^  as  is  now  too  fre- 
*'  quent  upon  every  petty  occasion, 
«*  since  it  is  more  than  possible,  that 
'«  by  such  idle  oaths  a  man  may  fre- 


«  quently  tfi  faro  comcientut  incur 
*'  the  guilt,   and   at  the  same  time 
**  evade  the  temporal  penalties  of  per- 
••jury." 
ix)  1  Hawk.  P.  C.  c.  69.  s.  4.    5Bac. 

Ab.  Perjury t  (A). 

{y)  Rex  V,  Griepe,  1  Ld.  Raym. 
866.     6  Bac.  Ab.  Perjury^  (A). 

(%)  8  Roll.  41,  48,  369.  Hetl.  97. 
1  Hawk.  P.  C.  c.  69.  s.  8. 
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which  afterwards  appears  to  be  false;  surely  he  cannot  but  be 
guilty  of  perjury,  inasmuch  as  nothing  can  be  more  apt  to  incline 
a  jury  to  give  credit  to  the  substantial  part  of  a  man's  evidence, 
than  his  appearing  to  have  an  exact  and  particular  knowledge  of 
all  the  circumstances  relating  to  it.  (a)  And  it  is  spoken  of  as  a 
reasonable  opinion,  that  a  witness  may  be  guilty  of  perjury  in 
respect  of  a  false  oath  concerning  a  mere  circumstance,  if  such 
oath  have  a  plain  tendency  to  corroborate  the  more  material  part 
of  the  evidence ;  as  if,  in  trespass  for  spoiling  the  plaintiff's  close 
with  the  defendant's  sheep^  a  witness  swears  that  he  saw  such  a 
number  of  the  defendant's  sheep  in  the  close ;  and  being  asked 
how  he  knew  them  to  be  the  defendant's,  swears  that  he  knew 
them  by  such  a  mark,  which  he  knew  to  be  the  defendant's  mark, 
whereas,  in  truth,  the  defendant  never  used  any  such  mark. (6) 
And  it  appears  to  have  been  holden  not  to  be  necessary  that  it 
should  be  shewn  to  what  degree  the  point  in  which  a  man  is  per- 
jured was  material  to  the  issue,  and  that  it  wiQ  be  sufficient  if  the 
point  ivere  circumstantially  material,  (c)  And  still  less  is  it  ne- 
cessary that  the  evidence  be  sufficient  for  the  plaintiff  to  recover 
upon,  since  evidence  may  be  very  material,  and  yet  not  full  enough 
to  prove  directly  the  point  in  question,  (c/)  In  a  modem  cfise  where 
A.  advanced  money  to  B.  on  two  distinct  mortgages,  upon  one  of 
which  the  security  was  insufficient,  and  B.  assigned  the  equity  of 
redemption  in  both  to  C,  who  assigned  the  insufficient  estate  to 
an  insolvent,  and  filed  a  bill  against  A.  to  redeem  the  other^  to 
which  bill  A.  put  in  his  answer,  and  therein  denied  having  had 
notice  of  the  assignment  to  the  insolvent;  it  was  holden  that 
the  notice  was  a  material  fact  upon  which  peijury  might  be 
assigned,  (e) 
A  man  may  be  It  should  be  observed,  that  a  man  may  be  as  much  perjured 
periured  by  an  by.  an  oath  taken  by  him  in  his  own  cause,  either  in  an  answer 

oath  taken  in     m  ^  g^%  •    ^  a.     •   j.  ^     « 

bis  own  canse.  ^  Chancery^  or  in  an  answer  to  mterrogatones  concerning  a  con- 
tempt, or  in  an  affidavit,  &c.  as  by  an  oath  taken  by  him  as  a 
Bnt  a  &i8e  witness  in  the  cause  of  another  person.  (/)  But  the  oath  must 
not*TOineun-  ^  taken  by  a  person  sworn  to  depose  the  truth ;  and  a  false  ver- 
der  the  noUon  diet  does  not  come  under  the  notion  of  perjury,  because  the  jurors 
of  peijnry.       do  not  swear  to  depose  the  truth ;  but  only  to  judge  truly  of  the 

depositioni}^of  others,  (g) 
^*  **  Sirs?*"      ^  further  point  of  general  application  may  be  mentioned,  namely^ 
fiSe  oath  '     ^^^  i^  appears  not  to  be  important  whether  the  Mse  oath  were 
were  credited,  credited  or  not,  or  whether  the  party  in  whose  prejudice  it  was 
taken  were  in  the  event  any  ways  damaged  by  it ;  for  the  prose- 
cution is  not  grounded  on  the  damage  to  the  party^  but  on  the 
abuse  of  public  justice.  (A) 
False  oath  in-       In  some  cases,  where  a  false  oath  has  been  taken,  the  party 
^:^M. '"       may  be  prosecuted  by  indictment  at  common  law^  thoagh  the 


Actable  in 
somecaseS) 


(a)  I  Hawk.  P.  C.  c.  69.  s.  S.  J.,  Peake,  N.  P.  R.  138. 

{b)  6Bac.Ab.FCT:^tify,(A).  iHawk.  (/)  1  Hawk.  P.  C.  c  69.  8.  5.    6 

P.  C.  c.  69. 8.  8.  Bac.  Abr.  Ptijwry  (A). 

(c)  Rex  V.  Griepe,  I  Id.  Raym.  858.  (g)  Id.  IhU. 

'  (^  Reg.  V.  Rhodes  and  Cole^    8  (h)  l  Hawk.  P.  C.  c.  69.  s.  9.     5 

Ld.  Ravm.  887.  Bac.  Abr.  Petiury  (A). 

(e)  Rex  V.  Pepys,  ew.  KeoyoD,  C. 
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offieace  may  not  amount  to  peijnfy.   Thus  it  appears  to  have  been  thouffh  notat- 
holden,  that  any  person  'making  or  knowingly  using  any  false  !JS^^^  ^ 
affidavit  taken  abroad,,  (though  a  perjury  coula  not  be  assigned  ^^^"7* 
on  it  here)  in  order  to  mislead  our  courts  of  justice  is  punish- 
able by  indictment  aa  for  a  misdemeanor:  and  Lord  Ellenbo- 
rough,  C.  J.,  said,  '^  that  he  had  not  the  least  doubt,  that  any 
'^  person  mid^ing  use  of  a  false  instrument  in  order  to  prevent 
'^  the  course  of  justice  was  guilty  of  an  offisnce  punishable  by 
^  indictment."  (t) 

We  may  now  proceed  to  consider  the  statute  5  Eliz.  c«  9.,  and  statates  relat- 
other  statutes  viiiich  relate  to  the  offence  of  perjury.  "^  ^  pcijurf. 

The  statute  5  Eliz.  c.  9.  (made  perpetual  by  29  Eliz.  c.  5.  s.  2.,  5  Elis.  c.  9.  ■. 
and  21  Jac.  1.  c.  28.  s.  8.)  enacts  (by  s.  3.)  "that  all  and  every  ^^Jl^j^^^t^, 
"  such  person  and  persons  which  shall  unlawfully  and  corruptly  ^mmlt'^- 
"  procure  any  witness  or  witnesses  by  letters,  rewards,  promises,  jaryinany  ^ 
"  or  by  any  other  sinister  and  unlawful  labour  or  means  whatso-  ™'^^4^'* 
'^  ever,  to  commit  any  wilful  and  corrupt  perjury,  in  anv  nuitter  concerniDs ' 
'^  or  cause  "Whatsoever  now  depending,  or  which  hereafter  shall  any  lands, 
"  depend  in  suit  and  variance,  by  any  writ,  action,  bill,  com-  5J^''g*orn' 
"  plainty  or  information,  in  any  wise  touching  or  concerning  any  inperpeiuam 
^'  lands,  tenements    or  hereditaments,  or  any  goods,   chattels,  rd  memariam 
"  debts,  or  damages,  in  any  of  the  courts  before  mentioned,  (A)  forfSture^of ^ 
'^  or  in  any  of  the  queen's  majesty's  courts  of  record  or  any  leet,  40A 
"  view  of  frank-pledge  or  law-day,  ancient  demesne  court,  hun- 
"  dred  court,  court  baron,  or  in  the  court  or  courts  of  the  stan- 
^^  nary  in  the  counties  of  Devon  and  Cornwall :  or  shall  likewise 
^^  unlawfully  and  corruptly  procure  or  suborn  any  witness  or  wit- 
^'  nesses,  which  shall  be  sworn  to  testify  in  perpeituxm  rei  memo^ 
^^  Ham  ;  that  then  every  such  ofiender  or  offenders  shall  for  his, 
'^  her,  or  their  said  offence,  being  thereof  lawfully  convicted  or 
''  attainted,  lose  and  forfeit  the  sum  of  forty  pounds." 

The  fourth  section  enacts,  that  ^^  if  it  happen  any  such  offender  S.  4.  Snch'of- 
'*  6r  offenders,  so  being  convicted,  or  attainted  as  aforesaid,  not  [*'*^*'^°!2J***^" 
'*  to  have  any  goods  or  cliattels,  lands,  or  tenements,  to  the  value  to^thevalae  of 
**  of  forty  pounds,  that  then  evei^  such  person  so  being  convict  40/.  to  laffer 

or  attainted  of  any  of  the  offences  aforesaid,  shall  for  his  or  jJ2f^"^*» 

their  said  offence  suffer  imprisonment  by  the  space  of  one  half-  tiw  pillory. 
^*  year,  without  bail  or  miun-prize,  and  to  stand  upon  the  pillory 
'^  the  apace  of  one  whole  hour,  in  some  market,  town,  next  no- 
*'  joining  to  the  place  where  the  offence  was  committed,  in  open 
*^  market  there,  or  in  the  market  town  itself  where  the  offence  was 
**  committed." 

The  fifth  section  enacts,  ^^  That  no  person  or  persdns,  being  so  s.  5.  Penona 
"  convicted  or  attainted,  be  from  thenceforth  received  as  a  wit-  ^^^^^?^ 
^^  nesB  fo  be  deposed  and  sworn  in  any  coUrt  of  record  (within  ^  ^tnema 

until  jadj|;iiient 

(0  Omealy  t.  Newel),  S  Bast  304.  **  slrould  h&te  anthority  by  virtue  of 

(It).  Viz.  (as  ia  s.  1.)  «'  the  king's  **  the  king's  commiifcion,  patent,  or 

*^  Courts  of  Chancery*  the  Star  Cham*  **  writ,  to  hold  plea  of  land,  or  to 

**  her,  the  Whitehall,  or  elsewhere  '*  examine,  hear,  or  determine  any 

^  within  any  of  the  king's  dominions  *'  title  or  lands,  or  any  matter  or  wit- 

'*  of  England  or  Wales,  or  the  march^  "  nesses  coneeming  the  title,  right,  or 

"  of  the  same,  where  any  person  ot  **  interest  of  any  laDds,  tenements,  i/t 

"  persons  have  or  from  thencefi^rth  ^*  hereditattesto.** 


c< 
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S.6.  Tenant 
committinf^ 
perjury  to  for- 
feit 20/.  and  to 
be  imprisoned 
for  six  months; 
and  their  oath 
not  to  be  re- 
ceired  in  any 
conrt  of  re- 
cord until 
judgment  re- 
verted. 


S.  7.  And  if 
such  offenders 
bare  not  goods 
to  the  value  of 
20/.,  they  are 
to  be  set  in 
the  pillory, 
and  have  their 
ears  nailed ; 
and  to  be  dis- 
abled from 
being  wit- 
nesses until 
judgment  re- 
versed. 


Disposal  of 
forfeitures. 


Trial  of  of. 
fences. 


'^  England,  Wales,  or  the  marches  of  the  same,)  until  such  time 
as  the  judgment  given  against  the  said  person  or  persons  shall 
be  reversed  by  attaint  or  otherwise ;  and  that^  upon  every  such 
<'  reversal^  the  parties  grieved  to  recover  his  or  their  damages 
^^  against  all  and  every  such  person  and  persons  as  did  procure  the 
*^  said  judgment  so  reversed  to  be  first  given  against  tnem  or  any 
of  them,  by  action  or  actions  to  be  sued  upon  his  or  their  case 
or  cases,  according  to  the  course  of  the  common  laws'  of  this 
«  realm.'* 

The  sixth  section  enacts,  ^'  That  if  any  person  or  persons  either 
"  by  the  subornation,  unlawful  procurement,  sinister  persuasion  or 
'^  means  of  any  others,  or  by  their  own  act,  consent,  or  agree- 
^^  meiit,  wilfully  and  corruptly  commit  any  manner  of  wilful 
^^  perjury,  by  his  or  their  deposition  in  any  of  the  courts  be- 
^'  fore-mentioned,  or  being  examined  cul  perpetuam  ret  memo^ 
'^  riam,  that  then  every  person  or  persons  so  offending,  and  being 
*^  thereof  duly  convicted  or  attainted  by  the  laws  of  this  realm, 
*^  shall  for  his  or  their  said  offence  lose  and  forfeit  twenty  pounds, 
'^  and  to  have  imprisonment  by  the  space  of  six  months  without 
^*  bail  or  mainprize ;  and  the  oath  of  such  person  or  persons  so 
'^  offending  from  thenceforth  not  to  be  received  in  any  court  of 
'^  record  within  this  realm  of  England  or  Wales,  or  the  Marches 
'^  of  the  same,  until  such  time  as  the  judgment  given  against  the 
'^  said  person  or  persons  shall  be  reversed  by  attaint  or  otherwise: 
'^  and  that  upon  every  such  reversal  the  parties  grieved  to  recover 
*^  his  or  their  damages  against  all  and  every  such  person  and  per- 
^*  sons  as  did  procure  the  said  judgment  so  reversed  to  be  given 
'^  against  them  or  any  of  them,  by  action  or  actions  to  be  saed 
''  upon  his  or  their  case  or  cases  according  to  the  course  of  the 
^^  common  laws  of  this  realm." 

The  seventh  section  enacts,  ^^  That  if  it  happen  the  said  of- 
^*  fender  or  offenders  so  offending  not  to  have  any  goods  or  chat- 
^*  tels  to  the  value  of  twenty  pounds,  that  then  he  or  they  to  be 
^^  set  on  the  pillory  in  some  market-place  within  the  shire,  city, 
^^  or  borough,  where  the  said  offence  shall  be  committed,  by  the 
*'  sheriff  or  his  ministers,  if  it  shall  fortune  to  be  without  any  city 
'^  or  town  corporate  \  and  if  it  happen  to  be  within  any  such  city 
'^  or  town  corporate,  then  by  the  said  head  officer  or  ojficers  of 
'^  such  city  or  town  corporate,  or  by  his  or  their  minister,  and 
'^  there  to  have  both  his  ears  nailed,  and  from  thenceforth  to  be 
'*  discredited  and  disabled  for  ever  to  be  sworn  in  any  of  the  courts 
'^  of  record  aforesaid,  until  such  time  as  the  judgment  shall  be  re- 
'^  versed,  and  thereupon  to  recover  his  damages  in  manner  and 
'*  form  beforementioned.'' 

By  the  further  provisions  of  the  statute  it  is  enacted,  that  one 
moiety  of  the  said  forfeitures  shall  be  to  the  King,  and  the  other 
moiety  to  such  person  as  shall  be  grieved,  hindered,  or  molested 
by  reason  of  any  of  the  offences  before-mentioned,  that  will  sue 
for  the  same,  &c. ;  and  that  as  well  the  Judge  and  Judges  of  every 
such  of  the  said  Courts  where  any  such  suit  shall  be,  and  where- 
upon any  such  perjury  shall  be  committed,  as  also  the  Justices  of 
assize  and  gaol  delivery,  and  Justices  of  peace  at  their  quarter 
sessions,  both  within  tiie  liberties  and  without,  may  inquire  of^  - 
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hear  and  detennine  all  offences  against  the  said  act.(/)    And  it  is  1%«  <ict  is  not 
provided,  that  the  said  act  shall  no  way  extend  to  any  spirilual  or  J^j^JuiS^  ^ 
ecclesiastical  court,  but  that  every  such  offender,  as  shall  offend  courts. 
in  term  as  aforesaid,  shall  be  punished  by  such  usual  and  ordinary  ^ 

laws  as  are  used  in  the  said  courts,  (m)     And  it  is  also  provided, 
that  the  said  statute  shall  not  restrain  the  authority  of  any  Judge  Nor  to  re- 
having  absolute  power  to  punish  perjury  before  the  making  there-  "train  other 
of  5  but  that  every  such  Judge  may  proceed  in  the  punishment  of  pc^urv^*"^ 
all  offences  punishable  before  the  making  of  the  said  statute,  in 
such  wise  as  they  might  have  done  and  used  to  do  to  all  purposes, 
so  that  they  set  not  on  the  offender  less  punishment  than  is  con- 
tained in  the  said  act.(n) 

The  important  statute  relating  to  the  punishment  of  perjury  is  ^  Geo.  2.  c  25. 
the  2  Geo.  2.  c.  26.  s.  2.  which,  in  order  the  more  effectually  to  and  subo™- 
deter  persons  from  committing  wilful  and  corrupt  perjury,  or  su-  tion  of  perjury 
bomation  of  perjury,  enacts,  "That  besides  the  punishment  al-  mudc  further 
**  ready  to  be  inflicted  by  law  for  so  great  crimes,  it  shall  arid  may  fmpriBonroc^nt 
'^  be  lawful  for  the  Court  or  Judge,  before  whom  any  person  shaU  and  hard  la- 
•*  be  convicted  of  wilful  and  corrupt  perjury,  or  fiubornation  of  ^"'»  '^^^^^ 
^*  peijury,  according  to  the  laws  now  in  being,  to  order  such  per-  ^^tlon ;  or'by 
«  son  to  be  sent  to  some  house  of  correction  within  the  same  transporution 
**  county,  for  a  time  not  exceeding  seven  years,  there  to  be  kept  ^^^  •*^«'* 
<^  to  hard  labour  during  all  the  said  time,  or  otherwise  to  be  trans-  ^^"' 
^^  ported  to  some  of  his  Majesty's  plantations  beyond  the  seas, 
^^  for  a  term  not  exceeding  seven  years,  as  the  Court  shall  think 
<<  most  proper ;  and  thereupon  judgment  shaU  be  given,  that  the 
<<  person  convicted  shall. be  committed  or  transported  accordingly 
<'  over  and  beside  such  punishment  as  shall  be  adjudged  to  be  in- 
<<  flicted  on  such  person,  agreeable  to  the  laws  now  being ;  and  if 
<^  transportation  be  directed,  the  same  shall  be  executed  in  such 
<'  manner  as  is  or  shall  be  provided  by  law  for  the  transportation 
<<  of  felons  ;  and  if  any  person  so  committed  or  transported  shall  Offenders  so 
*<  voluntarily  escape  or  break  prison,  or  return  from  transporta-  committed  or 
**  tion  before  the  expiration  of  the  time  for  which  he  shall  be  or-  cs^piniror' 
^  dered  to  be  transported,  as  aforesaid,  such  person,  being  there-  breaking  pri- 
"  of  lawfully  convicted,  shall  suffer  death  as  a  felon,  without  be-  fon.orretum- 
<*  nefit  of  clergy,  and  shall  be  tried  for  such  felony  in  the  county  ^Jltation^to*" 
<*  where  he  so  escaped,  or  where  he  shall  be  apprehended."  suffer  death 

Besides  these  statutes,  there  are  a  great  number  relating  to  per-  2?***P"f  ^"®' 
jury  committed  in  particular  proceedinirs  and  transactions,  and  by  -,  °  *^  ^^^' 

•'     "i.      1  ^  r       u«   1.    'i.      '11    u  i.  4.'       •      Statutes  rclat- 

particular  persons,  some  of  which  it  will  be  proper  to  notice  in  {q^  ^^  penury 
this  place.    Enactments  of  this  description  are  to  be  met  with  in  committed  in 
so  many  and  such  various  statutes  that  it  is  not  presumed  but  particular  pro- 
that  many  of  them  have  not  come  within  the  author's  observa-  ^dbyp^a'rti-' 

tion.  cular  persons. 

It  should  first  be  mentioned  that  the  false  affirmation,  or  de-  False  affirma- 
claration,  of  any  of  the  people  called  Quakersy  made  instead  of  ^*°'**  ®^  2"*- 
an  oath,  will  subject  the  party  to  the  penalties  of  peijury,  by    *"' 
the  enactments  of  several  statutes  ;  7  &  B  W.  3.  c.  34.,  8  Geo.  1. 
c.  6.,  and  22  Geo.  2.  c.  46.    The  latter  statute,  (by  s.  36.)  enacts,  220eo.  2.  c. 

46.  s.  36. 
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Quakers  not 
to  give  cvi-^ 
dcnce  in  cri- 
minal cases. 

Peijary  in  re- 
spect of  life 


Perjury  in  re- 
spect of  exche- 
quer IriUt. 


^^  That  in  all  cases  wherein  by  an  act  or  acts  of  pailiiment  now 
*^  in  force^  or  hereafter  to  be  made,  an  oath  is  or  shall  be  allowed^ 
.  <^  authorized,  directed,  or  required,  the  soleiqa  affirmation  or  de- 
'^  daration  of  any  of  the  people  called  Quakers,  in  the  form  pre- 
^^  scribed  by  the  said  act  made  in  the  eighth  year  of  bis  said  late 
^  Majesty^s  reign,  (o)  shall  be  allowed  and  taken  instead  of  such 
'^  oath,  although  no  particular  or  express  provision  be  made  jfcur 
^  that  purpose  in  such  act  or  acts  ;  and  all  persons  who  are  or , 
^^  shall  be  authorized  or  required  to  adnunister  such  oath  shall  be  ' 
^  and  are  heceby  aathorized  and  required  to  administer  the  said 
^  affirmation  or  dedaxation ;  and  the  said  scdiemn  affijrmation  or 
^'  declaration  so  made  as  aforesaid  shall  be  adjudged  and  t^eo, 
^^  and  is  hereby  enacted  and  declared  to  be  of  the  same  force  and 
^<  e^ct,  to  all  intents  and  purposes,  in  all  courts  of  justice,  and 
^^  other  placesj  where  by  law  an  oath  is  or  shall  be  allowed,  au- 
^^  thorized,  directed,  or  required,  as  if  such  Quaker  bad  taken  an 
^^  oath  in  the  usual  form ;  and  if  any  person  making  such  affirma- 
^'  tion  or  declaration,  shall  be  lawfully  convicted  of  having  wil* 
'^  folly,  falsely  and  corruptly  affirmed  and  declared  any  matter  or 
^^  thing,  whiidi,  if  the  same  had  been  deposed  in  the  usual  form,  . 
^^  would  have  amounted  to  wilfol  and  corrupt  perjury,  every  per- 
^'  son  so  offending  shall  incur  and  suffer  the  like  pains,  penalties 
'^  and  forfeitures,  as  by  the  laws  and  statutes  of  this  realm  are 
^  to  be  inflicted  on  persons  convicted  of  wilful  and  corrupt  per- 
^  jury/'  But,  (by  s.  37.)  it  is  provided,  *^  that  no  Quaker  shall 
<<  by  virtue  of  this  act  be  qualified  or  permitted  to  give  evi- 
'^  dence  in  any  criminal  cases,  or  to  serve  on  juries,  or  to  bear 
^^  any  office  or  place  of  profit  in  the  government/' 

The  statutes  for  enabling  the  commissioners  of  the  national 
debt  to  grant  life  annuities  usually  contain  clauses  relatija^  to 
neijury ;  as  the  4B  Geo.  3.  c.  142.  s.  26.,  and  the  52  Geo.  3.  c. 
129.  s.  7*  The  dause  of  the  latter  statute  is  in  the  following 
form  :  '^  That  if  any  person  in  any  affidavit  or  affirmation  to  be 
^'  taken  under  the  provisions  of  this  act,  shall  wilfully  or  coiv- 
^  ruptly  swear  or  affirm  any  matter  or  thing  which  shall  be  folse 
^^  or  untrue,  every  such  person  so  ojSending,  and  being  thereof 
^^  duly  convicted,  shall  be  and  is  hereby  declared  to  be  subject 
'^  and  liable  to  such  pains  and  penalties  as  by  any  laws  now  in 
^^  force  any  persons  convicted  of  wilfol  and  corrupt  perjury  are 
^  subject  and  liable  to." 

The  statute  51  Geo.  3.  c.  15.,  which  authorized  an  is^ue  of  ex- 
'  cheqtier  bills  to  commissioners  for  the  purpose  of  their  making  ad- 
vances for  the  assistance  and  accommodation  of  manufacturers, 
dicects  certain  oaths  to  be  administered ;  and  then  (by  s.  10.) 
enacts,  "  That  if  any  person  or  persons  upon  examination  upoa 
'^  oath  or  affirmation  before  the  said  commissioners  respectively,  or 
^  if  any  person  or  persons  making  any  such  affidavit  or  deposition 
*'  as  before-mentioned,  shall  wilfully  and  corruptly  give  false  evi- 
^^  dence,  or  shall  in  such  affidavit  or  deposition  wilfully  and  cor- 
^^  ruptly  swear,  affirm  or  allege  any  matter  or  thing  which  shall  be 


(a)  That  form  was  as  follows:^**!,  A.  B.,  do  tolemDiy,   sincerely,  and 
truly  declare  and  affirm.** 
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false  or  untrue,  every  such  person  or  persons  so  offending,  and 
^^  being  thereof  daly  convictea,  shaU  be  and  is  and  are  hereby  de- 
^^  clared  to  be  subject  and  liable  to  such  pains  and  penalties  as  by 
**  any  law  now  in  being  persons  convicted  of  wilAil  and  corrupt 
^^  perjury  are  subject  and  uable  to" 

Many  of  the  statutes  relating  to  the  duties  of  excise  contain  ^^^.l^^ 
clauses  of  a  similar  kiiid ;  as  the  42  Geo.  9.  c.  94.  s.  17*  and  56  ^  ^f  ^^' 
Geo.  3.  c.  103.  s.  23.  in  respect  of  the  dralvbacks  and  allowances 
upon  paper,  pasteboard,  &c.;  and  the  65  Geo,  3.  c.  113.  s.'6.  and 
56  Geo.  3.  c.  106.  s.  7*  in  respect  of  the  duties  and  drawbacks 
upon  plate-glass,  &c.  The  46  Geo.  3.  c.  112.  s.  3.  contains  a  ge- 
neral provision  on  the  subject  of  the  excise ;  and,  after  reciting 
that  by  the  several  acts  relating  to  his  Majesty's  duties  of  excise, 
oaths  are  required  to  be  taken  in  manner  therein  mentioned,  and 
that  it  was  expedient  to  make  such  provision  as  thereinafter  menr 
tioned,  for  the  punishment  of  persons  wilfully  taking  a  fiilse  oath, 
in  any  of  the  cases  in  which  an  oath  is  by  any  such  acts  directed 
or  required  to  be  taken,  it  enacts,  '^  That  any  person  or  persons 
'^  who  shall  be  convicted  of  wilfully  taking  a  false  oath  in  any  of 
'^  the  cases  in  which  an  oath  is  by  any  act  or  acts  of  parliament 
*^  relatitig  to  the  duties  of  excise  directed  or  required  to  be  taken, 
'^  shall  be  liable  to  the  pains  and  penalties  to  which  persons  are 
*^  liable  for  wilful  and  corrupt  perjury." 

The  statute  6  Geo.  4.  c.  106.  entitled  *' An  act  for  the  manage-  ^®'*"^^'^^^„: 
'^  ment  of  the  customs,''  enacts  (by  s.  31.)  that,  *^upon  examina-  tSSthccMt- 
'^  nations  and  inquiries  made  by  any  surveyor-general  of  the  cus-  tomt, 
"  toms,  or  anv  inspector-general  of  the  customs,  for  ascertaining 
'^  the  truth  of  facts  relative  to  the  customs,  or  the  conduct  of  offi- 
<'  cers  or  persons  employed  therein,  and  upon  the  like  examina- 
^^  tions  and  inquiries  made  by  the  collector  and  controller  of  any 
**  out-port  in  the  United  Kingdom,  or  of  any  i>ort  in  the  Isle  of 
^'  Man,  or  made  by  any  person  or  persons  in  any  of  the  British 
'^  possessions  abroistd,  appointed  by  the  commissioners  of  his  Ma- 
^^  jesty's  customs  to  make  such  -examinations  and  inquiries,  any 
**  person  examined  before  him  or  them  as  a  witness  shall  deliver 
'^  his  testimony  on  oath,  to  be  administered  by  such  of  the  sur- 
^^  veyors-general,  or  such  of  the  inspectors-general,  or  such  col- 
^^  lector  and  controller,  or  such  person  or  persons  as  shall  examine . 
^^  him,  and  who  are  hereby  authorized  to  administer  such  oath, 
'*  and  if  such  person  shall  be  convicted  of  making  a  false  oath, 
'^  touching  any  of  the  facts  so  testified  on  oath,  or  of  giving  false 
^'  evidence  on  his  examination  on  oath,  before  any  of  the  sur- 
'^  veyors-general  or  inspectors-general  of  the  customs,  or  such 
'^  collector  and  controller,  or  such  person  or  persons,  in  con- 
"  formity  to  the  directions  of  this  act,  every  such  person  so  con- 
^^  victed  as  aforesaid  shall  be  deemed  guilty  of  perjury,  and  shall 
'^  be  liable  to  the  pains  and  penalties  to  which  persons  are  liable 
'*  for  wilful  and  corrupt  perjury." 

The  statute  43  Geo.  3.  c.  56.  entitled,  "An  act  for  regulating  Pcijoiyinw- 
"  the  vessels  carrying  passengera  from  the  United  Kingdom  to  ^^^"^^ 

his  Majesty's  plantations  and  settlements  abroad,  or  to  foreign  reign  setUe- 

parts,  with  respect  to  the  number  of  such  passengers,"  enacts,  menti. 
"  (by  s.  20.)  "  That  if  any  person  taking  any  oath  by  this  act 
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*'  authorized  or  required  to  be  taken^  shall  thereby  commit  wilful 
**  perjury,  or  if  any  person  shall  unlawfully  procure  or  suborn  any 
person  to  take  any  oath  by  this  act  authorized  or  required  to  be 
taken,  whereby  such  person  shall  commit  wilful  perjury,  every 
^'such  person  shall  incur  and  suffer  the  like  pains  and  penalties 
'^  as  are  by  law  inflicted  upon  persons  comuiitting  wilful  and  cor- 
^^  rupt  perjury,  or  subornation  of  perjury,  in  Great  Britain  and 
"  Ireland  respectively." 

The  last  stamp  act,  55  Geo.  3.  c.  184.  s.  53.  contains  a  general 
provision  in  respect  of  oaths  relating  to  the  stamp  duties ;  and 
enacts,  ^^  That  all  and  every  person  and  persons  before  whom  any 
'^  affidavit  or  solemn  affirmation  is  or  sh^  be  required  or  directed 
'^  to  be  made  by  this  or  any  former  or  future  act  of  parliament 
'^  relating  to  any  stamp  duties,  shall  be,  and  they  are  hereby  au- 
'^  thorized  to  take  the  same  and  administer  the  proper  oath  or 
^^  affirmation  for  that  purpose ;  and  if  any  person  making  any 
'^  suth  affidavit  or  affirmation  shall  knowingly  and  wilfully  make 
'^  a  false  oath  or  affirmation  of  or  concerning  any  of  the  matters 
''  to  be  therein  specified  and  set  forth,  every  person  so  offending 
'^  and  being  thereof  lawfully  convicted,  shall  be  subject  and  liable 
'^  to  such  pains  and  penalties  as  by  any  law  now  in  force,  persons 
^^  convicted  of  wilful  and  corrupt  perjury,  are  subject  and  liable 
"  to."  The  statute  54  Geo.  3.  c.  133.  "  An  act  for  enabling  the 
'^  commissioners  of  stamps  to  makp  allowances  for  spoiled  stamps 
^^  on  policies  of  assurance,  and  for  preventing  frauds  relating 
**  thereto,"  enacts,  (by  s.  13.)  **That  if  any  person  making  any 
^^  such  affidavit  or  affirmation  as  aforesaid,  shall  knowingly  and 
'^  wilfully  make  a  false  oath  or  affirmation,  of  or  concerning  any  of 
^^  the  matters  to  be  therein  specified  or  set  forth,  every  person  so 
'^  offending,  and  being  thereof  lawfully  convicted,  shall  be  subject 
^'  and  liable  to  such  pains  and  penalties  as  by  any  law  now  in  force 
'^  persons  convicted  of  wilful  and  corrupt  perjury  are  subject  and 
iiaDie  no. 

The  statute  39  &  40  Geo.  3.  c.  89.  entitled,  "  An  act  for  the 
^^  better  preventing  the  embezzlement  of  his  Majesty's  naval,  ord- 
"  nance,  and  victualling  stores,"  enacts,  (by  s.  36.)  "  That  if  any 
^^  person  upon  examination  on  oath  or  affirmation  before  any  com- 
**  missioners  of  the  navy,  ordnance,  or  victualling  respectively,  or 
^'  before  any  justice  of  the  peace  in  Great  Britain,  in  foiy  matter 
^^  relating  to  the  execution  of  this  act,  shall  wilfully  and  corruptly 
"  give  false  evidence,  or  shall,  in  any  information  or  deposition 
sworn,  or  affirmation  taken  in  writing  before  any  such  commis- 
sioner or  justice,  wilfully  and  corruptly  swear  or  affirm  any 
"  matter  or  thing  which  shall  be  false  or  untrue,  every  such  per- 
"  son  so  offending,  and  being  thereof  lawfully  convicted,  shall  be 
'^  and  is  hereby  declared  to  be  subject  and  liable  to  the  like  pains 
'^  and  penalties  as  any  persons  convicted  of  wilful  and  corrupt 
"  perjury  are  by  any  law  now  in  force  subject  and  liable  to." 

The  statute  65  Geo.  3.  c.  15/.,  by  which  the  courts  of  law  and 
equity  in  Ireland  were  empowered  to  grant  commissions  for  tak- 
ing affidavits  in  all  parts  of  Great  Britiain,  enacts,  (by  s.  8.) 
"  That  every  person  who  shall  in  England  or  Scotlatid,  be  sworn 
'^  or  deponed^  and  examined  as  a  witness,  or  sworn  or  deponed 
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to  the  truth  of  any  answer  or  plea  or  affidavits  before  any  officer 

or  officers  who  shall  be  appointed  under  the  authority  of  this 
^^  act  for  taking  the  same,  and  who  shall,  in  his  or  her  answer, 
"  plea,  or  affidavit,  wilfully  swear  or  depone  falsely,  shall  be 
"  deemed  guilty  of  perjury,  and  shall  incur  and  be  liable  to  the 
'^  same  pains  and  penalties  as  if  such  person  had  wilfully  sworn  or 
"  deponed  falsely  in  the  open  court,  wherein  the  suit  in  which 
"  such  oath  was  so  taken  then  depended.'* 

The  statute  56  Geo.  3.  c.  60.  relating  to  the  execution  of  letters  peijury  reiat- 
of  attorney,  and  wills  of  petty  officers,  seamen,  and  marines  in  the  i°srto  thewUis 
navy   enacts    (by  s.  19.)  "That  if  any  person  or  persons  shall  ^.l^*:;:;,. 

Wilfully  and  knowingly  falsely  make  oath  or  affirmation  to  any  men  and  ma- 
"  of  the  matters  hereinbefore  directed  to  be  verified  on  oath  or  "»«•• 
'^  affirmation,  or  suborn  any  other  person  or  persons  so  to  do, 
"  every  such  person  or  persons  so  offending  shall  be  subject  and 
'^  liable  to  the  sailie  pains,  penalties,  and  forfeitures  as  persons 

guihy  of  wilful  and  corrupt  perjury,  or  subornation  of  perjury, 

are  by  any  law  or  laws  now  in  force  subject  and  liable  to."  The 
67  Geo,  3.  c.  127*  s.  4.,  in  order  to  bring  into  one  act  the  several 
provisions  made  for  the  prevention  and  punishment  of  the  crimes 
of  personation  and  forgery,  for  the  purpose  of  obtaining  prize- 
money,  enacts,  ^^  That  if  any  person  or  persons  shall  willingly  and 
*^  knowingly  take  a  false  oath  to  obtain  the  probate  of  any  will  or  . 
^'  wills,  or  to  obtain  letters  of  administration,  in  order  to  receive 
*'  or  to  enable  any  other  person  to  receive  any  wages,  pay,  prize- 
'^  money,  bounty-money,  pension-money,  or  other  allowances  of 
*^  money  due  or  supposed  to  be  due  for  or  in  respect  of  the  ser- 
<^  vices  of  any  such  officer,  seaman,  marine,  or  other  person  as 
'^  aforesaid,  performed  or  supposed  to  have  been  performed  on 
'^  board  of  any  ship  or  vessel  of  his  Majesty,  his  heirs,  &c."  such 
offenders  shall  be  deemed  guilty  of  felony  without  clergy. 

By  the  statute  1  &  2  Geo.  4.  c.  61.  s.  6.  which  regulates  the  ap-  perjury  in 
propriation  of  unclaimed  shares  of  prize  money  belonging  to  sol-  matters  reiat- 
diers  and  seamen  in  the  service  of  the  East  India  Company,  it  is  ^^ndia"*^ 
enacted,  that  if  any  person  shall  be  convicted  of  making  a  false  prize  moocj. 
oath  touching  any  of  the  matters  directed  or  required  by  that  act 
to  be  testified  on  oath,  such  person  so  convicted  shall  bo  deemed 
guilty  of  perjury,  and  liable  to  be  punished  as  persons  guilty  of 
perjury  in  England.    And  it  also  provides  for  the  punishment  of 
persons  procuring  or  suborning  any  other  person  to  swear  falsely 
in  any  such  oath. 

The  mutiny  acts  usually  contain  the  following  clause :  (as  in  6  Perjury  by  tbe 
Geo.  4.  c.  5.  s.  150.)  namely,  "  That  any  person  taking  a  false  "^''"^  '"'"•' 
*'  oath  in  any  case  wherein  an  oath  is  required  to  be  taken  by  this 
^'  act,  shall  be  deemed  guilty  of  wilful  and  corrupt  perjury,  and 
'^  being  thereof  duly  convicted,  shall  be  liable  to  such  pains  and 
*'  penalties  as  by  any  laws  now  in  force  any  persons  convicted,  of 
**  wilful  and  corrupt  perjury  are  subject  and  liable  to."(p)     And  And  in  »ff»o/^ 
with  respect  to  naval  courts-martial,  the  22  Geo.  2.  c.  33.  s.  17.  *^*^  *'"*"'^ 
enacts,  "  That  all  and  every  person  and  persons  who  shall  commit 
"  any  wilful  perjury^  in  any  evidence  or  examination  upon  oath  at 

(p)  And  see  a  similar  claase  ia  the  6  Geo.  4.  c.  6.  being  the  act  for  regu- 
lating the  marine  farcei,  s.  60. 
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^*  any  such  court-martial^  or  who  shall  corruptly  procure  or  suborn 
'^  any  person  to  commit  such  wilful  penury,  shall  and  may  be 
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'^  prosecuted  in  his  Majesty's  Court  of  King's  Bench,  by  indict- 
ment or  information  ;  and  every  issue  joined  in  any  such  indict- 
ment or  information  shall  be  tried  by  good  and  lawful  men  of 
the  county  of  Middlesex^  or  such  other  county  as  the  said  Court 
of  King's  Bench  shall  direct  3  and  all  and  every  person  and  per- 
sons, being  lawfully  convicted  upon  any  such  indictment  or  in- 
formation, shall  be  punished  with  such  pains  and  penalties,  as 
are  inflicted  for  the  like  offences  respectively  by  the  5  Eliz.  c.  9. 
«  and  2  Geo.  2.  c.  25." 

The  6  Geo.  4.  c.  78.  s.  29.  enacts,  "  that  in  all  cases  wherein 
^^  by  virtue  of  this  act,  or  any  other  act,  hereafter  to  be  made 
touching  quarantine^  any  examination  or  answer  shall  be  taken 
or  made  upon  oath,  the  person  who  shall  be  authorised  and  re- 
quired to  take  such  examinations  and  answers  shall  and  may 
be  deemed  to  have  full  power  and  authority  to  administer  such 
oaths;  and  if  any  person  who  shall  be  interrogated  or  examined 
shall  wilfully  swear  falsely  to  any  matter  concerning  which 
'^  such  person  shall  depose  or  make  oath  on  such  examin- 
^'  ation,  or  in  such  answer,  or  if  any  person  shall  procure  any 
other  person  so  to  do,  he  or  she  so  swearing  falsely,  or  procur- 
ing any  other  person  so  to  do,  shall  be  deemed  to  have  been 
guilty  of,  and  shall  be  liable  to  be  prosecuted  for  perjury,  or 
subornation  of  perjury,  as  the  case  may  be,  and  shall  suffer  die 
pains,  penalties,  and  punishments  of  the  law,  in  such  case  re- 
spectively made  and  provided." 

The  statute  48  Geo.  3.  c.  104.  entitled,  *^  An  act  for  the  better 
regulation  of  pilots,  and  of  the  pilotage  of  ships  and  vessels 
navigating  the  British  seas,"  enacts  (by  s.  70.)  "that  every  per- 
son, who^  in  any  examination  upon  oath  under  the  provisions  of 
this  act,  shall  wilfully  give  false  testimony  or  a  false  account  of 
the  matter  ^wom  to  by  him,  shall  be  liable  to  be  prosecuted  for 
the  same  by  indictment ;  and.  If  duly  convicted  of  false  swearing 
in  the  premises,  shall  be  subject  and  liable  to  such  punishments, 
disqualifications,  and  disabilities,  as  any  person  would  be  sub- 
"  ject  or  liable  to  for  wilful  and  cornipt  perjury,  in  any  other  case, 
^'  by  the  laws  and  statutes  of  this  realm." 

The  late  act  for  the  registering  of  vessels  4  Geo.  4.  c.  41.  s.  AJ. 
the  registering  enacts,  that  if  any  person  shall  falsely  make  oath  to  any  of  the  roat- 
▼eMe  1.  ^^^g  thereinbefore  required  to  be  verified,  such  person  shall  suffer 

the  like  pains,  &c.  as  are  incurred  by  persons  committing  wilful 
and  corrupt  perjury. 
Peijury  under      The  Statute  5  Geo.  4,  c.  113.  which  was  passed  to  prevent  the 
the  t^e  trade  ^^^^  j^j  giaveg,  enacts  (by  s.  41.)  that  if  any  oath  taken  under  this 

act  shall  be  wilfully  false,  or  if  such  false  oath  shall  be  unlawfully 
or  wilfully  procured  or  suborned,  the  offender  shall  incur  and 
suffer  the  like  pains  and  penalties  as  are  by  law  inflicted  upon  per- 
sons committing  wilful  and  corrupt  perjury  or  subornation  of  per- 
jury respectively*  And  section  58  provides  for  the  proaecntion, 
trial,  and  punishment  of  persons  who  may  give  false  evidence  in 
any  examination  or  deposition,  or  affidavit  had  or  taken  upon  or  in 
any  proceeding  before  the  commissary,  judges,  or  commissioners, 
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mentioned  in  the  act^  or  before  the  secretary  or  registrar  under 
the  treaties^  conventions^  instructions  or  regulations  dierein  men- 
tioned. 

By  the  50  Geo.  3,  c.  65.  an  act  for  uniting  the  offices  of  sur-  Perjury  in  re- 
veyor-general  of  the  land  revenues  of  the  crown,  and  surveyor-  ^^^J^^  ^^^ 
general  of  his  majesty's  woods,  &c.  it  is  enacted;  (s.  11.)  that  any  ^c.of  the    * 
officer  or  other  person,  who  shall  in  any  verification,  or  examination  crown, 
upon  oath  mentioned  in  that  act,  be  guilty  of  wilful  and  corrupt 
perjury,  shall  be  liable  to  be  punished  in  such  manner  as  by  the 
different  laws  and  statutes  then  in  force  for  the  punishment  of  wil- 
ful and  corrupt  perjury. 

The  general  Inclosure  act,  41  Geo.  3.  c.  109.  s.  43.  enacts,  ^^  that  Peijuryby  the 
*^  if  any  person  or  persons  shall,  in  any  examination,  affidavit,  de-  general  incio- 
*^  position,  or  affirmation,  to  be  had  or  taken  in  pursuance  of  this  "^  **'' 
^^  act,  before  such  justice  or  justices,  or  such  commissioner  or 
^'  commissioners,  knowingly  and   wilfully  swear  and  affirm  any 
^^  matter  or  thing  which  shall  be  false  or  untrue,  every  such  per- 
^'  son  so  offending  shall,  on  conviction  thereof,  be  deemed  guilty 
'^  of  perjury,  and  shall  suffer  the  like  pains  and  penalties  as  per- 
**  sons  guilty  of  wilful  and  corrupt  perjury  are  npw  subject  and 
«'  liable  to.*' 

The  registry  act  for  the  West  Riding  of  Yorkshire,  2  &  3  Ann,  Peijnry  under 
c.  4.  enacts  (by  s.  19.)  "  that  if  any  person  or  persons  shall  at  any  o^^/f^yort. 
^^  time  forswear  himself  before  the  said  register  or  his  deputy,'  or  shire  and  Mid- 
*^  before  any  Judge  or  master  in  Chancery,  in  any  of  the  cases  dlesex. 
*'  aforesaid,  and  be  thereof  lawfully  convicted,  such  person  or  per- 
^^  sons  shall  incur  and  be  liable  to  the  same  penalties,  as  if  the  same 
**  oath  had  been  made  in  any  of  the  courts  of  record  at  West- 
^'  minster."    A  similar  provision  is  contained  also  in  the  5  &  6 
Ann.  c.  18.  which  regulates  the  inrolment  of  bargains  and  sales 
of  lands,  &c.  in  the  same  Riding ;  in  the  Middlesex  registry  act, 
7  Ann.  c.  20.  s.  15.;  and  also  in  the  8  Geo.  2.  c.  6.  s.  33.  which 
relates  to  the  registry  of  deeds,  &c.  in  the  North  Riding  of  the 
county  of  York. 

The  Bribery  act  2  Geo.  2.  c.  24.  ^ves  the  form  of  an  oath  or  Perjury  by 
affirmation  (in  the  case  of  a  Quaker,)  to  be  taken  by  electors,  and  ^q^%^^'oa 
the  form  of  an  oath  to  be  taken  by  the  returning  officer ;  and  then 
enacts  (by  s.  5.)  "  that  if  any  returning  officer,  elector  or  person 
^'  taking  the  oath  or  affirmation  hereinbefore  mentioned,  shall  be 
'^  guilty  of  wilful  and  corrupt  perjury,  or  of  false  affirming,  and  be 
"  thereof  convicted  by  due  course  of  law,  he  shall  incur  and  suffer 
^^  the  pains  and  penalties,  which  by  law  are  enacted  or  inflicted  in 
*^  case's  of  wilful  and  corrupt  perjury."    And  the  18  Geo.  2.  c.  18.  is  Geo.  2.  c 
8.  1.  after  giving  the  form  of  an  oath  or  affirmation  to  be  taken  by  l^* 
freeholders  at  county  elections,  enacts,  that  *'  in  case  any  freeholder 
*^  or  other  person  taking  the  said  oath  or  affirmation  hereby  ap- 
*^  pointed,  shall  thereby  commit  wilful  perjury,  and  be  thereof  con- 
*^  yicted,  and  if  any  person  do  unlawfully  and  corniptly  procure  or 
^'  suborn  any  freeholder,  or  other  person,  to  take  the  said  oath  or 
^^  affirmation,  in  order  to  be  polled,  whereby  he  shall  commit  such 
*^  wilful  perjury,  and  shall  be  thereof  convicted,  he  and  they  for 
^'  every  such  offence,"  shall  incur  such  pains  and  penalties  as  are 
''  in  and  by  two  acts  of  parliament,"  (the  one  the  5  Eliz.  c.  9.^  the 
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other  the  2  Geo.  2.  c.  25.)  "  contrary  to  the  said  acts."  The  wor4 
inJUctedf  or  some  word  of  like  signific^tioD^  appears  to  have  been 
omitted  in  the  conclusion  of  this  section. 

The  statute  10  Geo.  3.  c.  16.  (q)  entitled  "  an  act  to  regulate  the 
^^  trials  of  controverted  elections  or  returns  of  members  to  serve  in 
^^  Parliament/'  provides  for  the  appointment  of  select  committees, 
and  directs  certain  oaths  to  be  taken ;  and  then  by  s.  29.  enacts 
^*  that  the  oaths  by  this  act  directed  to  be  taken  in  the  house,  shall 
be  administered  by  the  said  clerk  or  clerk  assistant,  in  the  same 
manner  as  the  oaths  of  allegiance  and  supremacy  are  administered 
^'  in  the  House  of  Commons;  and  that  the  oaths  by  this  act  directed 
"  to  be  taken  before  the  said  select  committee,  shall  be  adminis- 
^'  tered  by  the  clerk  attending  the  said  select  committee ;  and  tiiat 
'^  all  persons  who  shall  be  guilty  of  wilful  and  corrupt  perjury  in 
any  evidence  which  they  shall  give  before  the  house,  or  the  said 
select  committee,  in  consequence  of  the  oath  which  they  shall 
'^  have  taken  by  the  direction  of  this  act,  shall,  on  conviction 
"  thereof,  incur  and  suffer  the  like  pains  and  penalties,  to  which 
^'  any  other  person  convicted  of  wilful  and  corrupt  perjury,  is  lia- 
'^  ble  by  the  laws  and  statutes  of  this  realm.'' 

The  statute  6  Geo.  4.  c.  16.  entitled  ^^An  act  for  amending  the  laws 
^^  relating  to  bankruptcy,"  enacts  (by  s.  99.)  *^  that  any  bankrupt  or 
^^  other  person  who  shall,  in  any  examination  before  the  commis* 
^'  sioners,  or  in  any  affidavit  or  deposition  authorised  or  directed  by 
^^  the  present,  or  any  act  hereby  repealed,  wilfully  and  corruptly 
'^  swear  falsely,  being  convicted  thereof,  shall  suffer  the  pains  and 
penalties  in  force  against  wilful  and  corrupt  perjury;  and  where 
any  oath  is  hereby  directed  or  required  to  be  taken  or  adminis- 
tered, or  affidavit  to  be  made  by  or  to  any  party,  such  party,  if 
'^  a  Quaker,  shall  or  mi^  make  solemn  affirmation,  and  such 
^^  Quaker  shall  incur  such  danger  or  penalty  for  refusing  to  make 
"  such  solemn  affirmation  in  such  matters,  when  thereto  required, 
^'  as  is  hereby  provided  against  persons  refusing  to  be  sworn;  and 
'^  all  Quakers  who  shall,  in  any  such  affirmation  knowingly  and 
*^  wilfully  affirm  falsely,  shall  suffer  the  same  penalties  as  are  pro- 
vided against  persons  guilty  of  wilful  and  corrupt  perjury ;  and 
all  persons  before  whom  oaths  or  affidavits  are  hereby  directed 
to  be  made,  are  respectively  empowered  to  administer  the  same, 
*^  and  also  such  solemn  affirmation  as  aforesaid," 

The  statute  7  Geo.  4.  c.  57.  entitled  '^  An  act  to  amend  and  con- 
*'  solidate  the  laws  for  the  relief  of  insolvent  debtors  in  England," 
enacts  (by  s.  71-)  ^Hhat  if  any  prisoner  who  shall  apply  for  his  or 
**  her  discharge  under  the  provisions  of  this  act,  or  any  other  per- 
'^  son  taking  an  oath  under  the  provisions  of  this  act,  shall  wilfully 
"  forswear  and  perjure  himself  or  herself,  in  any  oatb  to  be  taken 
*^  under  this  act,  and  shall  be  lawfully  convicted  thereof,  he  or  she 
"  so  offending,  shall  suffer  such  punishment  as  may  by  law  be  in- 
^^  fticted  on  persons  convicted  of  wilful  and  corrupt  peijury ;  and 
'*  that  in  all  cases  wherein  by  this  act  an  oath  is  required,  the 
'^  solemn  affirmation  of  any  person,  being  a  Quaker,  shall  and  may 
"  foe  accepted  and  taken  in  lieu  thereof ;  and  that  every  person 
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^'  making  such  affirmatioD^  who  shall  be  convicted  of  wilful  false 
^^  affirmation,  shall  incur  and  suffer  such  and  the  same  penalties 
^^  as  are  Inflicted  and  imposed  upon  persons  convicted  of  wilful 
^'  and  corrupt  perjury.'* 

There  are  also  some  statutes  of  limited  and  local  operation  Peijuryby 
which  contain  enactments  respecting  perjury,  a  few  of  which  may  statutes  of  li- 
be  briefly  noticed.  The  11  Geo.  1.  c.  18.  s.  3.  relates  to  false  ^^o^craU^^^^^^ 
oaths  taken  at  elections  for  the  city  of  London;  the  44  Geo.  3.  c. 
60.  s.  4.  to  perjury  at  elections  for  Aylesbury ;  the  47  Geo.  3. 
se^s.  2.  c.  109.  s.  123.  (local  act)  to  perjury  under  the  Dublin 
improvement  act;  the  47  Geo.  3.  sess.  2.  c.  68.  s.  149.,  66  Geo. 
3.  c.  21.  s.  49.,  and  56  Geo.  3.  c.  78.  s.  50.  (local  acts)  relate  to 
fabe  oaths  taken  in  the  course  of  the  vending,  admeasurement^ 
&c.  of  coals  in  London,  and  certain  places  in  the  neighbouring 
counties  ;  and  the  55  Geo.  3.  c.  99.  s.  16.  (local  act)  to  false  oaths 
taken  in  respect  of  bread  sold  in  London,  or  within  the  bills  of 
mortality.  These  statutes^  and  others  of  a  similar  kind,  either 
provide  that  the  offenders  shall  be  punishable  under  the  &  Eliz.  c. 
9.,  and  the  2  Geo.  2.  c.  25.  s.  2.,  or  (which  is  more  generally  the 
case)  enact,  ^^  that  they  shall  be  subject  and  liable  to  the  pains  and 
*^  penalties,  which  persons  convicted  of  wilful  and  corrujit  peijury 
^^  are  subject  and  liable  to." 

With  respect  to  the  first  of  the  statutes  above  set  forth,  namely.  Construction 
the  5  Eliz.  c.  9.  as  it  is  but  little  resorted  to  at  the  present  time,  °^^[j®  '5*^9*^* 
on  account  of  prosecutions  upon  it  being  more  difiScult  than  at 
the  common  law;  and  as  it  did  not  alter  the  nature  of  the  offence^ 
but  merely  enlarged  the  punishment,  («)  a  brief  statement  of  some 
of  the  principal  points  decided  upon  its  construction  will  probably 
be  deemed  sufficient. 

In  many  instances  an  indictment  will  lie  at  commoti  law,  when 
it  will  not  lie  upon  this  statute.  Thus  where  a  witness  for  the 
King  swears  falsely,  he  cannot  be  indicted  on  the  statute. (^) 

It  has  been  adjudged,  that  a  man  cannot  be  guilty  of  peijury 
within  this  statute,  in  any  case  wherein  he  may  not  possibly  be 
guilty  of  subornation  of  perjury  within  it ;  on  the  ground  that  it 
is  reasonable  to  give  the  whole  statute  the  same  construction ; 
and  that  it  cannot  well  be  intended,  that  the  makers  of  it  meant 
to  extend  its  purview  farther  as  to  perjury,  which  they  appear  to 
have  considered  as  the  less  crime,  than  to  subornation  of  per- 
jury, which  they  seem  to  have  esteemed  the  greater :  and,  there- 
fore, since  the  clause  concerning  subornation  of  peijury,  mention- 
ing only  matters  depending  by  writ,  bill^  plaint,  &c  information, 
concerning  hereditaments^  goods,  debtSy  or  damages,  &c.  does  not 
extend  to  {)erjury  on  an  indictment  or  criminal  information ;  the 
clause  concerning  perjury,  though  penned  in  more  general  words, 
has  been  adjudged  to  come  under  the  like  restriction,  (w)  And  it 
has  also  been  resolved,  that  as  the  clause  concerning  subornation 
of  perjury  relates  only  to  perjury  by  witnesses,  that  concerning 
perjury  extends  to  no  other  perjury  than  that  of  a  witness  ]  and, 
therefore,  not  to  perjury  in  an  answer  in  chancery;  or  in  swearing 
the  peace  against  a  man ;  or  in  a  presentment  by  a  homager  in  a 

i$)  Bastoa  r.  Goncb,  S  Salk.  «69.  («)  5  Bac.  Abr.   PiBrfuty,  (B).    I 

(I)  Id.  ibid.  Hawk.  P.  C.  c.  69.  s.  19. 
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court  baron;  or  in  a  wager  of  law;  or  in  swearing  before  com- 
juissioners  of  inquiry  of  the  King's  title  to  lands,  (j?)  And  by  the 
opinions  of  some,  a  false  affidavit  against  a  man,  in  ^  court  of 
justice^  is  not  within  the  statute,  (y)  But  it  is  observed,  that  if 
such  affidavit  be  by  a  third  person,  and  relate  to  a  cause  depending 
in  suit,  before  the  Court,  and  either  of  the  pities  in  variance  be 
grieved,  hindered,  or  molested,  in  respect  of  such  cause,  by  reason 
of  the  perjury,  it  may  be  strongly  argued,  that  it  is  within  the 
purview  of  the  statute. (z)  It  seems  to  be  the  better  opinion,  that 
a  false  oath  before  the  sheriff  on  a  writ  of  inquiry  of  damages,  i» 
within  the  statute,  (a) 

It  has  been  collected  from  the  clause  giving  an  action  to  the 
party  grieved,  that  no  false  oath  is  within  the  statute,  which  does 
not  give  some  person  a  just  cause  of  complaint ;  and,  therefore, 
that  if  the  thing  sworn  be  true,  though  it  be  not  known  by  him 
that  swears  it  to  be  so,  the  oath  is  not  within  the  statute,  because 
it  gives  no  good  ground  of  complaint  to  the  other  party,  who  would 
take  advantage  of  another's  want  of  sufficient  evidence  to  make 
out  the  justice  of  the  cause.  (A)     And  upon  the  same  ground  no 
false  oath  can  be  within  the  statute,  unless  the  party  against 
whom  it  was  sworn  suffered  some  disadvantage  by  it :  therefore, 
in  every  prosecution  on  the  statute,  it  is  necessary  to  set  forth  the 
record  wnerein  the  perjury  is  supposed  to  have  been  committed, 
and  to  prove  at  the  trial  that  there  is  such  a  record,  either  by 
actually  producing  it,  or  by  an  attested  copy ;  and  it  is  necessary 
not  only  to  set  forth  in  the  pleadings  the  point  wherein  the  false 
oath  was  taken,  but  to  shew  also  how  it  conduced  to  the  proof  or 
disproof  of  the  matter  in  question. (c)     And  if  an  action  on  the 
*  statute  be  brought  by  more  than  one,  it  is  necessary  to  shew  how 
the  perjury  was  prejudicial  to  each  of  the  plaintiffs. (cf)     But  it 
seems  that  a  perjury,  which  tends  only  to  aggravate  or  extenuate 
the  dam^lges,  is  as  much  within  the  statute  as  a  perjury  that 
goes  directly  to  the  point  in  issue;  and  that  perjury  committed  in 
a  cause  wherein  an  erroneous  judgment  is  given,  is  a  good  ground 
of  a  prosecution  upon  the  statute  till  the  judgment  be  reversed. (e) 
Indictment  on       It  has  been  holden  that  every  indictment  or  action  upon  this 
the5Eliz.c.9.  g^tute  must  exactly  pursue  the  words  of  it;  and,  therefore,  if  it 
allege  that  the  defendant  deposed  such  a  matter /a/^o  et  deceptivi^ 
or /also  et  corrupt^,  or  fako  et  voluntarily  without  saying  volun- 
tarit  et  corrupte^  it  is  not  good,  though  it  conclude  that  sic  volun- 
tarium  et  comiptum  commisit  perjurium  contra  formam  statutij 
Sfc.    Also  it  4ti  said  to  be  necessary  expressly  to  shew  that  the 
defendant  was  sworn;  and  that  it  is  not  sufficient  to  say  that 


(x)  1  Hawk.  P.  C.  c.  69.  s.  eo.  5 
Bac.  Abr.  Perjury ^  (B), 

(y)  2  Roll.  Abr.  77.  I  Roll.  79. 
8  Keb.  345. 

(z)  1  Hawk.  P.  C.  c.  69.  s.  %1. 

(fl)  6  Bac.  Abr.  Perjury^  (B).  1 
Hawk.  P.  C.  c.  69.  s.  21. 

(»)  1  Hawk.  P.  C.  c.  69.  8.  22.  6 
Bac.  Abr.  Perjury,  (B).  We  have  seen 
that  this  is  otherwise  at  common  law. 
AfUe^bXH. 


[c)  5  Bac.  Abr.  Pwjury^  (B).     1 
Hawk.  P.  C.  c.  69.  s.  23. 

(<f)  Id,  ibid. 

{e)  1  Hawk.  P.  C.  c.  69.  s.  23,  5 
Bac.  Abr.  Perjury^  (B).  In  1  Hawk. 
P.  C.  c.  69.  s.  4.  there  is  a  ftuere  whe- 
ther perjury  in  a  court,  whose  nro- 
ceedings  are  afterwards  reTersea  by 
error,  may  not  still  be  punished  as 
P^^rjnry,  notwithstanding  sttch  ^ 
versal  ? 
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tacio  per  se  sacro  evangelio  deposuit.  But  there  is  no^need  to 
shew  whether  the  party  took  the  false  oath  through  the  suborna- 
tion of  another,  or  of  his  own  act,  though  the  words  of  the  statute 
are,  ^^  If  persons  hy  subornation j  Sfc.  or  their  own  act,  Sfc.  shall 
commit  wilful  periury;*'  for  there  being  no  medium  between  the 
branches  of  this  distinction,  they  seem  to  be  put  in  ex  abundantiy 
and  to  express  no  more  than  the  law  would  have  implied,  and, 
therefore,  operate^  nothing.  (/) 

It  seems  that  if  perjury  be  committed  that  is  within  this  sta- 
tute, but  the  indictment  concludes  not  contra  formam  statuti,  yet 
it  is  a  good  indictment  at  common  law,  but  not  to  bring  the 
offender  within  the  corporal  punishment  of  the  statute.  (^) 

For  the  purpose  of  facilitating  prosecutions  for  perjury,  and  of  F«^»li^«"  » 
preventing  great  offenders  from  escaping  punishment  by  reason  Mcotions^for 
of  the  expense  attending  prosecutions,  the  statute  23  Geo.  2.  c.  11.  perjury, 
s.  3.  enacts,  ^^  that  it  shidl  and  may  be  lawful  to  and  for  any  of  23  Geo.  2.  c 
"  his  Majesty's  justices  of  assize,  or  nisi  prius,  or  general  gaol  V'.*'^'  7^^ 
**  delivery,  or  of  any  of  the  great  sessions  of  the  principality  of  giief  &c!  may 
'^  Wales,  or  of  the  counties  palatine ;  and  they  are  hereby  au-  direct  any 
*^  thorized  (sitting  the  court,  or  within  twenty-four  hours  after,)    ^''°"*  ^l^^''* 
'*  to  direct  any  person  examined  as  a  witness  upon  any  trial  be-  foj'^ijury, 
'^  fore  him  or  them,  to  be  prosecuted  for*  the  said  offence  of  per-  and  assign 
'^  jury,  in  case  there  shall  appear  to  him  or  them  a  reasonable  co'W'**^  *^- 
"  cause  for  such  prosecution,  and  that  it  shall  appe;u:  to  him  or 
"  them  proper  so  to  do  ;  and  to  assign  the  party  injured,  or  other 
'^  person  undertaking  such  prosecution,  counsel,  who  shall  and 
**  are  hereby  required  to  do  their  duty  without  any  fee,  gratuity, 
^  or  reward  for  the  same :  and  every  such  prosecution,  so  directed 
'^  as  aforesaid,  shall  be  carried  on  without  payment  of  any  tax  or 
"  duty,  and  without  payment  of  any  fees  in  court,  or  to  any 
<^  officer  of  the  court  who  might  otherwise  claim  or  demand  the 
*'  same.    And  the  clerk  of  assize,  or  his  associate  or  prothonotary, 
**  or  other  proper  officer  of  the  court  (who  shall  be  attending 
^'  when  such  prosecution  is  directed)  shall,  and  is  hereby  required, 
*'  without  any  fee  or  reward,  to  give  the  party  injured,  or  other 
"  person  undertaking  such  prosecution,  a  certificate  of  the  same 
^'  being  directed,  together  with  the  names  of  the  counsel  assigned 
^'  him  by  the  Court;  which  certificate  shall  in  all  cases  be  deemed 
*^  sufficient  proof  of  such  prosecution  having  been   directed  as 
'^  aforesaid,  provided  that  no  such  direction  or  certificate  shall  be 
^^  given  in  evidence  upon  any  trial  to  be  had  against  any  person 
^^  upon  a  prosecution  so  directed  as  aforesaid/' 

The  same  statute  also  makes  provision  for  the  more  easy  fram-  ProFision  for 
ing  of  indictments  for  perjury  and  subornation  of  perjury.    The  the  more  easy 
first  section,  reciting  that  by  reason  of  the  difficulties  attending  dtetoenu.  *"" 
prosecutions  for  peijury  and  subornation  of  perjury,  those  heinous 
crimes  had  frequently  gone  unpunished,  enacts,  **  that  in  every 
*'  information  or  indictment  to  be  prosecuted  against  any  person 
**  for  wilful  and  corrupt  perjury,  it  shall  be  sufficient  to  set  forth 
^  the  substance  of  the  o£&nce  charged  upon  the  defendant,  and  by 
'^  what  Court,  or  before  whom  the  oath  was  taken  (averring  such 

r 

(/)  1  Hawk.  P.  C.  c.  69.  9.  17,  18.      thorilics  there  cited, 
ft  Bac.  Abr.  Perjury,  (B).  and  the  au-         (£)  8  Hale»  191, 192. 
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^^  Court,  or  person  or  persons  to  have  a  competent  authority  to 
'^  administer  the  same)    together  with  the  proper  averment  or 
^^  averments  to  falsify  the  matter  or  matters,  wherein  the  perjury 
^^  or  perjuries  is  or  are  assigned,  without  setting  forth  the  biU,  an- 
swer, information,  indictment,  declaration,  or  any  part  of  any 
record  or  proceeding,  either  in  law  or  in  equity,  other  than  as 
'^  aforesaid  ;  and  without  setting  forth  the  commission  or  autho- 
"  rity  of  the  Court,  or  person  or  persons  before  whom  the  perjury 
'^  was   committed/'     And   the  second  section  enacts,  '^  that  in 
every  information  or  indictment  for  subornation  of  perjury^  or 
for  corrupt  bargaining  or  contracting  with  others  to  commit 
'^  wilful  and  corrupt  perjury,  it  shall  be  sufficient  to  set  forth  the 
^'  substance  of  the  offence  charged  upon  the  defendant,  wiUiout 
'^  setting  forth  the  bill,  answer,  information,  indictment,  declara- 
^^  tion,  or  any  part  of  any  record  or  proceeding,  either  in  law  or 
^^  equity,  and  without  setting  forth  the  commission  or  authority 
^^  of  the  Court,  or  person  or  persons  before  whom  the  perjury  was 
*^  committed,  or  was  agreed  or  promised  to  be  committed/' 

It  was  lamented  by  a  very  great  Judge,  that  the  party  prose- 
cuting for  perjury,  did  not  more  frequently  avail  himself  of  this 
b€*attended"to  excellent  law,  made  for  the  purpose  of  obviating  difficulties  in 
in  drawing  in-  drawing  the  indictments. (A)     In  the  case  in  which  this  remark 
a:^^      *-         ^^g  made,  the  commission  at  the  Admiralty  session  had  been  un- 
necessarily *set  forth  in  the  indictment;  and  it  was  admitted  that 
where  a  prosecutor  undertakes  to  set  out  in  the  indictment  more 
of  the  proceedings  than  he  need  under  this  statute,  he  must  set 
them  forth  correctly ;  but  it  was  holden  that  the  commiEsion  at 
the  Admiralty  session  being  set  forth  as  directed  to  A.,  B.,  and 
C,  and  others  not  named,  of  which  number  A.,  B.,  and  C, 
amongst  others,  should  always  be  one,  the  Court  must  take  it  to 
mean  that  if  either  of  the  persons,  named  of  the  quorum,  were 
present,  it  would  be  sufficient.  (?) 

It  has  been  holden,  on  motion  in  arrest  of  judgment,  that  se- 
sons  not  to  be  veral  persons  cannot  be  joined  in  one  indictment  for  perjury,  the 
indktmcnt°for  crime  being  in  its  nature  several.  (&)  But  this  does  not  apply  to 
perjury.  subornation  of  perjury.(/) 

Venne.  With  respect  to  the  venue  in  an  indictment  for  peijury  it  may 

be  briefly  observed  that  the  parish  or  place,  unless  used  as  giving 
some  specific  local  description,  will  not  be  material ;  and  that  it 
will  be  sufficient  to  shew  the  offence  committed  any  where  within 
the  county.  But  it  seems  to  be  necessary  that  a  place  should  be 
stated  in  the  indictment  to  which  a  venue  may  be  properly 
awarded  :  and  an  indictment  was  holden  to  be  bad  for  laying  the 
offence  to  have  been  committed  ^^  at  the  Guildhall  of  the  city  of 


The  provi- 
sions of  this 
statute  should 


dictments. 


Several  pcr- 


(h)  By  Lord  KenyoD,  C.  J.,  in  Rex 
V.  Dowiin,  5  T.  R.  317.  And  a  case 
is  mentioned  in  which  the  Court  of 
K.  B.  referred  an  indictment  for  per- 
jury, which  had  been  removed  from 
Hick's  Hall,  to  the  master,  to  see 
what  part  of  the  record  was  unneces- 
sary; and  made  an  order  that  the 
clerk  of  the  peace  should  pay  the  ex* 
pence  incurred  by  such  unnecessary 


part  The  indictment  was  drawn  to 
an.ezorhitant  length,  by  stating  all 
the  continuances  on  the  former  pro* 
aecution,  &c.     1  Leach  201. 

(I)  Rex  V.  Dowlin,  5  T.  R.  SI  1. 

{k)  Rex  V*  Philips  and  another,  % 
Str.  921. 

(/)  Reg.  V.  Rhodes  and  another,  8 
Ld.  Ray m*  886^ 
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London/'  without  stating  any  parish  or  ward.(9n)  In  a  caee 
where  perjury  had  been  committed  in  the  booth-hall  within  the 
limits  of  the  city  of  Gloucester,  which  is  a  county  of  itself^  on 
the  trial  of  a  cause  before  a  jucy  of  the  couuOy  ait  large,  it  was 
holden  that  the  indictment  might  be  found  and  tried  by  jnriies  of 
the  county  at  large. (n)  A  sufficient  venue  was  holden  to  be  laid' 
on  the  act  of  taking  the  false  oath  in  a  case  where  perjury  was  as- 
signed on  an  affidavit  of  an  attorney  of  the  Court  made  in  answer 
to  a  summary  application  against  him,  and  where  it  wae  objected 
that  it  was  not  stated  where  the  Court  was  holden  when  the  ori*- 
ginal  application  was  made^^  or  when  the  rule  was  made,  calling, 
upon  the  defendant  to  answer  the  charge,  (o)  In  the  instance  of 
making  an  affidavit  in  the  country^  the  party  is  not  to  be  indicted 
where  the  affidavit  may  happen  to  be  used^  but  in  the  county 
where  the  oiFence  was  complete,  b^  making  the  false  oath.^ji?) 

The  indictment  must  also  contain  an  allegation  of  time  ;  which  ^negation  of 
is  sometimes  material  and  necessary  to  be  laid  with  precision,  and  J^^e^Jj*  "*' 
sometimes  not.  (9)  Where  it  is  not  material^  it  need  not  be  posi*- 
tively  averred ;  and,  if  under  a  videlicet,  maybe  rejected,  (r)  la 
a  case  where  an  indictment  for  peijury,  charged  to  have  been. 
committed  in  the  defendant's  answer  to  a  bill  of  discovery  filed  in 
the  Court  of  Exchequer,  alleged  that  the  bill'  was  filed  on  a  day. 
specified,  it  was  holden  that  the  day  was  not  material,  as  it  was 
not  alleged  as  part  of  the  record ;  and,  therefore,  that  it  was  no 
variance,  though  the  bill,  when  produced,  appeared  to  be  entitled 
generally  of  a  preceding  term.(«)  But  in  the  same  case  where  an 
assignment  of  perjury  alleged  that  the  defendant,  at  the  time  of 
effecting  a  policy  of  insurance  purporting  to  have  been  under^- 
written  by  A.,  B.,  C,  and  others,  on  a  day  specified,  well  knew, 
&G.  and  it  appeared  on  producing  the  policy  that  A.  underwrote  it 
on  a  different  day,  the  defect  was  holden  to  be  fatal,  although  it 
appeared  that  B.,  C,  &c.  did  underwrite  the  policy  on  that 
day.(/)  Where  the  perjury  was  assigned  in  answer  to  a  bUl  al- 
leged to  have  been  filed  in  a  particular  term,  and  a  copy  produced 
was  of  a  bill  amended  in  a  subsequent  term,  by  order  of  the  Court, 
it  was  held  to  be  no  variance,  the  an>ended  bill  being  part  of  the 
original  bill.(t£) 

It  is  proper  to  make  such  a  statement  by  way  of  inducement  Necenary 
as  will  be  sufficient  to  explain  the  assignment  of  peijury,  and  »tatemcntt  la 
make  it  intcHigible  and  consistent.    And  the  statements  in  the  \i^l^^    ^' 
indictment  must,  in  general,  be  made  with  great  accuracy.    An  ygrimices. 
indictment  for  perjury  stating  a  bill  of  Middlesex  as-  ^^  issuing  out 


(m)  Harris's  case,  2  Leach  SOO. 

(n)  Rex  V.  Gough,  Douel.  760.  In 
this  case  a  charter  had  made  Glouces« 
ier  a  county  of  itself,  reserviog  only 
the  trial  of  matters  arising  in  the 
county  at  large  within  Gloucester  as 
before.  The  Judges  intimated  their 
opinions  that  the  indictment  might  he 
in  either  county,  but  they  were  clear 
that  it  might  be  in  the  county  at 
large. 

(o)  Rex  V.  Crosilej^  7  T.  R.  315. 
2 


ante,  519. 

( p)  By  £ord  Kenyon,  C.  J.  Id.  Uid. 

iq)  Rex  V.  Aylett»  1  T.  R.  09. 

(r)  Rex  «.  Aylett«  1  T.  R.  70,  7K 

(«)  Rex  «.  Hucks,  eor.  Lord  EHefr- 
borough,  C.  J.,  1  Stark.  R.  521.  And 
see  Rastal  v.  Stratlon,  1  H.B.  49. 
Woodford  v.  Ashley,  S  Garapb.  199. 
and  1  Stark.  Crim.  Plead.  348. 

(0  Rex  V.  Htacks,  1  SUrk.  R.  591 . 

(1^  Rex  V.  Waller,  Mtch.  6  Geo.  I. 
3;Stafk*  Rvid.  1138. 
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'^  of  the  office  of  the  chief  clerk  assigned  to  inrol  pleas  in  the 
'^  courts  &C.''  has  been  holden  to  be  bad.(i:)  And  a  roisrecital 
of  the  judgment-roll  of  the  cause,  at  the  trial  of  which  the  per- 
jury is  alleged  to  have  been  committed,  is  also  fatal,  (y)  And  if 
the  oath  is  stated  to  hare  been  at  the  assizes  holden  before  Jus- 
tices assigned  to  take  the  said  assize  before  A.  B.,  one  of  the 
said- Justices,  the  said  Justice  then  and  there  having  power,  &c. 
it  will  be  a  fatal  variance  if  the  oath  was  administered  when  the 
Judge  was  sitting,  under  the  commission  of  oyer  and  terminer 
and  gaol  delivery.  (2)  And  where  an  indictment  for  perjury,  com- 
mitted in  a  written  deposition  before  a  magistrate,  in  which  de- 
position a  word  necessary  to  the  sense  had  been  omitted,  set  oat 
the  substance  and  effect  of  the  deposition,  and  supplied  a  word 
which  the  sense  required,  as  though  it  were  actually  in  the  de- 
position, the  variance  was  holden  to  be  fatal,  (a)  And  where  a 
count  in  an  indictment  undertakes  tcr  set  out  continuously  the 
substance  and  effect  of  what  the  defendant  swore  upon  his  ex- 
amination, it  must  be  proved  that  in  substance  and  effect  he 
swore  the  whole  of  what  is  set  out,  though  several  distinct  as- 
signments of  perjury  are  made  thereon.  (6) 

In  an  indictment  for  perjury  committed  before  a  select  committee 
of  the  House  of  Commons,  it  was  averred  that  the  election  was 
held  by  virtue  of  a  certain  precept  of  the  high  sheriff,  by  him  duly 
issued  to  the  bailiff  of  the  borough  of  New  M alton ;  and  it  was 
holden  that  this  was  not  matter  of  description,  and  that  the  pro- 
duction of  a  precept,  which  in  fact  issued  to  the  bailiff  of  the  bo- 
rough of  New  Malton,  though  directed  to  the  bailiff  of  the  borough 
of  Malton,  was  sufficient :  but  the  indictment  also  stated  that  A. 
and  B.  were  returned  to  serve  as  burgesses  for  the  said  borough 
of  New  Malton;  and  this  was  considered  as  a  description  of  tibe 
indenture  of  return,  in  which  the  borough  was  described  as  the 
borough  of  Malton,  and  the  variance  was  holden  to  be  fatal,  (c) 
But  an  indictment  may  be  supported  upon  an  answer  in  a  court 
of  equity  though  the  answer  is  not  correctly  entitled  and  the  name 


(jr)  Rex  V.  Scoole,  cor,  Kenyon,  C. 
J.,  PeakeN.  P.  R.  118. 

(^)  Rex  V.  Eden,  ear.  Kenyon,  C. 
J.,  1  £sp.  R.  07.  The  indictment  al- 
leged that  the  cause  came  on  to  be 
tried  before  Lloyd,  Lord  Kenyon,  Arc 
William  Jones  being  associated,  &c. ; 
and  from  the  jud?ment-roU  it  ap- 
peared that  Roger  Kenyon  was  asso- 
ciated, &c.;  and  the  variance  was 
held  to  be  fatal. 

(ft)  Rex  o.  Lincoln,  Mich.T.  1880, 
HS.  Bayley,  J.,  and  Russ.  &  Ry.  421. 

(a)  Rex  V.  Taylor,  cor.  Ellenbo- 
rou|^h,  C  J.,  1  Campb.  104.  The  de- 
position shonld  have  been  set  out  li- 
terally, and  the  meaning  explained  by 
an  t'lifiiiefufo.  The  indictment  stated 
that  the  defendant  went  before  a  Jus- 
tice of  the  peace,  and  swore  in  sub- 
stance to  the  effect  following,  that  is 
to  say,  &c.,  and  part  of  the  deposi- 


tion, so  set  forth,  was  that  a  person, 
therein  named,  assaulted  the  depo* 
nent  with  an  umbrella,  and;  mi  the 
$ame  time,  threatened  to  shoot  her 
with  a  pistol ;  but  when  the  deposi- 
tion was  produced,  it  appeared  that 
after  stating  the  assault  with  the  um* 
brella,  it  proceeded  thus,  *'  and  at 
the  same  threatened  to  shoot,'*  &c. 
omitting  the  word  time* 

{b)  Rex  V,  Leefe,  cor,  Ellenborougfa, 
C.  J.,  2  Campb.  134.  post  note  (a). 
It  appears,  howeyer,  that  in  Reg.  r. 
Rhodes  and  another,  8  Lord  Ra^m. 
886.  it  was  holden,  upon  an  indict- 
ment containing  only  one  count,  that 
although  all  the  assignments  of  per- 
jury but  one  were  bad,  judgment 
should  not  be  arrested.  And  see 
Compagnon  and  wife  v.  Ifartin,  8 
Black.  R.  790. 

(e)  Rex  V.  Leefe,   8  Campb.  141. 
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of  one  of  the  parties  be  mistaken.  Thus  where  an  indictment  al- 
leged that  Francis  Carendish  Aberdeen  and  others  exhibited  their 
bill  in  the  Exchequer,  &c.,  and,  on  the  production  of  the  bill,  the 
complainants  on  the  face  of  it  purported  to  be  J.  C.  Aberdeen j 
and  others,  it  was  holden  that  this  w^  not  a  variance,  and  that 
it  was  competent  to  the  prosecutor  to  prove,  by  other  means  than 
hj  the  bill  itself,  the  allegation  that  Francis  Cavendish  Aberdeen 
did,  in  fact,  exhibit  his  bill,  (d)  And  it  was  further  holden  not 
to  be  a  variance,  although  after  the  allegation  in  question,  and  af- 
ter setting  out  such  parts  of  the  bill  as  were  necessary,  these  words 
were  added,  ^^  as  appears  by  the  said  bill^  &c.  filed  of  record;''  on 
the  ground  that  these  words  referred  to  the  last  antecedent,  and 
could  not  be  considered  as  incorporated  with  the  prefatory  allq^a- 
tion  that  Francis  Cavendish  Aberdeen  exhibited  his  bill,  {e)  KxA 
in  an  indictment  for  peijury  committed  in  an  answer  to  a  bill  in 
chancery,  where  the  bill  was  stated  to  have  been  filed  by  A.  against 
B.  (the  defendant  in  the  indictment,)  and  another,  though  in  fact 
it  was  filed  against  B.,  C,  and  D.,  the  variance  was  holden  not  to 
be  fatal ;  the  peijury  being  assigned  on  a  part  of  the  answer  which 
was  material  between  A.  and  B.  (/)  And  it  has  been  holden,  that 
though  there  be  two  counts  in  the  original  proceeding,  an  aver- 
ment that  an  issue  came  on  to  be  tried  is  not  a  variance,  {g) 
And  a  variance  between  the  affidavit  actually  sworn,  and  in  which 
the  perjury  was  charged  to  have  been  committed,  and  the  affidavit 
stated  in  the  indictment,  by  leaving  out  the  letter  s  in  the  word 
understood^  was  holden  to  be  immaterial.  (A)  In  a'  subsequent 
case,  the  defendant  was  tried  on  an  indictment  for  perjury,  com- 
mitted in  giving  evidence  as  the  prosecutor  of  an  indictment 
against  A.  for  an  assault;  and  it  appeared  that  the  indictment  for 
the  assault  charged,  that  the  prosecutor  had  received  an  injury, 
",  whereby  his  life  was  greatly  despaired  off*  but  that  in  the  in- 
dictment ioT  perjury,  the  indictment  for  the  assault,  being  in- 
troduced in  these  words  '^  which  indictment  was  presented  in 
manner  and  form  following,  that  is  to  say,*'  and  then  set  forth 
at  length,  did  not  recite  the  above-mentioned  passage  correctly, 
but  omitted  the  word  "  despaired;**  upon  which  the  counsel  for 
the  defendant  admitted  that  it  was  not  necessary  to  have  recited 
the  indictment  for  the  assault ;  biit  he  contended  that  the  pro- 
secutor, by  the  words  '^  in  manner  and  form  following,  that  is  ^ 
to  say^'  had  undertaken  to  recite  it ;  and  that,  having  so  done, 
he  was  bound  to  set  it  forth  verbatim.  But  the  learned  Judge 
over-ruled  the  objection;  and  said,  that  the  word.  ^^ tenor**  had 
so  strict  and  technical  a  meaning  as  to  make  a  literal  recital  ne- 
cessary; but  that  by  the  words  '^  in  manner  and  form  following, 
that  is  to  say*'  nothing  more  was  made  requisite  than  a  substan- 

(i)  Rex  V,  Roper,   eor.  Elienbo-  inspectton  of  a  record  is  withia  the 

rou^h,  C.J.    1  Stark.  R.  518.  peculiar  province  of  the  eourt;  and 

{$)  Id.  Ibid.  therefore,  if  a  doubt  arise  as  to  any 

(/)  Rex  V.  Benson,  cor.  Elienbo-  word  upon  a  record,  the  court  and 

rough,  C.  J.    8  Campb.  609.  not  the  iury  must  resolve  that  doubt. 

is)  Peake's  N.  P.  C.  37.  By  Lord  EHenboroueh,  C.  J.,  in  Rex 

(A)  OeecVs  case,  1  JLeach  183.  The  «.  Hucks,  I  Stark.  R.  581. 
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tial  recitftl :  and  that  the  variance,  thevefove,  in  the  pret^ent  case, 
was  only  matter  o/form^  and  did  not  vitiate  the  indu:tiiient.(i) 
Arermenttliat       In  a  case  where  a  complaint  having  been  made  are  ienus  by 
the  complaint   ^  goKdtor,  before  the  Chancellor  in  the  Court  of  Chancery,  of 
'    *  an  arrest  in  returning  home  after  the  hearing  of  a  cause,  the  in* 
dictment  stated  that,  ^^  at  and  upon  the  hearing  of  the  said  com^ 
plaint ''  the  defendant  deposed^  ^. ;  and  this  was  holden  to  be  a 
sufficient  averment  that  the  complaint  was  heard,  {k)     And  it 
has  been  holden,  that  an  indictment  for  petgury,  assigned  on  an 
affidavit  sworn  before  the  court,-  need  not  state  that  the  affidavit 
was  filed  of  record,  or  exhibited  to  the  court,  or  in  any  manner 
used  by  the  parly,  (t) 
The  indict-  It  is  sufficient  to  State  in  the  indictment  that  the  defendant  was- 

state  that^  the  ^^V  ^^^^n.  (m)  In  a  case  where  it  was  averred  that  he  was 
defendant  was  swom  OH  the  gospeisy  and  he  speared  to  haive  been  sworn  ac* 
duly  sworn,  cording  to  the  custom  of  his  own  cofuntry,  without  kissing  the 
book,  it  was  considered  as  a  fatal  variance ;  though  it  was  holden 
t^at  the  averment  was  proved  by  its  appearing  that  he  was  pre^ 
viouslf/  swom  in>  the  ovdinary  mode,  (n)  An  indictment  for  per- 
jury in*  a  cause  tried  at  the  assizes  was  holden  good,  although  it 
sdleged  the  oath  to  have  been  taken  before  one  only  of  the  Judges 
in  the  commission,  and  the  nisi  prias  mcopd  imported  that  the 
trial  was  before  the  two  Judges  of  assise,  (o)  An  indictment  at 
common  law,  which  charged  that  the  defendant  ''  falsely,  mali*' 
ciously,  wickedly,  and  corruptly  swore,  &c.''  was  holden  suffi- 
ciently to  imply  that  the  offence  was  committed  wilfully  $  {p) 
but  it  was  considered  at  the  same  time  tiiat,  in  an  indictment  on 
the  statute  5  £liz.  c.  9.,  the  offence  must  be  laid  expressly  to  have 
been  wilfully  committed,  (q) 

It  must  appear  or  be  alleged  in  the  indictment  that  the  person 
by  whom  the  oath  was  administered  had  competent  power  to  ad- 
minister it.  Thus  upon  an  indictment  for  perjury  before  a  jus«- 
tice  in  swearing  that  I.  S.  had  sworn  twelve  oaths,  where  the 
charge  as  stated  did  not  import  that  the  oaths  were  sworn  in  the 


(t)  Ma]i*s  case,  cor.  Bnller,  J.,  1799. 
The  learned  Judge  cited  Beech's  case, 
ante,  note  {h). 

(Ar)  Rex  v.  Aylett,  1  T.  R.  70. 

(/)  Rex  V.  Crosslej,  7  T.  R.  316. 
Nor  is  it  necessary  to  prove  such 
facts.  Id,  Ibid.  But  it  is  otherwise 
when  the  proceeding  is  under  the  sta- 
tute of  Eliz.  Stark.  Crim.  Plead.  121. 
And  see  S  Stark.  Svtd.  1 140.  citing 
Hex  V.  Taylor,  Skin.  403.  where  it 
was  held  that  the  bare  making  of  the 
affidavit  without  producing  or  using 
it  is  not  sufficient. 

(m)  Rex  V.  M*Carthur,  car.  Een- 
yoD,  C.  J.,  Peake's  N.  P.  C.  155. 

(n)  Jd.  Ibid. 

(0)  Rex  V.  Alford,  1  Leach  150. 
Pil.  T.  1 777.  MS.,  Bayley,  J.  But  as 
to  a  record  io  the  crown  court,  see 


Hex  V.  Lincoln,  Ante,  5S8.,  In  Reg. 
f*.  Deroan,  S  Ld.  Raym.  ISSl.,  an 
excepiiott  was  taken  to  an  indictment; 
that  it  stated  the  trial  at  which  the 
oath  was  taken  to  have  been  before 
the  Lord  Chief  Baron  and  the  asso- 
ciate, but  stated  the  oath  to  have 
been  before  the  Chief  Baron,  without 
the  associate;  and  also,  that  tbe  asK 
aigmncnt  of  perjury  differed  from  the 
oath,  bcin^  oeiore  the  Chief  Baron 
and  associate.  But  the  objections 
were  overruled ;  and  the  court  held 
that  the  associate  need  not  be  men- 
tioned in  every  pari  of  the  indictment 
where  the  Chief  Baron  was  men- 
tioned. 

(p)  As  to  tbe  offence  being  wiiful^ 
see  ante,  518. 

(f)  Cox's  case,  I  Leach  71. 
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county  for  whieli  the  j^etic^  acted,  Eyre^  J.^  arrested  tke  judg- 
ment; because  as  the  charge  did  not  so  import  the  justice  had  no  ju- 
risdiction to  administer  the  oath  in  question  to  the  defendant,  (r) 

It  is  necessary  that  it  should  appear  on  the  face  of  the  indictment  it  must  uppesr 
that  the  oath  taken  was  ma/erialU}  the  question  depending,  (s)  on-tfaefnceof 
But  it  is  not  necessary  to  set  forth  in  the  indictment  so  much  of  J^t'Sb^'^A  * 
the  proceedings  of  the  former  trial  as  will  sbew  the  materiality  w»smmteriai 
of  the  question  on  which  the  perjury  is  assigned ;  and  it  will  be  ^^  ^^  >>^^  ^. 
sufficient  to  allege  generally  that  the  particular  question  became  a  ^^^^  *^'  *' 
material  que8tion.(/)  Thus  statements,  that,  at  a  court  of  Admiralty 
session,  J.  K.  was  ^'  m  due  form  of  law  tried  upon  a  certain  m* 
dictment  then  and  there  depending  against  him"  for  murder,  and 
that  ^'  at  and  upon  the  said  trial  it  then  and  there  became,  and 
was  made  a  material  question,"  whether,  &c.  were  holden  to  be 
sufficient  averments  that  the  perjury  was  committed  on  the  trial 
of  J.  K.  for  the  murder,  and  that  the  question  on  which  the  perjury 
was  assigned  was  material  on  that  trial.  («)  If  the  materiality 
of  the  question  evidently  appears  upon  the  record,  as  where  the 
falsehood  affects  the  very  circumstance  of  innocence  or  guilt,  or 
where  the  perjury  is  assigned  on  documents  from  the  recital  of 
which  it  is  evident  that  the  perjury  was  important,  the  express 
allegation  majr,  it  seems,  be  omitted.  (^)  And  where,  upon  an 
indictment  for  perjury  on  a  trial  for  felony,  it  did  not  appear  that 
the  matter  sworn  was  material  nor  was  it  alleged  that  it  was  so^ 
the  Judges  held,  upon  a  case  reserved,  that  if  the  original  indict* 
ment  had  been  set  out,  and  it  could  plainly  have  been  collected 
that  the  matter  was  materiid  it  would  have  been  sufficient  with- 
out an  averment  of  materiality,  but  that  as  this  was  not  the  case, 
the  indictment  was  bad.  {y)  So  where  upon  an  indictment  foi: 
peijury  committed  in  an  answer  in  Chancery  the  perjury  was  as- 
signed in  defendant's  denial  in  the  answer  of  his  having  agreed 
\ipon  forming  an  insurance  company  of  which  he  was  director 
&c.  to  advance  10,000/.  for  three  years  to  answer  any  immediate 
calls,  and  there  was  no  averment  that  this  was  material,  nor  did 
it  appear  for  what  purpose  the  bUl  was  filed,  or  what  was  the 
prayer,  the  judgment  was  arrested.  (2)  It  therefore  seems  to  be 
settled  that  either  it  must  iqppear  upon  the  indictment  that  the 
matter  in  respect  of  which  the  perjury  is  assigned  was  material 
or  it  must  be  expressly  alleged  to  have  been  so.  But  if  the  false 
oath  has  any  tendency  to  prove  or  disprove  the  matter  in  issue^ 
though  but  circumstantially ;  as^  if  the  party  wilfully  mistake  the 


(r)  Rex  V.  Wood,  Emeter^  1729, 
MS.  Bayley,  J. 

(«)  Rex  V.  Aylett,  1  T.  R.  69. 

(O  Rex  V.  Dowlio,  5  T.  R.  318. 

(u)  Id.  Ibid. 

(jr)  8  Chit.  Crim.  L.  S09.|  citing 
Trem.  P.  C.  139,  &c.  and  7  T.  R. 
dl5. 

{y)  Rexv.  M*Keron,  East.  T.  1798, 
MS.  Bavley,  J. 

{%)  Rex  V.  BtgDold,  Tria.  T«  1884, 
MS.  Baylej,  J.    The  iadictmeot  was 


shewn  to  Lord  GifTord,  Master  of  the 
Rolls,  and  Mr.  Bell,  King's  Counse], 
who  both  thought  that  uuon  the  face 
of  the  indictment  it  could  not  be  said 
whether  the  question  was  material  or 
not )  and  the  materiality  of  all  ques- 
tions in  a  Chancery  suit  depending 
upon  the  purpose  for  which  the  suit 
is  instituted,  the  Court  held  that  the 
indictment  could  not  be  supported. 
MS.  Bayley,  J. 
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pressly  con- 
tradict the 
matter  sworn 
to  by  the  de- 
fendant. 


colour  of  a  man*B  coat,  or  speak  to  the  credit  of  another  witness 
it  will  amount  to  peijury.  (a) 
The  indict-  It  is  also  necessary  that  the  indictment  should  expressly  con-* 

!f,!.-!i?™**"  tradict  the  matter  falsely  sworn  to  by  the  defendant.    And  the 
"'       "'*"       general  averment  that  the  defendant  falsely  swore,  &c.  upon  the 
whole  matter,  will  not  be  sufficient :  the  indictment  must  proceed 
by  particular  averments,  (or,  as  they  are  technically  termed,  by 
ctsstgnments  of  perfuryy)  to  negative  that  which  is  fidse.    It  may 
be  necessary  to  set  forth  the  whole  matter  to  which  the  defendant 
swore,  in  order  to  make  the  rest  intelligible,  though  some  of  the 
circumstances  had  a  real  existence :  but  the  word  *'  falsely  "  does 
not  import  that  the  whole  is  false ;  and  when  the  proper  aver- 
ments come  to  be  made,  it  is  not  necessary  to  negative  the  whole 
but  only  such  parts  as  the  prosecutor  can  falsify,  admitting  the 
truth  of  the  rest.  (6)     It  is  suggested  that  in  negativing  the  defen- 
dant's oath  where  he  has  sworn  only  to  his  belief,  (c)  it  will  be 
proper  to  aver  that  ^^  he  well  knew  "  the  contrary  of  what  he 
swore,  (d)     It  seems  that  an  assignment  of  perjury  may,  in  some 
instances,  be  more  full  than  the  statement  of  the  defendant,  which 
it  is  intended  to  contradict.    Thus,  where  the  fact  in  the  affidavit, 
in  which  the  defendant  was  charged  to  have  perjured  himself, 
was,  that  he  never  did,  at  any  time  during  his  transactions  with 
the  commissioners  of  the  victualling-office,  charge  more  than  the 
usual  sum  of  sixpence  per  quarter  beyond  the  price  he  actually 
paid  for  any  malt  or  grain  purchased  by  him  for  the  said  com- 
missioners as  their  corn-fector;  and  the  assignment  in  the  in- 
dictment, to  falsify  this,  alleged  that  the  defendant  did  charge 
more  than  sixpence  per  quarter  for  and  in  respect  of  such  malt  ' 
and  grain  so  purchased ;  it  was  objected  that  the  words  in  re- 
spect  of  might  include  lighterage,  freight,  and  many  collateral 
and  incidental  expences  attending  the  com  and  grain  jointly  with 
the  charge  for  the  com  or  grain,  and,  that  bearing  such  sense, 
defendant  was  not  guilty  of  perjury :  but  the  objection  was  over^ 
ruled,  {e) 

It  has  been  decided  in  a  recent  case  that  peijury  cannot  be  le- 
gally chargred  and  assigned  by  shewing  that  the  defendant  did  on 
two  different  occasions  make  certain  depositions  contradictory  to 
each  other  with  an  averment  that  each  of  them  was  made  knowingly 
and  deliberately,  but  without  avering  or  shewing  in  which  of  the 
two  depositions  the  falsehood  consisted.  The  information  stated 
tba^  the  defendant,  before  a  committee  of  the  House  of  Com- 
mons, being  duly  sworn,  deliberately  and  knowingly,  and  of  his 
own  act  and  consent,  did  say,  swear,  and  give  in  evidence,  &c. : 
setting  out  the  evidence  so  given.  And  then  the  count  averred  that 
the  said  defendant,  at  the  bar  of  the  House  of  Lords,  being  duly 
sworn,  deliberately  and  knowingly,  and  of  his  own  act  and  con- 
sent did  say,  swear^  and  give  in  evidence^  &c. :  setting  out  in  like 


(a)  Rex  V,  Griebe,  12  Hod.  149. 
Bex  V.  Muscoty  10  Mod.  196.  Stark. 
Svid.  1144. 

(h)  Rex  r.  Perrott,  .9  M.  &  8.  386, 
300,  391,  399.    And  see  anie^  309, 


310. 

{p)  Ante^  618. 

(tf)  9  Chit.  Crim.  L.  319. 

{e)  Rex  9\  *  A'tktDMMi,  Dom.  Proe. 
1785.    6  Bac.  Abr.  Perjwry,  (C). 
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manner  the  latter  evidence  which  was  directly  coiltrary  to  that 
given  before  the  House  of  Commons,  and  concluded  (£^er  aver- 
ments as  to  the  identity  of  the  persons  and  places  referredjto  in 
the  evidence  on  both  occasions),  and  so  the  jurors  aforesaid,  do 
say  that  the  said  Edward  Harris  did  commit  wilful  and  corrupt 
peijury«  And  this  was  holden  to  be  bad  on  motion  in  arrest  of 
judgment.  (/) 

If  there  be  any  doubt  on  the  words  of  the  oath,  which  can  be  2L;J  '*"*" 
more  clear  and  precise  by  a  reference  to  some  former  matter,  it 
may  be  supplied  by  an  innuendo  ;  the  use  of  which  is,  by  refe- 
rence to  preceding  matter,  to  explain  and  fix  its  meaning  more 
precisely :  {g)  but  it  is  not  allowed  to  add  to,  extend,  or  change 
the  sense.  (A)  We  have  seen  that,  in  a  case  of  peijury  committed 
in  an  affidavit,  it  was  holden  that  a  word  which  had  been  omitted 
by  accident  in  the  original  document  was  improperly  stated  in 
the  indictment,  as  though  it  had  been  in  the  original  document, 
and  that  such  word  ought  to  have  been  inserted  and  explained  by 
an  innuendo.  (?)  In  a  case  where  an  objection  was  taken  to  an 
indictment,  that  it  added,  by  way  of  innuendo  to  the  defendant's 
oath,  ^^  his  house  situate  in  the  Haymarket  in  St.  Martin  in  the 
fields  f'  without  stating  by  any  averment,  recital,  or  introductory 
matter,  that  he  had  a  house  in  the  Haymarket ;  or,  (even  admit- 
ting him  to  have  such  a  house,)  that  his  oath  was  of  and  concerning 
the  said  house,^so  situated,  the  objection  was  over-ruled ;  on  the 
ground  that  the  innuendo  was  only  a  more  particular  description 
of  the  same  house  which  had  been  previously  mentioned,  (j) 
And,  in  the  same  case,  the  oath  of  the  defendant  being  that  he 
was  arrested  upon  the  steps  of  his  own  door,  an  innuendo  that 
it  was  the  outer  door  was  holden  good,  {k)  Where  an  innuendo 
is  introduced  contrary  to  the  rules  which  have  been  .mentioned, 
and  any  use  is  made  01  it  in  the  indictment,  it  cannot  be  rejected 
as  surplusage,  and  it  will  be  bad  after  verdict.  (Q  But  if  the 
innuendo,  and  the  matter  introduced  by  it^  are  altogether  imper- 
tinent and  immaterial,  and  can  have*  no  effect  in  enlarging  the 
sense,  it  seems  that  they  may  be  rejected  as  superfluous,  (m) 

In  general  the  court  will  oblige  the  defendant  to  plead  or  demur  T*»  court  wai, 
to  a  defective  indictment  for  perjury,  (n)     And  they  are  also  very  obHge^Se  de- 
cautious  in  granting  a  certiorari  to  remove  it.  (0)     And  it  appears  fendant  to 
that  Lord  Thurlow  refused  permission  to  amend  an  answer  where  pi^'d  or  de- 
an indictment  for  peijury  had  only  been  threatened,  even  where  fectire  ladic't- 
the  party,  having  no  interest,  could  not  .be  supposed  to  take  the  ment. 
false  oath  intentionally,  {p)   In  a  late  case^  Abbott,  Ld.  C.  J.,  said 


(/)  Rex  V.  Harris,  5  B.  &  A.  9S6. 
It  should  have  been  averred  and 
shewn  in  which  of  the  two  deposi- 
tions the  falsehood  consisted. 

(g)  Rex  V.  Aylett,  1  T.  R.  70.  Rex 
V.  Taylor,  1  Campb.  404. 

{h)  Rex  V.  Griepe,  1  Lord  Rajra. 
856.  9  Salk.  61 S.  And  see  as  to  the 
use  of  an  innuendo,  1  Saund.  94S, 
note  (4).  1  Chit,  on  Plead.  S8S,  389. 
I  Stark.  Criin.  Plead.  108,  el  $equ. 


(0  Rex  V.  Taylor,  1  Campb  404. 
AntCt  5S6. 

(j)  Rex  V.  Ayletl,  1  T.  R,  70. 

(k)  Id.  IHd. 

(I)  Rex  V.  Griepe,  1  Ld.  Roym. 
260. 

(m)  Roberts  v.  Camdeny  9  East  95. 
SChit.  Crim.  L.  Sll. 

(n)  8  Hawk.  P.  C.  c.  S5.  s.  146. 

(9)  S.Hawk.  P.  G.  c.  87.  8.88^ 

ip)  Brown's  Chan.  Cas.  419. 
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tfaftt,  inasmach  as  the  objection  taken  to  an  indictmeofc  for  perjury 
appeared  upon  the  record,  he  did  not  fed  himself  warranted  in 
taking  notice  of  it  at  nisi  prius.  ( q) 

The  right  df  the  defendant  to  plead  a  plea  of  autrefois  acquit 
came  under  the  consideration  of  the  Court  of  King's  Bench  in  the 
following  case.  The  defendant  was  indicted  in  Middlesex^  for 
perjury  committed  in  an  affidavit ;  which  indictment,  after  setting 
out  so  much  of  the  affidavit  as  contained  the  false  oath,  concluded, 
with  a  prout  patet,  by  the  affidavit  filed  in  Hie  Ck>urt  of  King's 
Bench,  at  Westminster,  &c.  and  on  this  he  was  acquitted ;  after 
which  be  was  indicted  again  in  Middlesex,  for  the  same  perjury, 
with  this  difference  only,  that  the  second  indictment  set  out  the 
jurat  of  the  affidavit,  in  which  it  was  stated  to  have  been  sworn 
in  Lfondon  ;  which  was  traversed  by  an  averment  that,  in  fact,  the 
defendant  was  so  sworn  in  Middlesex^  and  not  in  London :  and 
the  Court  of  King's  Bench  held,  that  he  was  entitled  to  plead  au- 
trefois acquit  J  as  the  jurat  was  not  conclusive  as  to  the  pl<tce  of 
swearing ;  and  the  same  evidence  as  to  the  real  place  of  swearing 
the  affidavit  might  have  been  given  under  the  first  as  under  the 
second  indictment ;  and,  therefore,  the  defendant  had  been  once 
before  put  in  jeopardy  for  the  same  offence,  (r ) 

With  respect  to  the  trial  of  perjury  it  may  be  observed,  that 
the  courts  of  quarter  sessions  have  no  jurisdiction  over  the  offence 
at  common  law,  though  they  have  jurisdiction  over  it  under  the 
statute  5  Eliz.  c.  9.  (s)  The  difficulties  of  proceeding  upon  that 
statute  have  been  before  adverted  to;(/)  so  that  the  safer  and 
most  usual  mode  of  proceeding  is  by  indictment  at  the  assizes,  or 
in  the  King's  Bench.  And  indictments  for  perjury  at  common 
law,  preferred  at  the  quarter  sessions,  appear  to  have  been 
quashed  for  want  of  jurisdiction,  (u) 

Where  a  person  made  an  affidavit  in  the  Court  of  Common  Pleas, 
and  afterwards,  being  summoned  to  appear  in  court,  came  there, 
and  confessed  it  to  be  false,  the  court  recorded  his  confession,  and 
ordered  that  he  should  be  taken  into  custody,  and  put  in  the  pil- 
lory, (t;)  In  answer  to  the  objections  of  the  defendant's  counsd 
to  this  proceeding,  it  was  argued  that  it  was  fully  justified  under 
the  5  Eiiz.  c.  9.,  and  that  even  if  the  court  could  not  punish  the 
defendant  by  virtue  of  that  statute,  he  might  be  punished  at  com- 
mon law,  on  the  ground  that  any  court  might  punish  such  a  cri- 
minal for  an  oSence  committed  in  fade  curiae,  (w) 

The  evidence  of  one  witness  is  not  sufficient  to  convict  the  de- 
fendant on  an  indictment  for  perjury ;  as  in  such  case  there  would 


(f)  Rex  V.  Sottter,  2  Stark.  R.  483. 
The  objection  was,  th&t  the  iodictF 
ment  was  drawn  in  the  compendious 
manner  prescribed  by  the  8S  Geo.  8. 
c.  11.;  and  yet  no  count  alle^red 
that  the  question  upon  the  answers 
to  whioh  peijury  was  awgoed  was 
material. 

(r)  Rex  V.  Embden»  0  East  4S7. 

(«)  I  Hawk.  P.  G.  c.  69.  s.  14.  note 
(5).    8  Hawk.  F.  C.  c  8.  s.  88.    Bex 


V.  Hig|rins,  8  East.  R.  18  ,  «itfe,  871. 
3  Burn.  Just,  tit  Ptfjuryy  &c.  I. 

(<)  Jnie,  533. 

(«)  3  Bum.  Jnst  tit  Bffjtuy^  ftc. 
Rex  V.  Bainton,  8  Str.  1088.  Reot  r. 
Westiness,  id.  ibid.  1  Chit  Crim.  L. 
301.  ' 

(o)  Rex  o.  Thorogood,  8  Mod. 
179. 

(w)  Id.  IM. ;  and  Bushers  case* 
Yai^h.  U8«  was  cited. 


CHAP.  I.]  Of  Perjury^  ^c. — Evidence.  545 

be  only  one  oath  against  another,  (x)  But  this  rule  must  not  be 
understood  as  establishing  that  two  witnesses  are  necessary  to  dis- 
prove the  fact  sworn  to  by  the  defendant,  for  if  any  material  cir- 
cumstance be  proved  by  other  witnesses,  in  confirmation  of  the 
witness  who  gives  the  direct  testimony  of  perjury,  it  may  turn 
the  scale,  and  warrant  a  conviction,  (y)  And  the  rule  does  not 
apply  where  the  evidence  consists  of  the  contradictory  oath  of  the 
party  accused.  Thus,  in  a  case  where  the  defendant  had  been 
convicted  of  perjury,  charged  in  the  indictment  to  have  been  com  - 
mitted  in  an  examination  before  the  House  of  Lords,  and  the  only 
evidence  was  a  contradictory  examination  of  the  defendant  before 
a  committee  of  the  House  of  Commons,  application  was  made 
for  a  new  trial,  on  the  ground  that  in  perjury  two  witnesses  were 
necessary,  whereas  in  that  case  only  one  vntness  had  been  ad- 
duced to  prove  the  corpus  delicti,  namely,  the  witness  who  de- 
posed to  the  contradictory  evidence  given  by  the  defendant  before 
the  committee  of  the  House  of  Commons,  and  further,  it  was  in- 
sisted, that  mere  proof  of  a  contradictory  statement  by  the  de- 
fendant on  another  occasion  was  not  sufficient,  without  other  cir- 
cumstincea,  shewing  a  corrupt  motive,  and  negativing  the  proba- 
bility of  any  mistake.  But  the  Court  held  that  the  evidence  was 
sufficient,  the  contradiction  being  by  the  party  himself j  and  that 
the  jury  might  infer  the  motive  from  the  circumstances,  and  the 
rule  was  refused.  (2;)  And  the  same  principle  appears  to  have 
been  acted  upon  in  a  former  case.  The  defendant  had  first  made 
his  information  upon  oath  before  a  Justice  of  the  peace,  that 
three  women  were  concerned  at  a  riot  at  his  mill  (which  was  dis- 
mantled by  a  mob  on  account  of  the  price  of  corn),  and  after- 
wards, at  the  sessions,  when  the  rioters  were  indicted,  he  was  ex- 
amined concerning  those  women,  and  (having  been  tampered  with 
in  their  favour,)  he  then  swore  they  were  not  in  the  riot.  There 
was  no  other  evidence  on  the  trial  of  the  defendant  for  this  per- 
jury, to  prove  that  the  women  were  in  the  riot  (which  was  the 
perjury  assigned)  but  the  defendant's  own  original  information  on 
oath,  which  was  produced  and  read,  and  by  which  he  had  sworn 
that  they  were  in  the  riot.  And  the  Judge  thought  this  evidence 
sufficient,  and  the  defendant  was  convicted  and  transported. (a) 
And  with  respect  to  this  evidence,  it  has  been  observed,  that  when 
the  same  person  has  by  opposite  oaths  asserted  and  denied  the  same 
fact,  the  one  seems  sufficient  to  disprove  the  other  ;  and  with  re- 
spect to  the  defendant  (who  cannot  contradict  what  he  himself 
has  sworn)  is  a  clear  and  decisive  proof,  and  will  warrant  the 
jury  in  convicting  him  on  either,  for  whichsoever  is  given  in 
evidence  to  disprove  the  other,  it  can  hardly  be  in  the  defendant's 

(x)  Reg.  V.  Muscot,  10  Mod.  193.  Sum.  Ass.    1764.     And   afterwards, 

4  Black.  Com.  358.    Peake  on  Evid.  Lord  Mansfield,  C.  J.,  and  Wilmot, 

10.    Phil,  on  Evid.  112.  J.,  and  Aston,  J.,  to  whom  Yates,  J., 

iy)  Rex  V.  Lee,  Mich.  6  Geo.  3.  stated  the  reasons  of  his  judgement, 

MS.  Bay  ley,  J.,  Phil.  Evid.  143.  concurred  in  his  opinion.    Notes  to 

(z)  Rex  V.  Knill,  5  B.  &  A.  929.  Rex  v.  Harris,  5  B.  &  A.  939,  940, 

note  (a).  MS.  Bayley,  J. 

{a)  Anon,  cor,  Yates,  J.,  Lancaster 
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mouth  jto  deny  the  troth  of  that  evidence^  as  it  cafne  from  him- 
Belf.(5) 

Though  the  contrary  doctrine  appears  at  one  time  to  have  pre- 
vailed, (c)  it  is  now  well  established  that  the  party  prejudiced  by 
the  perjury  is  a  competent  witness  to  prove  the  offence.  (cQ  And, 
though  at  one  time  it  was  considered  necessary  to  shew  that  such^ 
party  had  satisfied  the  judgment  in  the  suit  in  Which  the  perjury 
was  committed  before  he  could  be  admitted  as  a  witness  ;(e)  on 
the  ground  that  he  might  possibly  make  use  of  a  conviction  for 
the  purpose  of  obtaining  relief  in  equity  against  the  judgment ; 
yet^  as  it  is  now  an  established  rule  that  a  court  of  equity  will 
not  grant  relief  on  a  conviction  which  proceeds  on  the  evidence  of 
the  prosecutor,  (/)  it  is  observed  that  there  can  be  no  objection 
to  his  being  admitted  a  witness,  (g)  And  even  if  the  indictment 
proceed  upon  the  statute  5  E^z.  c.  9.  (A)  which  gives  the  prose- 
cutor half  the  forfeiture  incurred,  it  is  conceived  that,  as  in  ac- 
tion to  recover  his  moiety  he  would  be  precluded  from  giving  the 
conviction  in  evidence^  there  would  be  no  objection  to  his  compe- 
tency, (t) 

It  has  been  ruled  to  be  no  objection  to  the  competency  of  a^ 
witness  on  an  indictment  for  perjury,  committed  in  an  answer  in 
Chancery,  that,  in  his  answer  to  a  cross-bill,  he  has  sworn  to  the 
same  fact  which  he  is  called  to  prove  upon  the  indictment*  (i) 
And  if  several  persons  are  separately  indicted  for  perjury  in 
swearing  to  the  same  fact,  either  of  them,  before  conviction,  may 
be  a  witness  on  the  trial  of  the  other.  (/) 

It  has  been  holden,  that  if  a  count  in  an  indictment  for  perjury 
undertake  to  set  out  continuously  the  substance  and  effect  of  what 
the  defendant  swore  when  examined  as  a  witness,  it  is  necessary^ 
in  support  of  this  count,  to  prove,  that  in  substance  and  effect  he 
swore  the  whole  of  that  which  is  thus  set  out  as  his  evidence,  al- 
though the  count  contains  several  distinct  assignments  of  perjury. 
It  was  urged  in  support  of  the  prosecution  that  reddendo  singttla 
singulis,  the  defendant  was  charged  with  swearing  separately 
in  answer  to  all  the  questions  that  were  mentioned.  But  Lord 
Ellenborough,  C.  J.,  said,  ^'  Suppose  you  had  undertaken  to  set 

out  the  tenor  of  what  the  defendant  swore,  and  it  should  appear 

by  the  evidence  that  he  had  not  sworn  a  material  part  of  that 
*'  which  was  set  out,  would  not  this  have  been  fatal  ?  Having 
''  taken  upon  you  to  state  the  substance  and  effect  of  what  he 
*'  swore,  you  are  not  bound  down  to  precise  words  ;-^but  must 
'^  you  not  prove  that  he  swore  in  substance  and  effect  the  whole 


From  the  Precedent-book  of 
Chambre,  J.«  cited  5  B.  &  A.  ibid. 

(e)  Rex  V.  Whiting,  1  Salk.  883.    1 

lid.  Raym.  696.    Rex  v,  Nunez,  ie 

Str.  1043.    Rex  v.  Ellis,  id.  1104.    It 

Hawk.  P.  C.  c.  46.  s.  «4.    Bull.  N.  P. 

*ft89. 

(if)  Rex  V.  BroDghton,  2  Str.  1930. 
Abraham,  q.  t.  v.  Bonn,  4  Burr.  S255. 
Rex  r.  Boston,  4  East.  681. 

(r)  Rtz  V.  Eden,  1  Esp.  97.  Rex  v. 


Da1by«  Peake  N.  P.  C.  12. 

(J)  Bartlett  v.  Ptcker^ll,  4  Burr. 
S?55.  Smith  v.  Prager,  7  T.  R.  60. 
Rex  V.  Boston.  4  East.  577. 

ig)  Phil,  on  Evid.  92. 

(ft)  AnU^  583. 

(t)  Phil,  on  Evid.  92,  93. 

(it)  Rex  V.  Pepys,  Peake  N.  P.  C. 
138. 

(/)  2Ha]eP.C.S80. 
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that  you  have  stated  ?  You  aver  that  part  of  the  defendant's 
evidence  concerning  the  assurance  given  by  Lord  Headley  to  be 
*^  material,  and  you  have  not  proved  that  he  swore  to  any  such 
'^  assurance.  Did  you  ever  know  the  rule  of  reddendo  singula 
'^  singulis  applied  to  a  misrecital  ?  Is  there  any  authority  to 
'^  shew,  that  under  secundum  substantiamy  you  are  not  bound  to 
^^  prove  the  substance  of  what  you  state,  as  under  secundum  te- 
*^  norem,  you  are  bound  to  prove  the  tetior  ?  To  hold  otherwise, 
^'  would  be  to  introduce  a  most  dangerous  latitude  into  criminal 
'*  proceedings.  I  am  decidedly  of  opinion  that  you  have  failed  in 
^^  the  proof  of  a  substantial  allegation.  It  is  essential  to  the  se- 
'^  curity  of  innocence,  that  words  set  out  in  the  record  should  be 
'^  either  literally  or  substantially  proved.  A  person  giving  his 
^^  assurance  generally,  and  giving  his  assurance  for  the  perform- 
*^  ance  of  a  particular  stipulation,  are  allowed  to  be  entirely  dif- 
''  ferent.  If  a  man  swears  falsely  to  several  material  questions, 
^  these  may  be  included  in  distinct  counts."  ('^) 

It  appears  to  have  been  ruled,  that  upon  an  indictment  for  per-  Proof  of  ths 
jury  committed  at  the  trial  of  a  cause,  the  prosecutor  must  prove  ^^2^^^ 
the  whole  of  the  defendant's  testimony;  {n)  unless  the  perjury  be  testimony, 
assigned  upon  a  point  which  first  arose  upon  the  defendant's 
cross  examination,  in  which  case  proof  of  the  whole  cross-exa- 
mination has  been  ruled  to  be  sufficient. (o)  And  the  ground  upon 
which  ,proof  of  the  whole  of  the  examination,  or  cross-examina- 
tion, was  ruled  to  be  necessary  in  these  cases  appears  to  have 
been,  that  possibly  the  defendant  might  have  corrected  in  some 
part  of  such  examinations  any  mistake  he  had  made  in  other 
parts.  But,  it  is  observed,  that  this  doctrine  of  compelling  the 
prosecutor  to  prove  more  than  a  primd  facie  case,  is  an  anomaly 
in  the  criminal  law,  that  in  general  the  party  indicting  is  not 
bound  to  anticipate  matters  of  defence,  which  it  lies  on  the  pri- 
poner  to  bring  forward ;  and  that  it  does  not  seem  that,  in  this 
case,  the  party  indicted  would  sustain  hardship  in  being  com- 
pelled to  shew  that  he  had  corrected  the  part  of  his  evidence 
fissigued.d?)  And  it  is  said  by  another  learned  writer,  that  at 
most  the  rule  seems  to  amount  to  this,  that  all  the  evidence  given 
by  the  defendant,  in  reference  to  the  particular  fact  on  which  per* 
jury  is  assigned,  ought  to  be  proved. (9)  And  the  rule  hardly 
seems  to  be  necessary  for  the  protection  of  the  defendant,  as  it 
will  be  open  to  him  to  cross-examine  the  witness  by  whom  his 


(m)  Rex  V.  Leefe,  S  Campb.  134, 
1S0.  The  learned  reporter  sajs,  '*  I 
"  find  no  decision  or  dictum  in  the 
<«  books  as  to  the  evidence  pf  the 
**  words  sworn  which  is  necessary  to 
*'  support  an  indictment  for  perjury. 
**  For  the  general  principles  upon  this 
*'  subject,  vide  8  Hawk.  P.  C.  c.  46. 
'*  s.  S4,  S5,  36.  Coiupagnon  v.  Mar- 
•*  tin,  «  Bl  Jlep.  790.*' 

(11)  Rcjc  V.  Jones,  cer,  Kenyon^  C. 
J.,  1791.    Pcakc  N.  P.  C.  ST. 

(0)  Rex  V.  Dowlin,  ear.  Kenyon, 
C.  J.,  179S,PeakeN.  P.  C.  170. 


(p)  8  Chit  Crim.  L.  318.  referring 
to  I  Std,  418.  Carr's  case. 

(4)  3  Stark.  Evid.  1148.  And  the 
author  further  observes,  that  the  rule 
even  to  this  effect  appears  to  be  a 
doubtful  one;  for  when  it  has  once 
been  proved  that  particular  facts,  po-« 
sitively  and  deliberately  sworn  to  by 
the  defendant  in  any  part  of  his  evi- 
dence, were  falsely  sworn  to,  it  seems 
in  principle  to  be  incumbent  on  htm 
to  prove,  if  he  can,  that  in  other  parts 
of  nis  testimony  he  explained  or  qua- 
lified th^t  which  he  bad  so  sworn. 
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statements  upon  oath  are  proved,  whether  he  did  not  in  some 
other  parts  of  his  evidence  correct  or  explain  those  statements 
upon  which  the  prosecution  is  founded,  and  unless  the  witnesii 
can  positively  deny  any  such  correction  or  explanation,  or  if  he 
admits  that  they  may  have  occurred,  the  proof  would  probably  be 
deemed  insufficient  for  a  conviction.  And  it  will  of  course  be  open 
to  the  defendant  to  prove  that  any  corrections  or  explanations  were 
given  by  him  in  other  parts  of  his  evidence,  (r) 
^l"^/^^*'*'  It  is  sufficient  to  support  the  averment  that  the  party  adminis- 

min?Bter  the '    tering  the  oath  had  competent   authority  for  that  purpose,  by 
oath.  shewing  in  the  first  instance  that  he  acted  as  a  person  having  such 

authority.  Thus,  upon  an  indictment  for  perjury  before  a  surro- 
gate in  the  ecclesiastical  court,  it  was  ruled,  that  the  fact  of  the 
person  who  administered  the  oath  having  acted  as  a  surrogate,  wa» 
Bu&cient  primd  facie  evidence  of  his  having  been  duly  appointed, 
and  having  authority  to  administer  it.  And  Lord  Ellenborough, 
C.  J.,  said,  '^  I  think  the  fact  of  Dr.  Parson  having  acted  as 
"  surrogate  is  sufficient  prima  facie  evidence  that  he  was  duly 
''  appointed  and  had  competent  authority  to  administer  the  oath. 
^'  I  cannot  for  this  purpose  make  any  distinction  between  the 
^^  ecclesistical  courts  and  other  jurisdictions.  It  is  a  general  pre- 
^'  sumption  of  law,  that  a  person  acting  in  a  public  capacity  is 
'*  duly  authorised  so  to  do."(5)  But  it  was  holden,  in  the  same 
case,  that  upon  its  appearing  that  the  surrogate  was  appointed 
contrary  to  the  canon,  (which  requires  that  no  judicial  act  shall 
be  speeded  by  any  ecclesiastical  Judge,  unless  in  the  presence  of 
the  registrar  or  his  deputy,  or  other  persons  by  law  allowed  in 
that  behalf,)  his  appointment  was  a  nullity,  and  the  averment 
that  he  had  authority  to  administer  the  oath  was  negatived.  (/) 
The  oath  nrast  The  taking  the  oath  must  be  proved  as  it  is  alleged.  There- 
^n  ^^P^  **  f^^^y  if  it  be  averred  that  the  defendant  was  sworn  upon  the  Holy 
^^^  *  Gospels,  &c.  and  it  turn  out  that  he  was  sworn  in  some  other 

manner,  according  to  some  particular  custom,  and  not  upon  the 
Gospels,  the  variance  will  be  fatal,  (tr)  But  a  variance  as  to  the 
place  of  taking  will  not  be  material,  if  it  be  proved  to  have  been 
taken  in  the  county  where  the  defendant  is  indicted,  (j:)  And 
upon  an  indictment  in  Middlesex,  it  may  be  shewn  that  the  oath 
was  in  fact  taken  in  Middlesex,  although  the  jurat  state  it  to  have 
been  sworn  in  London. (y) 
Proof  against  It  seemsthat  on  an  indictment  against  a  bankrupt  for  perjury, 
a  bankrupt,  before  the  commissioners,  in  passing  his  last  examination,  it  is 
necessarv  to  give  strict  evidence  of  the  trading,  petitioning  cre- 
ditor's debt,  and  act  of  bankruptcy.  (&^)  For  where  the  authority 
delegated  is  of  a  special  nature,  limited  to  particular  circum- 
stances, it  is  essential  to  prove  their  existence,  in  order  to  shew 
the  authority  to  administer  the  oath,  (a) 

(r)  Rex  V.  Carr,  Sid.  418.  Stark.  Evid.  11 40. 

<«)  Rex  V.  Yerelst,  3  Campb.  4S2.  (z)  Rex  v,  Ponshon,  3  Campb.  96. 

(I)  Id.  IM.  And  see  Rex  v.  Bullock,  I  Tannt  71* 

(w)  S  Stark.  Evid.   1140.    Rex  o.  (a)  3  Stark.  Evid.  1135.    Ifthedo- 

^* Arthur,  Peake's  C.  155.  fendant  was  not  a  bankrupt,  there 

(x)  Rex  V.  Taylor,  Skin.  403.  was  no  authority  to  admioister  the 

(y)  Rex  V.  Emden,  0  East  437,    3  oath.    But  the  case  might  admit  of  a 
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On  an  indictment  for  perjury,  in  an  answer  in  chancery,  the  bill  l*>w)f  of  the 
must  be  proved  in  the  usual  way  5  and  proof  of  the  defendant's  hav1nff*taken 
signature,  and  of  that  of  the  master  before  whom  the  answer  pur-  tbe  oath  in  an 
ports  to  be  sworn,  is  evidence  of  the  defendant's  having  sworn  to  "newer  in 
the  truth  of  the  contents,  without  calling  the  person  who  wrote  the  upJn^obtain- 
jurat ;  or  further  proving  the  identity  of  the  defendant  as  being  ing  admini- 
the  very  same  person  who  had  signed  the  answer.  (£)     But  unless  »tration  of  a 
there  be  such  proof  of  the  defendant's  signature,  or  some  other  ^^^^^ "  ^ ' 
sufficient  proof  to  identify  him  as  the  person  by  whom  the  oath  was 
taken,  no  return  of  commissioners,  or  of  a  master  in  Chancery, 
will  be  sufficient.(c)     In  a  case  upon  the  statute  31  Geo.  2.  c.  10. 
8.  24.  (for  taking  a  false  oath  to  obtain  administration  to  a  sea- 
man's effects,  in  order  to  receive  his  wages)  it  was  holden  neces- 
sary to  prove,  directly  and  positively,  that  it  was  the  prisoner  who 
took  the  oath.     And  the  Court  said  that  the  evidence  given  was 
defective,  as  there  was  a  possibility,  from  any  thing  that  had  been 
given  in  evidence  to  the  contrary,  that  the  prisoner  might  have 
gone  through  all  the  rest  of  the  fraud,  and  have  avoided  the  cir- 
cumstance of  taking  the  oath,  especially  as  he  probably  knew  that 
the  taking  the  oath  was  a  capital  felony.     And  they  further  said, 
that  if  this  had  been  an  indictment  for  perjury  at  common  law,  it 
would  have  been  incumbent  on  the  prosecutor  to  have  given  pre- 
cise and  positive  proof  that  the  prisoner  was  the  person  who  took 
the  oath ;  and  it  was  equally  i«icumbent  on  him  so  to  do,  upon  an 
indictment  on  the  statute  in  question,  (d) 

If  the  perjury  was  committed  on  the  trial  of  a  cause  at  Nisi  J'?®^®^^^ 
Prius,  the  record  ought  to  be  produced,  in  order  to  shew  that  such  ""*  "^^^ 
a  trial  was  had :  but  the  production  of  the  postea  will  be  suffi- 
cient for  this  purpose,  (e)  And,  in  addition  to  the  production  of 
the  record,  the  previous  evidence  and  state  of  the  cause  should  be 
so  far  proved  as  to  shew  that  the  matter  sworn  to  was  material : 
and  the  prefatory  circumstances  and  innuendoes  averred  in  the  in- 
dictment for  the  purpose  of  shewing  such  materiality  must  also  be 
proved.  The  record  will  shew  what  issues  were  joined  between 
the  parties ;  but  such  proof  must  be  given  of  what  occurred  at  the 
trial  as  will  shew  the  bearing  and  materiality  of  the  defendant's 
evidence.  (/) 

It  seems  that  if  a  party  produce  an  affidavit,  purporting  to  have 
been  made  by  him  before  commissioners  in  the  country,  and  make 
use  of  it  in  a  motion  in  the  cause,  it  will  be  evidence  against  him 
that  he  made  it»{g) 

Upon  an  indictment  for  perjury,  in  falsely  taking  the  free-  Proof  of  uk- 

^iffereni  consideration,  wherethe  per* 
jury  is  assi{^ned  upon  the  deposition 
of  a  witness  who  conaes  to  prove  the 
bankruptcy;  for  there  tbe  comiris- 
sicners  have  jurisdiction  to  enquire 
into  the  fact,  though  it  should  ulti- 
mately turn  out  that  there  was  no 
bankruptcy.    Jd,  ibid, 

(b)  Rex  t^.  Benson,  8  Campb.  508. 
Rex  V,  Morris,  8  Burr.  1 1 89.  1  Leach 
50.  The  reason  why  the  Court  of 
Chancery  made  a  general  order  that 


all  defendants  should  Mign  their  an- 
swers was  with  a  view  to  the  more 
easy  proof  of  perjury  in  answers.    8 
Burr.  1189. 
(r)  Id,  ibid. 

(d)  Brady*s  case,  1784, 1  Leach  387. 

(e)  Rex  V.  lies.  Hard.  118.  Bui. 
N.  P.  843.  8  Hawk.  P.  C.  c.  46.  s.  56. 
3  Stark.  Evid.  1136. 

if)  3  Stark,  fivid.  1143. 
ig)  Rex  V,  James,  Show.  97.    3 
SUrk«£vid.  1140. 
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holder's  oath  at  an  election  of  a  knight  of  the  shire,  in  the  ndme 
of  J.  W.  5  it  appearing  by  competent  evidence  that  the  free- 
holder's oath  was  administered  to  a  person  who  polled  on  th^ 
second  day  of  the  election,  by  the  name  of  J.  W.  who  swore  to 
his  freehold,  and  place  of  abode ;  and  that  there  was  no  such  per- 
son ;  and  that  the  defendant  voted  on  the  second  day,  and  was  no 
freeholder,  and  sometime  afterwards  boasted  that  he  had  done  the 
trick f  and  was  not  paid  enough  for  the  joA,  and  was  afraid  that  he 
should  be  pulled  for  his  bad  vote;  and  it  not  appearing  that  more 
than  one  false  vote  was  given  on  the  second  day's  poll,  or  that  the 
defendant  voted  in  his  own  name,  or  any  other  than  the  name  of 
J,  W.;  it  was  holden,  that  there  was  su£Bcient  evidence  for  thfe 
jury  to  presume  that  the  defendant  voted  in  the  name  of  J,  W.  and 
consequently  to  find  him  guilty  of  the  charge  as  alleged  in  the  in- 
dictment. (A) 

If  any  one  distinct  assignment  of  perjury  be  proved,  the  de- 
fendant ought  to  be  convicted,  (t) 

In  a  case  of  a  prosecution  against  T.  Reilly  for  suborning  one 
Macdaniel  to  commit  perjury,  it  was  contended,  on  the  part  of  thfe 
crown,  that  the  bare  production  of  the  record  of  Macdaniel's  con- 
viction was  of  itself  sufBicient  evidence  that  he  had,  in  fact,  taken 
the  false  oath  as  alleged  in  the  indictment.  But  it  was  insisted, 
for  the  prisoner,  that  the  record  was  not  of  itself  sufficient  evi- 
dence of  the  ^ct ;  that  the  jury  had  a  right  to  be  satisfied  that 
such  conviction  was  right ;  that  Reilly  had  a  right  to  controvert 
the  guilt  of  Macdaniel;  and  that  the  evidence  given  on  Mac- 
daniel's trial  ought  to  be  submitted  to  the  consideration  of  the 
present  jury ;  and  the  recorder  obliged  the  counsel  for  the  crown 
to  go  through  the  whole  case,  in  the  same  manner  as  if  the  jury 
had  been  charged  to  try  Macdaniel.  (A) 

The  punishment  of  peijury  and  subornation  of  peijury,  at  com- 
mon law,  has  been  various;  being  anciently  death;  alfterwards 
banishment,  or  cutting  out  the  tongue;  then  forfeiture  of  goods. (/) 
At  the  present  time  it  is  fine,  imprisonment,  and  pillory,  at  the 
discretion  of  the  Court,  (m)  to  which,  as  we  have  seen,  the  statute 


(h)  Rex  o.  Price,  alias  Wright,  6 
£a»t.  323. 

(0  Rex  V.  Rhodes,  2  Lord  Raym. 
186,  187.  3  Stark.  BticI.  1 145.  And 
see  Compagooii  v.  Martin,  t  Black. 
Rep.  790. 

(k)  Reilly 's  case,  1  Leach  454. 

(/)  4  Black.  Com.  138. 

(m)  4  Black.  Com.  138.  Rex  v. 
Nueys  and  Gafey,  1  Black.  R.  416. 
Rex  V.  Lookup,  3  Burr.  1901.  In  this 
last  case  the  form  of  the  sentence  was 
that  the  defendant  "  should  be  set  in 
"  and  upon  the  pillory  at  C.  cross, 
*'  for  an  hour  between  the  hours  of 
**  twelve  and  two,  and  that  he  should 
'*  afterwards  be  transported  to  some 
'*  of  his  Majesty *s  colonies  or  planta- 
**  tions  in  America,  for  the  space  of 
*'  seven  years ;  and  be  now  remanded 
**  to  the  custody  of  the  marshal,  to  be 


"  by  him  kept  in  safe  custody,  in  exe- 
*'  cution  of  the  judfi^ment  aforesaid, 
'*  and  until  he  shall  he  transported  as 
**  aforesaid.** 

The  statute  66  Geo.  3.  c.  138.  s.  I. 
after  abolishing  the  punishment  of 
the  pillory  except  for  the  offences 
thereinafter  mentioned  proceeds  thus; 
*'  Provided  that  all  laws  now  in  force 
**  whdrtoby  any  person  ts  subject  td 
"  punishment  for  the  taking  any  false 
"  oath,  or  for  committing  any  roan- 
**  ner  of  wilful  and  corropC  peijury, 
or  for  the  procuring  or  suborning 
anv  other  person  so  to  do,  or  for 
wilfully,  falseW,  and  corruptly  af- 
'*  firming  or  declaring,  or  procuring 
*'  or  suborning  any  other  person  so  to 
^*  affirm  and  declare,  in  any  matter  or 
^*  thing,  whidi  if  the  same  had  been 
'*  dqioaed  in  the  usual  form  would 
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2  Geo.  3.  c.  2S.(»)  ftuperadis  a  power  for  the  Court  to  order  the 
offender  to  be  sent  to  the  house  of  correction  for  a  term  not  ex- 
ceeding seven  years^  or  to  be  transported  for  the  same  period  ; 
and  makes  it- felony,  without  benefit  of  clergy,  to  return  or  escape 
within  the  time*  If  the  prosecution  proceeds  upon  the  5  Eliz« 
€•9.  that  statute,  as  we  have  seen,(o)  mflicts  the  penalty  of  per* 
petual  infamy,  and  a  fine  of  40/.  on  the  suborner ;  and,  in  default 
of  payment,  imprisonment  for  six  months,  and  to  stand  with  both 
ears  nailed  to  the  pillory ;  and  punishes  perjury  itself  with  six 
months'  imprisonment,  perpetual  infamy,  and  a  fine  of  20/.  or  to 
have  both  ears  nailed  to  the  pillory. 

It  has  been  holden  that  the  punishments  directed  by  the  stat. 
18  Geo.  2.  c.  18. (jo)  to  be  inflicted  upon  perjury,  in  falsely  taking 
the  freeholder's  oath  at  an  election  of  a  knight  of  the  shire,  are 
cumulative  under  the  statute  5  Eliz.  c.  9.  s.  6.(7)  and  2  Geo.  2.  c. 
25.  s.  2.(r)  to  which  the  first  mentioned  statute  18  Geo.  2.  c.  18. 
refers.  (5) 

A  consequence  of  a  cortviction  for  periury,  though  it  forms  no  conviction  for 
part  of  the  judgment,  is,  that  the  offender  is  incapacitated  from  perjury  inca- 
giving  evidence  in  a  court  of  justice. (/)    But  a  pardon  will  restore  JffgnS^p'/'** 
his  competency ;  except  in  the  case  of  a  conviction  for  perjury  or  giving  evl- 
subornation  of  perjury  on  the  statute  5  Eliz.  c.  9.(m)  which  pro-  dence. 
vides  that  the  offender  shall  never  be  admitted  to  give  evidence  in 
courts  of  justice  until  the  judgment  be  reversed  ;  and,  therefore, 
the  King's  pardon  will  not  in  such  case  make  him  a  competent 
witness,  (;r) 

A  very  summary  mode  of  proceeding  is  given,  where  persons  Summary  pro- 
convicted  of  perjury  practise  as  attornies  or  solicitors  in  courts  of  cccding  whcro 
law  or  equity.    The  12  Geo.  1.  c.  29.  s.  4.  enacts,  "that  if  any  ?fc7cTof  per- 
*^  person  who  hath  been  or  who  shall  be  convicted  of  forgery,  or  jury  practiie 
*^  of  wilful  and  corrupt  perjury,  or  subornation  of  peijury,  or  asattomiesor 
*^  common  barratry,  shall  act  or  practise  as  an  attorney,  or  solicitor  *®  *''   ^' 
"  or  agent,  in  any  suit  or  action,  brought  or  to  be  brought  in  any 
"  court  of  law  or  equity  within  that  part  of  Great  Britain  called 


"  have  amounted  to  Vilful  and  cor- 
"  rupt  perjury,  shall  continue  and  be 
*^  in  ifull  force  and  effect ;  and  that  all 
**  persons  guilty  of  any  of  the  said 
'*  several  offences  shall  incur  aud  suf- 
*'  fer  the  same  punishment,  penalties, 
"  and  forfeitures  as  such  persons  were 
**  subject  to  by  the  laws  and  statutes 
"  of  this  realm,  or  any  of  them,  be- 
"  fore  the  passing  of  this  act,  and  as 
"  if  this  act  had  not  beea  made.*' 

(n)  AntCt  525. 

(o)  Ante,  583,524. 

(p)  Ante,  531. 

(q)  ^nie,  523,  524. 

(r)  Ante,  525. 

(«)  Rex  V.  Price,  alias  Wright,  6 
Bast.  327.  Grose,  J.,  passed  sentence 
upon  the  defendant  and  two  other 
persons  who  had  been  convicted  of 
similar  perjuries  in  the  fo]lowin|!^ 
form:— '^ That  each  of  them  for  this 

2 


<*  offence  should  lose  and  forfeit  20/. 
**  and  be  imprisoned  in  Newgate  by 
"  the  space  of  six  months  without 
*'  bail  or  maiuprize,  and  that  his  oath 
'<  from  thencerorth  be  not  received  in 
'*  any  court  of  record  within  England 
**  or  Wales,  or  the  marches  of  the 
'*  same,  until  such  time  as  this  judg- 
'*  roent  should  be  reyersed  by  attaint 
'*  or  otherwise ;  and  that  after  the  ex- 
***  piration  of  the  said  six  months  he 
**  oe  transported  to  such  place  beyond 
'*  the  seas  as  his  Majesty,  with  the 
«  advice  of  hi»  privy  council,  should 
^  think  fit  to  direct  and  appoint,  fur 
**  term  of  $ix  years.'* 

(I)  Gilb.  Ev.  126.  Bull.  N.  P.  291. 
4  Black.  Com.  138.  2  Hawk.  P.  C.  c. 
46.  s.  101. 

(«)  Ante,5f%S,  524. 

(x)  Phil.  OB  Bv.  30.  and  the  autho- 
rities there  cited. 


652 


Of  Perjury,  ^c. — Punishment.         [book.  v. 


^^  England,  the  Judge  or  Judges  of  the  court,  where  such  suit  or 
^^  action  is  or  shall  be  brought,  shall,  upon  complaint  or  informa- 
'^tion  thereof,  examine  the  matter  in  a  summary  way  in  open 
^^  court ;  and  if  it  shall  appear  to  the  satisfaction  oi  such  Judge  or 
'^  Judges,  that  the  person  complained  of,  or  against  whom  such 
'^  information  shall  be  given,  hath  offended  contrary  to  this  act, 
'^  such  Judge  or  Judges  shall  cause  such  offender  to  be  trans- 
'^  ported  for  seven  years  to  some  or  one  of  his  Majesty's  colonies 
'^  or  plantations  in  America,  by  such  ways,  means,  and  methods, 
'^  and  in  such  manner,  and  under  such  pains  and  penalties  aa 
"  felons  in  other  cases  are  by  law  to  be  transported." 
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CHAPTER  THE  SECOND. 


OF   CONSPIRACY. 


The  conspiring  to  obHtruct^  pervert^  or  defeat  the  course  of  public  Descriptions 
justice; (a)  to  injure  the  public  healthy  as  by  selling  unwholesome  of  cons^^racy. 
provisions  ;{b)  or  to  effect  any  public  mischief,  as  by  raising  the 
price  of  the  public  funds  by  illegal  means  ;(c)  are  offences  punish- 
able by  indictment.  And  it  appears  that  an  indictment  lies,  not 
only  wherever  a  conspiracy  is  entered  into  for  a  corrupt  or  illegal 
purpose,  but  also  where  the  conspiracy  is  to  effect  a  legal  purpose 
by  the  use  of  unlawful  means :  and  this,  although  such  purposes 
be  not  effected,  (d)  And  it  is  laid  down  in  a  book  of  great  autho- 
rity that  all  confederacies  whatsoever  wrongfully  to  prejudice  a 
third  person  are  highly  criminal  at  common  law ;  as  where  divers 
persons  confederate  together  by  indirect  means  to  impoverish  a 
third  person,  or  falsely  and  maliciously  to  charge  a  man  with  being 
the  reputed  father  of  a  bastard  child,  or  to  maintain  one  another 
in  any  matter,  whether  it  be  true  or  false,  (e)  The  conspiracy  or 
unlawful  agreement,  though  nothing  be  done  in  prosecution  of  it^ 
is  the  gist  of  the  offence.  (/)  The  nature  of  conspiracy,  therefore, 
requires  that  more  than  one  person  should  be  concerned  in  it.  In 
many  cases  an  agreement  to  do  a  certain  thing  has  been  considered 
as  the  subject  of  an  indictment  for  a  conspiracy,  though  the  same 
act,  if  done  separately  by  each  individual  without  any  agreement 
amongst  themselves,  would  not  have  been  illegal;  as  in  Uie  case 
of  journeymen  conspiring  to  raise  their  wages ;  each  may  insist 


(a)  Rex  V,  Mawbey  and  others, 
6T.  R.  619.  et  sequ,  4  Black.  Com. 
1S6.     1  Hawk.  P.  C.  c.  78.  s.  2. 

{b)  Reg.  v>  Macarty  and  Forden- 
bourgh,  8Ld.  Raym.  1179.  2  East. 
P.  C.  c.  18.  s.  5.  p.  883.  4  Black. 
Com.  ItiS.  And  see  the  remarks  upoa 
the  case  of  Macarty  and  Forden- 
^ourgh  in  6  Bast.  ISS.  141. 

(c)  Rex  V.  De  Berenger  and  others, 
3  M.  &  S.  67. 

(if)  Rex  t;.  The  Journeymen  Tailors 
of  Cambridge,  8  Mod.  11.  Reg.  v. 
Best,  8  Ld.  Raym.  1 167.  6  Mod.  85. 
1  Bast  P.  C.  c.  1 1.  s.  1 1.  p.  462.    But 


an  action  mil  not  lie  for  a  conspiracy , 
unless  it  be  put  in  execution,  9  Co.  57. 
W.  Jones,  93.  Savile  v.  Roberts,  1 
Ld.  Raym.  378.  And  see  8  Mod.  380. 
that  conspiring  to  do  a  lawful  act,  if 
for  an  unlawful  end  is  indictable. 

(e)  1  Hawk.  P.  C.  c.  78.  s.  2.  It  is 
not  necessary  in  an-  indictment  for 
conspiring  to  charge  a  man  with  being 
the  father  of  a  bastard  child,  to  state 
that  the  charge  was  false,  Reg. «.  Best, 
post.  561. 

(/)  Reg.  t;.  Best,  2  Ld.  Raym.  1167. 
Rex  V,  Spragg,  2  Burr.  993.  Rex  v. 
Rispal,  3  Burr.  1321. 
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Conspiracies 
against  the 
public  justice 
of  the  king- 
dom by  agree« 
ing  to  make 
false  charges 
and  accusa- 
tions. 


on  raising  his  wages  if  he  can ;  but  if  several  meet  for  the  same 
purpose  it  is  illegal^  and  the  parties  may  be  indicted  for  a  con- 
spiracy. (^)  It  has  been  said  that  perhaps  few  things  are  left  so 
doubtful  in  the  criminal  law,  as  the  point  at  which  a  combination 
of  several  persons,  in  a  common  object,  becomes  illegal,  (/i)  It 
appears,  however,  to  have  been  holden  that  if  such  persons  il- 
legally concur  in  doing  an  act,  they  may  be  guilty  of  conspiracy, 
though  they  were  not  previously  acquainted  with  each  other,  (t) 

Amongst  the  most  flagrant  instances  of  conspiracies,  against  the 
public  justice  of  the  kingdom,  may  be  mentioned  a  case  in  which 
the  defendants  were  charged  with  conspiracy,  in  causing  a  man  to 
be  executed  for  a  robbery,  which  they  knew  he  was  innocent  of, 
with  intent  to  get  into  their  possession  the  reward  offered  by  act 
of  parliament.  (At)  And  it  would  have  been  equally  a  conspiracy, 
though  the  defendants  had  failed  in  their  infamous  design,  and  the 
man  had  been  acquitted.  Indeed  one  of  the  more  ancient  descrip- 
tions of  conspiracy  is  "  a  consultation  and  agreement  between  two 
'^  or  more  to  appeal,  or  indict  an  innocent  person  falsely  and  raa- 
^*  liciously  of  felony,  whom,  accordingly,  they  cause  to  be  indicted 
"  or  appealed ;  and  afterwards  the  party  is  lawfuUv  acquitted  by 
'^  the  verdict  of  twelve  men."(/)  But  of  this  description  it  is  ob- 
served, that  the  lawful  acquittal  of  the  party  grieved  does  not  ap- 
pear to  be  required  in  order  to  make  the  offenders  guilty  of  con- 
spiracy, (m)  The  description  of  conspirators  in  the  old  statute, 
33£dw.  I.  St.  2.  (sometimes  cited  as  2IEdw.  1.)  is  ''that  con- 
"  spirators  be  they  that  do  confeder  or  bind  themselves  by  oath, 
''  covenant,  or  other  alliance,  that  every  of  them  shall  aid  and  bear 
the  other  falsely  and  maliciously  to  indict,  or  cause  to  indict,  or 
falsely  to  move  and  maintain  pleas ;  and  also  such  as  cause  child- 
ren within  age,  to  appeal  men  of  felony,  whereby  they  are  im- 
prisoned and  sore  grieved ;  and  such  as  retain  men  in  the  country 
"  with  liveries  or  fees  for  to  maintain  their  malicious  enterprizes ; 
''  and  this  extendeth  as  well  to  the  takers  as  to  the  givers ;  and  to 
*'  stewards  and  bailiffs  of  great  lords,  who,  by  their  seigniory,  office, 
'*  or  power,  undertake  to  bear  or  maintain  quarrels,  pleas,  or  de- 


€€ 
€t 
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(r)  By  Grose,  J.,  io  Hex  t;.  Mawbej 
and  others,  6  T.  R.  636.  And  see  Rex 
V.  The  Joorneymon  Tailors  of  Cam- 
bridge, 8  Mod.  11.  If  one  man  alone 
be  guilty  of  an  offence,  which,  if 
practised  bjr  two,  would  be  the  sub- 
ject  of  an  indictment  for  a  conspiracy, 
he  IS  ciyilly  liable  in  an  action  for  re- 
paration of  damages  at  the  suit  of  the 
person  injured.  By  Buller,  J.,  in 
Pasley  v.  Freeman,  ST.  R.  58. 

(h)  SChit.  Crira.  L.  IISO. 

(O  By  Lord  Mansfield  in  the  case 
of  the  prisoners  in  the  King's  Bench, 
Hil.  T.  S6  Geo.  9.  1  Hawk.  P.  C.  c. 
78. 8.  S.  in  the  notes. 

{k)  Rex  v.  Macdaniel  and  others, 
I  Leach  45.  And  see  Post  1 30.  See  also 
ttn<e,VoI.  I.  p.  497.  It  should  seem  that 
the  only  objection  to  this  being  treat- 


ed as  a  conspiracy  is  that  which  might 
arise  from  its  being  considered  as  m 
crime  of  the  highest  degree,  in  which 
the  misdemeanor  woula  be  merged. 

(/)  3  Inst.  143.     4  Black.  Cora.  36. 

(m)  1  Hawk.  P.  C.  c.  79.  s.  S.  In 
the  case  of  Rex  r.  Spragg,  9  Burr. 
998.  Serj.  Davy  said  '*  There  is  a  dis- 
**  tinction  between  a  writ  of  con- 
*'  spirac^  and  an  indictment  for  a 
**  conspiracy.  In  an  action  the  da- 
^*  mage  is  the  gist  of  the  action ;  and 
'*  therefore,  the  writ  and  declaration 
'*  must  charge  *  that  he  was  indicted 
**  and  sustained  damage:*  but  that  is 
^'  not  necessary  in  an  indictment  \ 
**  which  is  for  an  offence  against  the 
"  public.  And  this  distinction  ex- 
**  plains  Lord  Coke*s  meaning  in  3 
«« Inst.  US.** 
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'^  botes,  that  concehi  other  partie'fl  than  such  as  touch  the  ^tate  of 
'^  their  lords  or  themselves. '  From  which  definition  of  conspira* 
tors  it  is  said  that  it  seems  clearlf  to  follow  that  not  only  those  who 
actually  cause  an  innocent  man  to  be  indicted,  and  also  to  be  tried 
upon  the  indictment,  whereupon  he  is  lawfully  acquitted,  are  pro-^ 
perly  conspirators,  but  that  those  also  are  guilty  of  this  offence^ 
who  barely  conspire  to  indict  a  man  falsely  and  maliciously,  wbe« 
ther  they  do  any  act  in  prosecution  of  such  conspiracy  or  not ;  for 
the  words  of  the  statute  seem  expressly  to  include  all  such  con- 
federacies under  the  notion  of  conspiracy,  whether  there  be  any 
prosecution  or  not.(9i)  But  it  is  also  said  that  since  it  does  hot 
appear  to  have  been  solemnly  resolved  that  persons  offending  by  a 
false  and  malicious  accusation  against  another,  are  indictable  upon 
this  statute,  it  seems  to  be  more  safe  and  adviseable  to  ground  an 
indictment  for  such  offence  upon  the  common  law  than  upon  the 
statute,  (o) 

A  conspiracy  of  this  kind  appears  therefore,  to  consist  in  the  The  false 
unlawful  agreement  to  injure  a  person  by  a  false  charge ;  though  charge  need 
it  be  in  no  way  prosecuted.    And  whether  the  conspiracy  be  to  ^^  prow- 
charge  a  temporal  or  an  ecclesiastical  offence  on  an  innocent  per- 
son, it  is  the  same  thing,  (p) 

It  seems  not  to  be  any  justification  of  a  confederacy  to  carry  The  confede- 
on  a  false  and  malicious  prosecution,  that  the  indictment  or  ap-  ^l  to  make 
peal,  which  was  preferred,  or  intended  to  be  preferred,  in  pursu-  ic'^^ni^St** 
ance  of  it,  was  insufficient,  or  that  the  court  wherein  the  prose*  equally  crimi- 
ctttion  was  carried  on  or  designed  to  be  carried  on,  had  no  juris*  "*'»  though 
diction  ci  the  cause,  or  that  the  matter  of  the  indictment  did  im*  Ings^ntended 
port  no  manner  of  scandal,  so  that  the  party  grieved  was,  in  to  be  institut- 
truth,  in  no  danger  of  losing  either  his  life,  liberty,  or  reputa-  ^  ^^^  ^^' 
tion.      For  notwithstanding  the   injury  intended  to  the  party 
against  whom  such  a  confederacy  is  formed  may  perhaps  be  in- 
considerable, yet  the  association  to  pervert  the  law,  in  order  to 
procure  it,  seems  to  be  a  crime  of  a  very  high  nature,  and  justly     . 
to  deserve  the  resentment  of  the  law.  (9)     Therefore,  on  an  in- 
dictment for  wickedly  and  unlawfully  conspiring  to  accuse  ano- 
ther of  taking  hair  out  of  a  bag,  without  alleging  it  to  be  an  un- 
lawful aud  felonious  taking,  it  was  said  by  Lord  Mansfield  that  the 
gist  of  the  offence  was  the  unlawful  conspiracy  to  do  an  injury  to 
another  by  a  false  charge,  and  that  whether  the  conspiracy  be  to 
charge  a  man  with  criminal  acts,  or  such  only  as  may  affect  his 
reputation,  it  is  sufficient,  (r) 

Neither  is  it  any  plea  for  one  who  is  prosecuted  for  such  an  un-  Such  confede- 
laWful  confederacy,  that  nothing  more  was  intended  by  him,  but  racy  will  be 
only  to  give  his  testimony  in  a  legal  course  of  justice  against  the  ^ar^tLug"** 
party  to  whose  prejudice  such  confederacy  is  supposed  to  have  been  the'partiea 
formed ;  for  notwithstanding  it  may  be  said  that  it  would  be  a  great  >nAy  ^y  that 
discouragement  to  legal  proceedings  to  make  persons  liable  to  a  ]^^Z  ^^^y^^ 

testimony  in  a 
(n)  1  Hawk.  P.  C.  c.  78.  s.  8.  Lord  Rayin.  1 167.     1  Salk.  174.  ^«^  course 

(0)  Ibid.  {q)  I  Hawk.  P.  C.  c.  78.  s.  S.  ^^  J"»**<^«- 

(ti)  1  Hawk.  P.  C.  c.  78. 8. 8.  (r)  Rex  v.  Rispal,  1  Black.  R.  S6S. 

(a)  1  Hawk.  P.  C.  c.  78.  s.  8.  S  Barr.  1S80. 

(T)  R^*  V*  Best  and  ABoUier»  8 
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criminal  prosecution^  for  barely  intending  to  give  their  endenoe, 
and  it  would  be  a  prejudging  of  a  cause  to  try  the  truth  of  the 
testimony  intended  to  be  given  in  it  before  the  cause  itself  is  de* 
termined^  yet  the  law  will  rather  venture  this  mischief  than  suffsr 
so  flagrant  a  villany  to  go  unpunished.    However^  if  there  be  any 
probability  that  the  principal  cause  will  ever  be  tried,  it  seems 
proper  to  apply  to  the  court  to  stay  the  trial  of  the  confederacy 
until  the  merits  of  the  principal  cause  be  determined,  {s) 
But  the  con-         It  is  observed  that  it  appears  not  only  from  the  words  of  the 
federacy  must  statute,  but  also  from  the  plain  reason  of  the  thing,  that  no  con* 
^*«H^  f  *  ,  federacy  whatsoever  to  maintain  a  suit  can  come  within  the  words 
^raoDfl^may     of  the  Statute  33  Edw.  L  st.  2.  unless  it  be  both  false  and  ma- 
con8uUtopro>  licious.  (t)     And  several  persons  may  lawfully  meet  together  and 
penwn*^'**^  consult  to  prosecute  a  guilty  person,  or  one  against  whom  there 
is  probable  cause  of  suspicion ;  but  not  to  prosecute  one  that  is 
innocent,  right,  or  wrong,  (u) 
Mawbey's  In  the  following  case,  it  was  holden  that  a  certificate  by  justices 

case.  of  peace,  that  an  indicted  highway  is  in  repair,  is  a  legal  instm* 

peirert^e       ment,  recognized  by  the  courts  of  law,  and  admissible  in  evidence 
course  of  }us-  after  conviction,  when  the  court  are  about  to  impose  a  fine  :  and 
tice,  by  pro-    h^q^^^  consequently,  it  was  illegal  to  conspire  to  pervert  the  course 
certificate  of'a  ^^  justice  by  producing  a  false  certificate  in  evidence,  to  influence 
highway  being  the  judgment  of  the  court.    The  indictment  stated  that  a  highway 
in  repair.         ^^  indicted  as  being  out  of  repair,  and  a  plea  of  not  guilty,  but 
that  it  was  intended  to  apply  to  withdraw  the  plea  and  plead  guilty 
that  two  justices  of  the  county,  and  two  other  persons  conspired 
to  pervert  the  course  of  justice,  and  impose  on  the  court  by  pro- 
ducing  a  false  certificate  from  the  two  defendants,  who  were  jns* 
tices,  that  the  road  was  in  repair,  and  that  they  did  so.    There 
was  a  verdict  against  the  two  justices,  and  a  rule  was  obtained 
Argument  of    to  arrest  the  judgment.    Upon  shewing  cause  against  this  rule  the 
for  the^  prose-  counsel  for  the  prosecution  went  at  large  into  a  discussion  of  the 
cution.  doctrine  and  nature  of  conspiracies.     He  said,  that  it  follows  from 

the  very  nature  of  the  offence  of  conspiracy  that  there  is  no  charge 
of  any  specific  crime  :  but  it  consists  wholly  in  the  unlawful  com- 
bination ;  and  this  will  appear  fully  by  adverting  to  the  several 
sorts  of  conspiracy,  to  be  found  in  the  books.  1.  Where  the  sub- 
ject matter  is  neitner  malum  prohibitum,  nor  malum  in  se,  as  re- 
ferred to  the  individual :  but  the  criminality  in  law  arises  wholly 
from  the  conspiracy.  Such  is  an  agreement  to  maintain  each  other, 
right  or  wrong ;  (;r)  or  a  combination  amongst  labourers  or  me* 
chanics  to  raise  their  w^es.  (y)  So  where  several  conspired  to 
hiss  at  the  Birmingham  Theatre,  Lord  Mansfield  held  it  indictable, 
although  each  might  have  done  so  separately,  (z)  So  a  combinai* 
nation  between  officers  in  the  service  of  the  East  India  Company^ 
to  resign  their  commissions,  was  held  an  illegal  act ;  and  conse- 
quently, a  resignation  tendered  under  those  circumstances  was 

(«)  1  Hawk.  P.  C.  c.  73.  s.  4.  72.  8.  7. 

(i)  1  Hawk.  P.  C.  c.  72.  s.  7.  (x)  9  Co.  56. 

{u)  Reg.  V.  Best  and  Another,   1  (^)  8  Mod.  10. 

Salk.  174.    And  see  1  Hawk.  P.  C.  c.  (z)  Aaon.  B.  R.  18  or  19  Geo.  $• 
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held  not  to  be  a  determination  of  the  service,  (a)  2.  Where  the 
subject  matter  is  not  malum  prohibitum^  as  referred  to  the  indivi- 
dual^ though  malum  in  se  :  but  the  criminality  in  law  arises  from 
the  conspiracy ;  such  as  a  malicious  combination  against  a  trader 
to  ruin  him  in  his  trade,  {b)  So  the  taking  up  dead  bodies,  even 
though  for  the  purposes  of  science  in  dissecting  them,  is  now  held 
an  indictable  offence  per  se;  {c)  yet  formerly  it  was  not  so  con- 
sidered ;  but  even  then  it  was  held  that  an  indictment  lay  for  con- 
spiracy to  do  so.  {d)  A  false  indictment  is  no  crime  as  referred 
to  the  individual ;  {e)  but  a  conspiracy  for  that  purpose  subjects 
the  offenders  to  the  villainous  judgment.  (/)  The  private  slander 
of  another  by  an  individual  is  not  indictable ;  but  conspiring  to 
charge  another  with  slanderous  matter  is  so,  {g)  though  no  legal 
charge  be  actually  preferred.  (A)  And  in  this  latter  case  it  was 
held  that  the  quarter-sessions  had  jurisdiction  over  conspirators. 
It  is  the  same  with  private  immorality,  which  is  only  indictable 
when  coupled  with  a  conspiracy,  (i)  So  two  or  more  joining  to 
do  legal  acts  with  a  corrupt  intent  may  be  indicted.  (A)  And  pri- 
vate deceits,  coupled  with  a  conspiracy,  are  indictable  on  that  ac- 
count. (Z)  3.  The  third  head  of  conspiracy  is  where  the  subject 
matter  is  malum  prohibitum,  as  referred  to  the  individual,  and  the 
criminality  in  law  is  thereby  aggravated  if  executed.  Of  this  na- 
ture is  the  bare  attempt  to  subvert  religion,  (m)  or  public  justice; 
and  the  latter  will  apply  to  both  descriptions  of  counts  in  the  in- 
dictment. Such  also  is  the  endeavour  to  dissuade  witnesses  from 
giving  evidence,  (n)  or  the  preparation  of  witnesses ;  (o)  or  the 
tampering  with  jurors.  ( p)  Such  are  public  frauds  in  trade ;  (q) 
or  public  cheats,  (r)  or  deceit,  or  collusion  in  the  king's  courts, 
or  any  consent  thereto,  {s)  4.  Where  there  is  a  bare  conspiracy 
unexecuted,  (t)  or  where  the  conspiracy  by  the  execution  merges 
in  a  higher  offence,  (ti)     And  he  then  argued  that  the  offence 


(a)  4  Burr.  847S. 

ip)  1  Stra.  144.  1  Lev.  1S5.  Rex 
V.  Eccles  and  Others,  B.  R.    24  Geo. 

(c)  Rex  o.  Lynn,  8  T«  R.  733. 

(d)  Rex  o.  Young,  cited  in  S  T.  R. 
733.  This  was  an  indictment  for  a 
conspiracy  to  prevent  the  burial  of  a 
corpse.  And  see  a  precedent  for 
SQcn  a  conspiracy,  9  Chit.  Crim.  L* 
36. 

(e)  1  Ed.  8.  St.  8.  c.  11.  2  Black. 
Rep.  1328,  9. 

if)  Ibid,  See  as  to  the  Judgment. 
P^gt.  573. 

Or)  1  Lev.  62.     1  Vent  304. 

(A)  1  Salk.  174.  1  Stra.  103.  3 
Burr.  1320. 

(i)  1  Salk.  382,  552.  3  Burr.  1434» 
1878.  2  Lord  Raym.  1031.  4  St.  Tr. 
515. 

(k)  Rex  V.  Robinson  and  Others,  1 
Leach  37.  8  Mod.  321.  1  Wils.  41. 
8  Burr.  1439. 


(f)  6  Mod.  42,  301.    2  Burr.  1127. 

2  Stra.  866. 

(m)  Fitzg.  66. 

(ti)  1  Hawk.  P.  C.  c.  21.  8.  15.  2 
Stra.  904.  And  see  Rex  v.  Steven  ton 
and  Others,  2  East.  R.  362. 

(0)  Hob.  271.  3  Inst.  106.  8 
Show.  1. 

ip)  1  Saund.  300.  1  Lord  Rayro. 
148.  1  Burr.  510.  Rex  v.  Joliffe,  4 
T.  R.285.    Co.  Lit.  157. 

(q)  1  Sess.  Qis.  217.  Comb.  16. 
1  Sid.  409.     1  Yentr.  13. 

(r)  5  St.  Tr.  486.  1  Latch.  202. 
1  RolL  Rep.  2.  9  Lord  Raym.  865. 
1  Barnard.  330. 

(«)  3  Edw.  1.  c.  29.     2  InsU  212, 

217. 

(<)  1  Lev.  62,  125.      1  Vent  304. 

3  Burr.  1320.  1  Lord  Raym.  379. 
iSalk.  174.  iStra.  193.  T.Raym. 
417. 

(tf)  1  Ld.  Raym.  711. 
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changed  against  the  defeadants  fell  within  tiie  principles  of  the 
fibove  caaea.    In  giving  his  judgment  in  this  case,  AsUiurst,  J., 
Opinion  of        said,  ^^  The  principal  question  is,  whether  a  conspiracy  to   per- 
the  Judges.       4i  yej5t  |;ije  course  of  justice  by  producing  in  evidence  a  false  cer- 
tificate be  or  be  not  a  crime  ?     It  seems  to  me  that  a  greater  of- 
fence can  hardly  he  stated  than  that  of  obstructing  or  perverting 
''  the  course  of  justice,  on  which  the  lives  and  properties  of  all  the 
^^  subjects  depend."     And  Grose,  J.,  said,  *^  It  is  laid  down  in 
''  some  of  the  cases,  that  an  attempt  to  persuade  another  not  to 
^c  give  evidence  in  a  court  of  justice  is  indictable ;  then  it  csuinot 
^^  be  doubted  but  that  an  attempt  to  mislead  the  court  by  misre- 
^*  presentation  is  equally  criminal.    The  course  of  justice  is  per- 
'^  verted  if  the  certificate  of  the  justices  be  false.     If  they  agree 
^^  to  certify  that  a  road  is  in  repair  for  the  purpose  of  perverting 
'^  the  course  of  justice,  it  is  a  criipe  and  indictable ;  and  it  is  not 
^<  necessary  that  they  should  know  at  the  time  of  such  agreement 
^^  that  the  road  is  out  of  repair ;  it  is  sufficient  that  they  did  not 
**  know  that  the  fact  which  they  certified  to  be  true  was  true." 
And  Lawrence,  J.,  said,  ^^  The  question  is  whether  a  conspiracy 
*'  to  do  an  act  from  which  the  public  may  receive  any  damage  be 
^'  or  be  not  indictable  ?     At  first  I  thought  this  a  very  doubtful 
^^  case,  because  it  struck  me  that  this  was  an  act  by  which  the 
^^  public  would  not  suffer,  as  the  court  at  the  assizes  were  not 
^'  bound  to  receive  the  certificate  of  the  defendants,  it  not  being 
'^  on  oath.    But  on  examination  it  appears  that  the  practice  of  re- 
^  ceiving  the  certificates  of  magistrates  respecting  the  state  of 
^^  roads,  has  existed    as  far  as  the  memory  of  living  persons 
^^  extends ;  and  the  books  carry  it  still  farther  back.    I  have  not 
^'  been  able  to  discover  how  or  when  the  practice  of  receiving 
*^  these  certificates  arose :  but  a  practice  that  has  been  adopted  in 
^*  the  courts  at  least  as  long  back  as  the  reign  of  Charles  the  First^ 
*'  goes  a  great  way  to  shew  what  the  law  is  upon  the  subject, 
'^  And  this  is  not  the  only  instance  of  receiving  certificates  in  evi- 
^^  dence ;  certificates  oi  bishops  with  respect  to  marriages  are  re- 
•^^  ceived  $  the  customs  of  London  are  certified  by  the  recorder ; 
^  so  formerly  were  certificates  received  from  the  captain  of  Calais; 
'^  and  in  Cro.  Eliz.  502,  3.  this  court  said  that  they  would  give 
^<  credit  to  the  certificates  of  the  Judges  in  Wales  respecting  the 
'^  practice  of  their  Court,  imd  that  the  custom  of  the  court  is  a 
"  law  in  that  court.*'  (^) 
De  Berenger'8       In  a  recent  case  it  was  holden  to  be  an  indictable  offence^  to 
Conspiracy  to    .conspire  On  a  particular  day  by  false  rumours  to  raise  the  price  of 
raise  the  price    the  public  government  funds,  with  intent  to  injure  the  subjects 
f  ^nd^  o"**^'^     ^^^  should  purchase  on  that  day,  and  that  the  indictment  was 
particular  day    ^^^  enough.  Without  specifying  the  particular  persons  who  pur- 
by  false  ru-       phased  as  the  persons  intended  to  be  mjured,  and  that  the  public 
icoarg.  government  funds  of  this  kingdom  might  mean  either  British  or 

Irish  funds,  which;  siace  the  Union,  were  each  a  part  pf  the 
funds  of  the  united  kingdom.  After  the  aif^mi/ent  upon  the  mo- 
%ion  in  arlrest  of  judgment^  Lord  EUenborougb,  C.  J.,  said,  <<  I 

(«)  Rex  V.  Mawbey  and  Others,  6  T.  R.  019  to  638. 
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jecc  of  thw  conspiracy ;  the  conapkacy  is  by  false  xumours  to 

rai«e  the  price  of  the  public  fiindct  and  securities;  and  the 
^  crime  lies  in  the  act  of  conspiracy  and  combination  to  effect 
'^  that  purpose,  xnd  would  have  been  complete,  although  it  itad 
^^  not  been  pursued  to  its  consequences^  or  the  parties  had  not 
*^  been  able  to  carry  it  into  effect.  The  purpose  itself  is  mis- 
'^  chievous,  it  strikes  at  the  price  of  a  vendible  comB>odity  in  the 
'^  market,  and  if  it  gives  a  fictitious  price,  by  means  of  false  ru- 
*^  mours,  it  is  a  fraud  levelled  against  all  the  public,  for  it  is 
'^  agunst  all  such  as  may  possibly  have  any  thing  to  do  with  the 
'^  funds  on  that  particuUff  day/'  Bayley,  J.,  said,  ^^  It  is  not  ne- 
^'  cessary  to  constitute  this  an  offence,  that  it  should  be  preju- 
^^  dicial  to  the  public  in  its  aggregate  capacity,  or  to  all  the  king's 
^^  subjects  :  but  it  is  enough,  if  it  be  prejudicial  to  a  class  of  the 
^'  subjects.  Here  then  is  a  conspiracy  to  effect  an  illt^gal  end, 
^  and  not  only  so,  but  to  effect  it  by  illegal  means,  because  to 
**  raise  the  funds  by  false  rumours,  is  by  illegal  means.  And  the 
^'  end  is  illegal,  for  it  is  to  create  a  temporary  rise  in  the  funds 
*^  without  any  foundation,  the  necessary  consequence  of  which 
^'  must  be  to  prejudice  all  those  who  become  purchasers  during 
*^  the  period  of  that  fluctuation."  And  by  Dampier.  J.,  *^  I  own 
^'  I  cannot  raise  a  doubt,  but  that  this  is  a  complete  crime  of  con- 
'^  spiracy  according  to  any  definition  of  it.  The  means  used  are 
'*'  wrong,  they  were  false  rumours ;  the  object  is  wrong,  it  was  to 
^'  give  a  fake  value  to  a  commodity  in  the  public  market,  which 
^'  was  injurious  to  those  who  had  to  purchase.' '(y) 

In  the  argument  upon  the  foregoing  case,  an  authority  was  Conipiracyto 
cited,  where  the  defendants  being  acquitted  of  all  but  conspiring  impoverish 
to  impoverish  the  farmers  of  the  excise,  it  was  objected  that  there  \^^  tij^^ 
was  no  offence :  but  the  Court  held  it  well,  because  the  informa- 
tion shewed  that  the  excise  was  parcel  of  the  revenue  of  the 
crown,   and  so  the  impoverishment    of  the  farmers  of  excise 
tended  to  prejudice  the  revenue  of  the  crown.(2) 

In  a  late  case,  it  was  holden,  that  a  conspiracy  to  obtain  mo-  pbiiman's 
ney  by  procuring  from  the  lords  of  the  treasury  the  appointment  case, 
of  a  person  to  an  office  in  the  customs,  is  a  misdemeanor  at  com-  obtain  money 
mon  law.    The  counsel  for  the  defendant  proposed  to  argue,  that  by  procuring 
the  indictment  was  bad  on  the  face  of  it,  as  it  waa  not  a  misde-  ^^^  ^^®  i<»^> 
meaner  at  common  law  to  sell,  or  to  purchase  an  office  like  that  L  the  ad^"' 
of  a  coast  waiter ;  and  that,  however  reprehensible  such  a  pnu>  pointmentofn 
tice  might  be,  it  could  only  be  made  an  indictable  offence  by  act  ^^\  *°^ 
of  parliament.    But  Lord  EUenborough,  C.  J.,  said,  ^^  If  that  be  cuBtomf. 
*^  a  question  it  must  be  debated  on  a  motion  in  arrest  of  jud^ 
'^^  raent,  or  on  a  writ  of  error.    But  after  reading  the  case  of  Rex 
^'  i;.  Vaughan,(a)  it  will  be  very  difficult  to  argue  that  the  offencse 
''  charged  in  the  indictment  is  not  a  misdemeanor."     And  Grose, 
'J.,  in  passing  sentence,  Ukewise  observed,  that  these  .eould  be  no 

iy)  Rex  V.  De  Berengerand  others,         («)  4  Burr.  MM.    jtfinfe,  Vol.1.  p» 
SM.&S.  67.  148. 

(s)  Rex  V.  SUrlinir,  i  Sid.  174. 
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doubt  thait  the  indictment  was  sufficient,  and  that  the  offence 
charged  was  clearly  a  misdemeanor  at  common  law.  (6) 

Precedents  are  to  be  met  with  in  the  books  of  indictments  for 
conspiracies  to  commit  riots,  (c)  And  in  a  late  case,  it  was  said 
by  a  learned  Judge,  with  respect  to  premeditated  and  systematic 
tumults  at  a  theatre,  that  ^^  the  audience  have  certainly  a  right  to 
express  by  applause  or  hisses  the  sensations  which  naturally 
present  themselves  at  the  moment  j  and  nobody  has  ever  hin- 
'^  dered,  or  would  ever  question  the  exercise  of  that  right.  But 
**  if  any  body  of  men  were  to  go  to  the  theatre  with  the  settled 
*^  intention  of  hissing  an  actor  or  even  of  damning  a  piece,  there 
^^  can  be  no  doubt  that  such  a  deliberate  and  preconcerted  scheme 
''  would  amount  to  a  conspiracy,  and  that  the  persons  concerned 
^^  in  it  might  be  brought  to  punishment."' (c/) 

Several  cases  have  occurred  in  which  the  conspiring  and  con- 
triving, by  sinister  means,  to  marry  a  pauper  of  one  parish  to  a 
settled  inhabitant  of  another,  in  order  to  bring  a  charge  upon  it, 
have  been  considered  as  indictable  offences,  (e)     It  is  observed  re- 
specting a  conspiracy  of  this  kind,  that,  considering  the  offence 
as  a  prostitution  of  the  sacred  rites  of  marriage,  for  corrupt  and 
mercenary  purposes,  and  that,  by  artful  and  sinister  means,  per- 
sons are  seduced  into  a  connection  for  life  without  any  inclination 
of  their  own,  and  contrary  to  that  freedom  of  choice  which  is  pe- 
culiarly required  in  forming  so  close  an  union,  and  on  which  the 
happiness  of  them  both  so  entirely  depends  ;  and  this  for  the  sake 
of  some  gain  or  saving  to  others  who  bring  about  such  marriage ; 
in  this  light  it  seems  a  fit  ground  for  criminal  cognizance,  not 
only  as  being  a  great  oppression  upon  the  parties  themselves  more 
immediately  interested,  but  as  an  offence  against  society  in  gene- 
ral ;  being  an  abuse  of  that  institution  by  which  society  is  best 
continued  and  legal  descents  preserved,  and  a  perversion  of  the 
purposes  for  which  it  was  ordained«(/)     But  in  a.  case  where, 
upon  an  indictment  against  parish-officers  for  a  conspiracy  of  this 
kind,  it  appeared  that  a  man  of  one  parish  having  gotten  a  wo- 
man with  child  belonging  to  another,  the  defendants  had  agreed 
with  the  man,  (who  was  of  the  age  of  29,)  with  the  approbation 
of  his  father,  to  give  him  two  guineas  if  he  would  marry  the  wo- 
man, and  that  he  afterwards  married  her  on  such  condition,  and 
received  the  money  from  the  defendants  immediately  after  the 
marriage  |  and  it  was  also  sworn  both  by  the  man  and  the  woman, 
that  they  were  willing  to  marry  at  the  time ;  BuUer,  J.,  directed 
an  accquittal,  notwithstanding  the  proof  of  the  money  having 
been  given  to  procure  such  consent;  and  this  after  the  putative  fa- 
ther bad  been  taken  up  under  a  magistrate's  wan-ant,  and  was  in 
custody  of  the  overseers.    And  that  learned  Judge  held  it  neces- 
sary, in  support  of  such  an  indictment,  to  shew  that  the  defend- 
ants had  made  use  of  some  violence,  threat,  or  contrivance,  or 


(A)  Rex  V,  Pollman  and  others,  2 
Caropb.  929. 

(r)  2  Chit.  Crim.  L.  506,  note  (f). 

(rf)  By  Mansfield,  C.  J.,  in  Clifford 
V.  Brandon,  2  Campb.  869. 

(e)  Rex  f;.  Tarrant,  4  Burr.  2106. 
i 


Rex  V.  Herbert  and  otbers,  1  EasL 
P.  C.  c.  11.  8.  11.  p.  461.  Rexv, 
Compton  and  others,  Cald.  246,  8 
Mod.  320. 

(J)  I  East  P.  C.  c.  n.  s.  n.  p. 
461. 
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used  some  sinister  means  to  procure  the  marriage  without  the  vo- 
luntary consent  or  inclination  of  the  parties  themselves  \  and  that 
the  act  of  marriage  being  in  itself  lawful,  a  conspiracy  to  procure 
it  could  only  amount  to  a  crime  by  the  practice  of  some  undue 
means.  (^) 

In  a  case  where  the  indictment  stated  the  marriage  to  have  been 
procured  by  threats  and  menaces  against  the  peace,  &c.  it  was 
holden  to  be  sufficient ;  without  averring  in  terms,  that  the  mar- 
riage was  against  the  will  or  consent  of  the  parties ;  though  that 
must  be  proved.(A) 

Upon  an  indictment  for  conspiring  together,  and  giving  the 
husband  money  to  marry  a  poor  helpless  woman,  who  was  an  m- 
habitant  of  B.  in  order  to  settle  her  in  the  parish  of  A.,  where  the 
husband  was  settled,  judgment  was  arrested,  because  it  was  not 
averred  that  she  was  last  legally  settled  in  B.(t)  But  it  is  ob- 
served, that  it  seems  to  be  perfectlv  immaterial  where  the  woman's 
settlement  was,  if  it  were  not  in  A. ;  provided  that  fact  distinctly 
appeared,  (j)  It  is  further  said,  however,  that  it  is  usual  to  aver 
the  settlements  of  the  parties  in  their  respective  parishes ;  and 
also  that  the  woman  was  chargeable  to  her  own  parish  at  the 
time;  though  this  latter  has  never  been  adjudged  to  be  necessary; 
nor  seems  to  be  required  according  to  the  general  rules  which 
govern  the  offence  of  conspiracy.  (A:)  It  should  seem  that  in  such* 
cases  both  the  purpose  and  the  means  used  are  clearly  unlawful. 

Conspiring  to  let  a  pauper  land  to  the  intent  that  he  may  gain 
a  settlement,  is  illegal.(Q 

Conspiring  to  charge  a  man  with  being  the  /ather  of  a  bastard  Conspiracy  to 
child,  with  intent  to  extort  money  from  him,  is  indictable ;  and  ^J{?^n^Jhe 
where  the  object  is  stated  to  be  to  extort  money,  it  is  immaterial  father  of  a 
whether  the  woman  is  or  is  not  pregnant,  (m)     And  conspiring  to  bastard  child. 
make  such  a  charge,  though  without  any  intent  to  extort  money, 
is  indictable ;  and  it  is  not  necessary  to  state  in  the  indictment 
that  the  charge  was  false,  or  that  the  child  was  likely  to  be  charge- 
able.   The  Court  doubted  upon  the  objection  that  the  charge  was 
not  stated  to  be  false,  but  ultimately  they  held  the  indictment  to 
be  sufficient,  as  the  defendants  were  at  least  charged  with  con- 
spiring to  accuse  the  prosecutes*  of  fornication,  and  although  that 
was  spiritual  defamation,  conspiring  to  do  it  was  a  temporal  of- 
fence, (n) 

The  frauds  practised  by  swindlers  may  sometimes  be  indictable  CoDspiracies 
as  conspiracies.    In  a  case  which  has  been  mentioned  in  a  former  ^  <i«fnud. 

^  TV  9 

part  of  this  Work,(o)  where  the  prisoner  had  been  acquitted  upon  ™^*y  •.  ^**®  * 
a  charge  of  forgery,  he  was  afterwards  indicted  with  two  of  his  as-  make^afrau- 

sociates  for  a  conspiracy  to  defraud.  The  indictment  charged  that  duient  accept- 
ance of  a  bill 
of  exchange. 

(r)  Rex  V.  Fowler  and  others,  cor.  (i)  Rex  v.  Edwards  and  others,  8 

BuTler,  J.»  Taunton  Spr.  Ass.  1788.    1  Mod.  820. 

Ea8t.P.C.  ell.  8.11.  p.461.    And  (j)  1  East.  P.  C.  c.  11.  &  11.  p.  469. 

the  learned  Jndge  said  that  this  point  (Ir)  Id,  Ihid, 

had  been  so  xnXA  several  times  by  se-  (/)  Per  cur,  8  Mod.  820. 

veral  Jud^.  (m)  Rex  v.  Armstrong,    I  Veutr. 

{h)  Rex  V,  Parkhoase  and  Tremlet,  SOI .     1  Lev.  62.    8  Sid.  68. 

cor.  BuUer,  J.,  Exeter  Sum.  Ass.  1792,  (n)  Reg.  o.  Best,  Ld.  Raym.  1 1 67. 

1  East  P.  C.  c.  11.  s.  II.  p.  462.  (•)  Ante^  32S,  324. 
VOL.  11.                                       2o 
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the  defendants,  John  Hevey,  Richard  Beatty^  and  Bryan  M^Carty, 
fraudulently  and  unlawfully  conspired  that  Beattv  should  write 
his  acceptance  to  a  certain  paper-writing,  purporting  to  be  a  bQl 
of  exchange,  &c«  (the  tenor  of  which  was  set  out,)  in  order  that 
Hevey  might,  by  such  acceptance,  and  by  the  name  M^Carty  being 
indorsed  on  the  back  thereof,  negotiate  the  said  paper-writing  as  a 
good  bill  of  exchange,  truly  drawn  at  Bath,  by  one  Jer.  Connelly 
for  Smith  and  Co.  as  partners  in  the  business  of  bankers,  under 
the  stile  of  Bath  Bank,  as  persons  well  known  to  them  the  said 
defendants,  and  thereby  fraudulently  to  obtain  from  the  king's  sub- 
jects goods  and  monies ;  that  Beatty,  in  pursuance  of  such  con- 
spiracy and  agreement,  did  fraudulently  and  unlawfully  tvrite  his 
acceptance  to  the  said  paper-writing  to  the  tenor  following ;  viz. 
Accepted,  20  Nov. — 81,  R.  B.,  well  knowing  the  firm  of  Smith 
and  Co.,  to  be  fictitious ;  that  the  defendants  procured  the  in- 
dorsement "  B.  M^Carty,"  to  be  written  on  the  same ;  and  that 
the  said  Hevey,  in  pursuance  of  such  fraudulent  conspiracy,  did 
utter  the  said  paper-writing  to  one  S.  Read,  as  and  for  a  good  bill 
of  exchange,  truly  drawn,  &c.  and  accepted  by  the  said  Beatty  as 
a  person  able  to  pay  the  said  sum  of  30/.,  in  order  to  negotiate  the 
same,  and  by  means  thereof  did  fraudulently  obtain  a  gold  watch, 
value  twelve  guineas,  and  7/*  8^«  in  money  ;  whereas,  in  truth,  at 
the  time  of  drawing,  accepting,  and  uttering  the  said  bill,  there 
were  no  such  persons  as  Smith,  and  Co.  in  the  business  of  bankers 
at  Bath,  and  the  said  Beatty  was  not  of  sufficient  ability  to  pay 
the  said  30/.,  they,  the  defendants,  well  knowing  the  same,  &c. ; 
whereby  they  defrauded  the  said  S.  Read,  of  the  said  goods  and 
monies.  The  facts  so  charged  being  fully  proved,  the  defendants 
were  convicted. (/>) 
Roberts's  case.  In  a  case  of  later  occurrence,  the  defendants  were  convicted 
defrauduSies--  ^^  *^  indictment  which  charged  them  with  a  conspiracy  to  cause 
men.  '  themselves  to  be  believed  persons  of  large  property,  for  the  pur- 

pose of  defrauding  tradesmen.  (7) 
Conspiracy  to  The  selling  unwholesome  provisions  is,  as  we  have  seen,  an  in* 
barter  un-  dictable  offence ;  and  the  following  case  of  bartering  bad  and  un- 
w^oicsome  wholesome  wine  appears  to  have  been  treated  as  a  conspiracy. 
Macarty  and  The  indictment  charged  that  the  defendants  falsely  and  deceitfully 
Fordcn-  intending  to  defraud  Thomas  Chowne,  of  divers  goods,  &c.  together 

urg  B  case,  deceitfully  bargained  with  him  to  barter,  sell,  and  exchange  a  cer- 
tain quantity  of  pretended  wine,  as  good  and  true  new  Portugal 
wine  of  him  the  said  Fordenbourgh,  for  a  certain  quantity  of  hats 
of^  him  the  said  Chowne ;  and  that,  upon  such  bartering,  &c.  the 
said  Fordenbourgh  pretended  to  be  a  merchant  of  London,  and  to 
trade  as  such  in  Portugal  wines,  when  in  fact  he  was  no  such  mer- 
chant, nor  traded  as  such  in  wines ;  and  the  said  Macarty,  on  such 
bartering,  &c.  pretended  to  be  a  broker  of  London,  when  in  fact 
he  was  not,  and  that  the  said  Chowne,  giving  credit  to  the  said 
fictitious  assumptions,  personating,  and  deceits,  did  barter,  seili 
and  exchange,  to  Fordenbourgh,  and  did  deliver  to  Macarty,  as 

(li>  Rex  V.  Hevey,  Beatty,  and  (9)  Rexv.RoberlSBodothefs,  1808. 
M'Carty,  1 782,  s  East  P.  C.  c.  19.  s.  ear.  Ld.  EUeaboroaffh»  C.  J.,  iCampb. 
6.  p.  858.  note  (a).  399. 
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the  broker  between  the  said  Chowne  and  Fordenbonrgh,  for  the 
use  of  Fordenbourgh,  a  certain  quantity  of  hats,  of  a  certain  value, 
for  so  many  hogsheads  of  the  pretended  new  Portugal  wine ;  and 
that  Macarty  and  Fordenbourgh^  on  such  bartering,  &c.  affirmed 
that  it  was  true  new  Lisbon  wine  of  Portugal^  and  was  the  wine 
of  Fordenbourgh,  when  in  fact  it  was  not  Portugal  wine,  nor  was 
it  drinkable  or  wholesome,  nor  did  it  belong  to  Fordenbourgh,  to 
the  great  deceit  and  damage  of  the  said  Chowne,  and  against  the 
peace,  &c.(r)  It  is  observed  of  this  indictment,  which  was  for  a 
cheat  at  common  law,  that  though  it  did  not  charge  that  the  de- 
fendants conspired,  eo  nomine  ;  yet  it  charged  that  they  together, 
&c.  did  the  acts  imputed  to  them,  which  might  be  considered  to 
be  tantamount.  («)  The  case  was  considered  as  one  of  doubt  and 
difficulty;  but  it  seems  that  judgment  was  ultimately  given  for 
the  crown,  on  the  ground  that  the  offence  was  conspiracy.  (0 

We  have  seen  that  all  confederacies,  wrongfully  to  prejudice  a  Conspiracy  to 
third  person^are  considered  as  highly  criminal  at  common  law.(M)  maxriagef  * 
And  where  a  woman,  living  in  the  ser\dce  of  her  master,  conspired 
with  another  man  that  he  should  personate  her  master,  and  in 
that  character  should  solemnize  a  marriage  with  her,  which  was 
accotdingly  done,  for  the  purpose  of  afterwards  raising  a  specious 
title  to  the  property  of  the  master;  the  gist  of  the  indictment  was 
for  the  conspiracy,  and  the  conviction  was  founded  on  that 
ground.  And  it  was  considered  in  this  case  that,  though  no  ac- 
tual injury  was  proved,  yet  it  was  the  province  of  the  jury  to  col- 
lect, from  all  the  circumstances  of  the  case,  whether  there  was 
not  an  intention  to  do  a  future  injury  to  the  person  whose  name 
was  assumed,  (a:) 

The  seduction  of  a  young  woman  may  be  attended  with  such  Conspiracy  to 
circumstances  as  to  be  indictable  as  a  conspiracy.  A  case  is  re-  JI^Ium? woman 
ported  where  Lord  Grey  and  others  were  charged,  by  an  informa- 
tion at  common  law,  with  conspiring  and  intending  the  ruin  of 
the  Lady  Henrietta  Berkeley,  then  a  virgin  unmarried,  within  the 
age  of  eighteen  years^  one  of  the  daughters  of  the  £arl  of  Berke- 
ley, (she  being  under  the  custody,  &c.  of  her  father,)  and  soliciting  . 
her  to  desert  her  father,  and  to  commit  whoredom  and  adultery 
with  Lord  Grey,  who  was  the  husband  of  another  daughter  of  the 
Earl  of  Berkeley,  sister  of  the  Lady  Henrietta,  and  to  live  and 
cohabit  with  him :  and  farther,  the  defendants  were  charged,  that 
in  prosecution  of  such  conspiracy,  they  took  away  the  Lady  Hen- 
rietta at  night,  from  her  father's  house  and  custody,  and  against 
his  will,  and  caused  her  to  live  and  cohabit  in  divers  secret  places 
with  Lord  Grey ;  to  the  ruin  of  the  lady,  and  to  the  evil  example, 
&c.  The  defendants  were  found  guilty;  though  there  was  no 
proof  of  any  force,  but  on  the  contrary  it  appeared  that  the  lady, 
who  was  herself  examined  as  a  witness,  was  desirous  of  leaving 
her  father's  house,  and  concurred  in  all  the  measures  taken  for 
her  departure  and  subsequent  concealment.     It  was  not  shewn 

(r)  Reg.  v.  Macarty  and  Forden-  (u)  AnlCy  553. 

bouri^b,  2lid.  Hayra.  1179.    2  East.  \x)  Rex  v.  Taylor  and  Robinson, 

P.  C.  c.  18.  9.  5.  p.  823.  1  Leach  37.     2  East.  P.  C.  c.  20.  S.  5. 

(f)  2  East.  P.  C.  c.  18.  s.  5.  p.  824.  p.  1010. 

(t)  9  East,  ibid.     And  see  ante,  29 1 . 
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CoDsph-aor  to 
impoverish  a 
man  in  his 
trade. 


that  any  artifice  was  used  to  prevail  on  her  to  leave  her  father's 
house :  but  the  case  was  put  upon  the  ground  that  there  was  a 
solicitation  and  enticement  of  her  to  unlawful  lust  by  Lord  Grey, 
who  was  the  principal  person  concerned^  the  others  being  his 
servants,  ,or  persons  acting  by  his  command^  and  under  his  con- 
troul.(y) 

A  case  is  reported  where  several  persons  were  convicted  on  an 
indictment  which  charged  them  with  conspiring  to  impoverish 
one  H.  B.^  a  tailor,  and  to  prevent  him,  by  indirect  means,  from 
carrying  on  his  trade,  (x)     This,  however,  appears  to  have  been 
•  considered  as  a  conspiracy  in  restraint  of  trade,  and  so  far  a  con- 
spiracy to  do  an  unlawful  act  affecting  the  public,  (a) 
But  an  indict-       In  a  late  case  it  was  holdep,  that  an  indictment  will  not  lie  for 
iwf  for^n-^*    conspiring  to  commit  a  civil  trespass  upon  property,  by  agreeing 
spiring  to        to  go,  and  by  going  into,  a  preserve  for  hares,  the  property  of  an- 
commit  a  civU  other,  for  the  purpose  of  snaring  them ;  though  it  be  alleged  to  be 
Turacr's  case.  ^^°®  ^^  ^^^  night  time,  and  that  the  defendants  were  armed  with 
offensive  weapons,  for  the  purpose  of  opposing  resistance  to  any 
endeavours  to  apprehend  or  obstruct  them.    And  LcMrd  Elkn- 
borough,  C.  J,,  in  pronouncing  the  judgment  of  the  Court,  said, 
'^  I  should  be  sorry  that  the  cases  in  conspiracy  agidnst  indivi* 
"  duals,  which  have  gone  far  enough,  should  be  pushed  still  £ar- 
^^  ther.    I  should  be  sorry  to  have  it  doubted  whether  persons 
agreeing  to  go  and  sport  upon  another's  ground,  in  other  words, 
to  commit  a  civil  trespass,  should  be  thereby  in  peril  of  an  in- 
dictment for  an  offence  which  would  subject  them  to  infamous 
^^  punishment.''(&)     It  may  be  observed  that  it  was  not  stated  in 
the  indictment  that  the  weapons  were  dangerous,  nor  that  the 
defendants  conspired  to  go,  &c.  with  strong  hand. 

In  a  later  case  the  defendants  were  charged  by  the  indictment 
with  conspiring  to  cheat  and  defraud  General  Maclean,  by  selling 
him  an  unsound  horse.  It  appeared  that  one  of  the  defendants, 
b^Teiun  ^^™^^  Pywell,  bad  advertised  the  sale  of  horses,  undertaking  to 
warrant  their  soundness ;  and  that,  upon  an  application  by  Ge- 
neral Maclean,  at  Pywell's  stables,  another  of  the  defendants 
Pywell's  case,  grated  to  him  tihat  he  had  lived  with  the  owner  of  a  horse  which 
he  then  shewed  td  the  general ;  that  he  knew  die  horse  to  be  per- 
fectly sound,  and,  as  the  agent  of  Pywell,  would  warrant  him  to 
be  sound.  General  Maclean  purchased  the  horse,  taking  a  re- 
ceipt, in  which  the  horse  was  mentioned  as  warranted  sound,  and 
to  be  returned  if  not  approved  of  within  a  week.  It  was  dis- 
covered very  soon  after  the  sale,  that  the  animal  was  nearly  worth- 
kss.  Upon  these  facts  Lord  Ellenborough,  C.  J.,  was  of  opinion, 
that  the  case  did  not  assume  the  shape  of  a  conspiracy,  and  that 
the  evidence  would  not  warrant  any  proceeding  beyond  that  of  an 


Nor  win  an 
indictment  lie 
for  a  conspi- 
racy to  cheat 
and  defraud  a 
man 

him  an  un- 
sound horse. 


(y)  Rex  V.  Lord  Grey  and  Others, 
3  St  Tri.  519.  1  Bast  P.  C.  c.  1 1,  s. 
1 0.  p.  460.  See  also  Rex  v.  Sir  Fran- 
cis Blake  Delaval  and  Others,  3  Barr. 
1434. 

(z)  Eccles^s  case,  1  Leach  974. 

(a)  By  Lord  Ellenborough,  C.  J.,  in 
Rex  o.  Turner,  13  East  228. 

{b)  Rex  V.  Tumefy  13  East  t2S, 


831.  But  gu.  as  to  that  which  is  re- 
ported in  this  case,  (p.  930.)  to  have 
been  said  by  Lord  Ellenborough,  in 
the  course  of  the  argument,  viz.  that 
**  aU  the  cases  in  conspiracy  proceed 
*'  upon  the  ground  that  the  object  of 
"  the  combination  is  to  be  effected  by 
some  falsity." 
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action  on  the  warranty,  for  the  breach  of  a  civil  contract.  And 
his  Lordship  said  that,  if  this  were  to  be  considered  as  an  indict- 
able offence,  then,  instead  of  the  actions  which  had  been  brought 
on  warranties,  the  defendants  ought  to  have  been  indicted  as 
cheats :  and  that  no  indictment,  in  a  case  like  this,  could  be  main- 
tained, without  evidence  of  concert  between  the  parties  to  effec- 
tuate a  fraud.    The  defendants  were  accordingly  acquitted. (r) 

It  was  ruled  that  an  indictment  could  not  be  supported  for  a  An  indictment 
conspiracy  to  deprive  a  man  of  the  oflSce  ef  secretary  to  an  illegal  ^ngpiring  to 
unincorporated  trading  company.  Lord  EUenborough,  C.  J.,  said  deprive  a  man 
that,  the  society  being  certainly  illegal,  to  deprive  an  individual  of  the  office  of 
of  an  office  in  it  could  not  be  treated  as  an  injury :  and  that  when  iue^i  lading 
the  prosecutor  was  secretary  to  the  society,  instead  of  having  an  company, 
interest  which  the  law  would  protect,  he  was  guilty  of  a  crime,  (rf) 

The  several  statutes  relating  to  the  combinations  of  workmen  Combinations 
were  repealed  by  the  5  Geo.  4.  c.  96.    But  the  statute  6  Geo.  4.  !"i!?J[!*i^T 

irtrk  •  ii  ••  i>i^  11  %^  ncymcn,worK- 

c.  1129.  recites  that  the  provisions  of  the  former  act  had  not  been  men,  &c.  6  6. 
found  effectual,  and  that  such  combinations  are  injurious  to  trade  ^*  c.  129.  re- 
and  commerce,  dangerous  to  the  tranquillity  of  the  X!ountry,  and  ^^  ormcr 
especially  prejudicial  to  the  interests  of  all  who  are  concerned  in 
them,  and  that  it  was  expedient  to  make  further  provision,  as  weH 
for  the  security  and  personal  freedom  of  individual  workmen  in 
the  disposal  of  their  skill  and  labour,  as  for  the  security  of  the 
property  and  persons  of  masters  and  employers,  and  for  that  pur-^ 
pose  to  repeal  the  said  act,  and  to  enact  other  provisions  and  re- 
j^ulations  in  lieu  thereof;  and  then  repeals  the  said  act  of  5  Geo*. 
4«  c.  95.  It  then  provides  that  various  statutes  therein  men'- 
tioned,  and  all  enactments  in  any  other  statutes  or  acts  whiclr, 
immediately  before  the  passing  of  the  said  recited  act  of  the  5 
Geo.  4.  were  in  force  throughout,  or  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  relative  to  combinations  to 
obtain  an  advance  of  wages,  or  to  lessen  or  alter  the  hours  or  dn<- 
ration  of  the  time  of  working,  or  to  decrease  the  quantity  of  worb, 
or  to  regulate  or  controul  the  mode  of  carrying  on  any  manufac- 
ture, trade,  or  business,  or  the  management  thereof,  or  relative  to 
combinations  to  lower  the  rate  of  wages,  or  to  increase  or  alter 
the  hours  or  duration  of  the  time  of  working,  or  to.  increase  the 
quantity  of  work,  or  to  regulate  or  controul  the  mode  of  carrying 
on  any  manufacture,  trade,  or  business,  or  the  management  thereof, 
or  relative  to  fixing  the  amount  of  the  wages  of  labour,  or  relative 
to  the  obliging  workmen  not  hired  to  enter  into  work,  and  every 
enactment  enforcing  or  extending  the  application'  of  any  of  the 
said  several  enactments  so  repealed,  shall  notwithstanding  the 
repeal  of  the  said  recited  act  of  the  5  Greo.  4.  still  be^and  remain 
repealed,  except  only  so  far  as  the  same  or  any  of  them  may  have 
repealed  any  former  act  or  enactment. 

The  third  section  enacts,  ^'  that  from  and  after  the  passing  of  this  6  Geo.  4.  c. 
*^  act,  if  any  person  shall,  by  violence  to  the  person  or  property,  or  J  29.  a.  3. 
"  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  ob-  jJJ^y,J^^  to 
**  structing  another,  force,  or  endeavour  to  force  any  journeyman,  leave  employ. 

(e)  Rex  V.  Pywell  and  Others,  1      Lord  Ellenborotfgh,  C.  J.,  1  Caropb. 
Stark.  R.  40S.  549.  in  the  notes. 

{fi  Rex  V,  Stralton  and  Others,  ear. 
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menty  or  to 
return  work 
unfimshedy 
preventing 
hiring  them- 
selves, com- 
pelling them 
to  belong  to 
dabs,  &c.  or 
to  pay  fines, 
or  to  alter  the 
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(( 
(( 


S.  4.  Proviso 
for  meetings 
for  settling 
rates  of  wages 
to  be  received, 
or  hours  of 
work  to  be 
employed  by 
the  persons 
meeting. 


S.  5,  ProTiso 
for  meetings 
for  rates  of 
wages,  &c.  to 
b«  paid  by 


it 


cc 


"  manufacturer,  workman,  or  other  person  hired  or  employed  iu 
*^  any  manufacture,  trade,  or  business,  to  depart  from  his  hiring, 
^*  employment,  or  work,  or  to  return  his  work  before  the  same 
**  shall  be  finished,  or  prevent  or  endeavour  to  prevent  any  jour- 
neyman, manufacturer,  workman,  or  other  person  not  being 
hired  or  employed,  from  hiring  himself  to,  or  from  accepting 
^^  work  or  employment  from  any  person  or  persons ;  or  if  any 
^^  person  shall  use  or  employ  violence  to  the  person  or  property  of 
*^  another^  or  threats  or  intimidation,  or  shall  molest  or  in  any  way 
*'  obstruct  another  for  the  purpose  of  forcing  or  inducing  such 
'^  person  to  belong  to  any  club  or  association,  or  to  contribute  to 
'^  any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on  account 
**  of  his  not  belonging  to  any  particular  club  or  association,  or  not 
"  having  contributed  or  having  refused  to  contribute  to  any  com- 
mon fund,  or  to  pay  any  fine  or  penalty,  or  on  apcount  of  his 
not  having  complied  or  of  his  refusing  to  comply  with  any  rules, 
*'  orders,  resolutions,  or  regulations  made  to  obtain  an  advance  or 
^*  to  reduce  the  rate  of  wages,  or  to  lessen  or  alter  the  hours  of 
"  working,  or  to  decrease  or  alter  the  quantity  of  work,  or  to  re- 
gulate the  mode  of  carrying  on  any  manufacture,  trade,  or  busi- 
ness, or  the  management  thereof;  or  if  any  person  shall,  by 
"  violence  to  the  person  or  property  of  another,  or  by  threats  or 
**  intimidation,  or  by  molesting  or  in  any  way  obstructing  another, 
force  or  endeavour  to  force  any  manuiacturer  or  person  carrying 
on  any  trade  or  business,  to  make  any  alteration  in  his  mode  of 
regulating,  managing,  conducting,  or  carrying  on  such  manu- 
"  facture,  trade,  or  business,  or  to  limit  the  number  of  his  appren- 
*^  tices,  or  the  number  or  description  of  his  journeymen,  workmen, 
"  or  servants ;  every  person  so  offending,  or  aiding,  abetting  or 
assisting  therein,  being  convicted  thereof  in  manner  hereinafter 
*^  mentioned,  shall  be  imprisoned  only,  or  shall  and  may  be  impri- 
'^  soned  and  kept  to  hard  labour,  for  any  time  not  exceeding  three 
'*  calendar  months." 

The  fourth  section  enacts,  **that  this  act  shall  not  extend  to 
•**  subject  any  persons  to  punishment  who  shall  meet  together  for 
the  sole  purpose  of  consulting  upon  and  determining  the  rate  of 
wages  or  prices,  which  the  persons  present  at  such  meeting,  or 
any  of  them,  shall  require  or  demand  for  his  or  their  work,  or 
"  the  hours  or  time  for  which  he  or  they  shall  work  in  any  manu- 
"  facture,  trade,  or  business,  or  who  shall  enter  into  any  agree- 
**  ment,  verbal  or  written,  among  themselves,  for  the  purpose  of 
"  fixing  the  rate  of  wages  or  prices  which  the  parties  entering  into 
such  agreement,  or  any  of  them,  shall  require  or  demand  for  his 
or  their  work,  or  the  hours  of  time  for  which  he  or  they  will 
**  work,  in  any  manufacture,  trade,  or  business;  and  that  persons 
*^  so  meeting  for  the  purposes  aforesaid,  or  entering  into  such 
^^  agreement  as  aforesaid,  shall  not  be  liable  to  any  prosecution  or 
**  penalty  for  so  doing,  any  law  or  statute  to  the  contrary  notwith- 
**  standing." 

The  fifth  section  provides  and  enacts,  that  this  act  shall  not 
^*  extend  to  subject  any  persons  to  punishment  who  shall  meet  to- 
"  gether  for  the  sole  purpose  of  consulting  upon  and  determining 

the  rate  of  wages  or  prices  which  the  persons  present  at  such 
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"  meeting,  or  any  of  thetn^  shall  pay  to  his  or  their  journeymen,  posters  to 

'^  workmen,  or  servants,  for  their  work,  or  the  hours  of  time  of  J^^™®y™®  » 

^^  working  in  any  manufacture,  trade,  or  business,  or  who  shall 

'^  enter  into  any  agreement,  verbal  or  written,  among  themselves, 

^^  for  the  purpose  of  fixing  the  rate  of  wages  or  prices,  which  the 

'^  parties  entering  into  such  agreement,  or  any  of  them,  shall  pay 

^^  to  his  or  their  journeymen,  workmen,  or  servants,  for  their 

^^  work,  or  the  hours  or  time  of  working,  in  any  manufacture, 

'^  trade,  or  business ;  and  that  persons  so  meeting  for  the  pur- 

'^  poses  aforesaid,  or  entering  into  any  such  agreement  as  afore- 

^^  said,  shall  not  be  liable  to  any  prosecution  or  penalty  for  so 

'^  doing,  any  law  or  statute  to  the  contrary  notwithstanding.'^ 

This  act  further  provides  that  ofienders  shall  be  compelled  to 
give  evidence,  and  shall  be  indemnified :  and  it  also  contains  pro- 
visions for  the  summoning  offenders  before  justices  of  peace,  and 
for  issuing  warrants  for  ti^eir  apprehension  when  they  do  not  ap- 
pear upon  summons;  regulates  the  proceedings  before  the  jus- 
tices ;  gives  a  form  of  conviction,  and  an  appeal  to  the  quarter 
sessions,  (tf) 

We  have  seen  that  from  the  nature  of  conspiracy  it  is  an  offence  Of  the  prosc- 
which  cannot  be  charged  as  having  been  committed  by  one  person  proc°  edings  in 
only.(/)     And  upon  this  ground  it  has  been  holden  that  no  pro-  conspiracy. 
secution  for  a  conspiracy  can  be  maintained  against  a  husband  ^<»^  ^^^^ 
and  wife  only  because  they  are  esteemed  but  one  person  in  law,  musfhav!^ 
and  presumed  to  have  but  one  will.(g')     So  if  all  the  defendants,  conspired, 
who  are  prosecuted  for  a  conspiracy,  be  acquitted,  but  one,  and 
the  conspiracy  be  not  stated  as  having  been  had  with  persons  un- 
known,   the  acquittal  of  the  rest  is  the  acquittal  of  that  one 
also.  (A)     But  if  two  persons  be  indicted  for  a  conspiracy,  and 
one  only  of  them  appear  and  take  his  trial,  he  may  be  found 
guilty,  though  the  other  defendant  be  absent,  and  has  not  plead- 
ed :(t)  and  this,  although  the  other  cqnspirator  named  in  the  in- 
dictment was  dead  before  the  indictment  was  preferred.  (A:) 

With  respect  to  the  statement  of  the  charge  in  the  indictment  Statemento  in 
it  may  be  observed,  that  though  it  is  usual  to  state  the  conspiracy,  JJ^^'J*****^^' 
and  then  shew  that  in  pursuance  of  it  certain  overt  acts  were 
done,  it  is  sufficient  to  state  the  conspiring  alone.  (/)  And  it  is 
not  necessary  to  state  the  means  by  which  the  object  was  to  be 
effected,  as  the  conspiracy  may  be  complete  before  the  means  to 
be  used  are  taken  into  consideration.  Therefore  an  indictment 
for  conspiring  by  divers  false  pretences  and  subtle  means  and  de- 
vices to  get  money  from  J.  S.,  and  cheat  him  thereof,  is  not  ob- 
jectionable on  the  ground  that  it  is  too  general,  or  does  not  suffi- 
ciently shew  the  corpus  delicti^  or  specify  any  overt  act.(m)  It 
need  not  be  averred  in  the  indictment  that  the  prosecutor  was  in- 

\. 

(e)  S.  6.  et  $equ.    And  see  Burn's  fi  Sir.  1227.    But  see  the  case  as  bet- 
Justice,  tit.  ServafU$,  ier  reported  in  IS  BasL  4 IS.  in  the 

(/)  Jnte^  653,  notes. 

(£>)  1  Hawk.  P.  C.  c.  72.  s.  8.  (0   Re^.  v.  Best,    9  Ld.  Raym. 

(h)  Id.  Ibid.  3  Chit  Crim.  L.  1141.  1167.     1  Saik.  174.    3  Chit.  Crim.  L. 

(t)  Rex  v»  Kinoersley  and  Moore,  1143. 

1  Str.  193.  (fln)  Red  v.  Gill,  2  B.  &  A.  204. 

(k)  Rex  V.  NichoUs  aad  Bjgrove, 
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nocent  of  the  crime  imputed  to  him  by  the  conspirator8.(n)-  And 
in  a  case  of  a  conspiracy  to  charge  a  person  with  being  the  father  of 
a  bastard  child,  it  was  holden  not  to  be  necessary  to  aver  that  the 
prosecutor  was  not  the  father ;  especially  when  the  words  of  the 
indictment  were  ^^  did  falsely  conspire  falsely  to  charge,  &c. ;" 
the  principle  being  that  innocence  must  be  intended  till  the  con- 
trary appears,  (o)  And  it  should  seem  that  even  without  those 
words  the  indictment  would  be  sufficient,  and  need  not  state  that 
the  charge  was  false,  nor  that  the  child  was  likely  to  become 
chargeable,  &c.(s)  And  an  indictment  for  a  conspiracy  was  holden 
to  be  good,  although  it  was  not  aUeged  in  the  charge  itself  that 
the  defendants  conspired  falsely  to  indict  the  prosecutor,  and  al- 
though it  did  not  appear  of  what  particular  crime  or  offence  they 
conspired  to  indict  him,  but  only  in  general  that  the  defendants 
did  wickedly  and  maliciously  conspire  to  indict  and  prosecute  the 
prosecutor  for  a  crime  or  offence  liable  to  be  capitally  punished  by 
the  laws  of  this  kingdom,  (p)  The  conspiracy  is  the  gist  of  the 
charge  alleged  in  such  an  indictment* 
Not  necewary  In  a  case  where  the  defendants  were  indicted  for  conspiring  to 
thc'^efend-*  pervert  the  course  of  justice  by  producing  in  evidence  a  false  cer- 
auuknew,  tificate  of  a  Justice  of  peace,  it  was  holden  not  to  be  necessary  to 
^^«  set  forth  in  the  indictment  that  the  defendants  knew,  at  the  time 

of  the  conspiracy,  that  the  contents  of  the  certificate  were  false ; 
on  the  ground  that  if  persons,  with  intent  to  obstruct  the  course 
of  justice,  conspire  to  state  a  fact  at  all  events  as  true,  which  they 
do  not  know  to  be  true,  it  is  criminal ;  and  that  the  defendants 
were  bound  to  have  known  that  the  fact  was  true  which  they 
agreed  to  certify  as  such.  (9) 
Not  necessary      Where  the  act  is  in  itself  illegal,  it  is  not  necessary  to  state 
means  by         ^^^  means  by  which  the  conspiracy  was   effected.    Thus,  where 
which  the  con-  the    indictment  charged   that  the    defendants  conspired  toge-» 
'ff™2d^**      ther  by  indirect  means  to  prevent  one  H.  B.  from  exercising  the 
^  ^^    '  trade  of  a  tailor,  and  it  was  contended  that  it  should  have  stated 

the  fact  on  which  the  conspiracy  was  founded,  the  means  used 
for  the  purpose.  Lord  Mansfield,  C.  J.,  said  '^  The  conspiracy  is 
^^  stated  and  its  object ;  it  is  not  necessary  that  any  means  should 
^^  be  stated :"  and  Buller,  J.,  said,  *^  If  there  be  any  objection^ 
^^  it  is  that  the  indictment  states  too  much ;  it  would  have  been 
'^  good  certainly  if  it  had  not  added  '  by  indirect  means,'  and 
^^  that  will  not  make  it  bad.''(r)  And  in  a  late  case,  where  the 
indictment  charged  that  the  defendants  conspired,  by  divers  false 
pretences  and  subtle  means  and  devices,  to  obtain  from  A.  divers 
large  sums  of  money,  and  to  cheat  and  defraud  him  thereof;  it 
was  holden  that,  the  gist  of  tiie  offsnce  being  the  conspiracy,  it 


(n)  Rex  V.  Kinnersley  and  Moore,  that  it  was  not  unlike  the  case  of  per- 

1  Str.  19S.  Jbry,  where  a  man  swears  to  a  palli- 

(0)  Reg.  V.  Best  and  another,    1  cuiar  fitct  without  knowing  at  the 

Salk.  174.     SLordRaym.  11 67,  time  whether   the  fiu^t  be  true  or 

(sb)  9  Ld.  Raym.  1167.  false;  which  b  as  much  penury  as  if 

( p)  Rex  V.  Spragg  and  another,  8  be  knew  the  fact  to  be  false,  and 

Burr.  993.  equally  indicUble.    JmU,  518. 

(q)  Rex  V.  Mawhey  and  others,  6  T.         (r)  Kccles^s  case  in  note  (d)  to  Rex 

R.  619.  ^nte^  656.«  Lawrence,  J., said  v.  Turner,  13  Bast,  930.    Jnie^  564. 
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was  quite  sufficient  only  to  state  that  fact  and  its  object,  and  hot 
necessary  to  set  out  the  specific  pretences.  Bayley,  J.,  said,  that 
when  parties  had  once  agreed  to  cheat  a  particular  person  of  his 
monies,  although  they  might  not  then  have  fixed  on  any  means 
for  that  purpose,  the  oifence  of  conspiracy  was  complete,  (s) 
But  where  the  act  only  becomes  illegal  from  the  means  used  to 
effect  it,  the  iUegality  of  it  should  be  explained  by  proper  state- 
ments ;  as  in  the  cases  which  have  been  cited  of  conspiracies  to 
marry  paupers.  (0 

The  technical  averment  of  the  agreement  and  conspiracy,  gene-  Technical 
rally  used  in  the  indictment,  charges  that  the  defendants  "  did  •▼cnnent  ot 
"  conspire,  combine,  confederate,  and  agree  together :"  but  it  is  ^^^^^^^y- 
said  that  other  words  of  the  same  import  seem  to  be  equally  pro- 
per, (u)     To  the  counts  for  a  conspiracy  may  be  joined  such  other 
counts  as  the  circumstances  of  the  case  may  seem  to  require  (not 
charging  a  felony)  though  they  do  not  include  a  charge  of  con- 
spiracy. (^) 

It  has  been  holden  that  in  an  indictment  for  a  conspiracy  the  Place  where 
venue  must  be  laid  where  the  conspiracy  was,  and  not  where  the  ^  *b^SSed 
result  of  such  conspiracy  was  put  in  execution  •(^)  But  in  a  late  ™ 
case  it  was  said  by  the  Court,  that  there  seemed  to  be  no  reason 
why  the  crime  of  conspiracy,  amounting  only  to  a  misdemeanor, 
might  not  be  tried,  wherever  one  distinct  overt  act  of  conspiracy 
was  in  fact  committed,  as  well  as  the  crime  of  high  treason,  in 
compassing  and  imagining  the  King's  death,  or  in  conspiring  to 
levy  war.(s)  And  a  case  was  cited  in  idiich  the  trial  proceeded 
upon  this  principle ;  and  in  which,  though  no  proof  of  actual  con- 
spiracy, embracing  all  the  several  conspirators,  was  attempted  to 
be  riven  in  Middlesex,  where  the  trial  took  place,  and  though  the 
individual  actings  of  some  of  the  conspirators  were  wholly  con- 
fined to  other  counties  than  Middlesex ;  yet  the  conspiracy  as 
against  all  having  been  proved,  from  the  community  of  criminal 
purpose,  and  by  their  joint  co-operation  in  forwarding  the  objects 
of  it,  in  different  places  and  counties,  the  locality  required  for 
the  purpose  of  trial  was  holden  to  be  satisfied  by  overt  acts,  done 
by  some  of  them,  in  prosecution  of  the  conspiracy  in  the  county 
where  the  trial  was  had. (a) 

The  offence  of  conspiracy  may  be  tried  by  Justices  of  peace  in  Jarisdiction  of 
their  quarter-sessions.    In  a  case  where  the  question  of  their  ju-  ****  Jmticce  at 
risdiction  was  raised,  no  authority  being  cited  either  on  the  one  SoS^'** 
side  or  on  the  other,  the  Court  decided  in  favour  of  their  juris- 
diction, upon  general  principles ;  saying,  that  a  conspiracy  was  a 
trespass,  and  that  trespasses  were  indictable  at  sessions^  though 
not  committed  with  force  and  arm8.(i) 

($)  Rex  V.  Gill,  8  Bamw.  &  Aid.  (b)  Rex  v.  Brisac  and   Scott,    4 

S04.  Bast.  171. 

(I)  JtUe^  560, 561.  (a)  Rex  v.  Bowes,  K.  B.  Trin.  T. 

(ti)  3  Chit  Crim.  L.  1143.  1787,  cited  by  Orose,  J.,    in  pro-> 

(x)  See  the  judgement  of  Lord  £1-  nouncing  the  opinion  of  the  Court  in 

lenborongb,  C.  J.,  in  Rex  v.  Johnson,  Rex  o.  Brisac  and  Scott,  onftf,  note 

3  M.  &  S.  550.  («). 

(v)  Reg.  V.  Best  and  another,  1  (5)  Rex  v.  Rispal,  3  Burr.  1320.    l 

Salk.  171.  Black.  R.  368.     1  Burn.  Just  Con^ 
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MTife  of  one  On  a  prosecution  against  several  persons  for  a  conspiracy,  the 

witness fordic  '^^  ^^  ^°®  ^^  ^^^  defendants  has  been  holden  not  to  be  a  compe- 
others.  tent  witness  for  the  others ;  a  joint  offence  being  charged,  and  ao 

acquittal  of  all  the  other  defendants  being  a  ground  of  discharge 

for  the  husband,  (c) 
Evidence.  An  able  writer  upon  the  law  of  evidence  lays  down  the  foUow- 

i^tTorwords  ^^^^  doctrine  with  respect  to  the  acts  or  words  of  one  conspirator 
of  one  conspi-  being  evidence  against  the  others.  Where  several  persons  are 
rator  evidence  proved  to  have  combined  together  for  the  same  illegal  purpose, 

others'  *^*       ^^^  ^^^  ^^'^^  "^y  ^^^  ^^  ^^  P^^ty,  in  pursuance  of  the  original  con- 
certed plan,  and  with  reference  to  the  common  object,  is  in  the 
contemplation  of  law  the  act  of  the  whole  party ;  and,  therefore^ 
the  proof  of  such  act,  would  be  evidence  against  any  of  the  others, 
who  were  engaged  in  the  same  conspiracy  i  and  further,  any  de- 
clarations, made  by  one  of  the  party  at  the  time  of  doing  such 
illegal  act^  seem  not  only  to  be  evidence  against  himself,  as  tend- 
ing to  determine  the  quality  of  the  act,  but  to  be  evidence  also 
against  the  rest  of  the  party,  who  are  as  much  responsible  as  if 
they  had  themselves  done  the  act.    But  what  one  of  the  party  may 
have  been  heard  to  say  at  some  other  time,  as  to  the  share  which 
some  of  the  others  had  in  the  execution  of  the  common  design,  or 
as  to  the  object  of  the  conspiracy,  cannot,  it  is  conceived,  be  ad- 
mitted as  evidence  to  affect  them  on  their  trial,  for  the  same 
offence,  (ef)    And,  in  general,  proof  of  concert  and  connection  must 
be  given,  before  evidence  is  admissible  of  the  acts  or  declarations 
of  any  person  not  in  the  presence  of  the  prisoner,  (e)     It  is  for  the 
Court  to  judge  whether  such  connection  has  been  sufficiently  esta- 
blished I  but  when  that  has  been  done,  the  doctrine  applies  that 
each  party  is  an  agent  for  the  others,  and  that  an  act  done  by  one 
in  furtherance  of  the  unlawful  design,  is  in  law  the  act  of  all,  and 
that  a  declaration  made  by  one  of  the  parties,  at  the  time  of  doing 
such  an  act,  is  evidence  against  the  others.    Thus  where  Stone 
was  indicted  for  treason,  and  one  of  the  overt  acts  charged  was 
conspiring  with  Jackson  and  others  to  collect  intelligence,  and  to 
communicate  it  to  the  King's  enemies  in  France,  &c.  after  evidence 
had  been  given  to  connect  the  prisoner  with  Jackson  in  the  con- 
Epiracy  as  charged,  the  secretary  of  state  for  the  foreign  depart- 
ment was  called  to  prove,  that  a  letter  of  Jackson's,  containing 
treasonable  information,  had  been  transmitted  to  him  from  abroad^ 
but  in  a  confidential  way,  which  made  it  impossible  for  him  to 
divulge  by  whom  it  was  communicated ;  and  such  letter  was  re- 
ceived in  evidence.  (/)     So,  in  another  case,  after  evidence  had 
been  given  of  a  treasonable  conspiracy,  in  which  the  prisoner  was 
concerned,  it  was  held  that  papers  found  in  the  lodging  of  a  co-con- 
spirator, at  a  period  subsequent  to  the  apprehension  of  the  prisoner, 
might  be  read  in  evidence,  upon  strong  presumptive  proof  being 
g^ven  that  the  lodgings  had  not  been  entered  by  any  one  in  the 

spiracjft  Sect  1.    The  point  was  so  Another,  2  Str.  1094. 

decided  in  4q  earlier  case.  Rex  i;.  Ed-         (d)  Pbill  on  £vid.  76,  77. 

wards  aod  others,  8  Mod.  391.  (e)  1  East.   P.  C.  c.  8.  s.   37.     % 

(c)  Rex  V,  Lockyer  and  Others,  cor.  Stark.  Evid.  401. 
Lord   Bllenborough,    C.  J.,    6  Esp.         (/)  Rex  r.  Stone,  €  T.  R.  587. 
N.  P.  R.  107.    Rex  V.  Frederick  and 
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interval  between  the  apprehension  of  the  prisoner  and  the  finding 
of  the  papers^  and  although  no  absolute  proof  had  been  given  of 
their  existence  previous  to  the  prisoner's  apprehension.  (^)  But 
it  seems  that  if  such  papers  had  not  been  proved  to  have  been  inti- 
mately and  immediately  connected  with  the  objects  of  the  conspi- 
racy, they  would  not  have  been  admissible :  as,  in  the  same  case,  a 
paper  containing  seditious  questions  and  answers,  and  found  in 
the  possession  of  a  co-conspirator,  was  not  read  in  evidence,  the 
Court  doubting  whether  it  was  sufficiently  connected  by  evidence 
with  the  object  of  the  conspiracy  to  render  it  admissible.  (A) 

The  evidence  in  support  of  an  indictment  for  a  conspiracy  is  Evidence, 
generally  circumstantial :  and  it  is  not  necessary  to  prove  any  di-  Proof  of  the 
rect  concert,  or  even  any  meeting  of  the  conspirators;  as  the  *^°"P'"^y' 
actual  fact  of  conspiracy  may  be  collected  from  the  collateral  cir- 
cumstances of  the  case.(z)  In  a  case  where  a  husband,  wife,  and 
their  servants,  were  indicted  for  a  conspiracy  to  ruin  the  trade  of 
the  prosecutor,  who  was  the  King's  card-maker,  the  evidence 
against  them  was,  that  they  had  at  several  times  given  money  to 
the  prosecutor's  apprentices,  to  put  grease  into  the  paste  ;  which 
had  spoiled  the  cards ;  but  there  was  no  account  given  that  ever 
more  than  one  at  a  time  was  present,  though  it  was  proved  they 
had  all  given  money  in  their  turns :  it  was  objected  that  this 
could  not  be  a  conspiracy ;  on  the  ground  that  several  persons 
might  do  the  same  thing,  without  having  any  previous  commu- 
nication with  each  other.  But  it  was  ruled  that  the  defendants 
being  all  of  a  family,  and  concerned  in  making  of  cards,  it  would 
amount  to  evidence  of  a  conspiracy.  (A:)  And  it  appears  also  to 
have  been  considered  that  if  a  banker  permits  a  sum  of  money  to 
be  lodged  at  his  house,  to  be  paid  Over,  for  corruptly  procuring  an 
appointment  under  government,  he  may  be  indicted  for  a  conspi- 
racy along  with  those  who  are  to  procure  the  appointment,  and 
receive  the  money.  (/)  Every  person  concerned  in  any  of  the  cri- 
minal parts  of  the  transaction  alleged  as  a  conspiracy  may  be 
found  guilty ;  though  there  be  no  evidence  that  such  persons 
joined  in  concerting  the  plan ;  or  that  they  ever  met  the  others, 
and  though  it  is  probable  they  never  did ;  and  though  some  of 
them  only  join  in  the  latter  parts  of  the  transaction,  and  probably 
did  not  know  of  the  matter  until  some  of  the  prior  parts  of  the 
transaction  were  complete,  (w)  So  that  if  several  persons  meet 
from  different  motives,  and  then  join  in  effecting  one  common  and 
illej^al  object,  it  is  a  conspiracy. (n) 

It  appears  to  have  been  held  that  upon  an  indictment  for  a  con-  General  evl- 
spiracy,  where  from  the  nature  of  the  case  it  would  be  difficult  to  ^•°*^®  ^Vth* 
prove  the  privity  of  the  parties  accused,  without  first  proving  the  conspiracy, 
existence  of  a  conspiracy,  the  prosecutor  may  go  into  general 

(g)  Rex  V,  Watson,  8  SUrk.  C.  140.         (k)  Rex  v.  Cope  and  Olhers,  1  Str. 

(h)  Id.  Ibid.    But  they  held  that  if  144. 
proof  were  to  be  given  that  the  in-         (i)  Rex  v.  Pollman  and  Others,  % 

BtrumeDt  was  to  be  used  for  the  pur-  Campb.  9SS. 

poses  of   the   conspiracy    it   would         (m)  U ex  t).  Lord  Grey  and  Others,  0 

clearly  be  admissible.  St.  Tri.  \tl. 

(t)  Hex  V.  Parsons  and  Another,  1         (n)  Rex  v.  Lee,  f  Stark.  Bvid.  401. 
Black.  R.  398. 
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evidence  of  its  nature,  before  it  is  brought  home  to  the  defendants. 
The  indictment  charged  the  defendants,  who  were  journeymen 
tthoe-makers,  with  a  conspiracy  to  raise  their  wages ;  and  evidence 
was  offered  on  the  part  of  the  prosecution  of  a  plan  for  a  combina- 
tion amongst  the  journeymen  shoe-makers,  formed  and  printed 
several  years  before,  regulating  their  meetings,  subscriptions,  and 
other  matters  for  their  mutual  government  in  forwarding  their 
designs.  This  evidence  was  objected  to  by  the  counsel  for  the 
defendants ;  but  Lord  Kenyon,  C.  J.,  said,  that  if  a  general  con- 
spiracy existed,  general  evidence  might  be  given  of  its  nature,  and 
the  conduct  of  its  members,  so  as  to  implicate  men  who  stood 
charged  with  acting  upon  the  terms  of  it  years  after  those  terms 
had  been  established,  and  who  might  reside  at  a  great  distance 
from  the  place  where  the  general  plan  was  carried  on  :  and  his 
lordship^  therefore,  permitted  a  person  who  was  a  member  of  this 
society,  to  prove  the  printed  regulations  and  rules  of  the  society, 
and  that  he  and  others  acted  under  them,  in  execution  of  the  con- 
spiracy charged  upon  the  defendants,  as  evidence  introductory 
to  the  proof  that  they  were  members  of  such  society,  and  equally 
concerned  ;  but  he  observed,  that  it  would  not  be  evidence  to  af- 
fect the  defendants  until  they  were  made  parties  to  the  same  con- 
spiracy, (o)  And  in  several  important  cases,  evidence  has  been 
first  given  of  a  general  conspiracy  before  any  proof  of  the  particu- 
lar part  which  the  accused  parties  have  taken. (/>)  But  after  such 
general  evidence  has  been  received  the  parties  before  the  court 
must  be  aSected  for  their  share  of  it.  And  it  seems  that  mere  de- 
tached declarations  and  confessions  of  persons  not  defendants  not 
made  in  the  prosecution  of  the  object  of  the  conspiracy,  are  not 
evidence  to  prove  its  existence;  although  consultations  for  the  pur« 
pose,  and  letters  written  in  prosecution  of  the  design,  but  not  sent, 
are  admissible,  (q)  It  resiUts  from  the  principles  already  stated^ 
and  it  has  been  observed  as  a  conclusion  to  which  they  lead,  that 
it  seems  to  make  no  difference  as  to  the  admissibility  of  the  act  or 
declaration  of  a  conspirator  against  the  party  defendant  before 
the  court,  whether  such  co-conspirator  be  indicted  or  not,  or  tried 
or  not  with  the  defendant,  (r)  The  evidence  is  admitted  on  the 
ground  that  the  act  or  declaration  of  one  is  the  act  or  declaration 
of  both  when  united  in  one  common  design. 
Cumulatiyein-  In  a  case  where  the  indictment  charged  the  defendants  with 
JreSrpemit-  c^i^spiring  to  cause  themselves  to  be  believed  persons  of  large  pro- 
ted  to  be  given  pertv  for  the  purpose  of  defrauding  tradesmen,  evidence  was  given 
in  eyidence.  of  their  having  hired  a  house  in  a  fashionable  street,  and  repre- 
sented themselves  to  one  tradesman  employed  to  furnish  it  as  peo- 
ple of ^  large  fortune ;  and  then  a  vritness  was  called  to  prove  that . 
at  a  different  time  they  had  made  a  similar  representation  to  ano- 

(o)  Rex  V.  Hammond  and  Webb,  8  (p)  Lord  Stafford's  case,  7  St  Tr. 

Esp.  N.  P.  R.  718.    Lord  Kenyon  r^  1816.    Lord  W.  Russell's  tase,  9  St 

ferred  to  the  cases  of  tbe  slate  trials  in  Tr.  578.    Lord  Lovat's  case,  18  St 

the  year  1746,  where  from  the  natore  Tr.  6S0.  Hardy's  case,  84  St  Tr.  199. 

of  the  charge  it  was  necessary  to  go  HomeTooke's  case,  85  St  Tr.  1. 

into  evidence  of  what  was  going  on  at  (q)  8  Stark.  Evid.  407. 

Manchester  and  in  France,  Scotland,  (r)  8  Stark.  Bvid.  411. 
and  Ireland,  at  the  same  time. 
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tber  tradesman.  The  evidence  of  this  witness  was  objected  to 
on  the  ground  that  it  was  not  competent  to  the  prosecutor  to  prove 
Tarious  acts  of  this  kind^  and  that  he  was  bound  to  select  and 
'  confine  himself  to  one.  But  Lord  EUenborough,  C.  J.,  said, 
^^  This  is  an  indictment  for  a  conspiracy  to  carry  on  the  business 
'^  of  common  cheats ;  and  cumulative  instances  are  necessary  to 
"  prove  the  offence/' (*) 

IB  the  case  mentioned  in  this  Chapter,  of  a  conspiracy  to  raise  Tli«  conrt  will 
the  price  of  the  public  funds  by  false  rumours,  it  was  holden  that  no^fce^of^a* 
the  court  will  take  judicial  notice  that  a  war  exists  between  this  war. 
c6untry  and  a  foreign  state,  such  war  having  been  recognized  in 
different  acts  of  parliament ;  and,  therefore,   that  an  allegation 
to  that  effect  need  not  be  proved.  (J) 

Where  an  indictment  against  A.,  B.,  C,  and  D.,  charged  that  Arerment  as 
they  conspired  together  to  obtain,  "vis.  to  the  use  of  them  the  to  one  of  the 
"  said  A.,  B,,  and  C,  and  certain  other  persons,  to  the  jurors  un-  norprov^ 
**  known,"  a  sum  of  money  for  procuring  an  appointment  under 
government  ;  and  it  appeared  that  D.   (although  the  money  was 
lodged  in  his  hands,  to  be  paid  to  A.  and  B.  when  the  appointment 
was  procured,)  did  not  know  that  C.  was  to  have  any  part  of  it, 
or  was  at  all  implicated  in  the  trailsaction;  it  was  holden,  that  the 
averment  concerning  the  application  of  the  money  was  material, 
though  coming  under  a  viz.;  and  that  as  to  P.  the  conspiracy  was 
not  proved  as  laid.(u) 

In  a  recent  case,  a  point  arose  as  to  the  extent  to  which  the  Point  respect- 
counsel  for  the  prosecution  in  a  case  of  conspiracy  might  cross-  ^°P  cross-cxa- 
examine  a  witness,  called  by  only  one  of  several  defendants.    The  where  one  de- 
indictment  was  against  A.,  B.,  and  C. ;  and  after  the  case  for  the  fendant  only 
prosecution  was  closed,   C.  only  called  a  witness,  whom  he  ex-  **^^*  witnes- 
amined  as  to  a  conversation  between  himself  and  A. ;  and  it  was 
ruled,  that  the  counsel  for  the  prosecution  might  cross-examine 
such  witness,  as  to  any  other  conversation  between  A.,  and  C.  al- 
though the  evidence  should  tend  chiefly  to  criminate  A.  (x) 

In  former  times,  persons  convicted  of  a  conspiracy  at  the  sidt  Puniehment. 
of  the  king,  to  accuse  another  person  of  a  capital  offence,  were 
liable  to  receive  what  was  called  the  viUanous  judgment,  that  is, 
to  lose  their  liberam  legem,  whereby  they  are  discredited  and  disa- 
bled as  jurors,  or  witnesses ;  to  forfeit  their  goods  and  chattels, 
and  lands  for  life ;  to  have  those  lands  wasted,  their  houses  rased, 
their  trees  rooted  up,  and  their  bodies  committed  to  prison,  (y) 
But  this  judgment  was  not  inflicted  upon  those  who  were  con- 
victed only  of  conspiracies  of  a  less  aggravated  kind,  at  the  suit 
of  the  party :  and  for  some  time  past  it  appears  to  have  been  the 
better  opinion,  that  the  villanous  judgment  is  by  long  disuse  be- 
come obsolete,  not  having  been  pronounced  for  some  ages ;  and 
that  the  punishment  for  conspiracies  in  general  is,  as  in  the  case 

(t)  Rex  V.  Roberts  and  Othen,  1  Stark.  N.  P.  R.  S4S.    In  Stark,  on 

Campb.  399.    Jnte,  568.  £vid.  the  learned  author  sobjoins  a 

(0  Rex  V.  De  Berenger,  S  M.  &  S.  gii.  whether  in  such  case  counsel  would 

67.    Ante,  553,  559.  be  entitled  to  address  the  jury  in  re- 

(flf)  Rex  V.  Pollman  and  Others,  9  ply. 
Campb.  231.  (y)  1  Hawk.  P.  C.  c.  78.  s.  9.    4 

(jr)  Rex  V.  Kroebl  and  Others,  8  Black.  Com.  136. 
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Incompetency 
as  a  witness. 


All  the  defend- 
ants must  be 
present  in 
Coart  upon  a 
motion  in  ar- 
rest of  judg- 
ment, or  for  a 
new  trial. 


of  other  misdemeanors^  by  fine,  imprisonment,  and  sureties  for 
the  good  behaviour  at  the  discretion  of  the  court.  (2) 

A  consequence  of  the  attaint  of  conspiracy,  where  the  party  was 
subject  to  the  villanous  judgment,  appears  to  have  been  incom- 
petency as  a  witness,  (a)  But  this  consequence  seems  not  to  have 
attached  to  other  cases  of  conspiracy  at  the  suit  of  the  party.(A) 
And  in  a  late  case  in  the  Admiralty  Court,  which  underwent  much 
discussion.  Sir  W.  Scott  determined  on  great  consideration  that  a 
conviction  for  a  conspiracy  to.  commit  a  fraud  would  Yiot  render  an 
affidavit  of  the  convict  inadmissible,  (c) 

In  conclusion  of  this  chapter,  it  may  be  mentioned,  that,  after  a 
conviction  for  a  conspiracy,  the  defendants  must  be  present  in 
Court  when  a  motion  is  made  on  their  behalf,  in  arrest  of  judg- 
ment. ((2)  And  also  that  upon  a  motion  for  a  new  trial,  after  such 
conviction,  all  the  defendants  must  be  present. («)  But  where  an 
indictment  has  been  removed  into  the  Court  of  King's  Bench, 
after  verdict,  but  before  judgment,  and  set  down  for  argument,  it 
does  not  appear  to  be  necessary,  that  the  defendants  should  appear 
in  Court  upon  the  argument,  the  proceeding  being  in  the  nature  of 
a  special  verdict,  and  the  party  not  being  considered  as  convicted 
until  after  the  Court  have  determined' upon  the  verdict.  (/) 


(z)  Id,  ibid.  The  pillory  wHs  also 
very  comraonly  a  part  of  the  punish- 
ment until  taken  away  by  the  66  Geo. 
3.  c.  138.  See  ante,  550*  note  (m)  In 
a  case  where  Ibe  defendants  were  con- 
victed on  an  information  for  a  con- 
spiracy to  take  away  the  character  of 
one  Kempe,  and  accuse  him  of  mur- 
der, by  pretended  conversations  and 
communications  with  aghost  that  an- 
swered by  knocking  andscratchin?  in 
Cock-lane,  &c.  they  received  the  fol- 
lowing judgment: — Richard  Parsons, 
(the  father  of  the  child,  who  was  the 
principal  agent  in  the  pretended  com- 
munication,) to  stand  thrice  in  the 
pillory,  and  be  imprisoned  two  years; 
£liz.  Parsons  the  mother,  to  be  im- 
prisoned one  year;  Mary  Fraser,  a 
servant  who  was  aiding  and  assisting, 
was  sent  to  the  house  of  correction, 
to  bard  labour  for  six  months;  Moore 


the  curate  of  the  parish,  and  one  James 
were  discharged  on  paying  the  pros- 
ecutor SOOi.  and  his  costs,  which  were 
nearly  as  much  more.  Brown  who 
had  published  a  narrative,  and  one 
Day  the  printer  of  a  newspaper,  had 
previously  made  their  peace  with  the 
prosecutor. 

(a)  Co.  Lit  66.  8  Hale  277.  1 
Hawk.  P.  C.  c.  72.  s.  9. 

(b)  2  Hale  277.  Carth.  416.  1 
Hawk.  P.  C.  c  72.  s.  9. 

(c)  In  the  case  of  the  Ville  de  Yar- 
sovie  and  others,  1817.  Phill.  on  £v. 
24. 

(d)  Rex  V.  Spragg  and  another,  8 
Burr.  929.     1  Black.  R.  209. 

(e)  Rex  V,  Teal  and  another,  11 
East.  307.  Rex  v.  Askew,  3  M.  &  S. 
9.  Rex  V,  Lord  Cochrane,  3  M.  &  S 
10. 

(/)  Rex  r.  Nichols,  2Str.  1227. 
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CHAPTER  THE  THIRD. 


OF   THREATS^   AND    THREATENING    LETTERS. 


It  is  said,  that  the  dispersing  of  bills  of  menace  threatening  de-  Threau  at 

struction  to  the  lives  or  properties  of  those  to  whom  they  were  common  law. 

addressed,  for  the  purpose  of  extorting  money,  is,  at  common  law, 

a  high  misdemeanor,   punishable  by  fine  and  imprisonment,  (a) 

Threats  directed  against  persons  immediately  under  the  protection 

of  a  court  are  offences  punishable  by  fine  and  imprisonment ;  as 

if  a  man  threaten  his  aoversary  for  suing  him,  a  counsellor  or  at-       , 

tomey  for  being  employed  against  him,  a  juror  for  his  verdict,  or 

a  gaoler  or  other  ministerial  officer  for  keeping  him  in  his  custody^ 

and  properly  executing  his  duty.  (A)     And  a  precedent  is  given  of 

an  indictment  at  common  law  against  the  attorney  of  a  plaintiff  in 

a  cause  for  writing  a  letter  to  the  attorney  of  the  defendant,  who 

had  obtained  a  verdict  on  the  evidence  of  his  son,  threatening  to 

indict  the  son  for  perjury  unless  the  defendant  gave  up  the  benefit 

of  the  verdict,  (c) 

But  it  was  holden  in  a  modern  case,  that  threatening  by  letter  Rex  v.  South- 
or  otherwise  to  put  in  motion  a  prosecution  by  a  public  officer  to  erton. 
recover  penalties  for  selling  Friar* s  Balsam^  without^  a  stamp,  ^JJfgelTpww 
(which  by  the  statute  42  Geo.  3.  c.  56.  is  prohibited  to  be  vended  with  penalties 
without  a  stamped  label),  for  the  purpose  of  obtaining  money  to  for  selling  me- 
stay  the  prosecution,  was  not  such  a  threat  as  a  firm  and  prudent  oiVa^Jtamp" 
man  might  not  be  expected  to  resist ;  and^  therefore,  was  not  in  holden  not  to 
itself  an  indictable  offence  at  common  law;  although  it  was  al-  ^«  indictable. 
leged  that  the  money  was  obtained  ;  no  reference  being  made  to 
any  statute  which  prohibits  such  attempt.     In  this  case,  Lord  £1- 
lenborough,  C.  J.,  said,  "To  obtain  money  under  a  threat  of  any  gut  where  the 
"  kind,  or  to  attempt  to  do  it,  is  no  doubt  an  immoral  action ;  but  threat  is  cai- 
^  to  make  it  indictable,  the  threat  must  be  of  such  a  nature  as  is  cuiated  to 
*^  calculated  to  overcome  a  firm  and  prudent  man.  Now  the  threat  firm  wid^pni- 
"  used  by  the  defendant  at  its  utmost  extent  was  no  more  than  dent  man,  it 
**  that  he  would  charge  the  party  with  certain  penalties  for  selling  ^s  indictable. 
'^  medicines  without  a  stamp.    That  is  not  such  a  threat  as  a  firm 

(«)  r  Hawk.  P.  €.  c.  53.  s.  1.    Re-         (b)  4  Black.  Com.  126. 
ference  is  made  to  1  Hale  567,— but         (e)  2  Chit  Crim.  L.  149. 
qu,  the  reference. 
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^^  and  prudent  man  might  not^  and  ought  not,  to  have  resisted. 
^^  Then  what  authority  is  there  for  considering  these  as  offences  at 
*^  common  law  ?  The  principal  case  relied  on,  is  that  of  Reg.  v. 
'^  Woodward  and  others,  which  was  where  the  defendants,  having 
''  another  man  in  their  actual  custody  at  the  time,  threatened  to 
"  carry  him  to  gaol,  upon  a  charge  of  perjury ;  and  obtained  mo- 
"  ney  from  him  under  that  threat,  in  order  to  permit  his  release. (iQ 
'^  Was  not  that  an  actual  duress,  such  as  would  have  avoided  a 
^^  bond  given  under  the  same  circumstances  ?  But  that  is  very 
^^  unlike  the  present  case,  which  is  that  of  a  mere  threat  to  put 
^^  process  in  a  penal  action  in  force  against  the  party.  The  law 
^^  distinguishes  between  threats  of  actual  violence  against  the  per- 
^^  son,  or  such  other  threats  as  a  man  of  common  firmness  cannot 
^^  stand  against,  and  other  sorts  of  threats.  Money  obtained  in 
^'  the  former  cases,  under  the  influence  of  such  threats,  may 
^^  amount  to  robbery ;  but  not  so  in  cases  of  threats  of  other 
'^  kinds.  But  this  is  a  case  of  threatening,  and  not  of  deceit:  and 
'^  it  must  be  a  threat  of  such  a  kind  as  will  sustain  an  indictment 
^'  at  common  law,  either  according  to  one  case,  attended  with 
'^  duress,  or,  according  to  others,  such  as  may  overcome  the  or- 
^^  dinary  free  will  of  a  firm  man,  and  induce  him  from  fear  to  part 
^^  with  his  money.  The  present  case  is  nothing  like  any  of  those; 
'^  it  is  a  mere  threat  to  bring  an  action,  which  a  man  of  ordinary 
*f  firmness  might  have  resisted."  (0 

It  appears  tiiiat,  according  to  the  principles  laid  down  in  this 
case,  an  indictment  will Jie,  at  common  law,  for  extorting  money 
by  actual  duress  or  by  such  threats  as  common  fimmess  is  not 
capable  of  resisting.  Therefore,  where  money  is  extorted  from  a 
party  by  the  threat  of  accusing  him  of  an  unnatural  crime,  and 
from  the  circumstances  of  the  case  the  offence  does  not  amount  to 
robbery,  (/)  there  seems  no  reason  to  doubt,  but  that  it  is  indict* 
able  as  a  misdemeanor  at  common  law.(jf) 
Offences  by  Demanding  property  with  menaces,  with  intent  to  steal;  ac- 

statutes.  cusing,  or  threatening  to  accuse  of  an  infamous  crime  with  an  in- 

tent to  extort  property,  and  by  such  accusation  or  threat  actually 
extorting ;  the  sending,  or  delivering  of  a  threatening  letter,  or 
vmting  to  any  person,  thereby  threatening  to  kill  or  murder,  or  to 
bum  or  destroy,  or  thereby  with  menaces  demanding  property ; 
accusing,  or  threatening  to  accuse,  or  sending  or  delivering  a  let- 
ter, &c.  accusing  or  threatening  to  accuse  of  certain  crimes  with 
intent  to  extort  money,  &c.;  are  offences  of  the  degree  of  felony  by 
the  provisions  of  recent  statutes. 
4Geo.4.c.54.      The  Statute  4  Geo.  4.  c.  54.  s.  3.  recites,  that  whereas  by  the 
G^*  ^^^^    ^  Geo.  1.  c.  22.  s.  1.  it  is  enacted,  "  that  if  any  person  or  persons 
.  .  c.  22.    «  gjjjjj  knowingly  send  any  letter  without  any  name  subscribed 
^'  thereto,  or  signed  with  a  fictitious  name,  demanding  money, 
^'  venison,  or  other  valuable  thing,  or  shall  forcibly  rescue  any 
^^  person  being  lawfully  in  custody  of  any  officer  or  other  person 

(4)  11  Mod.  137,  more  fally  stated  (f)  Ante,  75,  ei  9equ. 

in  6  East.  133,  134.  ^)  See  a  precedent  in  3  Chit  Crim. 

(e)  Rex  V.  Sontherton,  6  East  126,  L.  841. 
140.    And  see  Vol.  I.  p»  137. 
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for  any  sach  oilence,  or  shall,  by  gift  or  promise  of  money  or 
other  reward^  procure  any  of  his  Majesty's  subjects  to  join  him 
^'  or  them  in  any  such  unlawful  act,  every  person  so  offending,  being 
"  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  felony, 
^'  and  shall  suffer  death,  as  in  cases  of  felony  without  benefit  of 
**  clergy ;  and  whereas  by  the  27  Geo.  2.  c.  15,  it  is  among  other  and  27  Geo.  2. 
*^  things  enacted,  that  if  any  person  or  persons  shall  knowingly  c.  15. 
*^  send  anv  letter,  without  any  name  subscribed  thereto,  or  sig])^d 
^*  with  a  nctitiotis  name  or  names,  letter  or  letters,  threatening  to 
*^  kill  or  murder  any  of  his  Majesty's  subject  or  subjects,  or  to 
^'  burn  their  houses,  outhouses,  bams,  stacks  of  com  or  grain,  hay 
"  or  straw,  though  no  money  or  venison,  or  other  valuable  thing 
'^  shall  be  demanded  in  or  by  such  letter  or  letters,  or  shall  forci- 
"  bly  rescue  any  person  being  lawfully  in  custody  of  any  officer  or 
^^  other  person  for  the  said  offence,  every  person  so  offending, 
*^  being  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  fe- 
'^  lony,  and  shall  suffer  death,  a^  in  cases  of  felony  without  benefit 
*^  of  clergy;  and  whereas  by  the  30  Geo.  2.  c.  24.  s.  1.  it  is  among  and  30 Geo.  2. 
"  other  things  enacted,  that  all  persons  who  shall  knowingly  send  ^'  ^^' 
"  or  deliver  any  letter  or  writing,  with  or  without  a  iiume  or 
*^  names  subscribed  thereto,  or  signed  with  a  fictitious  name  or 
"  names,  letter  or  letters,  threatening  to  accuse  any  person  of  any 
'^  crime  punishable  by  law  with  death,  transportation,  pillory,  or 
*'  any  other  infamous  punishment,  with  a  view  or  intent  to  extort 
"  or  gain  money,  goods,  wares,  or  merchandizes  from  the  person 
<^  or  persons  so  threatened  to  be  accused,  sliall  be  deemed  offeud- 
^^  ers  against  law,  and  the  public  peace,  and  tlie  court  before  whom 
'*  such  offender  or  offenders  shall  be  tried,  shall  in  case  he,  she  or 
"  tliey  shall  be  convicted  of  any  of  the  said  offences,  order  such 
^^  offender  or  offenders  to  be  fined  and  imprisoned,  or  to  be  put  in 
'^  the  pillory,  or  publicly  whipped,  or  to  be  transported  for  the 
**  term  of  seven  years,  as  the  Court,  in  which  any  such  offender  or 
^^  offenders   shall  be  convicted,   shall  think  fit  and  order :  and  And  the  ex- 
**  whereas   it   is   expedient   that  a  lesser  degree  of  punishment  f^^c^r"^^°fgif 
*^  should  be  provided  for  the  offence  of  sending  threatening  let-  ment,  &c. 
^^  ters,  ui  the  cases  mentioned  in  the  two  first  recited  acts,  and 
"  that  the  same  degree  of  punishment  should  be  inflicted  in  the 
"  cases  mentioned  in  the  last  recited  act,  and  be  extended  to  per- 
'^  sons  accessary  to  the  said  offences ;"  and  then  enacts  that  so 
much  of  the  said  recited  acts  as  relates  to  the  sending  and  de- 
livering letters  in  the  cases  therein  respectively  mentioned  shall 
be  repealed,  and  that,  ^^  if  any  person  shall  knowingly  and  wilfully  And  enacts 
"  send  or  deliver  any  letter  or  veriting,  with  or  without  any  name  ^^^l^^y^^J^ 
*^  or  signature  subscribed  thereto,  or  with  a  fictitious  name  or  sig-  certain\hreat- 
**  nature,  threatening  to  kill  or  murder  any  of  his  Majesty's  sub-  ening  letter*, 
**  jects,  or  to  burn  or  destroy  his  or  their  houses,  outhouses,  bams,  g^an'be'fe- 
^*  stacks  of  com  or  grain,  hay  or  straw,  or  shall  procure,  counsel,  jonies  panish- 
'*  aid  or  abet  the  commission  of  the  said  offences,  or  of  any  of  able  by  trans- 
^^  them,  or  shall  forcibly  rescue  any  person   being  lawfully  in  P^^ation,  &c, 
'*  custody  of  any  officer  or  other  person  for  any  of  the  said  of- 
*^  fences,  every  person  so  offending,  being  thereof  lawfully  con- 
'^  victed,  shall  be  adjudged  guilty  of  felony,  and  shall  be  liable,  at 
^^  the  discretion  of  the  Court,  to  be  transported  beyond  the  seaa 
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^^  for  life,  or  for  such  term  not  lees  than  seven  years,  as  the  Court 
^'  shall  adjudge,  or  to  be  imprisoned  only,  or  to  be  imprisoned  and 
'^^  kept  to  hara  labour  in  the  common  gaiol,  or  house  ctf  conection, 
^^  for  any  term  not  exceeding  seven  years." 

This  statute  contained  other  enactments,  and  amongst  them 
provided  for  the  punishment  of  persons  who  might  send  letters, 
&c.  threatening  to  accuse  of  any  infamous  crime^  but  the  clause 
containing  this  enactment,  received  a  construction  which  caused 
another  statute,  the  6  Geo.  4.  c  19.  to  be  passed  for  the  purpose 
.of  extending  the  signification  of  those  words.  The  latter  statute 
was,  however,  repealed  by  the  7  &  8  Geo.  4.  c.  27-  which  also  re- 
peals the  former  statute  of  4  Geo.  4.  c.  64.  except  so  far  as  it  re- 
lates to  any  person  who  shall  send  or  deliver  any  letter  or  writing 
threatening  to  kill  or  murder,  or  to  bum  or  destroy  as  therein 
mentioned,  or  shall  be  accessory  to  any  such  offence,  or  shall 
forcibly  rescue  any  person  being  lawfully  in  custody  for  any  sach 
offence. 

The  recent  statute  7  &  8  Geo.  4.  c.  29.  contains  several  enact- 
ments upon  the  subjects  of  this  chapter. 

The  sixth  section  enacts,  ^Hhat  if  any  person  shall  with  menaces, 
'^  or  by  force,  demand  any  chattel,  money,  or  valuable  security, 
'^  of  any  other  person,  with  intent  to  steal  the  same«  every  such 
"  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
^^  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years, 
**  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
'^  whipped,  (if  the  Court  shall  so  think  fit,)  in  addition  to  such 
**  imprisonment." 

The  seventh  section  enacts,  '*  that  if  any  person  shall  accuse  or 
^'  threaten  to  accuse  any  other  person  of  any  infamous  crime,  as 
"  hereinafter  defined,  with  a  view  or  intent  to  extort  or  gain  from 
^^  him,  and  shall  by  intimidating  him  by  such  accusation  or  threat 
extort  or  gain  from  him,  any  chattel,  money,  or  valuable  security, 
every  such  offender  shall  be  deemed  guilty  of  robbery,  and  shall 
*'  be  indicted  and  punished  accordingly," 

The  eightli  section  enacts,  '^that  if  any  person  shaU  knowingly 
*^  send  or  deliver  any  letter  or  writing,  demanding  of  any  person, 
*'  with  menaces,  and  without  any  reasonable  or  probable  cause,  any 
**  chattel,  money,  or  valuable  security ;  or  if  any  person  shaU  ac- 
"  cuse  or  threaten  to  accuse,  or  shall  knowingly  send  or  deliver 
any  letter  or  writing,  accusing  or  threatening  to  accuse  any  per- 
son of  any  crime  punishable  by  law  with  death,  transportation, 
or  pillory,  or  of  any  assault,  with  intent  to  commit  any  rape,  or 
of  any  attempt  or  endeavour  to  commit  any  rape,  or  of  any  in- 
•^  famous  crime,  as  hereinafter  defined,  wiUi  a  view  or  intent  to 
^  extort  or  gain  from  such  person  any  diattel,  money,  or  valuable 
"  security ;  every  such  offender  shall  be  guilty  of  felony,  and,  being 
^^  convicted  thereof,  shall  be  liable,  at  the  discretioB  of  the  Court, 
^  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
"  less  than  seven  years,  or  to  be  impriscHied  for  any  term  not  ex- 
'^  oeeding  four  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped,  (if  the  Court  shall  so  think  fit,) 
m  addition  to  such  imprisonment." 
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The  ninth  section,  for  deBning  what  shall  be  an  infamous  crime 
within  the  meaning  of  the  act,  enacts,  ^^  that  the  abominable  crime 

of  buggery^  committed  either  with  mankind  or  with  beast,  and 

every  ^sault  with  intent  to  commit  the  said  abominable  crime^ 
^^  and  every  solicitation,  persuasion,  promise,  or  threat  offered  or 

made  to  any  person,  whereby  to^move  or  induce  such  person  to 

commit  or  permit  the  said  abominable  crime,  shall  be  deemed  to 
^'  be  an  infamous  crime  within  the  meaning  of  this  act/' 

The  offences  to  which  these  statutes  apply  seem  to  be,  I.  The 
sending  or  delivering  any  letter  or  writing  threatening  to  kill  or 
murder,  or  to  burn  or  destroy  houses,  &c.  II.  Demanding  pro« 
perty  with  menaces,  with  intent  to  steal.  III.  Accusing  or  threat- 
ening to  accuse  of  an  infamous  crime,  with  an  intent  to  extort  or 
gain,  and  thereby  extorting  or  gaining.  IV.  Sending  or  delivering 
imy  letter  or  writing  demanding,  with  menaces^  and  without  any 
reasonable  cause,  any  chattel,  &c.  V.  Accusing  or  threatening  to 
accuse  any  person  of  any  of  the  crimes  mentioned  in  the  act,  with 
an  intent  to  extort,  &c.  VI.  Sending  or  delivering  any  letter  or 
writing,  accusing  or  threatening  to  accuse  any  person  of  any  such 
crimes,  with  a  like  intent.(a) 

Some  of  the  cases  decided  upon  the  repealed  clauses  of  the  9 
Geo.  1.  c.  22.,  the  2/  Geo.  2.  c.  15.,  and  the  30  Geo.  2.  c.  24.  may 
assist  in  the  construction  of  the  recent  statute. 

The  construction  of  the  statute  9  Geo.  1.  c.  22.  was  much  con- 
sidered, in  a  case,  where  the  prisoner,  Michael  Robinson,  was 
indicted  for  sending  a  certain  letter,  dated,  &c.  without  any  name 
fiubscribed  thereto,  to  one  J.  O.  Oldham,  demanding  of  him  a  cer- 
tain valuable  thing,  namely,  a  bank  note,  against  the  form  of  the 
statute.  The  letter,  on  which  the  indictment  proceeded,  was  as 
follows : 

Sir, 

I  am  well  pleased  to  find  that  I  am  not  likely  to  be  mistaken  in 

the  idea  I  have  entertained  of  you  amongst  men  of  a  proper  and 

liberal  way  of  thinking :  an  understanding,  on  such  a  matter  as 

this,  is  the  easiest  thing  imaginable ;  an4j  in  repeating  that  you 

(a)  The  recited  and  repealed  clauses 
of  the  statutes  9  Geo.  1 .  c.  28.,  S7  Geo. 
2.  c.  15.,  and  SO  Geo.  2.  c.  84.  created 
different  offences.  It  vn»  once  sub- 
mitted that  the  offence  in  the  SO  Geo. 
S.  c.  84.  was  the  same  as  that  con« 
tained  in  the  9  Geo.  1 .  c.  28.;  but  the 
Judges  denied  this,  saying  that  the  9 
Geo,  I.  c  88.  extended  to  such  cases 
only  in  which  there  was  an  actual  de^ 
mand^  whereas  the  30  Geo.  8.  c.  84, 
applied  to  cases  which  fell  short  of  a 
demand,  and  included  letters  sent 
.wUh  a  view  or  hUetU  to  extort  money, 
though  110  depnand  were  made ;  and, 
tbecefore^  that  the  30  Geo.  8.  c.  84. 
was  qo  repeal  of  the  9  Geo.  1.  c.  82. 
Robinson^s  case,  8  Leach  749.  8  £ast. 
-  P.  C.  c.  88.  s.  8.  p.  1 1 10.  There  were 
in  fiiet  important  differeiices  between 
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the  demand 
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these  recited  and  repealed  clauses  in 
respect  of  the  demand.  The  0  Geo. 
I.  c.  82.  required  that  there  should  be 
a  demand  of  money,  venison,  or  other 
valuable  thing*  Under  the  87  Geo.  8. 
c.  15.  no  demand  of  any  thing  was  ne- 
cessary. And  the  30  Geo.  2.  c.  24. 
applied  only  to  cases  where  the  letter 
or  writing  tell  short  of  an  actual  de- 
mand, and  was  sent  with  a  view  or  in- 
tent to  extort  or  gain  money,  goods, 
wares,  or  merchandizes.  In  2  East. 
P.  C.  c.  83.  s.  2.  p.  1115.  it  is  said, 
that  upon  the  conference  in  Robin- 
son*s  case,  it  was  ag^reed  by  all  the 
Judges,  that  if  an  indictment  were 
framed  upon  the  statute  30  Geo.  2.  c. 
84.  and  a  demand  proved,  there  must 
be  an  acquittal. 

p2 


580  Of  Threats  and  Threatening  Letters.      [book  v. 

trill  find  me  a  gentleman,  I  wish  you  to  be  satisfied  that  I  am  as 
incapable  of  taking  any  unmanly  advantage,  as  of  wantonly  sport- 
ing with  the  feelings  of  any  one ;  I  have  ever  despised  and  exe- 
crated the  cowardly  assassin,  who,  skulking  in  obscurity,  sends 
forth  his  malignant  shafts  to  wound  the  peace  and  the  character  of 
individuals ;  and  I  have,  therefore,  uniformly  resisted  every  over- 
ture that  has  been  made  me  for  such  a  purpose.    My  situation  as 
a  literary  character  has  teemed  with  temptations :  but  a  sacred 
principle  of  honour  has  superseded  them  all.     The  subject  on 
which  I  have  addressed  you  has  long  lain  dormant ;  and  it  was 
because  I  thought  the  attack  of  a  most  serious  complexion,  that  J 
hesitated  for  such  a  length  of  time  in  giving  any  countenance  U 
it.    Not  that  I  ever  sought  for  any  circumstance  to  influence  my 
judgment,  or  qualify  my  opinion ;  and  for  aH  that  has  ever  come 
to  my  knowledge,  it  may  be  all  the  moonshine  of  the  moment;  I 
am,  therefore,  so  far  candid,  and,  I  trust,  not  indelicate ;  and  it 
will  at  least  be  a  satisfaction  to  you,  to  be  told,  with  a  solemnity 
becoming  the  character  I  have  professed  myself,  that  not  a  soul, 
but  myself,  is  in  possession  of  a  line  of  the  MS.,  nor  has  it  ever 
been  out  of  my  hands,  or  perused  or  heard  by  any  person  living, 
«ince  first  I  had  it ;  so  that  when  it  is  committed  to  the  flames, 
all  will  necessarily  die  with  it.    Of  this  you  shall  have  a  testimony 
so  clear  and  unequivocal  that  it  will  not  be  possible  for  you  after- 
wards to  doubt.    Thus  much  I  have  suggested  for  your  satisfac- 
tion.    You  will  now  give  me  leave  to  say  something  on  behalf  of 
the  cmise  I  have  engaged  in.     I  have  not  the  least  objection  to  an 
interview,  and  I  readily  close  with  your  proposition  j  but  there 
are  a  few  preliminaries  which  I  must  first  beg  leave  to  adjust. 
Perhaps  I  may  be  more  anxious  to  urge  them,  in  order  to  have 
some  proof  of  your  sincerity ;  after  which  I  am  at  your  service. 
In  order  to  relieve  a  destitute  and  unhappy  family,  struggling  with 
sickness  and  sorrow,  you  will  permit  me  to  be  your  almoner. 
Will  you  enable  me  to  dispose  of  a  little  of  your  money,  as  I  shall 
see  occasion  ?     It  is  a  duty  I  owe  to  the  cause  of  humanity  to 
urge  it.    Remember,  Sir,  I  am  now  only  making  my  appeal  to 
your  benevolence.    I  am  holding  out  no  delusions  to  exact  the  in- 
voluntary tribute.     I  am  asking  you,  as  a  gentleman,  as  a  man,  to 
give  me  some  earnest  of  your  intention  to  prove  what  I  am  so 
strongly  inclined  to  give  you  credit  for.    Inclose  a  bank-note  in  a 
letter  addressed  to  R.  U.  and  let  it  be  left  at  the  Cambridge 
coffee-house,  the  top  of  Newman-street,  in  Goodge-street,  on  the 
side  of  the  bar.     At  the  entrance  of  the  cofiee-room  is  a  bracket 
for  letters ;  let  it  be  placed  there  between  the  hours  of  eleven  and 
one,  on  Thursday  next ;  and  at  five  o'clock,  on  the  same  day,  a 
line  shall  be  sent  by  a  porter,  to  your  house  to  acknowledge  the 
receipt ;  after  whicl),  ii  you  will  name  any  day  (Friday  excepted) 
in  the  following  week,  on  which  it  will  suit  you,  in  the  evening,  to 
take  a  bottle  of  wine  at  the  King's-head-tavem,  in  Middle-row, 
Holbom,  or  elsewhere,  I  will,  with  pleasure,  attend  you.     Our 
meeting,  however,  is  to  be  private ;  and  tite  d  tite.    Thus,  pos- 
sibly, over  the  ashes  of  the  MS.  a  phoenix  may  arise,  that  may 
Erove  the  forerunner  to  friendship.    I  shall  send  to  the  cofiee- 
ouse  between  the  hours  of  one  and  four;  and  I  will  venture  to 
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say,  that  you  will  have  no  reason  to  be  dissatisfied  with  the  event 
of  this  correspondence.  To  obtain  confidence,  it  is  necessary,  or^ 
at  least  reasonable,  to  expect  that  one  should  be  reposed.  I  have 
the  honour  to  remain. 

Sir, 
Your  obedient  humble  servant, 

*^  Tuesday,  12th  January,  1796. 
J.  O.  Oldham,  Esq. 

Brook-street, 
(  Private.)  Holborn  .* ' 

It  appeared,  upon  the  evidence,  that  the  prosecutor  had  served 
an  apprenticeship  with  a  person  named  Dolly,  by  whom  he  was 
afterwards  taken  into  partnership;  that  upon  Dolly's  death,  which 
happened  a  few  years  afterwards,  a  report  was  spread  that  the  pro- 
secutor had  been  the  author  of  his  death,  upon  which  he  brought 
an  action  against  two  persons,  and  had  judgment  against  them ; 
that,  before  the  letter  in  question  was  sent,  several  other  letters 
had  been  written,  by  the  prisoner,  to  the  prosecutor,  to  which  he 
returned  answers,  for  the  purpose  of  obtaining  information  of  the 
prisoner's  place  of  abode  in  order  to  bring  him  to  justice.  And 
all  these  letters  were  read  in  evidence,  as  serving  to  explain  the 
letter  upon  which  the  prisoner  was  indicted.  It  was  intimated  in 
them  that  another  person  who  was  a  friend  of  the  prisoner's,  and 
who  was  in  distress,  had  put  certain  MSS.  into  his  hands,  con- 
taining a  charge  of  the  prosecutor's  having  murdered  his  former 
master,  Dolly,  and  afterwards  married  the  widow,  his  accomplice; 
but  that  the  prisoner  was  unwilling  to  publish  the  MS.  containing 
so  serious  a  charge,  without  giving  a  previous  intimation  to  the 
prosecutor,  and  hearing  what  he  had  to  propose  upon  the  subject. 
A  subsequent  correspondence  between  the  prosecutor  and  the  pri- 
soner was  also  given  in  evidence;  in  the  course  of  which  the  pri- 
soner communicated  a  few  pages  of  the  supposed  MS.  in  verse, 
from  which  the  charge  alluded  to  was  to  be  plainly  inferred.  Upon 
this  evidence  the  learned  Judge,  before  whom  the  prisoner  was 
tried,  left  the  case  to  the  jury  to  say  whether  the  prisoner  sent 
the  letter,  above  set  forth,  and  whether  it  contained  a  threat  to 
publish  a  libel  on  the  prosecutor,  imputing  to  him  the  death  of 
Dolly,  unless  he  would  send  the  prisoner  a  bank  note ;  and,  in 
case  they  were  of  that  opinion,  they  were  directed  to  find  the  pri- 
soner guilty.  The  jury  found  him  guilty;  and  also  found  spe- 
cially, that  the  prisoner  sent  the  letter  in  the  indictment,  and  that 
it  contained  a  threat  to  publish  a  libel,  imputing  to  the  prosecutor 
the  murder  of  his  master,  in  order  to  extort  money  from  him. 

Several  objections  were  taken  to  this  conviction :  and  amongst 
others  it  was  objected  that  the  letter  did  not  contain  a  threat  or 
demand,  so  as  to  bring  the  case  within  the  statute  9  Geo.  1.  c.  22. 
But  the  twelve  Judges,  afl«r  hearing  the  point  argued,  all  agreed 
in  over-ruling  the  objection.  BuUer,  J.,  m  delivering  their  opi- 
nion, after  adverting  to  the  preamble  of  the  statute,  (upon  which 
the  counsel  for  the  prisoner  had  founded  his  argument,  by  con- 
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tending  that  it  neceBsarilj  so  far  restrained  the  enacting  clause 
that  the  demand  contained  in  a  letter  must  be  direct  and  pe- 
remptory and  accompanied  with  a  threat  of  bodily  harm)  said: 
— ^^  Where  the  enacting  clause  of  a  statute  refers  to  such  offieticee 
'^  only  as  are  contained  in  the  preamble,  it  may  be  restrained  by 
'^  the  preamble  :  but  in  this  case  it  would  be  doing  violence  to 
^^  very  plain  words,  and  repealing  some  of  the  obvious  provisions 
'^  of  the  statute,  \l  it  were  so  restrained.    It  is  no  uncommon 
'^  thing  for  the  preamble  of  a  statute  to  recite  a  particular  mis* 
'^  chief,  as  the  cause  of  making  it,  and  yet  for  the  enacting  part  to 
'*  embrace  more  general  objects,  and  to  extend  to  other  cases 
'^  which  the  legislature  thought  within  the  mischief.     If  the  en- 
'^  acting  clause  in  this  case  were  to  be  restndned  by  the  preamble, 
''  the  statute  would  apply  only  to  cases  where  several  persons  had 
''joined  together  in  confederacy;  where  the  letter  was  signed 
''  with  a  fictitious  name  only ;  and  where  venison  or  money  waa 
''  demanded ;  and  not  to  a  letter  without  a  name,  nor  to  a  de<» 
''  mand  of  any  other  valuable  thing  than  mone}^  or  veniscnl,  nor 
''  to  any  demands  by  such  letters,  whether  accompanied  with  a 
''  threat  of  bodily  harm  or  not.     But  the  enacting  clause  ex«- 
''  pressly  applies  to  a  single  offender  $  to  a  letter  sent  without  a 
''  name,  as  well  as  to  one  signed  with  a  fictitious  name  i  and  to  a 
''  demand  of  any  valuable  thing  as  well  as  of  money  or  venison  \ 
''  and  also  to  all  demands  by  such  letters,  whether  accompanied 
''  with  a  threat  of  bodily  harm  or  not.     I  agree  that  a  mere  re- 
''  quest,  such  as  asking  charity,  without  imposing  anv  conditioili^ 
''  would  not  come  within  the  sense  or  meaning  of  the  word  '  ife^ 
''  mand/  but  here  the  demand  was  made  under  a  threat  that  if  it 
''  was  not  complied  with,  the  prisoner  would  publish  a  libel  against 
"  the  prosecutor,  imputing  to  him  the  death  of  his  master :  fer 
''  this  is  the  construction  which  the  jury  by  their  verdict  have  ex^ 
"  pressly  put  upon  the  letter.    Now,  whether  the  letter  does 
''  amount  to  such  a  demand  or  not,  is  a  question  for  the  Judges  to 
"  determine,  upon  reading  it  as  it  is  stated  in  the  record ;  and 
''  they  are  all  clearly  of  opinion  that  this  is  a  demand  within  the 
"  true  intent  and  meaning  of  this  statute.     It  is  a  demand  of  mo- 
*'  ney  or  money's  worth,  (which  a  bank-note  is)  by  holding  oat  a 
''  threat  to  impute  mui^er  to  the  prosecutor,  and  to  injure  hia 
''  fame  and  his  character ;  and  not  a  request  of  voluntary  cha- 
«rity.''(c) 
In  the  following  case,  upon  the  statute  37  Geo.  2.  c.  15.,  it  was 
caseT^ues*    holden  that  the  construction  of  the  letter,  namely,  the  question 
tion  left  to  the  whether  it  contained,  in  the  terms  of  it,  an  actual  threatening  to 
jury,  whether  j^Qi  or  murder,  was  properly  left  to  the  jury.    The  first  count  xd 
tained'an^ac-    ^^^  indictment  charged  the  prisoner  generally  with  feloniously 
tnai  threaten-  sending  to  the  prosecutor  a  certain  letter  in  writing,  with  the 
murJkr^iJIthin  *^^^*^^"®  letters  J.  W.  thcteunto  subscribed,  threatening  to  kill 
the  repe^ed"^  ^^  murder  the  prosecutor.  («)   In  the  second  count  the  letter  was 
clause  of  27     set  out  in  the  following  form  :«^ 

Geo.  2.  c.  15. 

(c)  Robinson*s  case,  1796,  d  Leach     siIy  of  setting  out  the  letter  ia  the 
749.    8 East.  P.  C. c.  83.  s.  8.  p.  1  iio.      iadktttient 
(0  See  pM,  586,  as  to  the  neces- 
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"Sir,  February  9,  1776. 

'^  I  am  sorry  to  find  a  gentleman  like  you  would  be  guilty  of 
'^  taking  Mac  Allester's  life  aw'ay  for  the  sake  of  two  or  three 
'^  guineas ;  but  it  will  not  be  forgot  by  one  who  is  just  come 
**  home  to  revenge  his  cause.  This  you  may  depend  upon,  when- 
'^  ever  I  meet  you,  I  will  lay  my  life  for  him  in  this  cause.  I 
^^  follow  the  road,  though  I  have  been  out  of  London ;  but  on  re- 
'^  ceiving  a  letter  from  Mac  AltesteVy  before  he  died,  for  to  seek 
'^  revenge,  I  am  come  to  town.  I  remain  &  true  friend  to  Mao 
^  Alkster:' 

The  learned  Judge,  before  whom  the  prisoner  was  tried,  left  it 
to  the  jury  to  consider  whether  this  letter  contained  in  the  terms 
of  it  an  actual  threatening  to  kill  or  murder ;  directing  them  to 
acquit  the  prisoner  if  they  thought  that  the  words  might  import 
any  thing  less  than  to  kill  or  murder.  The  jury  found  the  pri- 
soner guilty ;  but  judgment  was  respited  to  take  the  opinion  of 
the  twelve  Judges  upon  this  point,  (amongst  others)  viz.  whether 
the  letter  purported  to  be  a  letter  threatening  to  kill  or  murder  ? 
And  ten  Judges,  who  were  present  at  the  conference,  were  all 
clearly  of  opinion  that  the  conviction  was  right ;  and  that  the  con- 
struction of  the  letter  was  properly  left  to  the  jury.(t} 

It  was  holden,  however,  in  a  subsequent  case,  by  the  majority  Jepson  and 
of  the  Judges,  Uiat  as  the  letter  in  question  did  not,  by  necessary  Sprlngctt's 
etmstructian,  import  a  threat  to  bum  the  prosecutor^s  &rm-house  Mme  npeaicd  ' 
and  buildings,  a  conviction  upon  the  statute  27  Geo.  2.  c.  15.  was  stacnte.  Hold- 
wrong.    The  letter  was  as  follows :—  iTtteVdid^ 

6$f  necessary 

Mr.  Woodgate,  Sir,  March  3d,  1798.      comimctum, 

I  am  very  sorry  to  acquaint  you  that  we  are  determined  to  set  [hreauoburo 
your  mill  on  fire,  and  likewise  to  do  all  the  public  injury  that  we  &c.  a  convic-' 
are  able  to  do  you,  in  all  your  farms  and  seter€8y{k)  which  you  ^>on  upon  that 
are  in  possession  of,  without  you  on  next  (/)  day  release  that  Ann  ^^^  ^** 
Wood  which  you  put  in  confinement.     Sir,  We  mention  in  a  few 
lines,  that  we  hope  if  you  have  any  regard  for  your  wife  and  family, 
you  wiU  take  our  meaning  >vithout  any  thing  further,  and  if  you 
do  not  we  will  persist  as  far  as  we  possibly  can,  so  you  may  lay 
your  hand  at  your  heart  and  strive  your  uttermost  ruin.     I  shall 
not  mention  noUiing  more  to  you,  until  such  time  as  you  find  the 
few  lines  a  fact,  wiUi  our  respect.    So  no  more  at  this  time  from 
me,  R.  R. 

Upon  the  trial,  Mr.  Woodgate,  the  prosecutor,  swore,  that  he 
had  had  a  share  in  a  mill  three  years  before  this  letter  was  writ- 
ten, but  had  no  mill  at  that  time }  but  that  he  held  a  farm  when 

• 

(i)  Gfrdwood's  case,  cor.  Hotham,  the  production  of  aa  illiterate  person, 

B.,  O.  B.,  I77S,  and  Bast  T-  1776,  1  being  feJsdy  spelt  nearly  throoghout. 

Leach  142.    8  East  P.  C.  c.  «3.  s.  4.  8  East  P.  C  c.  83.  s.  8.  p.  1U5,  note 

p.  1181.    The prisonerivas executed,  (tf). 

(Ar)  It  is  said  that  b?  this  was  un-  (/)  In  8    East   iHd.  the   learned 

derstood  "  settings  or  lettkigs  r  and  writer  says,  that   the  word  at  this 

that  the  whole  leUer  was  evidently  part  was  uninteUigible  in  his  copy. 


584  Of  Thredts^and  Threatening  Letters,    [notm  r. 

the  letter  was  written  and  came  to  his  hands,  and  still  held  it, 
with  several  buildings  upon  it.     It  was  objected  that  this  was  not 
such  a  letter  as  comprehended  the  offence  in  the  act  of  parlia^ 
ment;  and  the  prisoner  liaving  been  convicted,  the  point  was 
submitted  to  the  consideration  of  the  Judges,  who  agreed  (except 
Eyre,  C.  J.,  who  was  absent)  that  as  the  prosecutor  had  no  such 
property  at  the  tiqie  as  the  mill  which  was  threatened  to  be  burnt, 
that  part  of  the  letter  must  be  laid  out  of  the  question.    As  to 
the  rest  of  the  letter.  Lord  Kenyon,  C.  J.,  and  Buller,  J.,  were 
of  opinion  that  it  must  be  understood  as  also  importing  a  threat 
to  burn  the  prosecutor's  farm-house  and  buildings  ;  but  the  other 
Judges  not  thinking  that  a  necessaiy  construction,  the  conviction 
was  holden  wrong,  mid  a  parclcn  recommended,  (m) 
A  letter  signed       It  was  decided  that  the  sending  a  letter  signed  with  initials 
oni^  'warcoD-  ^"^7*  ^^^  ^  sending  a  letter  wUhout  a  name,  within  the  statute 
sideredasa      9  Gco.  1.  c.  22.     Buller,  J.,  in  delivering  the  opinion  of  the 
letter  without   Judges  on  this  point,  said,  "  Whether  the  letter  be  with  or  with- 
the  rerc^'c^d*''  "  °^^^  ^  name  is  a  simple  fact  appearing  on  the  face  of  the  letter 
clause  of  9       ^^  itself.    It  is  signed  with  two  letters,  R.  II.,  which  are  so  far 
Geo.  I.e. 22.    <f  from  being  a  name,  that  no  man,  on  looking  at   the  letter 
**  only,  can  tell  whether  it  meant  to  refer  to  any  name,  or  what 
"  that  name  was.**  (72) 
A  cLarge  of  an       In  a  case  where  the  indictment,  which  was  framed  upon  the 
tort*}L^°  ^*      statute  30  Geo.  2.  c.  24.,  charged  the  prisoner  with  sending  a 
Dot  supported   threatening  letter,  intending  ^^  to  extort  and  gain  money ^^  it  was 
by  proof  of  an  holden  not  to  be  supported  by  evidence  of  a  letter  threatening 
tort'a  bm  oT    *®  accuse  the  prosecutor  of  an  unnatural  crime  if  he  did  not  give 
exchange.         Up  a  certain  hill  drawn  by  the  prisoner,  and  of  which  the  prose- 
cutor was  the  holder,  (o) 
Sending  a  let-       In  a  case  where  the  question  arose  whether  there  was  sufficient 
th*^'  ^°  tT  te^    evidence   of  the  prisoner's  having  sent  the  letter  in  question, 
knowing  its  contents,  the  facts  were  that  the  prosecutor  proved 
the  receipt  of  the  letter,  by  the  penny  post,  at  his  house,  in  a 
street  near  Berkeley-square,  in  the  county  of  Middlesex  ;  and  his 
tracing  it  up  to  one  Elizabeth  Robinson,  who  swore  that  she  was 
employed  in  going  errands  for  the  prisoners  in  Newgate ;  and  that 
having  received  this  letter  from  the  prisoner's  hands  at  the  grate 
at  Newgate  she  immediately  carried  it  to  the  post-office  in  New- 
gate-street.   And  the  servant  of  the  office-keeper  confirmed  her 
account ;  and  both  swore  to  the  identity  of  the  letter,  the  direc- 
tion being  in  a  remarkable  hand.    The  case  was  left  to  the  jury 
with  a  direction  to  consider  whether  from  the  prisoner's  deliver- 
ing the  letter  he  knew  the  contents  of  it ;  and  the  jury,  having 
found  tlie  prisoner  guilty,  the  question  was  submitted  to  the  con- 
sideration of  the  Judges ;  whether  there  were  sufficient  evidence 
to  be  left  to  the  jury  of  the  prisoner's  sending  the  letter,  knowing 
the  contents  ?   The  Judges  held  that  the  conviction  was  right,  (jp) 

(fit)  Rex  r.  Jeiison  and  Springett^  2  East.  P.  C.  c.  83.    8.  8.  p.  lUa 

€or.  Lord  Kenyon,  C.  J.,  E99ex  Sum.  Anie^  679. 

Ass.  1798,  and  considered  of  by  the  (0)  Migoi^'s  case,  O.  B.,  1796,  and 

Judges  ID   Mich.   T.   1798.    8  Bast  Mich.  T.  1796.   8  Leach  778.   8  BasL 

P.  C.  c.  83.  8.  8.  p.  1 1 15.  P.  C.  c.  83.  S.  3.  p.  1 118. 

(«)  Robinson's  case,  8  Leach  749.         (p)  Girdwood's  case,  O.  B.  1776, 
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In  a  case  where  the  prisoners  were  indicted  for  sending  a  let-  SenAog  th« 
ter,  the  proof  Was  that  the  letter  was  of  the  handwriting  of  one  ^J^J^o^Vy L 
of  the  prisoners,  and  that  it  was  thrown  by  the  other  prisoner  direct  means, 
into  the  yard  of  the  prosecutor,  from  whence  it  was  taken  by  a 
servant  of  the  prosecutor,  and  delivered  to  him.(9')  And  in  ano- 
ther case  the  proof  was  that  the  letter  in  question  was  in  the* 
handwriting  of  the  prisoner  who  sent  it  to  the  post-office  from 
whence  it  was  sent  in  the  usual  manner  to  the  prosecutor*  (r)  In 
another  case,  where  it  was  proved  that  the  prisoner  dropped  the 
letter  into  a  vestry-room,  which  the  prosecutor  frequented  every 
Sunday  morning,  before  service  began,  from  whence  the  sexton 
had  picked  it  up,  and  delivered  it  to  him,  the  learned  Judge  said 
that  it  seemed  to  be  very  immaterial  whether  the  letter  were  sent 
directly  to  the  prosecutor,  or  were  put  into  a  more  oblique  course 
of  conveyance,  by  which  it  might  finally  come  to  his  hands.  («) 
And  in  a  subsequent  case  it  was  holden  that  dropping  a  letter  in  a 
person's  way,  in  order  that  such  person  might  pick  it  up,  was  a 
sending  of  the  letter  to  such  person.  (^)  In  a  case  upon  the  re- 
pealed clause  of  the  27  Geo.  2.  c.  15.  it  was  decided,  that  in  order 
to  bring  the  offence  within  that  clause,  it  was  necessary  to  prove 
that  the  letter  was  sent  to  the  person  threatened  :  and  also  that 
sending  it  to  A.,  in  order  that  he  might  deliver  it  to  B.,  was  a 
sending  to  B.,  if  it  were  so  delivered.  A  letter,  threatening  to 
bum  the  house  of  Rodwell,  and  the  stacks  of  Brook,  was  sent  to 
Kirby,  and  the  indictment  charged  the  sending  it  to  Kirby.  Upon 
a  case  reserved,  the  Judges  held  that  a  sending  to  Kirby,  as  Kirby 
was  not  threatened,  was  not  within  the  statute ;  and  upon  that 
account  the  judgment  was  arrested  :  but  they  intimated,  that  if 
Kirby  had  delivered  it  to  Rodwell  or  Brook,  and  a  jury  should 
think  that  the  prisoner  intended  he  should  so  deliver  it,  this 
would  be  a  sending  by  the  prisoner  to  Rodwell  or  Brook,  and 
would  support  a  charge  to  that  effect,  (u) 


Easter  T.  1776.  1  Leach  142.  2  East. 
P.  C.  c.  SS.  s.  4.  p.  1 120.   AfUe^  582. 

(q)  Rex  V,  Jepson  and  Springettt 
cor.  Lord  Keiivoii,  C.  J.,  Essex  Suin. 
Ass.  1798,  and  Michaehnas  T.  1798. 
2  East.  P.  C.  c.  23.  s.  2.  p.  1116. 
JnU^  583. 

(r)  Heining's  case,  cor,  Chambre, 
J.^  fFarwiek  Sum.  Ass.  1799.  2  East. 
P.  C.  c.  23.  8. 2.  p.  1116. 

(s)  Lloyd's  case,  cor.  Yates,  J., 
Hertford  Spr.  Ass.  1767.  2  East. 
P.  C.  c.  23.  s.  5.  p.  1123.  The  case 
was  subinilted  to  the  consideration  of 
the  Judges  on  another  point  in  which 
the  indictment  was  holden  to  be  de- 
fective {see  post,  586.),  so  that  it  be- 
came unnecessary  for  them  to  give 
any  opinion  on  the  point  above 
stated.  In  2  East.  P.  C.  ub,  supr,  the 
learned  writer  in  note  (a)  says,  '*  Qu, 
^*  whether,  if  one  intentionally  put  a 
*'  letter  in  a  place  where  it  is  hkely 

to  be  seen  and  read  by  the  party 


u 


'*  for  whom  it  is  intended,  or  to  be 
**  found  by  some  other  person,  who  it 
"  is  expected  will  forward  it  to  such 
'*  party,  and  the  letter  do  accord- 
*'  ingly  reach  its  intended  destina- 
*'  tion,  this  may  not  be  said  to  be  a 
*'  sending  to  such  party,  supposing 
**  such  an  allegation  to  be  necessary 
"  upon  the  true  constrnction  of  the 
*'  acts  ?  The  same  sort  of  evidence 
•<  was  given  in  Springett's  case,  (anle^ 
**  583.)  in  support  of  the  allegatioa 
"  of  sending  a  threatening  letter  to 
"  the  prosecutor,  and  no  objection 
'*  was  made  on  that  ground.  And  the 
"  general  current  of  precedents  is  in 
'*  the  same  form.'* 

(t)  Rex  V.  Wagstaff,  Mich.  T.  1819, 
Russ.  &  Ry.  398. 

(tt)  Rex  V.  Paddle,  East  T.  1822, 
Russ.  &  Ry.  484.  And  it  seems  from 
this  case,  that  it  must  appear  upon 
the  indictment  that  the  ustter  was 
sent  to  the  party  threatened. 
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ment  must  tet 
forth  the  lel> 
tar. 


And  the  intent 
of  the  writer 
should  be  al- 
leged cor- 
rectly. 


Place  where 
offence  may 
be  tried. 


It  Tt^fl  decided)  upon  rdietence  to  the  Judges,  1%at  it  wa»  neces- 
sarf  to  set  forth  the  threatening  letter  in  the  indictment,  in  order 
that  the  Court  might  see  whether  it  fell  within  the  purviele  of  the 
respective  statutes.  It  was  contended,  in  support  of  the  indict- 
ment, upon  which  the  point  was  raised,  that  it  pursued  the  words 
of  the  statute  9  Geo.  L  c.  22.;  (now  repealed)  that  the  defendant 
was  charged  with  sending  the  letter  "  feloniously  and  contrary  to* 
the  form  of  the  statute ;"  and  that  those  words  imported  that  the 
letter  was  of  such  a  nature  as  the  statute  had  in  view.  But  the 
Judges  were  of  opinion  that  the  indictment  was  bad  in  not  setting 
forth  the  letter  itself;  and  that  if  the  words  ''  feloniously  and  con- 
*'  trtury  to  the  form  of  the  statute,"  were  allowed  to  supply  the 
place  of  the  letter,  it  would  be  leaving  it  to  the  prosecutor  to  put 
his  own  interpretation  upon  it^  and  to  the  jury  the  construction 
of  die  matter  of  law.  (x) 

It  was  also  held  to  be  necessary  that  the  indictment  should  al- 
lege an  intent  of  the  writer  in  sending  the  letter  connstent  with 
and  deducible  from  the  letter  itself.  It  appeared  in  a  case  already 
mentioned  that  where  the  indictment  charged  that  the  letter  was 
sent  to  extort  mene^y  and  it  appeared  upon  the  face  of  the  letter 
that  it  was  sent  with  the  view  of  inducing  the  prosecutor  to  give 
up  a  bill  of  exchange^  the  Judges  held  tiie  aUegation  not  to  be 
sustained,  (j/} 

The  statute  9  Geo.  1.  c.  22,  provided  that  offences  against  that 
act  might  be  tried  in  any  county  of  England ;  but  no  such  pro- 
vision being  made  with  respect  to  offences  within  the  other  re- 
pealed statutes*  the  trial  of  such  offences  was  governed  by  the 
general  rule.  Upon  this  rule  the  trial  might  be  in  the  county  in 
which  the  prosecutor  received  the  letter  by  the  post,  though  de- 
livered by  die  prisoner  and  put  into  the  post  in  another  county,  (x) 
And  it  seems  that  the  offender  might  ne  tried  in  the  county  in 
which  he  sent  the  letter,  though  the  prosecutor  received  it  in 
another  county.  The  offence  of  sending  a  threatening  letter^ 
would  seem  to  be  complete,  as  far  as  depends  on  the  offender,  by 
his  putting  the  letter  into  the  post-office  to  go  into  another  countv  ; 
though  the  party  to  whom  it  is  sent  afterwards  receives  it  in  the 
latter  county,  (a)  The  post-office  marks  in  town ,  or  i  country, 
proved  to  be  such,  are  evidence  that  the  letters  on  which  they  ap- 
pear were  in  the  office  to  which  those  marks  belong  at  the  dates 


(«)  Lloyd's  case,  anie^  note  («). 
And  the  law  of  this  case  was  reccMg^- 
nived  by  Gfose,  J.,  in  delivering^the 
opinion  of  the  twelve  Judges  in  Hon- 
ler*8  case,  %  Leach  631. 

(jf)  Major's  case,  anie,  584. 

(«)  Girdwood's  case,  I  Leach  14S. 
8  East  P.  C.  c.  83.  8.  4.  p.  1 180,  ante, 
688.  where  the  letter  was  received  by 
the  prosecutor  in  Middlesex,  and  the 
trial  had  in  that  county,  though  the 
lett«r  was  delivered  by  the  prisoner 
to  a  woman  in  London,  and  by  her 
put  into  the  office  which  was  also  in 
London.    Esser't  case,  8  East.  P.  C.  c. 


83.  s.  7.  p.  1 185.  where  the  offence  < 
laid  in  Middlesex,  though  the  letter 
was  dated  from  MiM^stone,  in  Kent, 
and  sent  by  the  pOAt  from  Maidstone; 
and  Lord  Mansfield  held  that  as  the 
letter  was  directed  to  the  prosecutor 
in  Middlesex,  where  it  was  delivered, 
that  was  a  sending  in  Middlesex,  and 
that  the  whole  was  to  be  considered 
as  the  act  of  the  defendant  to  the  tiioe 
of  the  deliTerT  in  that  county. 

(a)  8  East.  P.  C.  c.  83.  s.  7.  p.  1 185. 
3  Bom.  Jnst.  Letter.  And  see  now  7 
Geo.  4.  c.  64.  8. 18.  JtUendAo  Tol.L 
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which  the  marks  specify :  but  a  mar]k  of  double  postage  paid  on 
any  such  letter  is  not  of  itself  evidence  that  the  letter  contained 
an  inclosure.  (Jb) 

'  From  a  case  which  was  cited  in  a  former  part  of  this  Chapter,  Prior  and  rab- 
it  appears  that  prior  and  subsequent  letters,  from  the  prisoner  to  ^^^^^  *et- 
the  party  threatened,  may  be  given  in  evidence  as  explanatory  of  ^^^^  in  evi- 
the  meaning  and  intent  of  the  particular  letter  on  which  the  in-  dence. 
dictment  is  framed,  (c) 

{h)  Rex  V.  Plamer,  Rass.  &  Ry.         (c)  Robinson's  case,  anitf,  579. 
264. 
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BOOK  THE  SIXTH. 


OF  EVIDENCE. 


CHAPTER  THE  FIRST. 


OF  WITNBSSBS.— WHAT  WITNB8SBS  ARB  COMPBTBNT  TO  6IVB  BVT- 
J>BNCB. — ^WHAT   FACTS   COMPBTBNT  WTTNBSSBS   MAT  DISCLOSR 

AND   WHAT    ARB    PRIVILBGBD    COMMI7NICATION8. HOW   WIT- 

NBSSBB  ARB  TO  BB  BXAMINBD. —  HOW  THB  CRBDIT  OF  WTF- 
NBSSBS  MAT  BB  IMPBACHBD. — HOW  MANY  WITNB88BS  ARB  8UF- 
FICIBNT. — ^ANJD  HOW  THB  ATTBNDANCB  OF  WITNB8BB8  IB  TO  BS 
COMPBJULBD  AND   RBM0NBRATBD. 


Kales  of  evi- 
dence the 
same  in  cri- 
minal $B  civil 


Bill  of  excep- 
tions to  evi- 
dence. 


Bbforb  entering  upon  the  subject  of  the  competency  of  wit- 
nesses^ to  which  the  following  section  will  be  appropriated,  it  may 
be  proper  to  pay  attention  to  a  few  points  applicable  to  the  law 
of  evidence  in  criminal  prosecutions  generally. 

There  is  no  difference  as  to  the  rules  of  evidence  between  cri- 
minal and  civil  cases.  What  may  be  received  in  the  one  case 
may  be  received  in  the  other :  and  what  is  rejected  in  the  one 
ought  to  be  rejected  in  the  other,  (a)  A  fact  must  be  established 
by  the  same  evidence,  whether  it  is  to  be  followed  by  a  criminal 
or  a  civil  consequence.  (6) 

It  is  doubtful  whether  a  bill  of  exceptions  lies  in  any  criminal 
case,  (e)  In  the  case  of  Rex  t;.  The  Inhabitants  of  Preston  (d) 
Lord  Hardwicke  mentioned  it  as  a  point  not  settled ;  and  in  die 
same  case  he'  said  that  a  bill  of  exceptions  had  never  been  deter- 
mined to  lie  in  mere  criminal  proceedings  though  he  had  known 
it  allowed  in  informations  in  the  court  of  Exchequer.    If  the 


(tf)  By  Abbot,  J.,  io  Rex  v.  Wat- 
son, 8  Starlc.  155. 

(5)  Lord  Melviile*8  case,  89  How* 
St  Tr.  763. 

(c)  Sir  H.  Vane's  caae^  1  Lev.  68. 


S.  C.  Kel.  15.   1  Sid.  85.  Hawk.  P.  C. 
b.  2.  c.  46.  8.  810.  R.ex  v.  Lord  Paget 
and  Others,  I  Leon  5.    Rex  o.  Natl, 
1  Bamardist  307.    1  Phill.  Bv.  899. 
(A  Cas.  temp.  Hardw.  851. 
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Judge  who  presides  at  the  trial  shall  be  of  opinion  that  there  is 
doubt  whether  he  may  not  have  admitted  some  evidence  or  witness 
improperly,  he  may,  in  his  discretion,  forbear  to  pass  sentence, 
or  he  may  respite  the  judgment,  until  the  opinion  of  the  twelve 
judffes  be  obtained  upon  a  case  reserved.  If  the  case  were  clearly  Case  resenred. 
made  out  by  proper  evidence  in  such  a  way  as  to  leave  no  doubt 
of  the  guilt  of  the  prisoner  in  the  mind  of  any  reasonable  man, 
such  a  conviction  ought  not  to  be  set  aside  because  some  other  evi- 
dence was  given  which  ought  not  to  have  been  received  :  but  if  the 
case  without  such  improper  evidence  were  not  so  clearly  made 
out,  and  the  improper  evidence  might  be  supposed  to  have  had  an 
effect  on  the  minds  of  the  jury,  it  would  be  otherwise,  (e) 

Where  the  defendant  has  been  convicted  on  an  indictment  Newtrid. 
for  felony,  there  can  be  no  new  trial  i  but  after  a  conviction  for  a 
misdemeanor,  a  new  trial  may  he  granted,  at  the  instance  of  the 
defendant,  where  the  justice  of  the  case  requires  it :  (/)  though 
inferior  jiurisdictions  cannot  grant  a  new  trial  upon  the  merits,  but 
only  for  an  irregularity,  (g)  Where  several  defendants  are  tried 
at  the  same  time  for  a  misdemeanor,  and  some  are  acquitted,  and 
others  convicted,  the  court  may  grant  a  new  trial  as  to  those  con- 
victed, if  they  think  the  conviction  improper.  (A)  And  it  is  a  rule 
that  aU  the  defendants  convicted  upon  an  indictment  for  a  misde- 
meanor, must  be  present  in  court  when  a  motion  is  made  for  a 
•new  trial  on  behalf  of  any  of  them,  unless  a  special  ground  be 
laid  for  dispensing  with  their  attendance.  («)  No  new  trial  can 
be  had,  when  the  defendant  is  acquitted,  although  the  acquittal 
jvas  founded  on  the  misdirection  of  the  Judge,  (j) 


SECTION  I. 


lyhat  Witnesses  are  Competent. 

By  the  competency  of  a  witness  is  meant  his  admissibility  to  Of  tbe  com- 
^ive  evidence ;  if  he  is  incompetent,  (of  which  the  court  is  to  v^^^Y  ®' 


{e)  Rex  V.  Ball,  Russ,  and  Ry.  C. 
C.  R.  133.  Rex  V,  Oldroyd,  ibid.89. 
hut  see  Rex  v.  Harling,  iLy.  &  M.  C. 
C.  R.  39. 

if)  Rex  V.  Maivbey,  6  T.  R.  638. 
Tidd  942, 943.  As  to  the  grounds  on 
which  the  application  may  be  made, 
see  1  Chit.  Cr.  L.  654. 

(g)  See  the  cases  collected  on  this 
point  in  note  {h)  to  Rex  v.  Inhabit- 
ants of  Oxford,  13  East  416.  The 
Court  of  King's  Bench  in  that  case 
refused  a  certiorari  to  remove  an  in- 
dictment for  a  misdemeanor  and  pro- 
ceedings thereon  at  the  assizes,  after 


conviction  and  beforejudgment,  which 
was  prayed  for  the  purpose  of  apply- 
ing tor  a  new  trial,  on  the  Judge  s  re- 
port of  the  evidence,  on  the  ground 
of  the  verdict  being  a^inst  evidence 
and  the  Judge's  direction. 

{h)  Rex  o.  Mawbe/,  6  T.  R.  619. 

(t)  Rex  V.  Teal,  11  East.  307.  Rex 
V.  Askew,  3  M.  &  S.  9.    Tidd.  943. 

(j)  Rex  o.  Cohen  and  Jacob,  1 
Stark.  N.  P.  C  516.  In  a  prosecution 
for  not  repairing  a  highway  judgment 
has  been  suspended  under  yery  special 
circumstances  after  an  acquittal,  see 
Vol.  I.  p.  335»  in  the  notes. 
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Want  otun- 

Idiots. 

Deaf  and 

dumb. 


Lunatics. 
Cliildren. 


Defect  of  re- 
ligious belief. 


judge^)  (Ar)  he  is  to  be  totally  excluded  from  giving  his  testimony  | 
if  £b  is  competent^  it  will  then  be  for  the  Jury  to  decide  whether 
his  evidene»,  when  given,  is  entitled  to  credit. 

Ail  persons  are  admissible  witnesses  who  have  the  use  of  their 
reason^  and  sueh  religious  belief  as  to  feel  the  obligation  of  an 
oath ;  who  have  net  been  convicted  of  any  infaaio«a  crime ;  and 
who  are  noi  influeoced  by  interest.(«)  Tht  causes  ol  iocompe- 
teocy  therefiM^  to  be  considered  are,  1.  Defect  of  understanding. 
2.  Defect  of  religious  belief.  3.  Infamy;  and  therewith  of  the 
evidence  of  accomplices.  4.  Interest  $  ^nd  therewith  of  the  in- 
competency of  husbaiid  and  wife. 

1.  Persons  incompetent  from  want  of  understanding.  Idiots  {b) 
are  not  admiesible  to  give  evidence.  By  the  word  ^  Idiot '  is 
meant  a  fool  or  madman  from  his  nativity,  who  never  has  any 
hieid  intervals. (€)  A  person  deaf  and  dumb. from  his  nativity 
(though  in  presumption  of  law  an  idiot),  {d)  if  he  is  capable  of 
conversing  by  signs,  and  has  a  proper  sense  of  the  obligation  of 
an  oath,  may  be  admitted  as  a  witness  and  examined  with  the  as- 
airtaoce  of  an  interpreter. («)  So  lunatics  are  incompetent;  that 
is,  persons  usually  mad,  but  having  intervals  of  reason}(/)  during 
wiiich  times  they  are  competent.  (^)  With  respect  to  children, 
the  nde  now  seems  to  be,  that  their  competency  does  not  depend 
on  their  age ;  but  that  a  child  of  any  age  may  be  examined,  if 
capable  of  disUnguishing  between  good  and  evil  :(A)  but  wiiatever 
be  its  age,  it  cannot  he  examined  without  being  8W(mii.(/)  Whe- 
ther the  infant  be  competent  or  not  is  a  question  for  the  discre- 
tion of  the  Court,  (ilr)  There  is  no  difference  in  respect  of  the 
competency  of  children  between  capital  cases  and  misdemean- 
ors. (/)  Where  the  child  has  appeared  not  sufficiently  to  under- 
stand the  nature  and  obligation  of  an  oath.  Judges  have  often 
thought  it  necessary  for  the  purposes  of  justice  to  put  off  the 
trial  of  a  prisoner,  directing  that  the  child  in  the  meantime  should 
be  properly  instructed,  (m)  When  the  child  is  incompetent  to  be 
sworn,  the  account  which  it  has  given  of  the  transaction  to  others 
is  inadmissible,  (n) 

2.  Of  incompetency  from  defect  of  religious  belief.  The  rule 
as  now  settled,  appears  to  be,  that,  as  &r  as  regards  this  kind  of 
incompetency,  infidels  of  this  and  all  other  countries,  who  yet  be- 
lieve in  a  God,  the  avenger  of  falsehood,  are  admissible  as  wit- 
nesses ;  and  the  only  persons  incompetent  are  those  who  do  not 
believe  in  a  God,  the  dispenser  of  future  rewards  and  punish- 


(*)  «  Hale  P.  C.  277. 

(a)  Per  Lawrence,  J.,  in  Jordaiine  v. 
Lashbrooke,  7  T.  R.  610.  1  Phil.on 
Evid.  17. 

(P)  Com.  Dig.  Testmoign,  A.  1. 

le)  See  «nl^,  Vol.  I.  p.  7. 

,  (e)  1  Phill.  Ev.  18-  Ruston's  case, 
1  Leach  C.  C.  408. 

(/)  Jnl^y  Tol,  I.  p.  7. 

(g)  Com.  Dig.  Teatmoign,  A.  1. 

{k)  Ante^  Vol.  I.  p.  565.  Bt  sach 
capability  must  be  uaderstooa  a  be- 
lief in  God,  or  in  a  future  state  of 


rewards  and  punishments ;  from 
which  the  Court  may  be  satbfied 
that  the  witness  (Entertains  a  proper 
sense  of  the  danger  and  impietj  of 
falsehood.    Ibi4^ 

(i)  See  further  on  this  subject,  «alr. 
Vol.  I.  565,  566. 

ik)  9  Stark.  Ev.  393. 

(0  Rex  V,  Travers,  8  Stra.  700. 

(ffi)  AnU,  Vol.  I.  566.  PhiU.  Bv. 
19.  But  this  must  not  be  done  in  or- 
der that  an  advU  may  become  capa- 
ble, Ibid.poiLp.  592. 

(n)  1  Phill.  fiv.  19. 
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meats  ;{o)  and  it  should  neem  iiut  It  a^akm  no  difference  whether 
Ihe  beKef  is  that  such  daapensation  is  to  take  pUee  in  a  preheat  or 
in  a  future  state  of  existence.  "  Su^h  infidels/'  says  Lord  C.  J# 
Willes,  in  the  case  of  Omidiuiid  and  Barker,(p)  '^  whQ  eithjer  do 
^^  not  believe  a  God,  or  if  they  do,  <b  not  Uiink  tbat  be  will 
'^  either  reward  or  punish  them  iu  thk  world  or  m  the  f^ufi,  cap* 

not  be  witnesses  in  any  case,  nor  under  any  circumstiijiceS)  for 

this  plain  reason,  because  an  oath  cannot  possibly  be  soy  tie  or 
^^  ofoli^dioo  to  them." 

The  proper  method,  however,  of  administering  the  oath  mu^  Method  of  ad- 
vary  according  to  that  which  the  proposed  witness  himself  consi-  S*°"*S[*°*^ 
ders  most  obligatory  ;{g)  for,  ^^  as  the  purpose  is  to  bind  his  con- 
^  science,  every  man  of  every  religion  should  be  bound  by  that 
^^  form  which  he  himself  thinks  will  bind  his  own  consciepce 
^^ni06t."(r)  Therefore,  a  Mahometan  should  be  sworn  on  the 
Alcoran ;(«)  a  Jow  on  the  Pentateuch,  with  his  bead  covered  ;(0 
«  Gentoo  according  to  his  peculiar  forms.  (i«)  So  a  witness  pro*- 
fessing  Christianity,  but  declining  to  swear  on  the  New  Testa^- 
ment,  was  aUowed  to  be  sworn  on  the  Old  Testament,  upon  stat* 
ing,  that  he  should  consider  such  oath  binding  on  his  con«- 
fidence.(e;)  But  although  it  is  highly  desirable  tha/t  a  witness 
should  be  sworn  according  to  the  form  which  he  considers  tnoji^ 
binding  on  himself,  yet,  if  he  has  taken  the  oath  in  the  usuai 
liMrm  administered  in  our  courts  of  law,  without  objectiag  to  it, 
and  upon  bmig  questioned  wheduer  he  considers  the  oath  he  has 
taken  as  biadiag  on  bis  conscience^  he  answers  in  the  aSrmative, 
Ik  cannot  then  be  further  asked  whether  there  be  any  other  mode 
of  swearing  more  binding  on  his  conscience  than  that  he  ha^  air 
ready  used,  (tc;)  For  if  the  witness  says  he  considers  the  oath  as 
binding  on  his  conscietice,  he  does,  in  effect,  affirm  that  in  taking 
that  oath,  he  has  called  his  God  to  witness  that  what  he  shall  say 
will  be  the  truth,  and  that  he  has  imprecated  the  Divine  ven- 
geance on  his  head,  if  what  he  shall  afterwards  say  is  false ;  and 
having  done  that,  it  is  perfectly  unnecessary  and  irrdevant  to  ask 
any  further  questions.  (^) 

The  proper  method  of  examining  a  witness,  if  the  examination  Proper  mode 
tends  merely  to  try  his  competency  in  respect  to  relifidous  prin-  ?f  examlna-  ^ 

•   1       •  i^         ^    ^»         !-•  x      u-  i.«     1  •    •  /       tionastoopi- 

ciple,  IS  not  to  question  him  as  to  his  particular  opinions,  (as  nions. 
whether  he  believes  in  Jesus  Christ,)  but  to  enquire  whether  he 
believes  in  the  existence  of  a  God,  the  obligation  of  an  oath,  and 


(»)  1  Phill.  Ev.  82. 

(p)  Wilies'a  Rep.  549. 

{q)  Ibid, 

(r)  By  Lord  Mansfield*  in  Atcheson 
17.  Bveritt,  Co%tp.  3S9. 

(a)  Morgao's  case,  1  Les4!h  54. 

(i)  Willes,  648.     1  Phil.  Et.  23. 

(ur)  1  Phil.  St.  S3.  1  ChiLCrim.  i. 
50  L 

(v)  Edmonds  v.  Rowe,  1  lly.  & 
Mood.  77.  cor.  Bosanqaet,  Serj. 

(w)  The  Qneeo*9  case,  2  Bcod.  & 
Bing.  285. 

(x)  Ibid.    See  also  Sells  v.  Hoare, 


3  Bred.  &  Bing.  232.,  vheve*  on  an 
application  for  a  oew  trial,  it  ap- 
peared that  a  witness  who  had  been 
sworn  as  a  Christiaa,  on  the  Gospels, 
was  a  Jew;  and  the  Court  refused  to 
grant  a  rule,  beii^  unanimously  of 
opinion  that  the  oath  as  taken  was 
binding  on  the  witness  both  a^  a  mo- 
ral and  religious  obliflati^a  :  and 
Richardson,  J.,  observea,  thait  if  the 
witness  had  swocn  falsely ,  he  might 
be  convicted  of  perjury  under  the 
oath  he  had  taken. 
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U  instmcted. 


Quakers. 


Ezcommuni* 
cated  persona. 
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What  offences 
create  incom- 
petency. 


a  future  state  of  rewards  and  punishments  :  ( y )  but  if  the  exa- 
mination be  previous  to  swearing  the  witness,  for  the  purpose  of 
ascertaining  what  form  of  administering  the  oath  will  be  most 
proper,  as  most  binding  on  the  witness's  conscience,  it  is  said  to 
be  not  irregular  to  examine  him  as  to  his  opinions ;  as,  whether 
he  believes  in  the  Gospels  on  which  he  is  about  to  be  Bwom.(s) 
If  a  material  witness,  who  is  an  adult,  and  of  sufficient  intellect^ 
has  no  idea  of  a  future  state  of  rewards  and  punishments,  it  is  not 
proper  to  discharge  the  jury,  and  postpone  the  trial,  in  order  that 
the  witness  may  have  an  opportunity  of  being  instructed  upon 
that  subject  before  the  next  assizes;  as  may  be  done  in  the  case 
of  a  child,  (a) 

Quakers  are  excluded  from  giving  evidence,  not  indeed  from  de- 
fect of  religious  principle,  but  owing  to  their  lefusal,  upon  religious 
scruples,  to  take  any  oath  at  all.  Their  solemn  affirmation  by  se- 
veral statutes  {b)  is  admitted  in  courts  of  justice  to  have  the  same 
effect  as  an  oath  in  all  civil,  but  not  in  criminal  cases.  It  is,  how- 
ever, receivable  in  cases  which  are  only  technically  criminal,(c) 
as  in  penal  actions,((/)  but  excluded  in  all  proceedings  substantially 
criminal,  (e)  as  on  a  motion  for  an  information  for  a  misde- 
meanor. (/)  But  where  the  application  to  the  Court  is  against  a 
Quaker,  his  affirmation  may  be  received  in  his  own  defence,  though 
the  proceeding  be  of  a  criminal  nature.  (§") 

Previous  to  the  statute  53  Geo.  3.  c.  127.  there  was  great  doubt 
whether  persons  excommunicated  by  the  ecclesiastical  courts  were 
competent  witnesses  :(A)  but  by  that  statute,  excommunication  is 
not  to  be  pronounced,  except  in  certain  cases;  and  by  section 
3.,  in  those  cases,  parties  excommunicated  shall  incur  no  civil 
disabilities, 

3.  Of  incompetency  from  infamy.  There  are  certain  offences 
of  which  if  a 'person  be  convicted,  he  becomes  incompetent  to 
give  evidence.  Such  are  treason,  felony,  (i)  and  every  species 
of  the  crimen  falsiy  such  as  forgery,  perjury,  subornation  of 
perjury,  attaint  of  false  verdict,  and  other  offences  of  the  same 
description,  which  involve  the  charge  of  falsehood  and  affect  the 
public  administration  of  justice.  {J)     So  a  conviction  of  bribing 


(y)  Rex  ».  Taylor,  Peake  N.  P.  C. 
1 1.  by  Buller,  J.,  1  Phil.  £v.  24. ;  and 
according  to  the  judgment  of  Willes, 
C.  J.,  in  Ofuichund  v.  Barker,  Willes 
541.  anle,  p.  591.  it  seems  sufficient 
if  the  witness  believes  in  such  a  state 
either  in  this  world  or  the  next 

(ft)  1  Phil.  £v.  84. 

(tf)  Rex  r.  Wade,  Ry .  &  Mood.  C.  C. 
R.  86. 

(»)  7  &  8  W.  3.  c.  34.  8  Geo.  1.  c.  6. 
88  Geo.  8.  c.  40.  s.  36. 

(e)  1  Phil.  Sv.  85. 

(d)  Atcheson  v,  Everett,  Cowp.  388. 

(e)  1  Phil.  £v.  85. 

if)  Rex  V,  Wych,  8  Stra.  878.  Rex 
V.  Gardner,  8  Burr.  1117. 

(g)  1  Phil.  £y.  85.  Rex  v,  Gardner, 
8  Burr.  1117.    A  bill  is  now  pending 


in  parliament,  by  which  their  affirma- 
tion is  to  be  admitted  in  criminal,  as 
well  as  civil  cases. 

(h)  Giib.  £y.  ISO. 

(t)  By  statute  31  Geo.  3.  c.  35.  it 
was  enacted,  that  no  person  should  be 
incompetent  by  reason  of  a  conviction 
for  petit  larceny.  But  this  act  is  re- 
pealed by  Stat  7  &  8  Geo.  4.  c  87. 
And  by  stat.  7  &  8  Geo.  4.  c.  89.  every 
larceny  shall  be  deemed  to  be  of  tftie 
same  nature,  and  subject  to  the  same 
incidents  in  all  respects  as  grand  lar- 
ceny was  before  tne  commencemeat 
oftnatact. 

0)  8  Hale  P.  C.  877.  Com.  Diff. 
Testm.  A.3,  4.  Co.  Lit  6  b.  1  PhtL 
Ev.  87. 
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a  witness  to  absent  himself  and  not  give  evidence,  (k)  Barra- 
try (/)  or  prasmunire.  (971)  And  a  witness  is  disqualified  by  attaint 
of  conspiracy  at  the  suit  of  the  king ;  (n)  that  is,  of  a  conspiracy 
to  accuse  another  of  a  capital  offence ;  for  then  he  is  to  have  a 
villainous  judgment,  and  lose  the  freedom  of  the  law;  (o)  but  it 
is  otherwise  when  he  is  attainted  of  a  conspiracy  at  the  suit  of  the 
party ;  {p)  and  in  a  case  before  Sir  W.  Scott  in  the  Admiralty 
Court,  it  was  held,  that  a  conviction  for  a  conspiracy  to  raise  the 
funds  by  spreading  false  rumours,  would  not  render  an  affidavit 
of  the  party  convicted  inadmissible.  (9)  But  a  conviction  for  a 
conspiracy  to  bribe  a  person  (summoned  as  a  witness  on  an  in- 
formation against  the  revenue  laws,)  not  to  appyear  before  the  jus- 
tices of  the  peace,  renders  the  convict  incompetent,  (r)  A  con- 
viction for  keeping  a  public  gaming  house  has  been  held  not  to 
make  a  witness  incompetent;  (5)  though  a  person  convicted  of 
winning  by  fraud  or  ill  practice  in  certain  games,  seems  rendered 
incompetent  by  stat.  9  Ann.  c.  14,  15. ;  for  besides  inflicting  a  pe- 
nalty, that  statute  enacts  that  he  shall  be  deemed  infamous.  (/)  Out- 
lawry in  a  personal  action,  does  not  create  incompetency :(»)  but 
it  is  otherwise  of  outlawry  for  treason  or  felony;  for  a  judgment 
of  outlawry  for  treason  or  felony,  appearing  on  the  record  by  the 
sheriff's  return  of  the  exigent,  has  the  same  effect  as  judgment 
after  verdict  or  confession. (t;)  It  follows,  therefore,  that  such  an 
outlaw  cannot  be  a  competent  witness,  (w) 

It  was  formerly  thought  that  incompetency  on  the  ground  of  Tbe  nature  of 
infamy  might  arise,  not  only  from  conviction  of  the  offences  al-  ^^^  punish- 
ready  mentioned,  but  from  the  infliction  of  certain  infamous  pu-  terial.^™"'*' 
nishments,  as  the  pillory; (a:)  but  it  is  now  clearly  settled,  that  it 
is  the  nature  of  the  crime,  and  not  the  species  of  the  punishment 
which  renders  the  party  infamous,  and  disqualifies  him  from  giving 
evidence.(y)  Therefore  a  person  convicted  of  barratry,  and  merely 
fined,  is  incapacitated  from  being  a  witness,  though  subjected  to 

{k)  Clancey*s    ease,    Fortesc.  208.  coosideration.    It  never  came  before 

and    Bushell    v.    Barrett,    I  Ry.  &  the  Court,  as  the  verdict  rendered  the 

Mood.  434.  decision  of  it  imtuaterial  to  the  case. 

(0  Rex  V.  Ford,  2  Salk.  690.  (r)  Bushell  v.Barrett,  Hy.&  Mood.N. 

(ffi)  Com.  Dig.  Testm.A.  5.    Co.  Lit.  P.  C.434.  by  Littledale  and  Gasdoe,  Js. 

6  b.  («)  Hex  V,  Grant,  Ry.  A:  Mood.  N. P. 

(n)  Co. Lit. 6b.  Com.Dig.Testro.  A.5.  C.  270.  cor,  Abbott,  C.  J. 

(o)  1  Phil.  Ev.  28.  2  Hale  P.  C.277.  (0  I  Phil.  Ey.  28. 

(p)  I  Phil.  Ev.  28.  2  Hale  P.  C.  27T.  (m)  Co.  Litt.  6  b.  Com.  Dig.  Testra. 

Saville  v.  Roberts,  Carth.  416.  A.  5. 

(9)Caseofyilledeyarsovie,2Dod8.  (v)  3  Inst  212.     Hawk.  P.  C.  b.  2. 

174.    Ante,  p.  574.    Abbott,  C' J.,  in  c.  48.  s.  22.                                                 * 

Crowtber  V.  Hopwood,  3  Stark.  22.  ad-  (id)  Cclier's  case,  Sir  T.  Raym.  369. 

mitted  a  witness  under  the  same  cir-  I  Phil.  Ev.  29. 

cumslances,  and  said,"!  believe  Sir  W.  (x)  Gil  b.  127.    2Hale  P.   C.  277. 

Scott  came  to  that  decision  in  the  case  The  punishment  by  the  pillory  was 

of  Ville  de  Varsovie,  after  much  deli-  aboIi>>hed,  in  all  cases  except  perjury, 

beration ;  and  if  I  mistake  not,  he  con-  and  subornation  of  perjury,  and  that 

ferred  with  some  of  the  Judges  upon  of  fine  or    imprisonment,  or  both, 

the  point,  before  he  pronounced  his  substituted,  by  stat.  56  Geo.  3.  c.  138. 

judgment:"  but  his  Lordship  reserved  {y)  Gilb.  127.    Bull.  N.  P.  292.    2 

the  point  as  one  deserving  the  greatest  Hawk.  P.  C.  c.  40.  s.  102. 
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no  infamous  punishment; (2)  while  a  person  who  has  been  in  the 
pillory  for  a  libel  on  government,  is  competent,  (a) 

In  order  to  exclude  a  witness  on  the  ground  of  his  being  in- 
famous, it  is  necessary  to  prove  him  convicted  by  the  production 
of  the  record,{A)  not  only  of  his  conviction,  but  of  the  judgment 
thereon  ;(c)  for  the  conviction  may  possibly  have  been  quashed  on 
a  motion  in  arrest  of  judgment.  ((/)  And  the  record  must  have  a 
caption,  (e)  And  even  an  admission  by  the  witness  himself,  that 
he  had  been  convicted  of  grand  larceny,  and  was  then  under  sen- 
tence upon  such  conviction,  was  held  insufficient  to  remove  the 
necessity  of  producing  the  record. (/)  And  an  admission  by  a 
witness,  that  he  has  been  guilty  of  perjury  on  another  occasion, 
affords  no  objection  to  his  competency,  whatever  effect  it  may 
have  on  his  credit.  (^) 

The  incompetency  arising  from  infamy  maybe  removed:  1st. 
By  endurance  of  punishment*  2d]y.  By  pardon.  3dly.  By  reversal 
of  the  judgment. 

1st.  By  the  construction  of  statute  18  Eliz.  c.  7*  s.  2.  and  the 
operation  of  stat.  6  Geo.  4.  c.  25.  s.  2.,  Endurance  of  the  punish- 
ment adjudged  in  all  felonies  not  punishable  by  death,  amounts  to 
a  statutory  pardon,  and  consequently  removes  all  the  incompe- 
tency of  the  convict.  The  stat.  18  Eliz.  c.  7-  Si  2.  (which  was 
passed  to  abolish  purgation  before  the  ordinary)  enacted  that  per- 
sons admitted  to  benefit  of  clergy,  should  no  longer  be  delivered 
to  the  ordinary  for  purgation,  but  *^  after  the  clergy  allowed,  and 

burning  in  the  hand,  should  forthwith  be  enlarged  and  delivered 

out  of  prison."  In  the  construction  of  this  statute  it  was  held, 
that  the  burning  in  the  hand  should  operate  as^  statute  pardon  ; 
for  as  the  old  mode  of  purgation  was  taken  away  by  the  act,  the 
burning  in  the  hand  should  have  the  same  effect  as  the  purgation, 
viz.  the  convict  should  be  absolved  from  infamy,  and  discharged 
from  the  punishment,  incapacitv,  and  discredit,  incident  to  fe- 
lony. (A)  And  now  by  stat.  6  (Seo.  4.  c.  25.  s.  2.  it  is  enacted, 
that  where  any  offender  hath  been,  or  shall  be  convicted  of  felony 
within  the  benefit  of  clergy,  (which  since  the  statute  7  &  8  Geo* 
4.  c.  28.  8.  6.  abolishing  benefit  of  clergy,  must,  it  is  presumed, 
be  taken  to  mean  felonies  not  punishable  by  death,)  and  hath  en- 
dured, or  shall  endure  the  punishment  to  which  such  offender  shall 
be  adjudged  for  such  felony,  the  punishment  so  endured  shall 
have  the  like  effect  as  if  he  had  been  burned  or  marked  according 

V,  Thomas,  5  M.  &  S.  244. 

{h)  1  Phil.  £v.  31.  Heston*s  case, 
cited  in  Foxley's  case,  8  Rep.  110. 
Searlev.  Williams,  Hob. 899.  Celier"^ 
case.  Sir  T.  Bajrmond,  369.  Lord 
Castlemain*6  case,  f^.  380.  Keljog. 
37.  S  Hale  P.  C.  278.  Rex  r.  Bur- 
ridge,  3  P.  Wms.  486.  The  burning 
in  the  hand  comes  instead  of  purga- 
tion at  the  common  law,  which  sap- 
poseth  he  might  not  be  guilty,  not- 
withstanding the  verdict.  Per  Hjde, 
C.  J.  Kelynge,  J.,  &  Wilde,  Recorder. 
Kelyng.  37,  38. 


Cf 


cc 


{%)  Rex  o.  Ford,  Salk.  690.  Pen- 
dock  V.  Mackender,  2  Wils.  18.  Bull. 
N.  P.  202.  2  Hawk.  P.  C.  c.46.s.  102. 

(a)  Gilb.  127. 

ib)  Rex  V.  Castell  Carcinion,  8 
East.  79.  Com.  Dig.  Testm.  A.  5. 
Bull.  N.  P.  292.  2  Hawk.  P.  C.  c.  46. 
s.  104, 

(c)  Gilb.  128.  Com.  Die.Tesjlm.A.S. 

(O  Gilb.  129.     IPhiLEv.  SO. 

(e)  Cooke  v.  Maxwell,  2  Stark. 
*.  183.  cor,  Bayley,  J. 

(/)  8  East.  78. 

Q;)  Rexv.Teal,  llEast.309.  Rands 
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to  the  provisions  of  statutes  4  Hen.  7«  c.  13.  21  Jac.  1.  c.  6. 
3  W.  &  M.  C.9.   4  & 5  W.  &  M.  c.24.,  and  6  &  7  W. &  M.  c.  14. 

The  result  therefore  is,  that  endurance  of  any  punishment  adjudged 
in  felonies^  not  capital,  is  equivalent  to  endurance  of  the  burning  in 
the  hand,  and  consequently  to  a  restoration  of  competence,  (t) 
Where  a  man  was  convicted  of  grand  larceny,  sentenced  to  trans- 
portation for  seven  years,  and  confined  in  the  hulks  for  that  time 
and  then  discharged,  it  was  held,  that  his  suffering  seven  years 
aboard  the  hulks,  in  execution  of  sentence  of  seven  years*  trans- 
portation, operated  as  a  statute  pardon ;  and  that  his  having  escaped 
twice  during  such  confinement^  for  a  few  hours  each  time,  did  not 
destroy  the  eflfect  of  it.Q') 

A  bill  is  now  before  parliament,  by  which  it  is  enacted,  that  no  in  misde- 
misdemeanor  shall  render  a  party  an  incompetent  witness,  after  ™«*'^°"' 
he  has  undergone  the  punishment  adjudged  for  the  same.     The 
statute,  if  the  bill  passes  into  a  law  before  this  work  is  published, 
will  be  found  in  the  Addenda. 

2dly.  It  was  formerly  doubted  whether  pardon  could  do  more  pi-J^f  <J*par°' 
than  take  away  the  punishment,  leaving  the  crime  and  its  dis-  aoo. 
abling  consequences  unremoved.(^)  But  it  is  now  settled,  that  a 
pardon,  whether  by  the  King  or  by  an  act  of  parliament,  removes 
not  only  the  punishment,  but  all  the  legal  disabilities  consequent 
on  the  crime.(/)  This  effect  will  be  produced  by  a  pardon  in  mis- 
demeanors as  well  as  felonies,  wherever  the  disability  is  a  conse- 
quence of  the  judgment;  but  where  it  is  declared  by  an  act  of 


if)  It  may  perhaps  be  doubted  whe- 
ther the  Stat.  7  &  8  Geo.  4.  c.  28.  s.  6, 
by  abolishing  benefit  of  clero;y,  has 
not  inadvertently  prevented  burning  . 
in  the  hand  (or  its  now  equivalent,  en- 
darauee  of  punishment)  from  amount' 
ing  to  a  statute  pardon,  and  working 
a  restoration  of  competency.     For,  it 
may  be  said,   burning  on  the  hand 
could  onlji  be  construed  as  a  statutory 
pardon,  when  those  on  whom  it  was 
inflicted  had  already  been    allowed 
their  clergy :  and,  as  there  can  exist 
now  none  to  whom  clergy  can  be  al- 
lowed, so  there  can  be  no  case  in 
which   the  mere  endurance  of  the 
burning  (or  that  which  has  been  made 
to  amount  to  it)  can  operate  as  a  par- 
don.   A  bill  however  is  now  pending 
in  parliament  which  will  remove  all 
doubt  on  this  point,  for  it  is  thereby 
enacted,  that  where  any  ofifender  hath 
been  or  shall  he  convicted  of  any  fe- 
lony not  punishable  with  death,  and 
hath  endured  or  shall  endure  the  pu- 
nishment to  which  such  offender  hath 
been  or  shall   be  adjudged  for  the 
same,   the    punishment  so  endured 
shall  have  the  like  effect  as  a  pardon 
under  the  great  seal.     See  Addenda. 

(j)  Rex  V,  Badcock,  Russ.  &  Kyan, 
248.  Before  the  statute  6  Geo.  4.  c. 
25.  s.  2.  felons  within  clergy  were  in 
many  cases  restored  to  their  compe- 

2 


tency  by  suffering  the  punishment 
awarded  by  the  judgment.  Thus  in 
cases  where,  instead  of  burning  in  the 
hand,  some  other  punishment  had 
been  substituted  by  act  of  parliament, 
as* transportation  by  stat.  4  Geo.  1.  c. 
11.  s.  5.,  or  a  fine  or  whipping,  by 
stat.  19  Geo.  3.  c.  74.  s.  3.,  they  were 
by  the  provisions  of  these  statutes 
made  competent  after  suff*ering  such 
subiitituted  punishment.  But  endur- 
ance of  the  punishment  adjudged 
would  not  so  have  operated,  unless  it 
had  been  one  of  those  so  substituted 
for  hurning  in  the  hand,  Hex  v.  Bar- 
ling, By.  £  Mood.  C.  C.  R.  S9. 

{k)  Gilb.  Ev.  128.  Brown  v.  Cra- 
shaw,  2  Bulst.  154.  Harris  v.  White, 
Palm.  412.  Wicks  t>.  Smallbrooke,  1 
Sid.  52.  It  was  said,  ''  PcBua  potest 
*^  toUi  culpa  perennis  erit " 

(/)  Cuddington  v.  Wilkins,  Hob. 
67,  81.  2  Hale  P.  C.  278.  Crosby's 
case,  Salk.  689.  S.  C,  \  Lord  Kaym. 
39.  Rookwood's  case,  4  State  Trials, 
681.  S.  C.  Cas  temp.  Holt,  685.  by 
Treby,  C.  J.,  in  Lord  Warwick's  case, 
5  Stale  Trials,  171.  Rex  r.  Ford,  2 
Salk.  690.  Bentley  i).  Bishop  of  Biy, 
Fitzg.  107.  And  a  pardon  by  which 
the  King  remits  the  burning  in  the 
hand  will  have  the  same  effect,  Uook- 
wood's  case,  Lord  Wur wick's  case,  ubi 
supra. 
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parliament  to  be  part  of  the  punishment^  as  in  the  case  of  perjury 
or  subornation  of  perjury  on  the  stat.  5  Eliz,  c.  9.(m)  the  King's 
pardon  will  not  make  the  witness  competent,  (ti) 

If  the  pardon  be  conditional,  the  performance  of  the  condition 
ought  to  be  shewn,  for  on  that  depends  all  its  validity,  (o)  ^Thus 
where  the  pardon  is  on  condition  of  transportation  for  a  number 
of  years,  the  witness  is  not  competent  before  the  expiration  of  the 
term,  or  other  lawful  determination. (;>) 

Before  the  statutes  6  Geo.  4.  c.  25.,  and  7  &  8  Geo.  4.  c.  28., 
in  order  to  prove  that  a  witness  after  conviction  had  been  restored 
to  his  competency  by  pardon,  the  general  rule  was,  that  it  was 
necessary  to  produce  the  pardon  itself  under  the  great  seal :  the 
privy  seal,  or  sign  manual,  being  held  only  warrants,  and  counter- 
6  Geo.  4.  c.  25.  niandable.  (g^)  But  now  by  the  former  of  these  statutes,  (s.  1.)  it 
*'  ^'  is  enacted,  that  in  all  cases  in  which  the  King  shall  be  pleased  to 

extend  his  royal  mercy  to  any  offender  convicted  of  any  felmiy 
whereby  the  (Render  is  excluded  from  benefit  of  clergy  ^  and  by  war- 
rant under  sign  manual,  countersigned  by  one  of  the  secretaries 
of  state,  shall  grant  to  the  offender  either  a  free  pardon  or  a  pardon 
upon  condition  of  transportation,  imprisonment,  or  other  punish- 
ment, the  discharge  of  such  offender  out  of  custody  in  case  of  a  fi«e 
pardon,  and  the  performance  of  the  condition  in  case  of  a  condi- 
tional pardon,  shall  have  the  effect  of  a  pardon  under  the  great 
seal  for  such  offender,  as  to  the  felony  of  which  he  has  been  con- 
victed. And  by  the  latter  of  these  statutes,  (s.  13.)  this  enact- 
ment is  enlarged  to  cases  whefe  the  royal  mercy  is  extended  '^  to 
*'  any  offender  convicted  of  any  felony  punishable  with  death  or 
*'  otherwise*'  These  statutes  it  will  be  observed  do  not  extend  lo 
misdemeanors. 

3dly.  The  incompetency  may  be  removed  by  a  reversal  of  the 
judgment  or  outlawry,  which  must  be  proved  by  producing  the 
record. 

In  Lord  Lovat's  case,(r)  where  it  was  objected  that  the  witness 
had  been  attainted  by  an  act  of  parliament,  which  subjected  him 
to  all  the  penalties  of  an  attainder,  unless  he  surrendered  before  a 
certain  day,  it  was  allowed  to  be  shewn  that  the  witness  surren- 
dered conformably  to  the  act;  and  the  record  of  the  proceeding, 
commenced  on  the  part  of  the  crown,  and  defended  on  the  part  of 
the  witness  by  a  plea  of  surrender,  which  the  Attorney-General 
confessed  to  be  true,  was  allowed  to  be  conclusive  evidence  of  the 
fact  of  his  surrender  within  the  limited  time.(5) 

The  consequence  of  incompetency  from  infamy  is,  that  as  the 


7  &  8  Geo.  4. 
C.28.S.  13. 


3.  Reversal  of 
judgment. 


Consequence 
of  incompe- 


(m)  This  statute  provides,  that  the 
person  convicted  shall  never  be  ad- 
initted  to  give  evidence  in  courts  of 
justice,  until  the  judgment  be  re- 
versed. 

(fi)  Rex  r.  Griepe,  1  Lord  Rayra. 
857.  Rex  r.  Ford,  9  Salk.  690.  Gilb. 
Ev.  128.  Bull.  N.  P.  29«.  Dover  v. 
Maestaer,  5  Esp.  94.  by  Lord  Ellenbo- 
rough.  The  authorities  on  the  effects 
of  the  King^s  pardon,  as  to  the  resto- 
ration of  competency,  are  all  collected 
and  commented  upon  with  great  learn- 


ing by  Mr.  Hargrave,  in  the  second 
volume  of  his  Juridical  Arguments,  p. 
221. 

(a)  Hawk.  P.  C.  b.  2.  c.  37.  s.  45. 

{p)  Rex  V.  Burridge,  3  P.  Wms. 
439.     1  Phil.  Ev.  35. 

{q)  Lord  Warwick's  case,  5  Hsi^. 
State  Trials,  4th  ed.  171.  by  Trcby, 
C.  J.  Rex  v.  Miller,  2  W. Black. 798. 
Gully's  case,  1  Leach  98. 

(r)  9  St.  Tr.  652,  665. 

W  1  Phil.  Ev.  31. 
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party  cannot  be  a  ^vituess,  so  he  cannot  make  affidavits  to  support  *«*<^y  *«>«»  i^- 
a  complaint  against  others,(5)  but  he  may  to  exculpate  or  defend  ^*™^' 
himself.  (/)  Thus  he  is  not  disabled  from  making  an  affidavit  in 
relation  to  the  irregularity  of  a  judgment  to  which  he  is  a  party  j  (m) 
for  otherwise  he  must  suffer  all  injustice,  and  could  have  no  way 
to  help  himself,  {v)  He  is  for  some  purposes  of  evidence  consi- 
dered as  dead.  Thus,  if  he  be  the  subscribing  witness  to  a  bond^ 
his  hand- writing  may  be  proved,  as  if  he  were  dead.(w) 

The  competency  of  accomplices,  as  it  arises  out  of  the  rules  of  Accomplicei. 
law  relating  to  incompetency  from  infamy,  may  be  properly  con- 
sidered in  this  place.     It  has  already  appeared  in  the  iuvcstiga-  Endence  a- 
tion  of  the  latter  subject,  that,  though  it  be  shewn  by  a  witness's  ^""'  *^®  P"" 
own  admission,  that  he  has  been  guilty  of  an  infamous  crime,  he  ^^^^^' 
will  not  be  deemed  incompetent  without  other  proper  proof  that 
he  has  been  convicted  of  it :  from  which  it  necessarily  follows, 
that  the  testimony  of  an  avowed  accomplice  with  the  prisoner  at 
the  bar  is  not  to  be  excluded  from  being  given  against  him  3  and 
accordingly  it  has  been  long  a  settled  rule,  that  an  accomplice 
may  give  evidence  against  his  associates,  provided  he  has  not 
been  already  convicted  :  (or)  so  he  may  indeed,  even  after  a  con- 
viction, if  judgment  has  not  passed,  for  it  is  not  the  conviction, 
but  the  judgment  that  creates  the  disability. (j^)     And  not  only 
if  two  or  more  persons  are  accomplices^  may  one,  who  is  not  in- 
dicted, be  a  witness  against  the  others  ;  but  he  may  also  be  so,  it 
seems,  when  he  is  indicted  jointly  with  his  partners  in  guilt,  (:&) 
(although  it  is  not  usual  or  proper  to  include  him  in  the  indict- 
ment (a),  )  provided  he  has  not  been  put  on  his  trial  at  the  same 
time  with  the  others.  (£)     It  was  formerly  thought  that  an  accom^ 
plice  separately  indicted  for  the  same  offence,  could  not  be  a  wit-  Indicted  lepa- 
ness  against  bis  associate,  unless  he  had  first  pleaded  guilty  to  n^^y* 
his  indictment  ;(c)  but  the  rule  is  now  otherwise. (rf)     It  is  also  Z^^}^^^. 
now  perfectly  settled,  though  contrary  to  one  great  authority,  {e) 
that  no  promise  of  pardon  or  reward,  whether  absolute  or  condi- 
tional, will  render  an  accomplice  incompetent,  (/)  although  the 
circumstances  under  which  his  evidence  is  given  ought  to  have 
great  weight  with  a  jury  in  considering  the  credit  to  which  such 
evidence  is  entitled.     The  practice  of  admitting  the  testimony  of  Approremcnt. 
accomplices  and  the  promise  of  pardon,  express  or  implied,  under 
which  they  usually  give  their  evidence,  were  introduced  instead 
of  the  ancient  system  of  approvement,  which  Lord  Hale,  in  his 


pardon  or  re- 
ward. 


(«)  Davis's  cas^,  2  Salk.  461.  Walker 
v.  Kearney,  %  Stra.  1148.  2  Hawk. 
c.  46.  s.  103. 

(0  Davis's  casfi,  8  Salk.  461. 
Cbarlesworth's  case,  cited  2  Stra.  1148. 

(m)  2  Salk.  461. 

(v)  2  Hawk.  c.  46.  8. 103. 

(w)  JoD^  tf .  M$S9P,  2  Stra.  833. 

(4p)  2  Hawk.  F.  C.  c.  46.  s.  94, 05. 
ToDge's  case,  Kel.  17,  )8.  1  Hale  P. 
C.  308,  304.  . 

(^)  I  Pbil.  Bv.  38.  And  the  ia- 
formation  of  a  dea4  ^complice,  taken 
by  a  justice  of  the  peace,  may  be  read 
in  evidence  against  the  prisonpr.  Jlez 
v.Westbeff,  1  Leach  12. 


(z)  1  Hale  P.  C.  305. 

(a)  Ibid, 

{b)  Stark.  Rv.  Ft  lY.  p.  22.  In 
Rex  V,  Rowland  and  Others,  indicted 
for  a  conspiracy,  Abbott,  C.  J.,  held 
that  the  counsel  for  the  prosecution 
bad  a  ri|^ht,  before  opening  his  case, 
to  the  acquittal  of  any  defendant  he 
intended  to  call  as  a  witness.  1  Ry. 
&  Mood.  N.  P.  C.  402. 

{c)  Sir  Percy  Cresby*s  case,  1  Hale 
P.  C.  303. 

ifi)  1  Phil.  Ev.  38. 

{e)  Lord  Hale,  2  P.  C.  280. 

(/)  Tonne's  case,  Kel.  17.  layer's 
case,  6  St.Tr.  259.    2  Hawk.  P.  C.  c. 
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Pleas  of  the  Crown,  speaks  of  as  having  been  already  long  dis- 
used. (^)  Approvement  was  when  a  prisoner,  arraigned  for  trea- 
son or  felony,  confessed  the  fact  before  plea  pleaded,  and  appealed 
or  accused  others  his  accomplices  of  the  same  crime,  in  order  to 
obtain  his  pardon.  (//)  He  was  also  bound  to  discover  on  oath,  not 
only  the  particular  crime  charged  upon  him,  but  all  treasons  and 
felonies  of  which  he  could  give  any  information, (i)  It  was  purely 
in  the  discretion  of  the  Court  to  permit  the  approvement  or  not ; 
if  they  allowed  it,  the  party  accused  was  put  on  his  trial :  where- 
on, if  he  was  convicted,  the  approver  had  his  pardon  ex  debito 
justiticB  :{j)  if  he  was  acquitted,  the  approved  received  judgment 
of  death  upon  his  own  confession  of  the  indictment.  (A:) 

All  the  good  that  could  be  expected  from  this  method  of  ap- 
provement is  now  more  fully  provided  for  and  secured  by  one  of 
the  following  methods :  1st,  In  the  case  of  offences  relating  to 
coining  and  uttering  counterfeit  money,  the  statutes  6  &  7  W.  3.  c. 
17*  »•  12.,  and  15  Geo.  2.  c.  28.  s.  8.,  enact,  that  if  any  such  of- 
fender, being  out  of  prison,  shall  discover  two  or  more  persons 
who  have  committed  the  like  offences,  so  as  they  may  be  con- 
victed thereof,  he  shall  be  entitled  to  a  pardon.  (/)  2clly,  By  special 
proclamation  in 'the  Gazette  or  otherwise,  pardon  is  sometimes 
promised  upon  certain  conditions.  Accomplices  within  these  two 
classes  have  a  right  to  pardon. (m)  3dly,  By  the  practice  most 
usually  adopted,  accomplices  are  admitted  to  give  evidence  for 
the  Crown,  under  an  implied  promise  of  pardon,  on  condition  of 
their  making  a  full  and  fair  confession  of  the  truth. (f/)  On  a  strict 
and  ample  performance  of  this  condition,  to  the  satisfaction  of  the 
Judge  presiding  at  the  trial,  (although  they  are^  not  of  right  en- 
titled to  pardon,)  they  have  an  equitable  title  to  a  recommendation 
for  the  King's  mercy. (o)  They  cannot  plead  this  in  bar  to  an  in- 
dictment against  them,  nor  can .  they  avail  themselves  of  it  as  a 
defence  on  their  trial,  though  it  may  be  made  the  ground  of  a  mo- 
tion for  putting  off  the  trial,  in  order  to  give  the  prisoner  time  for 
an  application  in  another  quarter.  (/?)  And  if  an  accomplice,  after 
being  received  as  a  witness  against  his  companions,  breaks  the  con- 
dition on  which  he  is  admitted,  and  refuses  to  give  full  and  fair 
information,  he  will  be  sent  to  trial  to  answer  for  his  share  of  guilt 
in  the  transaction. (9)    It  is  not  a  matter  of  course  to  admit  an  of- 


46.  s.  1S5.  1  Hale  P.  C.  304.  1 
Phil.  £▼.  38.  Stark,  on  £v.  Pt.  IV. 
p.  S2. 

(^)  2  Hale  226. 

(ft)  4  Black.  Com.  330. 

(0  2  HaleP.  C.  227. 

ij)  4  Black.  Com.  330. 

{k]  Ibid. 

{I)  Ibid.  Ante,  Vol.  T.  p.  82. 

\m)  Rex  V.  Rudd,  Cowp.  334.,  by 
Lord  MaDsfield  id  ^ivine  judgment. 
S.  P.  S.  C.  Leach  1 18.  4Ui  edit. 

(n)  Ibid.  1  Phil.  37. 

(0)  Ibid.  This  equitable  claim  to 
pardon  does  not  protect  an  accom- 
plice from  prosecutions  for  other  of- 
fences in  which  he  was  not  concerned 
with  the  Prisoner.  1  Phil.  £v.  37.  n. 


7.  Rex  V.  Lee,  Russ.  &  Ry.  C.  C.  R. 
361.  Rex  V.  Brunion,  ibid.  454. 
S.  C.  MS.  Burn's  Just,  by  Chetwynd, 
tit.  Approver.  With  respect  to  such 
offences,  therefore,  he  is  not  boaldd 
to  answer  on  his  cross- examination. 
West*s  case,  MS.  1  Phil.  Ev.  ubiwprm. 
But  the  Judges  will  not  in  general  ad* 
mit  an  accomplice  as King*s evidence, 
if  it  appear  tiiat  he  is  charged  with 
any  other  felony  than  that  on  the 
trial  of  which  he  is  to  be  a  witness. 
This  was  stated  by  Mr.  Justice  Park. 
in  several  cases  on  the  Oxford  Sprioff 
circuit,  1826,  Carr.  Crim.  L.  67. 

(p)  IPhil.  Ev.  37. 

(q)  Ibid.    In  a  late  instance,  a  |iri- 
soner  who  bad  made  a  confessioo. 
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fender  as  witness  on  the  trial  of  his  associates,  not  efen  after  he 
has  been  so  allowed  by  the  committing  magistrate.  Thfe  practice 
is,  (where  the  accomplice  is  in  custody,)  for  the  counsel  for  the 
prosecution  to  move  that  the  accomplice  be  allowed  to  go  before 
the  Grand  Jury,  pledging  his  own  opinion,  after  a  perusal  of  the 
facts  of  the  case,  that  his  testimony  is  essential,  (r) 

In  prosecutions  for  a  misdemeanor  in  receiving  stolen  goods,  on  Principal  fe- 
the  repealed  statute  22  Geo.  3.  c.68.,  the  principal  felon,  though  not  'o*^  •  witness, 
convicted  or  pardoned,  was  a  competent  witness  against  the  re- 
ceiver, («)     So  the  principal  felon  may  be  a  witness  under  statute 
4  Geo.  1.  c.  10.  s.  4.,  against  a  party  indicted  for  taking  a  reward 
to  help  to  stolen  goods. (^)     So  in  an  information  under  2  Geo.  2, 
c.  24.(m)  for  bribery  at  an  election,  a  person  who  has  received  a  Information 
bribe  may  be  a  witness  against  the  defendant,  though  in  case  of  ^^'  bribery. 
a  conviction  he  would  be  indemnified  from  the  penalties  of  the 
act.(t;) 

It  being  established  that  an  accomplice  is  a  competent  witness.  Accomplice's 
the  consequence  is  inevitable,  that  if  credit  be  given  to  his  evi-  JufficWnV  ^^^ 
dence,  it  requires  no  confirmation  from  another  witness,  {w)  And 
therefore,  in  strictness,  if  the  jury  believe  the  evidence  of  an  ac- 
complice, they  may  legally  convict  a  prisoner  upon  it,  though  it 
stands  totally  uncorroborated. (x)     But  from  a  consideration  of  Wbatcon- 
the  situation  of  the  witness,  it  is  the  practice  (resting,  however,  „gJJ)j*}J?pg. 
wholly  in  discretion (y),)  for  the  Court  to  direct  the  jury  to  acquit  quired. 
the  prisoner,  unless  part  of  the  accomplice's  testimony  be  con- 
firmed by  unimpeachable  evidence.  (2)     This  confirmation  need 
not  extend  to  every  part '  of  the  accomplice's  evidence,  for  there 
would  be  no  occasion  to  use  him  at  all  as  a  witness,  if  his  narra- 
tive could  be  completely  proved  by  other  evidence,  free  from  sus- 
picion.    But  the  question  is,  whether  he  is  to  be  believed  upon 
points  which  the  confirmation  does  not  reach.     And  if  the  jury 


after  a  representatioo  made  to  him  by 
a  constable  in  gaol,  that  his  accom- 
plices had  been  taken  into  custody, 
which  was  not  the  fact,  and  who,  after 
having  been  aifmitted  as  a  witness 
against  his  associates,  on  a  charge  of 
maliciously  killing  sheep,  upon  the 
trial  denied  all  knowledge  of  the 
subject,  was  afterwards  tried  and  con- 
victed upon  bis  confession.  Rex  v. 
Burley,  cor.  Grarrow,  B.,  Leicester 
Lent  Assizes^  1818.  And  the  convic- 
tion was  afterwards-  approved  of  by 
all  the  Judges.  MS.  Stark,  on  £v. 
PI.  IV.  p.  8S. 

(r)  Stork,  on  Ev.  PI.  XIV.  p.  «S. 
If,  however,  the  accomplice  be  car- 
ried before  the  Grand  Jury,  by  means 
of  a  surreptitious  and  illegal  order, 
the  indictment  so  found  is  good: 
Doctor  Dodd*8  case,  I  Leach  155. 
4tb  edit 

(«)  Anie^  p.  859. 

{t)  See  anitf,  p.  269.  Jonathan 
Wilde's  case,  1  Leach  17.  n.  (a). 

(«)  AnUy  Vol.  I.  p.  157. 


(v)  Bush  V.  Rawlins,  cited  by  Lord 
Mansfield  in  Clarke  v.  Shee,  Cowp. 
199.     Mead  ».  Robinson,  Willes  4*22. 

{w)  By  Lord  Bllenborough  in  Rex 
V.  Jones,  8  Campb.  133. 

(jr)  Rex  V.  Atwood,  1  Leach  464. 
also  cited  by  Grose,  J.,  in  Jordaine 
V.  Lashbrooke,  7  T.  R.  609.  Rex  v: 
Durham,  1  Leach  478. 

(^)  Rex  V.  Durhatn,  ubi  $upra. 

(z)  Smith  and  Davis's  case,  1  Leach 
479.  in  n.  (a)  to  Durham's  case.  They 
were  tried  for  robbing  George  Hun- 
ter. During  the  night  the  prosecutor 
was  attacked  by  four  ruffians,  whose 
persons  he  was  unable  to  identify  ; 
out  during  the  scuffle  he  had  torn  a 
piece  of  the  coat  which  one  of  them 
nad  on,  who  on  being  discovered  by 
this  means  turned  King*s  evidence, 
and  implicated  the  two  prisoners. 
But  the  Court,  although  it  \ras  ad- 
mitted as  an  established  rule'of  law 
that  the  uncorroborated  testimony  of 
an  accomplice  is  legal  evidence, 
thought  it  too  dangerous  to  suf&r  a. 


^    ' 
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find  some  (Art  of  his  evidence  satisfactorily  corroborated,  this  is  a 
good  ground  for  them  to  believe  him  iu  other  parts,  as  to  which 
there  is  no  confirmation,  (a)  Accordingly,  where  an  accomplice  was 
examined  on  the  part  of  the  prosecution,  who  was  confirmed  in  th^ 
testimony  which  he  gave  as  to  some  of  the  prisoners,  but  not  as 
to  the  rest,  Mr.  Justice  Bay  ley  told  the  jury,  that  if  they  were 
satisfied  by  the  confirmatory  evidence  which  had  been  given,  that 
the  accomplice  was  a  credible  witness,  they  might  act  upon  that 
testimony  with  respect  to  others  of  the  prisoners,  although  as  far 
as  his  evidence  affected  them  it  had  received  no  confirmation  } 
and  all  the  prisoners  were  convicted,  {b)  To  the  same  effect  is  a 
case  mentioned  by  Lord  £Uenborough  ia  Rex  v.  Jones,  (c)  aa 
having  been  within  a  few  years  referred  to  the  twelve  Judges, 
where  four  men  were  convicted  of  burglary  on  the  evidence  of  an 
accomplice,  who  received  no  confirmation  concerning  any  of  the 
facts  which  proved  the  criminality  of  one  of  the  prisoners ;  but 
the  Judges  were  unanimously  of  opinion,  that  the  conviction  of 
all  four  was  legal,  and  upon  that  opinion  they  all  suffered  the 
sentence  of  the  ]aw.(rf) 

An  accomplice  is  a  competent  witness  for  his  associates  as  well 
as  against  them,  even  when  they  are  severally  indicted  for  the 
same  offence,  whether  he  is  con  vii^ted  or  not,  provided  he  be  not  dis« 
qualified  by  a  judgment.  («)  Where  there  is  not  any  or  very  slight 
evidence  against  one  of  several  prisoners  indicted  and  tried  to^ 
gether,  the  court  will  sometimes  direct  the  jury  to  give  their  ver- 
dict as  to  him,  and  upon  their  acquittal  of  him  admit  his  te8-< 
timony  for  the  others.  (/)  In  a  case  where  one  of  the  defendants 
on  an  indictment  for  an  assault  submitted  and  was  fined,  and  paid 
the  fine,  Phitt,  C.  J.,  allowed  him  to  be  a  witness  for  the  other, 
considering  the  trial  at  an  end  with  respect  to  him.  {p)  But  on 
a  ioint  indictment  against  several  for  a  misdemeanor,  a  defendant 
who  suffers  judgment  by  default  cannot  be  a  witness  for  the  other 
defendants,  (q) 

4.  Of  incompetency  from  interest. — ^All  witnesses  interested  in 
from  intereflt.  j}^q  event  of  a  suit  are  to  be  excluded  from  being  witnesses  in  fa- 
vour of  that  party  to  which  their  interest  inclines  them.  They 
are  excluded  from  a  supposed  want  of  integrity,  and  not  as  some 
have  supposed  that  they  may  be  saved  from  the  temptation  to  corn- 


Accomplice 

evidence  for 
prisoner. 


Incompetency 


coDviction  to  take  place  on  his  nn- 
aupportcd  testimony,  and  the  pri- 
soners were  acquitted. 

(a)  1  Phil.  £v.  39.  Stark.  Et.  Pt 
JV.  p.  JJ9. 

(^)  Ilex  V.  Dawber,  S  Stark.  N.  P. 
C.  34.;  in  note  (a)  to  which  the  learned 
reporter  remarks,  that  in  judging  of 
the  credit  doe  to  the  testimony  oTan 
accomplice^  it  seems  to  be  a  neces* 
sary  prmciple,  that  his  testimony 
must  be  wholly  received  as  that  of  a 
credibl«>  witnesR,  or  wholly  rejected. 

(c)  2  Camp.  1  S3. 

id)  So  in  Birketf  s  case,  Ross.  & 
Ry.  C.  C.  R.  952.,  the  Judj^  were 
of  opinion  that  an  accomplice  did 


not  require  confirmation  as  the  per- 
son he  chared,  if  he  was  confirmed 
in  the  particulars  of  his  story. 

(e)  Stark.  £v.  Pt.  lY.  p.  22.  9  Hale 
P.  C.  280.  citing  the  case  of  Bilmore* 
Gray,  and  Harbin,  2  Roll.  Abr.  685. 
pi.  3.  Bath  and  Montague's  case, 
cited  in  Lock  v.  Hayton,  Forlesc. 
246. 

(/)  2  Hawk.  P.  C.  c.  46.  s.  98.  Rex 
r.  Bedder,  I  Sid.  237.  Stark.  Br.  Pari 
IV.  p.  23. 

(p)  Rex  V.  Fletcher,  1  Str.  639. 
Rex  V.  Shearman  and  idle,  Cas^  leap. 
Hmrdw.  303.    1  Phil.  Bt«  69. 

(«)  Rex  V.  L$fon%  and  Otfacn,  B 
Esp.  N.  P.  C.  UA. 
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mit  perjury,  (g)     It  becomes  necessary  therefore  to  coDsider  what 
is  and  what  is  not  such  a  disqualifying  interest.  '  The  rule  at  pre-  tVliat  interest 
sent  completely  established,  (though  at  variance  with  several  old  diiqualifies. 
decisions^)  is,  that  the  interest  to  disqualify  must  be  some  legal, 
certain,  and  immediate  interest  in  the  event  of  the  suit^  or  in  the 
record  as  an  instrument  of  evidence  available  on  future  occasions 
in  support  of  the  witness's  own  interest,  (A)     But  it  is  no  objec-  What  interest 
tion  to  the  competency  of  a  witness,  that  he  may  have  wishes  or  does  not  di»- 
a  strong  bias  on  the  subject  matter  of  the  proceedings  or  that  he  ^"""y* 
may  expect  some  benefit  from  the  result  of  the  trial.    Such  cir- 
cumstances may  influence  bis  mind  and  affect  his  credibility; 
thty  are  therefore  always  open  to  observation  and  ought  to  be 
carefully  weighed  by  the  jury  who  are  to  determine  what  depend- 
ence they  can  have  on  his  testimony ;  but  they  will  not  render 
him  incompetent,  (t)     Thus  no  tie  of  relationship  (except  that  of 
husband  and  wife,' to  be  hereafter  noticed)  will  create  a  disqualify- 
ing interest*    A  father  may  give  evidence  for  his  son,  or  the  son 
for  his  father,  for  though  his  consanguinity  may  influence  his  tes- 
timony and  afiect  his  credit,  it  will  not  make  him  incompetent. 
So  a  witness  is  not  to  be  excluded  because  he  stands  in  the  same 
situation  as  the  party  for  whom  it  is  proposed  he  should  ffive  evi^ 
dence  ;{j)  nor  because  he  believes  himself  interested  in  the  result 
of  the  proceedings ;  {k)  nor  because  he  believes  himself  under  an 
honorary  obligation  to  pay  the  costs.  (/)  It  is  not  thought  necessary 
to  cite  any  of  the  civil  cases  supporting  these  rules ;  they  will  be 
found  ably  and  clearly  stated  and  applied^  in  the  treatises  already 
referred  to  on  this  subject:  but  it  may  be  expedient  to  notice 
some  of  the  most  striking  cn'mma/ cases,  particularly  those  which  on 
the  ground  of  necesuty,  or  by  statutory  provisions,  are  at  variance 
with  the  general  principles  of  evidence.     Informers  who  are  en-  Cases  of  dis- 
titled  to  a  part  of  the  penalty,  are  not  good  witnesses  to  support  a  STrest^""*  *"" 
conviction,  unless  by  the  particular  provisions  or  policy  of  several 
acts  of  parliament,  (m)    So  it  has  been  held  that  on  an  indictment 
for  a  forcible  entry  and  detainer  under  stat.  5  R.  2.  and  Jac.  1.,  the 
party  grieved  is  not  a  competent  witness,  for  in  case  of  a  convic- 


(ff)  1  Phill.  Ev.  49.  If  a  witness  is 
iDterested  in  the  event  of  a  svit,  he 
caofiol  pve  any  evidence  of  any  aa- 
ture  whatever  for  the  party  with 
which  his  interest  sides.  Thus  on  an 
hidictiDent  a^inst  a  township  for  not 
repairing  a  highway,  a  person  of  ano- 
ther township  in  the  parish  seems  not 
to  be  a  competent  witness  for  the  pro* 
secution,  even  to  prove  the  road  to 
be  a  eoromon  highway;  though  it 
may  he  fiaid,  that  to  such  extent  he 
charges  himself  and  his  testimony  is 
against  his  own  inrterest,  /M.  f.  54. 
So  in  an  action  of  ejectment  a  witness 
who  admits  he  is  to  have  a  lease  of 
the  premises^  in  case  the  defendant 
is  turned  out  of  possession  by  the 
eiectoMnt,  is  as  ineompeteat  to  prove 
toe  defendant  in  possession  of  the 


prenrises  as  to  prove  any  material 
Met  necessary  for  the  support  of  the 
action,  ibid, 

(k)  1  Phil.  Ev.  59.  Stark.  Kv.  Ft. 
IV.  p.  744.  Smith  V,  Pragcr,  7  T.  R. 
§5.    Rose.  Ev.  65. 

m  1  Phil.  Ev.  45. 

U)  1  Phil.  Ev.  45. 

{k)  1  Phil.  Ev.  50.  But  it  has 
been  said  that  if  he  thinks  he  has  an 
actual  legal  interest  he  is  incorope* 
lent,  /M.  52.  Case  of  L'Amitie,  5 
Rob.  Adm.  Rep.  S44*  RoscEv.  67. 
See  however  Phu.  uH  niprayand  Stark. 
Ev.  Part  tV.  p.  746. 

(I)  1  Phil.  Ev.  51. 

(m)  1  Phil.  Ev.  117.  JiUe,  j^.276. 
Where  a  statute  can  receive  no  execu- 
tion, unless  a  party  interested  be  wit<> 
ness,  there  be  musl  be  allowed^  for  the 
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tion  he  will  be  entitled  to  restitution,  (w)  So  on  a  prosecution 
against  several  persons  for  a  conspiracy,  the  wife  of  one  of  the 
defendants  has  been  holden  not  to  be  a  competent  witness  for  the 
others,  a  joint  offence  being  charged,  and  an  acquittal  of  all  the 
other  defendants  being  a  ground  of  discharge  for  her  husband,  (o) 
/  A  person  indicted  as  accessory  before  or  after  the  fact  would  in 

most  cases  be  incompetent  as  a  witness  for  the  principal,  for  hifr 
acquittal  would  enure  to  the  accessory's  discharge.  ( p)  If  a  man 
hath  the  promise  of  the  goods  or  lands  of  the  party  attainted,  he 
is  no  lawful  witness  of  a  treason,  (q)  Inhabitants  of  a  parish,  in- 
dieted  for  not  repairing  a  highway,  are  not  competent  to  give  evi- 
dence for  the  defendants,  (r)  In  cases  of  Forgery,  it  has  been 
often  decided,  that  a  party  by  whom  an  instrument  purports  to 
be  made  is  not  to  be  admitted  to  prove  it  forged,  if,  in  case  of  its 
being  genuine,  he  would  either  be  liable  to  be  sued  upon  it  or  be 
deprived  by  it  of  a  legal  claim  against  another,  (s)  This  however 
is  an  anomaly  depending  on  decided  cases  rather  than  upon  the 
principles  of  the  rule  above  8tuted.(0  And  a  bill  is  now  pending 
in  parliament,  by  which  it  is  enacted,  that  no  person  shall  be 
deemed  to  be  an  incompetent  witness  in  support  of  a  prosecution 
for  forgery,  or  for  uttering  forged  instruments,  by  reason  of  any 
interest  which  he  may  have  or  be  supposed  to  have  in  the  instru- 
ment forged.  The  statute,  if  the  bill  passes  into  a  law  before 
Cases  of  com-  this  work  is  published,  will  be  found  in  the  Addenda.  But  with 
petency.  ^ij^ig  exception  it  is  a  general  rule  that  in  criminal  prosecutions 

the  party  injured  may  be  a  witness,  (ti)  Thus  it  is  the  constant 
practice  on^an  indictment  for  robbery,  to  admit  the  evidence  of 
the  party  robbed,  (v)  And  the  prosecutor  is  competent  notwith- 
standing he  be  entitled  to  a  restitution  of  his  property  on  con- 
viction of  the  thief,  {w)  or  to  a  reward  on  conviction,  by  virtue  of 
particular  statutes  or  by  proclamation ;  (x)  or  in  consequence  of 
the  voluntary  offer  of  a  reward  which  has  been  held  out  in  order 
to  ensure  the  apprehension  and  conviction  of  offenders,  (y)  So  a 
witness  is  competent  upon  an  indictment  for  tearing  a  promissory 
note  payable  to  him,  (a)  or  for  extorting  a  bond  from  him, (6)  or 
for  usury,  although  he  was  the  borrower  of  the  money  and  has  not 


Party  in 
jurecL 


statnte  must  not  be  rendered  ineffec- 
tual by  the  impossibility  of  proof, 
Gilb.  Ev.  114. 

(n)  Rex  tr.  Beavan,  1  R  yan  &  Mood. 
N.  P.  C.  24ft.  car.  Littledale,  J. 

(o)  AntCy  p.  570.  But  where  a 
woman  was  called  to  give  evidence 
for  the  crown,  whose  husband  lay 
under  sentence  of  death,  and  she 
said  she  supposed  and  hoped  that 
the  conviction  of  the  prisoner  would 
be  the  means  of  procuring  her  hus- 
band*s  pardon,  she  was  admitted  as 
a  witness,  and  the  objection  held  to 
go  to  her  credit  and  not  to  her  com- 
petency, Rudd'scase,  1  Leach  187. 

(p)  Stark,  Ey.  Pt  IV.  p.  764. 

(q)  1  Hale  P.  C.  303. 

(r)  AfUe^  vol.  1.  p.  834. 

(«)  AnU^  p.  374,  ei  9equ. 


(I)  Anie^  p.  374,  et  iequ. 

(ti)  For  it  is  not  to  be  presumed 
that  a  witness  in  a  public  prosecution 
is  actuated  by  revengeful  or  improper 
motives,  and  he  has  in  general  no  ie^ 
gal  interest  beyond  that  of  any  other 
witness,  Stark.  Ev.  Part  IV.  p.  771. 

(v)  \  Phil.  Ev.  118.  Rudd'scase, 
1  Leach  1 38.  per  eur, 

(t0)  By  Stat.  81  H.  8.  c.  II. 

{r)  \  Leach  138.  Rioter's  case  in- 
note  to  Nowland's  case,  i^M.  314. 

(^)  1  Phil.  By.  180.  SUrk.  St. 
Part  IV.  p.  773.  1  Leach  138,  314, 
note.  So  where  a  prosecutor  had  laid 
a  wager  that  he  should  convict  the 
defendant,  be  was  held  compet^t*. 
Rex  V.  Fox,  I  Stra.  658. 

{a)  Rex  V.  Moise,  1  Stsa.  595, 

(»)  Stark.  Ev.  Part  IV.  p.  77t. 
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repaid  it  ;(c)  so  for  cheating  him  of  money  by  false  pretences  ;(f/) 
or  upon  an  information  for  fraudulently  procuring  him  to  execute 
a  cognovit,  (e)  In  the  earlier  cases^  the  decisions  seem  to  have 
proceeded  upon  the  ground  of  necessity;  for  it  was  said  that 
in  such  private  transactions  nobody  else  can  be  a  witness  of  the 
circumstances  of  the  fact  but  he  that  suffers  ;  and  in  cases  where 
no  such  necessity  existed^  the  party  defrauded  was  in  most  in- 
stances considered  incompetent,  upon  the  supposition  that  he 
might  avail  himself  of  the  verdict  in  some  future  proceeding,  so 
as  to  entitle  himself  to  a  remedy  for  the  injury,  or  protect  himself 
against  the  effects  of  the  fraud.  (/)  But  it  is  now  held  that  the 
party  aggrieved  cannot  avail  himself  of  the  record  of  the  convic- 
tion in  any  future  suit  in  order  to  prove  the  criminal  act.  {g)  And 
it  is  also  an  established  rule  that  a  court  of  equity  will  not  grant 
relief  on  a  conviction,  which  proceeds  on  the  evidence  of  the  pro- 
secutor, {h)  Upon  these  considerations  the  party  injured  is  al- 
lowed to  be  witness  on  an  indictment  for  perjury,  whether  the 
suit  in  which  the  perjury  was  committed,  either  at  law  or  in 
equity,  be  at  an  end  or  not.  {k)  And  it  has  been  considered  that 
even  if  the  indictment  for  perjury  proceeds  on  the  stat.  5  Eliz. 
c.  9.  which  gives  the  prosecutor  half  the  forfeiture  incurred,  there 
would  be  no  objection  to  his  competency,  since  in  an  action  to 
recover  his  moiety,  he  would  be  precluded  from  giving  the  con- 
viction in  evidence,  {f) 

Where  any  indictment  has  been  removed  by'certiorari  from  the  CcrtiorarL' 
quarter-sessions  to  the  Court  of  King's  Bench,  notwithstanding  the 
prosecutor  in  that  case,  if  the  defendant  be  convicted,  is  by  stat.  6 
&  6  W.  &  M.  c.  1 1 .  entitled  to  his  costs,  yet  he  is  allowed  as  a  wit- 
ness ;  for,  as  is  remarked  by  Parker,  C.  J.,  if  the  giving  of  costs 
should  take  off  the  evidence  of  the  prosecutor,  that  act  of  parlia- 
ment which  was  designed  to  discountenance  the  removal  of  suits 
by  certiorari  would  give  the  greatest  encouragement  to  them  that 
is  possible,  (m)  It  seems  also  that  prosecutor  of  an  indictment  for  Coiti. 
not  repairing  a  highway  is  competent,  although  he  may  be  in  the 
result  liable  to  costs.  (71)     In  prosecutions  against  private  persons  InliAbitaiitfi 


(c)  Reg.  V.  Sewell,  7  Mod.  118. 
Smith  1;.  Prager,  7  T.  R.  60. 

(d)  Reg.  V,  Mackartnej,  1  Salk. 
986. 

(e)  Rex  V.  Parris,  I  Sid.  431. 
(/)  Stark.  Ev.  Part  IV.  p.  771. 

(^)  1  Phil.  Ev.  1  IS.  Bartlet  v,  Pick- 
ersgill,  4  East.  577.  d.  (b)  Rex  o. 
BostOD,  4  East  681.  Smith  v.  Rum- 
mens,  I  Camph.  9.  Hathaway  v.  Bar- 
row, I  Camph.  151.  Bardoa  v.  Brown- 
ing, 1  Taunt  5S0. 

(A)  Bartlet  v.  Pickersgill,  Rex  f^. 
Boston,  ubiBupra, 

(k)  Rex  V,  Boston,  4  Bast.  572.  AtUe^ 
Book  y.  c.  1.  p.  546.  It  was  once  held 
necessary  to  shew  the  j  ndgroent  in  the 
suit  satisfied,  on  the  ground  that  the 
party  might  possibly  make  use  of  the 


conviction  for  the  purpose  of  obtain- 
ing relief  in  equity,  AntCy  Book  Y. 
c.  1.  p.  546. 

(/)  ^fif e.  Book  v.  c.  l.p.546.  But 
see  Stark.  Ev.  PartlV.  p.  774.  where  it 
is  said  that  where  a  statu  teffives  a  spe- 
cific remedy  to  the  party  injured  he 
is  as  much  disqualified  for  a  witness  in 
a  criminal  prosecution  as  if  besought 
the  remedy  by  a  civil  action  $  and 
therefore  tnatupon  an  indictment  for 
a  perjury  upon  the  statute  he  is  not  a 

food  witness  although  he  would  have 
een  a  good  witness  upon  an  indict- 
ment at  common  law,  see  also  Gilb. 
£y.  111.  Bull.  N.  P. 289. 
(m)  Reg.  V.  Mnscot,  10  Mod.  193.- 
(ft)  AtUey  Vol.  1.  p.  334. 


6M 


Of  Eoidence. 


[book  VI, 


Of  county. 


Of  palish. 


Surveyor. 


inhAbitants, 
in  cases  of  pe- 
nalties given 
to  the  poor. 


Removal  of 
incompetency 
from  interest. 


Husband  and 
wife; 

for  each 
other ; 


against  each 
other; 


not  compe- 
tent, even  by 
coQsent; 


or  corporate  bodies  for  not  repairing  bridges,  inhabitants  of 
counties  may  be  witnesses  by  the  stat.  1  Ann.  stat.  1.  c.  18.  s.  13.  (o) 
Even  before  this  statute  such  evidence  had  been  thought  admis- 
sible from  necessity,  (p)  In  all  cases  relative  to  the  execution  of 
the  highway  act,  the  inhabitants  of  a  parish  or  place  are  competent 
witnesses  by  stat.  13  Geo.  3.  c.  7&  b.  77*(9)  &nd  by  s.  68.  of  the 
same  act,  the  surveyor  of  the  parish  or  place  is  a  competent  wit- 
ness, though  part  of  his  salary  may  arise  from  forfeiture.  Where 
pecuniary  penalties  are  directed  to  be  applied  to  the  use  of  the 
poor,  or  for  the  benefit  and  exoneration  of  the  parish  or  other 
place,  the  inhabitants  are  rendered  competent  witnesses  on  the' 
trial  of  the  offender,  by  stat.  27  Geo.  3.  c.  29.  provided  the  pe- 
nalty imposed  by  the  act  of  parliament  does  not  exceed  twenty 
pounds.  Before  this  act,  an  inhabitant  ipaAed  to*  the  poor  would 
have  been  incompetent,  (r) 

As  to  the  removal  of  the  incompetency  of  a  witness,  who  ap^ 
pears  to  be  interested,  by  a  release,  see  ant€y  p.  377* 

It  has  been  already  observed,  that  no  tie  of  relationship  will 
create  an  interest  disqualifying  as(  a  witness,  except  that  of  hus- 
band and  wife«  They  cannot  be  admitted  to  be  witnesses  either 
for  or  against  each  other  |  for,  since  their  interests  are  absolutely 
the  same,  they  cannot  swear  for  the  benefit  of  each  other,  any 
more  than  a  man  can  attest  for  himself  ;(jr)  therefore,  Uie  wife  of  a 
prisoner  cannot  give  evidence  for  him,  nor  for  any  one  of  several 
others  indicted  with  him,  where  a  joint  offence,  as  a  conspiracy,  is 
charged,  and  an  acquittal  of  all  the  others  would  be  a  ground  of 
discharge  for  her  husband.  (/)  And  they  cannot  be  witnesses 
against  each  other,  by  reason  of  the  dissensions  and  distrusts  that 
it  would  occasion,  inconsistent  with  the  happiness  gf  married  life 
and  the  peace  of  families  ;(k)  and,  therefore,  on  an  indictment  for 
bigamy,  the  first  and  true  wife  cannot  be  admitted  to  give  evi- 
dence against  her  husband  ^(i;)  but,  after  proof  of  the  first  mar- 
riage, the  second  wife  may  be  a  witness.  («c;)  And  so  strictly  is  this 
rule  preserved,  that  in  a  civil  case  Lord  Hardwicke  would  not 
suffer  a  wife  to  give  evidence  for  her  husband,  even  by  consent  of 
the  other  party.(;r)  And  even  after  a  divorce  by  act  of  parlia- 
ment, the  wife  is  not  competent  in  an  action  against  her  husband 
to  give  evidence  of  any  thing  that  happened  during  coverture,  (y) 
on  the  ground  that  the  confidence  which  subsisted  between  them 
at  the  time  shall  not  be  violated  in  consequence  of  any  futoie 


(a)  AntCy  Vol.  L  p.  858. 

(9)  M4. 

(9)  Ante^  Vol.  I.  p.  883,  884.  but 
the  iDhabitaotB  of  a  parish  indicted 
for  not  repairinff  a  highway,  are  act 
competent  to  give  evidence  for  the 
defendants,  aa<«,  p.  608. 

(r)  1  Phil.  Sv.  119. 

(«)  Gilb.  Bv.  119.  8  Hawk.  P.  C. 
C.  46.  ft.  70. 

(<)  AntCy  p.  670.  So  in  the  case  of 
an  aBsaalt,  where  the  cases  of  the  co- 
defendants  cannot  be  separated,  Rez 
V.  Frederick,  8  Stra.  1095. 


{u)  Gilb.  Bv.  119.  8  Hawk.  P.  C. 
c.  46.  8.  70.  Barker  v.  Dixie,  Cas. 
temp.  Hardw.  264. 

(n)  AntCy  Vol.  I.  p.  807. 

(w)  Ikid. 

(r)  Cas.  temp.  Hardw.  864. 

iff)  Monroe  v.  Twisleton,  Peake  fir. 
Appendix.  So  a  widow  cannot  be 
called  by  defendant  to  disclose  ccm- 
▼ersations  between  herself  and  her 
late  husband,  in  anj  action  bj  his  exe- 
cutors. Doker  v,  Hasler,  1  Ry.  &  M. 
190.  ruled  by  Best,  C.  J.  But  see 
Beveridge  «.  Minter,  1  Carr.ft  P.  364. 
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separation,  (a?)  The  rule  however  must  be  understood  as  applying  CoUatcral 
to  cases  where  the  husband  or  wife  are  directly  accused  of  a  crime,  *^**®** 
and  not  as  extending  in  the  same  degree  to  collateral  suits  or  pro- 
ceedings between  third  persons.  It  was,  indeed,  once  held,  in  the 
case  of  Rex  v,  Cliviger,(a)  that  husband  and  wife  in  collateral 
cases  are  not  to  be  permitted  to  give  any  evidence  that  might  even 
tend  to  criminate  each  other ;  for  though  the  evidence  of  the  one 
could  not  be  used  against  the  other  on  a  subsequent  trial  for  the 
offence,  yet  it  might  lead  to  a  criminal  charge,  and  cause  the  other 
to  be  apprehended.  And  the  principle  of  that  decision  would  ex- 
tend to  prevent  the  one  from  being  called  to  contradict  the  other ; 
for  the  tendency  of  the  evidence  of  the  latter  witness  would  be  to 
prove  the  former  guilty  of  perjury. (6)  But  the  rule  laid  down  in 
the  case  of  Rex  v.  Cliviger,  was  much  discussed  in  a  recent  ease. 
Rex  V.  All  Saints,  Worcester,  (c)  in  which  the  Court  of  King's 
Bench  was  of  opinion,  that  it  had  been  expressed  in  terms  too 
large  and  general ;  and  held,  that  where  the  evidence  of  the  wife 
did  not  directly  criminate  the  husband,  (as  in  a  proceeding  relating 
to  other  matters,  and  not  to  any  criminal  chaise  against  him,)  and 
never  could  be  used  against  him,  nor  could  he  ever  be  affected  by 
the  judgment  of  the  Court  founded  upon  such  evidence,  she  was  a 
competent  witness, (rf) 

And  the  reasoning  upon  which  this  decision  is  founded  !s  equally  They  may  be 
strong  to  shew,  that  one  may  be  called  as  a  witness  to  disprove  t^d1ct*cach^" 
what  has  been  stated  by  the  other,  and  that  either  the  party  who  other, 
has  called  the  one,  or  the  opposing  party,  may  call  the  other  for 
the  purpose  of  contradicting,  (e)     The  declarations  of  the  husband  Their  dedara- 
or  wife  are  subject  to  the  same  rule  as  their  evidence.  (/)  ^*°'**- 

Upon  an  indictment  for  forcible  abduction  and  marriage  of  a 
woman,  she  may  be  a  witness  for  the  crown, (^)  or  the  prisoner; (A)  Exccptioni. 
but  this  is  rather  a  case  which  does  not  fall  within  the  general 
rule,  than  an  exception  to  it ;  for  she  is  not  legally  his  wife,  a  con- 
tract obtained  by  force  having  no  obligation  in  law.(t)     Indeed,  if 
the  actual  marriage  is  valid,  (as  where  the  woman  after  abduction  Abduction, 
consents  to  the  marriage  voluntarily,  and  not  induced  by  any  pre- 
cedent menace,)  or  if  the  marriage  has  been  ratified  by  subsequent 
voluntary  cohabitation,  it  has  been  said  she  is  not  competent  for 
or  against  the  prisoner.  (7)     But  there  are  very  considerable  au- 
thorities to  the  contrary.  (A)     And  in  a  late  case  tried  before  Mr. 
Baron  Hullock,  at  Lancaster,  Spring  C.  1827,  Rex  v.  Wakefield  Wakefield'i 
and  Others,  where  the  defendants  were  indicted  for  a  misdemeanor  ^■^« 
in  conspiring  to  carry  away  a  young  lady,  under  the  age  of  six- 
teen, from  the  custody  appointed  by  her  father,  and  to  cause  her 


(2)  By  Lord  Ellenborough,  in  Ave* 
son  V.  Kinnaird,  6  East.  192. 

(a)  2  T.  R.  263. 

(b)  2  T.  R.  268. 

(c)  1  Phil.  Ev.  74. 

{d)  Although  perhaps  she  would  not 
have  been  compellable  to  give  evidence 
tending  to  criminate  her  husband,  1 
Phil.  Ev.  75. 

(e)  Ibid. 

(/)  I  Phil.  Ev.  76. 


(g)  Gilb.  Ev.  180.  1  Hale  P.  C.  801, 
302.     2  Hawk.  c.  46.  9.  78. 

(ft)  Rex  r.  Perry,  at  Bristol,  1794, 
cited  by  Abbott,  C.  J.,  in  Rex  v.  Ser- 
jeant, I  Ry.  &  Mood.  N.  P.  C.  354. 

(0  Gilb.  Ev.  120.  1  Hale  P.  C.  302. 
Bull.  N.  P.  286. 

ij)  1  Hale  P.  C.  302.  1  Phil.  Ev. 
78.     Stark,  Ev.  Pt.  I V.  p. 7 II . 

{k)  4  Blac.  Com.  209.  1  East.  P.  C. 
c.  11.  s.  5.    JntCy  vol.  I.  577. 
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to  marry  one  of  the  defendants ;  and,  in  another  count,  for  con* 
spiring  to  take  her  away  by  force,  being  an  heiress,  and  to  marry 
her  to  one  of  the  defendants ;  the  learned  Baron  was  of  opinion 
that,  even  assuming  the  young  lady  to  be  at  the  time  of  the  trial 
the  lawful  wife  of  one  of  the  defendants,  she  was  a  competent 
witness  for  the  prosecution,  although  there  was  no  evidence  to 
support  that  part  of  the  indictment  which  charged  force.  (/) 

The  wife  is  also  admitted  as  a  witness  against  her  husband,  ex 
necessitate f  in  a  prosecution  of  him  for  offences  against  her  per- 
son, (m)  So  her  dying  declarations  are  admissible  against  him  in 
the  case  of  murder,  {n)  In  an  indictment  of  William  White- 
house  at  Stafford,  upon  Lord  EUenborough's  act,  for  shooting  at 
his  wife,  she  was  admitted  as  a  witness  for  the  prosecution  by 
Mr.  Baron  Garrow,  after  consulting  Holroyd,  J.,  upon  the  ground 
of  the  necessity  of  the  case  5  and  Mr.  J.  Holroyd  sent  Mr.  B. 
Garrow  the  case  of  Rex  v.  Jagger,  Yorkshire  Assizes,  1797>  where 
the  husband  had  attempted  to  poison  his  wife  with  a  cake  in 
which  arsenic  was  introduced,  and  the  wife  was  admitted  to  prove 
the  fact  of  the  cake  having  been  given  her  by  her  husband ;  and 
Mr.  J.  Rooke  afterwards  delivered  the  opinion  of  the  twelve 
Judges  that  the  evidence  had  been  rightly  admitted.  Mr.  J.  Hol- 
royd, however,  said,  he  thought  the  wife  could  only  be  admitted 
to  prove  facts  which  could  not  be  proved  by  any  other  witness. 
So  on  an  indictment  against  a  man  for  beating  his  wife,  she  was 
held  competent,  (o)  And  the  wife  is  always  permitted  to  swear 
the  peace  against  her  husband. (/?)  And  her  affidavit  has  been 
permitted  to  be  read  on  an  application  to  the  Court  of  King's 
Bench  for  an  information  against  the  husband  for  an  attempt  to 
take  her  away  by  force  after  articles  of  separation ;  and  it  would 
be  strange  to  permit  her  to  be  a  witness  to  ground  a  prosecution^ 
and  not  afterwards  to  be  a  witness  at  the  trial.  (9)  And  it  seems 
to  be  now  settled,  that  in  all  cases  of  personal  injuries  committed 
by  the  husband  and  wife  against  each  other,  the  injured  party  is 
an  admissible  witness  against  the  other,  (r) 

But  this  rule  seems  to  be  confined  to  cases  where  the  charge  af- 
fects the  liberty  or  the  person  of  the  wife.  Thus  it  has  been  decidecl^ 
that  in  an  indictment  for  a  conspiracy  in  procuring  a  lady,  then  a 
ward  in  Chancery,  to  marry,  the  wife  was  not  a  good  witness  for 
one  of  the  co-defendants,  u  her  evidence  might  enure  to  the  ac- 
quittal of  her  husband  \{s)  and  since  she  could  not  be  admitted  in 
favour  of  her  husband,  it  follows  necessarily  that  she  could  not 
be  a  witness  against  him.(^}     So  on  an  indictment  against  the 


(/)  See  the  trial,  published  by  Mar- 
ray,  p.  257. 

(m)  Lord  Aud ley's  case,  1  St  Tr. 
393.  This  case  has  been  denied  to  be 
law,  but  is  now  established  by  the 
highest  authorities.  1  Hale  P.  C.  301. 
2  Hawk.  P.  C.  c.  46.  s.  77.  Bull.  N.  P. 
287.  Rex  v.  Serjeant,  1  Hy.  &  Mood. 
354. 

(li)  Woodcock's  case,  1  Leach  500. 
John's  case,  ibid,  504.  n.  (a). 

(0)  By  Lord  Rayinond  on  the  au- 
thority of  Lord  Audley's  case,  Rex 


V.  Azire,  1  Stra.  633.    Boll.  N.  P.  287. 

(p)  Boll.  N.  P.  287. 

\q)  Lady  Lawley's  case,  ibid. 

(r)  1  East.  P.  C.  c.  1 1.  s.  5.  p.  455. 
In  the  Wakefields'  case,  p.  257,  Rul* 
lock,  B.,  said,  "  I  take  it,  it  is  quite 
**  clear  now,  that  a  wife  is  a  compe- 
.  **  tent  witness  against  her  husband  io 
"  respect  of  any  charge  which  affects 
,  •*  her  liberty  and  person." 

(8)  Rex  V.  Locker,  5  Esp.  107. 

(0  1  Ry.  &  Mood.  354. 
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wife  of  W,  S.  and  others,  for  a  conspiracy  in  procuring  W.  S,  to 
marry,  Abbott,  C.  J.,  refused  to  admit  W.  S,  as  a  witness  in  sup- 
port of  the  prosecution. (m) 

In  the  case  of  high  treason  it  has  been  said,  that  a  wife  shall  High  treMoo. 
be  admitted  against  her  husband,  because  the  tie  of  allegiance  is 
more  obligatory  than  any  other  :(t;)  but  there  are  high  authori- 
ties to  the  contrary,  (w) 

Whether  a  woman  who  has  cohabited  with  a  man  as  his  wife.  Competency 
but  who  is  ready  to  swear  she  is  not  married  to  him,  will  be  al-  \i^j^g  g^  a 
lowed  to  give  evidence  on  the  part  of  the  man,  has  been  consi-  wife, 
dered  a  doubtful  question. (x)     On  a  trial  for  forgery,  Lord  Ken- 
yon  refused  to  admit  a  woman  as  witness  for  the  prisoner,  whom 
in  the  course  of  the  trial  he  bad  frequently  alluded  to  as  his  wife, 
but  afterwards,  on  hearing  an  objection  taken  to  her  competency, 
denied  that  they  were  in  fact  married,  (y) 

In  the  case  of  Rex  v.  Perry,  Lord  Chief  Justice  Gibbs  stated,  \^ll  ^^^iutt 
that  he  could  see  no  distinction  between  admitting  a  wife  for  and  fg so/orher* 
against  her  husband.     ^'  The  King  v.  Perry,"  said  Lord  Chief  husband. 
Justice  Abbott,  in  Hex  v.  Serjeant,(s)  ^^  was  much  talked  about  at 
*'  the  time,  and  Chief  Justice  Gibbs  expressed  his  surprise  that 
'^  any  doubt  should  have  been  entertained,  that  a  wife  was  in  all 
'^  cases  a  competent  witness  for  her  husband,  when  admissible 
'*  against  him," 

Anciently  the  rule  was,  that  if  there  were  any  objection  to  the  ^Jff|J^™*? 
competency  of  a  witness,  he  should  be  examined  on  the  voire  when  to  be  * 
direy{a)  and  it  was  too  late  after  be  was  sworn  in  chief,  (b)     But  taken; 
for  the  convenience  of  the  Court,  and  the  furtherance  of  justice,  (aa 
ihe  incompetency  may  not  at  first  be  suspected,)  the  rule  is  now 
BO  far  relaxed,  that  if  it  is  discovered  at  any  part  of  the  trial,  that  a 
witness  is  incompetent,  his  evidence  will  be  struck  out.(c)    With 


(«)  Rex  V.  Serjeaol,  1  Ry.  &  Mood. 
352.  But  it  is  not  necessary,  it  should 
seem,  thai  there  should  he  force  era- 
ployed,  in  order  to  make  the  husband 
or  wife  competent  In  the  case  of  the 
Wakefield8\  before  mentioned,  for  ab- 
duction, Hullock,  B.,  was  of  that  opi- 
jiion,  and  he  mentioned  that  he  had 
seen  a  report  of  the  case  of  Rex  v» 
Perry,  tried  before  Gibbs,  C.  J.,  as 
recorder  of  Bristol,  where  the  wife 
was  held  competent,  and  that  no 
force  was  ased  in  the  abduction  in 
that  case. 

(v)  Bull.  N.  P.  «86.     Gilb.  Ev.  ISO. 

(w)  1  HaleP.C.301.    1  Brown.  47. 

(x)  Campbell  v,  Twemlow,  I  Price 
81.  A  case  not  yet  reported  has  been 
recently  decided  in  the  Common 
Ple«9»  in  the  affirmatiTe. 

(y)  Per  Richards,  B  ,  i  Price  83. 

(s)  lRy.&  Mood.  354. 

{m)  The  voire  dire  is,  when  it  is 
prayed  upon  a  trial  at  law,  that  a 
witness  may  (previously  to  his  giving^ 
evidence  in  the  cause)  be  sworn  io 
$peak  the  truths  (in  old  French  voire 


dire^)  whether  he  shall  lose  or  get  by 
the  matter  in  controversy.  Blount's 
Law  Dictionary. 

(ft)  Turner  t;.  Pearte,  1  T.  R.  719. 

(c)  Turner  v.  Pearte,  1  T.R.  720. 
Howell  V.  Lock,  2  Campb.  15.  Stone 
V.  Blackburn,  1  £sp.  37.  Perigal  v. 
Nicholson,  Wightw.  64.  But  where 
upon  a  trial  for  high  treason  it  ap- 
peared, after  a  witness  had  been  exa- 
mined for  th^  Crown,  without  objec- 
tion on  the  part  of  the  prisoner,  that 
he  had  been  mis-described  in  the  list 
of  witnesses,  which  is  required  by  the 
statute  7  Ann.  c.  81.  s.  14.,  to  be 
given  to  the  prisoner  previous  to  his 
trial,  the  Court  would  not  permit  the 
evidence  of  the  witness  to  be  struck 
out;  but  said,  the  objection  ou^ht 
to  have  been  taken  in  the  first  in- 
stance; otherwise,  a  party  might  take 
the  chance  of  getting  evidence  which 
he  liked,  or  if  he  disliked  the  testi- 
mony, he  might  then  get  rid  of  it 
on  the  ground  of  misdescription. 
Rex  r.  Watson,  2  Slark.  N.  P.  C.  168. 
And   upon  this  ground,  Mr.  Starkie 
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respect,  however,  to  the  power  of  queBtioniqg  a  witness  for  the 
purpose  of  discovering  his  incompetency,  there  is  still  a  material 
difference,  which  will  presently  be  pointed  out,  between  an  exa- 
mination on  the  voire  dire,  and  one  after  the  witness  has  been 
fiworn  in  chief. 

The  party  against  whom  a  witness  is  called,  may  examine  him 
respectmg  his  interest  on  the  voire  dire,  or  may  call  another  wit* 
ness,  and  produce  other  evidence  in  support  of  the  objection .(rf) 
The  old  rule  is  said  to  have  been,(e)  that  if  the  witness  were  ex- 
amined by  the  opposite  party  as  to  the  fact  of  the  objection,  and 
denied  it  upon  his  oath,  the  party  would  not  be  at  liberty  to  call 
afterwards  another  witness  to  prove  it,  in  order  to  repel  him  from 
giving  evidence,  unless  the  other  side  acquiesced.  But  the  mo- 
dern and  more  convenient  practice  seems  to  be,  that  if  the  fact 
of  incompetency  is  satisfactorily  proved,  the  witness  will  be  in- 
competent, although  he  may  have  ventured  to  deny  it  on  the 
voire  dire.  And  if  the  opposite  party  raise  the  objection  of  in- 
terest by  independent  evidence,  and  without  putting  a  question  to 
how  repelled,  the  witness,  then  the  party  who  has  called  him  cannot  be  allowed 
to  put  a  question  to  him  in  order  to  repel  the  objection.  (/) 

An  examination  on  the  voire  dire  is  allowed  to  be  conducted 
without  strict  regard  to  the  general  rule  of  evidence,  which  re- 
quires the  best  possible  proof  of  a  fact,  and  admits  no  other.  Thus 
a  witness  may  be  examined  as  to  the  contents  of  a  written  docu- 
ment without  a  notice  to  produce ;  (g)  for  the  party  objecting 
could  not  know  previously  that  the  witness  would'be  called,  and 
consequently  might  not  be  prepared  with  the  best  evidence  to  es- 
tablish his  objection. (A)  And  the  same  relaxation  is  allowed  in 
removing  an  objection  of  incompetency  as  in  raising  it.  Thus, 
where  in  an  action  brought  by  a  chartered  company,  a  witness 
for  the  plaintiffs  admitted,  on  the  voire  dire,  that  he  had  been  a 
freenuui  of  the  company,  but  added  that  he  was  then  disfran- 
chised. Lord  Kenyon  ruled,  that  it  was  not  necessary  to  prove  the 
disfranchisement  by  the  regular  entry  in  the  company  s  books, 
and  that  the  witness  was  competent,  (t)  So  where  a  witness  was 
objected  to  as  next  of  kin  in  an  action  by  an  administrator,  bat 


Mode  of  etA- 
mination  on 
voire  dire. 


expresses  his  opinioD,  that  s  party 
who  is  co^izant  of  the  interest  of 
the  witness  at  the  time  he  is  called,  is 
bound  to  make  his  objection  in  the 
first  instance.    Ev.  Pt.  IV.  p.  757. 

(d)  Ptr  Hallock,  B.,  Wakefield's 
case,  p.  157. 

(e)  By  Lord  Hardwicke  in  Lord 
LoTafs  case,  9  St.  Tr.  647.  See  also 
the  observations  of  Parker,  C.  J.,  in 
Rex  V.  Muscot,  10  Mod.  193.,  in 
which  case  it  was  asserted,  but  oyer- 
ruled,  that  in  criminal  cases  there 
could  be  no  examination  on  the  voire 
dire, 

if)  1  Phil.  Et.  123. 

(g)  Howell  V.  Locke,  S  Campb.  15. 

{h)  But  if  the  witness  produces  the 
instrument  on  which  the  objection  to 
his  competency  rests,  it  ought  to  be 


read.  Bj  Abbott,  C.  J.,  Butler  r*  Car- 
ver, 9  Stark.  434. 

(0  Butcher's  Company  o.  Jones,  1 
Esp.  162.  See  also  Botham  v.  Swin- 
dler, 1  Esp.  164.  S.C.PeakeN.P.C.9l9. 
where  the  witness  was  allowed  to  re* 
move  an  objection  of  interest  raised 
on  the  vHre  dire  by  his  own  state- 
ment that  he  had  become  a  bank- 
rupt, and  his  estate  bad  been  assigned. 
See  also  Rex  v,  Gisburn,  15  East  57. 
So  where  a  bankrupt  called  as  a  wit- 
ness stated  on  the  twtre  dire  that  he 
had  obtained  his  certificate  and  re- 
leased his  assignees,  Park,  J.,  held 
him  competent,  without  production 
of  the  release.  Carlisle  v.  Bady,  1 
Carr.  &  P.  834.  See  also  Bunter  «. 
Warn,  1  B.  &  C.  689. 
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on  re-examination  answered  that  he  had  released  all  his  interest, 
this  was  held  by  Lord  Ellenborough  to  remove  the  objection.  (A) 

But  it  is  only  on  the  voire  dire  that  the  general  rules  of  evi* 
dence  are  thus  relaxed,  for  although  objections  to  the  competency 
of  a  witness  may  now  be  made  at  any  stage  of  the  trial,  yet  they 
are  not  to  be  attended  with  the  privileges  of  an  examination  upon 
the  voire  dire.  Thus  a  witness  cannot  be  cross-examined,  for  the^ 
purpose  of  shewing  him  incompetent,  as  to  what  interest  he  takes 
under  a  will,  for  the  will  itself  should  be  produced.  (/)  So  where 
a  party,  who  calls  a  witness,  attempts  to  remove  the  objection  by 
other  independent  proof,  and  not  on  the  voire  dire,  he  will  then 
be  subject  to  all  the  general  rules  of  evidence.  Thus  where  an  ob- 
jection, on  the  ground  of  interest,  had  been  raised  by  the  defend- 
ant to  a  witness  of  the  plaintiff,  who  called  another  to  prove  that 
the  former  witness  had  been  released,  it  was  held  that  he  could  not 
be  allowed  to  speak  of  the  contents  of  the  release,  but  the  release 
itself,  if  not  lost  or  destroyed,  must  be  produced,  (m)  So  where  the 
objection  is  not  raised  on  the  voire  dire^  but  appears  in  evidence 
in  any  other  manner,  the  other  party  in  answering  it  is  bound  by 
the  usual  rules  of  evidence,  (n) 

It  is  no  exception  against  a  person  giving  evidence  for  or  against  Judge  or  juror 
a  prisoner,  that  he  is  one  of  the  judges  or  jurors  who  is  to  try  competent, 
him.  (o)     And  in  the  case  of  Hacker,  two  of  the  persons  in  the 
commission  for  the  trial,  came  off  from  the  bench,  and  were 
sworn,  and  gave  evidence,  and  did  go  up  to  the  bench  again  during 
his  trial,  (p) 


SECTION  II. 

Of  Privileged  Communicationsj  and  other  Matters  which  a 

Witness  may  not  Disclose, 

A  witness  when  free  from  all  the  preceding  objections  to  his  Privileged 
competency,  is  to  be  sworn  to  speak  the  truth,  the  whole  truth,  communica- 
and  nothing  but  the  truth.    But  this  form  of  oath,  absolute  as  it  *'^"*' 
seems,  must  be  taken  with  an  implied  reservation,  that  the  witness 
is  not  to  disclose  any  facts  within  bis  knowledge,  which,  by  the 
law  of  the  land,  founded  on  considerations  of  justice,  and  of  public 
policy,  he  is  forbidden  to  make  known.    Of  such  a  nature  are  pro- 
fessional communications  between  a  client  and  his  attorney,  soli- 
citor, or  counsel,  and  matters  connected  with  the  government  of 
the  country.  (9) 

(At)  Ingram  v.  Dade,  MS.  1  Phil.  £t.  (a)  8  Hawk.  P.  C.  c.  46.  s.  83. 

124.  (p)  Ibid, 

(/)  Howell  v.  Lock,  2  Campb.  14.  (q)  It  seems,  however,  to  have  once 

(m)  Corking  v.  Jarrard,  1  Campb.  been  thought  necessary  to  vary  the 

S7.  form  of  the  oath  on  an  occasion  of 

(n)  Botham  v.  Swingler,  \  £sp.  N.  this  sort,    in  the  case  of  Spark  o. 

P.  C.  165  ,  by  Lord  Kenyon.  MiddUton,  12  Yin.  Abr.  Ev.  B.  a.  4.  p. 
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Between  client 
and  attoraej, 
or  counsel. 


Rale  confined 
Co  legal  ad- 
visers. 


Arbitrator. 


The  law  attaches  so  sacred  an  inviolability  to  commnnications 
between  a  client  and  his  legal  advisers^  that  it  will  neither  oblige 
nor  8u£Fer  persons  so  employed  to  reveal  any  facts  confidentially 
disclosed  to  them  at  any  period  of  time,  neither  after  their  em- 
ployment has  ceased  by  dismissal  or  otherwise,  nor  after  the  cause 
in  which  they  were  engaged  is  entirely  concluded.(r)  The  privilege 
of  not  being  examined  on  such  subjects  is  the  privilege  of  the 
client,  aad  not  of  the  attorney  or  counsel ;(«)  and  it  never  ceases. 
"  It  is  not  8uj05cient,'*  said  Mr,  J.  Buller,(/)  "  to  say  that  the  cause 
^^  is  at  an  end  :  the  mouth  of  such  a  person  is  shut  for  ever/'  And 
it  makes  no  difference  that  the  client  is  not  in  any  shape  party  to 
the  cause  before  the  Court.(w) 

The  privilege  is  strictly  confined  to  communications  made  to 
counsel,  solicitors,  and  attorneys. (or)  No  other,  however  con- 
fidential, or  whatever  be  the  relation  or  employment  of  the  party 
entrusted,  are  privileged.  Therefore  all  other  professional  persons, 
whether  physicians,  surgeons,  or  clergymen,  are  bound  to  disclose 
the  matters  confided  to  them.(y)  Thus  where  the  prisoner  being 
a  Papist,  had  made  a  confession  before  a  Protestant  clergyman  of 
the  crime  for  which  he  was  indicted,  that  confession  was  permitted 
by  BuUer,  J.,  to  be  given  in  evidence  on  the  trial,  and  the  prisoner 
was  convicted  and  executed,  (z)  So  a  steward,  servant,  or  private 
friend,  is  bound  to  disclose  a  communication,  however  confi- 
dential.(a)  And  in  a  case  where  a  clerk  to  the  commissioners  of 
the  property-tax  was  required  to  prove  the  defendant  to  be  a  col- 
lector, and  he  objected,  because  he  had  taken  an  oath  of  office,  not 
to  disclose  what  be  should  learn  as  clerk  concerning  the  property- 
tax,  except  with  the  consent  of  the  commissioners,  or  by  force  of 
an  act  of  parliament,  it  was  held  that  he  was  bound  to  give  his 
testimony ;  and  that  the  evidence  which  a  witness  was  called 
upon  to  give  in  a  court  of  justice,  was  to  be  considered  as  an  im- 
plied exception  in  the  act.(£)  An  arbitrator  cannot  be  permitted 
to  disclose,  in  an  action  for  a  malicious  holding  to  bail,  what  trans- 


38.  1  Keb.  505,  Mr.  Aylott  having  been 
counsel  for  Ihe  defendant,  desired  to 
be  excused  to  be  sworn  on  the  gene- 
ral oath  iis  witness  for  the  plaintiff 
to  pve  the  whole  truth  in  evidence, 
which  the  Court,  after  some  dispute, 
granted,  and  that  he  should  only  re- 
veal such  things  as  he  either  knew 
before  ho  was  counsel,  or  that  came 
to  his  knowledge  since  by  other  per- 
sons)  and  the  particulars  to  whicn  he 
was  to  be  sworn,  were  particularly 
proposed,  viz.  what  he  knew  concern- 
ing the  will  in  question ;  whether  he 
knew  anything  of  his  own  knowledge, 
(r)  Lord  Say  and  Seale*s  case,    10 
Mod.  41.    Wilson  v.  Kastall,  4  Term 
Rep.  759.  in  the  judgment  of  Bu Her, 
J.     Sloman  v.  Heme,  SBsp.  N.  P.  C. 
695.    Rex  V.  Withers,  2  Campb.  578. 
ParkluHSt  v,  towten,  SSwanst  194, 
991.  Bchards  o.  Jackson,  ISVes. 
474.  ^^ 


(«)  10  Mod.  40.  Bull.  N.  P.  284. 
But  if  the  client  waive  his  priTilege, 
the  witness  may  be  examined.  Merle 
V.  More,  1  Ry.  &  Mood.  N,  P.  C.  S90. 

(I)  4T.  R.  759. 

(«)  Rex  o.  Withers,  2  Campb.  578- 

(x)  4T.  R.  758.  Rex  v.  Duchess 
of  Kingston,  1 1  St.  Tr.  246. 

(y)  md. 

(«)  Rex  V.  Sparkes,  cited  in  Da 
Bonne  t;.  Levette,  Peake  N.  P.  C.  78. 
in  which  latter  case  Lord  Kenyon  said' 
he  should  have  paused  before  he  ad- 
mitted such  evidence.  But  the  point, 
that  confessions  to  clergymen  mre  not 
privileged,  has  been  fully  eslablisbed 
oy  the  recent  decision  of  the  twelve 
Judges,  on  a  case  reserved.  See  Gil- 
haars  case,  pott.  Chap.  H.  s.  1. 

(a)  Vaillant  9.  Doderoead,  2  Atk.  524. 
Lord  Falmouth  v.  Moss,  1 1  Price  455. 

{h)  Lee  17.  Birreil,  3  Campb.  337. 
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pired  before  him  upon  the  examination  of  the  parties  themselves, 
or  on  an  inspection  of  the  plaintiff's  books,  upon  the  principle 
that  the  parties  themselves  could  not  have  been  examined  in  the 
former  cause,  nor  the  plaintiff  compelled  to  produce  his  books  ;(c) 
but  he  may  be  called  to  prove  what  matters  were  claimed  before  him 
on  a  reference  :(d)  he  cannot,  however,  be  admitted  or  called  on 
to  give  evidence  of  any  concessions  made  by  one  party  during  the 
reference  for  making  his  peace,  and  getting  rid  of  the  suit,  al- 
though, as  to  regular  admissions  by  the  parties,  there  is  no  ob- 
jection  to   his  testimony.(e)     A  person  who  acts  as  an   inter-  Interpreur. 
preter,  (/)  or  agent,  (^)  between  the  attorney  and  his  client,  or  Agent. 
the  attorney's  clerk,(A)  cannot  be  called  on  to  reveal  a  confidential  Clerk, 
communication,  for  they  stand  precisely  in  the  same  situation  as 
the  attorney  himself,  and  are  considered  as  his  organs.    So  a  bar- 
rister's clerk  cannot  be  called  to  prove  his  master's  retainer,  (a) 

It  has  been  held,  that  a  person  who  is  consulted  confidentially  Person  con- 
on  the  supposition  of  his  beinff  an  attorney,  when  in  fact  he  is  »"^^^  **  *^^ 

*  ftttomcT  not 

not  one,  is  'compellable  to  answer,  (a)     And  propositions  which  jj^j^j,  j^n^, 

the  attorney  of  one  party  has  been  professionally  entrusted  to 

make  to  another  party,  though  they  are  not  to  be  disclosed  by 

the  attorney  himself,  may  yet  be  proved  by  another  vritness  who 

was  present  when  they  were  delivered,  (a)     And  communications 

made  to  a  person  by  profession  an  attorney,  but  not  employed  as  Attorney  not 

an  attorney  in  the  particular  business  which  is  the  subject  of  en-  consulted  as 

quiry,  are  not  privileged,  though  they  may  have  been  made  con-  ^^^  ' 

fidentially.(&) 

It  now  remains  to  be  considered,  what  sort  of  communications  What  sort  of 

• 

made  to  an  attorney,  solicitor,  or  counsel  by  his  client  are  entitled  f^^^k^J^'p^ 
to  protection.    A  very  eminent  writer  on  the  Law  of  Evidence  (w)  attorney  and 
has  Iwd  it  down,  that  the  privilege  of  the  client  is  not  confined  to  client  are  pri- 
cases  only  where  he  has  employed  the  attorney  in  a  suit  or  cause  ^i^cs**^- 
but  extends  to  all  such  communications  as  are  made  by  him  to  the 
attorney  in  his  professional  character  and  with  reference  to  pro- 
fessional business.     And  this  opinion  has  been  confirmed  by  the 

(e)  Habershon  v,  Troby,  3  Esp.  38.  authorities,  and  may  be  considered  to 

by  Lord  Keoyon.  have  been  over-ruled  by  the  Duchess 

(d)  Martin    v,   Thorntoo,  4  Esp.  of  Kio^^ston^s  case,  and  Wilson  v.  Ras- 
181.  by  Lord  Alvanley^  tall,  ubi  supra. 

(e)  Slack  v.  Buchannan,  Peak.  N.         (/)  Du  Bonnev.  Levette,  PeakeN. 
P.  C.  6.    Westiake  r.  Collard,  Bull.      P.  C  78. 

N.  P.  S36.    Martin  v.  Thompson,  4  (g)  Parkins  v.  Hawkshaw,  2  Stark. 

Esp.  181.  It  is  said  in  Bull.  N.  P.  984.  239 . 

that  a  trustee  shall  not  be  a  witness  to  ih)  Taylor  v,  Forster,  2  Carr  &  P. 

betray  the  trust;  and  a  case  is  cited,  195. — See  Webb  v.  Smith,  2  Carr&  P. 

Holt  V.  Tyrrel,  Dvhere  the  defendant  337. 

pleaded  to  debt  on  bond,  the  statute  (0  Foote  v,  Hayne,  1  Ry.  &  Mood. 

of  baying  and  selling  offices,  and  upon  N.  P.  C.  165. 

the  trial,  a  witness  was  called  to  give  (s)  Fountain  v.  Young,  6  Esp.  113. 

an  account  upon  what  occasion  the  (a)  Gainsfordo.  Grammar,  2Caropb. 

bond  was  given^  and  Lord  C.  J.  Holt,  10. 

refused  to  admit  him,  because  he  was*  (b)  Wilson  v.  Rastall,  4  T.  R.  753. 

privately  entrusted  by  both  parties  to  760.  and  see  post,  p  614. 

nuike  the  bargain,  and  to  keep  it  ae«  (ri)  Phillipps  on  Evidence,  p.  134. 

cret.  But  this  is  contrary  to  the  later 
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court  of  Common  Pleas  in  the  case  of  Cromack  v*  Heathcote,(c) 
where  it  was  heM  that  an  attorney  to  whom  an  application  had 
been  made  to  draw  an  assignment  of  goods  which  he  declined  to 
do,  could  not  be  allowed  to  disclose  that  circumstance,  a  question 
having  arisen  whether  an  assignment,  subsequently  drawn  by  an- 
other attorney,  was  fraudulent.  And  in  that  case  a  very  learned 
person  {d)  said,  that  if  an  attorney  were  to  be  consulted  on  the 
title  to  an  estate,  he  would  not  be  at  liberty  to  disclose  any  infor- 
mation thus  communicated  to  him  to  the  prejudice  of  his  client. 
And  Sir  J.  Leach,  Vice-Chancellor,  in  Walker  v.  Wildman,  (e) 
considered  the  protection  to  extend  to  every  communication  made 
by  the  client  to  his  counsel,  or  attorney,  or  solicitor,  for  profes- 
sional purposes.  (/)  But  Lord  Tenterden  has  several  times  ex- 
pressed both  before  and  since  the  case  of  Cromack  .t;.  Hcathcote, 
at  nisi  prius,  a  contrary  opinion,  {g)  In  Williams  v,  M undie  his 
Lordship  said,  ^'  The  rule  I  have  invariably  laid  down  is,  that 
^^  what  is  communicated  for  tae  purpose  of  bringing  an  action  or 
'^  suit,  or  relating  to  a  cause  or  suit  existing  at  the  time  of  the 
'^  communics^tion,  is  confidential  and  privileged ;  but  what  an  at- 
*'  torney  learns  otherwise  than  for  the  purpose  of  a  cause  or  suit, 
*^  I  think  he  is  bound  to  communicate.^'  (A) 
Attorney  not  An  attorney  will  not  be  allowed  to  produce  a  deed  which  has 
produce  docu-  ^^^^  deposited  with  him  confidentially  in  his  professional  cha- 
ments,  &c.  de-  racter :  and  if  the  deed  has  been  obtained  out  of  his  hands,  for 
posited  with  the  purpose  of  being  produced  in  evidence  by  another  witness,  it 
im  vhis  cannot  be  received.  Thus  a  copy  of  a  deed  which  had  been  ob- 
tained from  one  who  had  formerly  been  entrusted  with  the  original 
in  his  professional  character  as  an  attorney,  is  not  good  secondary 
evidence  against  his  client.  (?')  So  on  a  prosecution  for  the  forgery 
of  a  promissory  note,  an  attorney  who  had  acquired  possession  of 
the  note  in  his  professional  character  from  the  prisoner,  was  not 
compelled  or  allowed  to  produce  it,  although  subpoenaed  so  to 
do,  and  although  he  was  not  employed  professionally  for  the  pri- 
soner at  the  trial,  but  was  originally  consulted  about  the  note,  for 
the  purpose  of  suing  the  party  upon  it  whose  name  was  charged 


lim  by  his 
client. 


(c)2Brod.  &BiD|.  4. 

{d)  Richardson,  J. 

{e)  6  Madd.  47. 

(/)  And  from  the  cases  of  Brard  v. 
Ackermaii,  5  Esp.  120.  and  Hobsoa  v. 
Kemp,  5  Esp.  52.,  it  appears  that  Lord 
Ellenborough  was  of  the  same  opi- 
nion. 

ig)  Wadsworth  v.  Harashaw,  2 
Brod.  &  Bine*  5.  n.  (a),  Manning*8 
Dig.  874.  Williams  v.  Mundie,  1  Ry. 
&  Mood.  N.  P.  C.  34. 

{h)  His  Lordship  further  said,  ''this 
'*  rule  was  adopted  by  the  court  of 
'*  King*!  Bench,  on  a  motion  for  a 
**  new  trial  in  a  case  that  had  been 
"  tried  on  the  Midland  Circuit,  in 
''  which  Serft.  Adair  was  counsel.*- 
'*  This  is  not  the  first  time  the  ques- 


"  tion  has  arisen  here,  and  it  is  one 
"  to  which  I  have  given  much  con^- 
'*  deration.*'  See  nowever  his  Lord- 
ship's judgment  in  the  Easter  Term 
following,  in  the  case  of  Bramwell  r. 
Lucas,  2  Barn.  &  Cress.  749. 

(t)  Fishers.  Heming,  MS.  1  Phil. Ev. 
132.  ewr.  Bay  ley,  J.,  who  said,  '*  the 
*'  attorney  could  not  give  parol  evi- 
**  dence  of  the  contents  of  the  deed, 
''  so  neither  can  he  furnish  a  copy* 
"  He  ought  not  to  have  commuoicat- 
'*  ed  to  others  what  was  deposited  witk 
'*  him  in  confidence,  whether  it  was  m 
"  writing  or  verbal  communication. 
"  It  is  tie  privilege  of  his  client  and 
'<  continues  from  first  to  last*'  See 
also  Copeland  v.  Watts,  1  Stark.  N. 
P.  C.  93. 


<< 
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to  be  forged,  (y)  So  in  the  case  of  Rex  v.  Dixon  (i)  it  was  held  by 
Lord  Mansfield,  and  the  rest  of  the  court,  that  an  attorney,  who 
had  been  served  with  a  subpoena  duces  tecum  out  of  the  crown- 
office  to  produce  certain  vouchers  which  his  client,  a  Mr.  Peach, 
had  exhibited  and  relied  upon,  before  a  Master  in  Chancery,  and 
which  subpoena  had  been  served  on  the  attorney  in  order  to  found 
a  prosecution  for  forgery  against  his  client,  was  not  bound  to  pro- 
duce these  required  vouchers.  (/)  A  barrister  cannot  be  called  to  Counsel, 
prove  what  was  stated  by  him  on  a  motion  before  the  court,  (m) 
And  the  Attorney-General,  if  questioned  as  to  the  reasons  for  filing  Attomey-ge- 
an  ex  officio  information,  may  refuse  to  answer,  (w)  wstfX, 

An  attorney  may  be  examined  like  any  other  witness  to  a  fact  as  to  what 
which  he  knew  before  his  retainer,  that  is  before  he  was  addressed  facts  an  attor- 
in  his  professional  character,  (o)  or  where  he  has  made  himself  a  "^mincdT 
party  to  the  transaction,  ( f)  or  where  he  is  questioned  to  a  col- 
lateral fact  which  he  might  have  known  without  being  intrusted 
as  the  attorney  in  the  cause.  (9)  Thus  he  may  prove  his  client's 
handwriting  though  the  knowledge  was  obtained  from  witnessing 
his  execution  of  the  bail  bond  in  the  action,  (r)  And  he  may  be 
called  to  prove  his  client's  identity,  [s)  And  if  he  is  a  subscrib- 
ing witness  to  a  deed  he  may  be  examined  concerning  the  execu- 
tion. (/)  Or  if  the  question  be  about  a  razure  in  a  deed  or  will, 
he  may  be  examined  whether  he  had  ever  seen  such  deed  .or  will 
in  other  plight,  for  that  is  a  fact  of  his  own  knowledge ;  but  he 
ought  not  to  be  permitted  to  discover  any  confessions  which  his 
client  may  have  made  to  him  on  such  head,  (t/)  So  if  the  attor- 
ney were  present  when  his  client  was  sworn  to  an  answer  in 
Chancery,  upon  an  indictment  for  perjury,  he  would  be  a  witness 
to  prove  the  fact  of  taking  the  oath,  for  it  is  a  fact  in  his  own 
knowledge,  and  no  matter  of  secresy  committed  to  him  by  his 


(j)  Hex  V.  Smith,  C9T,  Holroyd,  J. 
MS.  1  Phil.  £▼.  138. 

(Jr)  3  Burr.  1687,  cited  by  Lord  El- 
leoborough  in  Amey  v.  Long,  9  East. 
485. 

(/)  See  also  Laing  r.  Barclay,  3 
Stark.  38.,  where  it  was  held  by  Ab- 
bott, C.  J.,  that  a  solicitor  under  a 
commission  of  bankrupt  was  not 
bound  to  produce  the  proceedings 
under  the  commission  in  a  collateral 
action,  where  the  production  might 
tend  to  the  detriment  of  his  clients, 
see  also  Harris «.  Hill,  3  Stark.  N.  P.  C. 
140.  S.  C.  1  Dowl.  &  Ry.  N.  P.  C.  17. 
Rex  V.  Upper  Boddington,  8  Dowl.  & 
Ry.  726. 

(ffi)  Curry  v.  Walter,  1  Esp.  456. 
eor.  Eyre,  C.  J.,  who  said  it  was  at 
the  option  of  counsel  whether  he 
would  give  his  testimony  or  not.  A 
court  of  equity  will  compel  the  pro- 
duction of  a  case  submitted  to  coun« 
sel,  but  not  his  opinion  on  it,  Preston 
ff.  Carr,  1  Yonnge  &  Jervis  175. 

(«)  Rex  0.  Home,  11  St.  Tr.  883. 


(0)  Cults  u.  PickeriTig,  1  Vent.  197. 
Lord  Say  and  Sealers  case,  10  Mod: 
40.     1  Phil.  £v.  136. 

(p)  Duffinv.  Smith,  PeakeN.P.C. 
108.    Robson  V.  Kemp,  5  Esp.  52. 

iq)  Bull.  N.  P.  284.  1  Phil.  Ev. 
136. 

(r)  Hurd  ».  Moring,  1  Carr  &  P. 
372.,  ruled  by  Abbott,  C.  J. 

(f)  Studdy  V,  Saunders,  2  Dow.  & 
Ry.  347.,  but  see  Parkins  «.  Hawk- 
shaw,  2  SUrk.  N.  P.  C.  230. 

(f)  Doe  t^.  Andrews,  Cowp.  846. 
RolKson  V.  Kemp,  4  Esp.  235.  S.  C. 
5  Esp.  52.  For  if  an  attorney  puts 
his  name  to  an  instrument  as  a  wit- 
ness, he  makes  himself  thereby  a  pub- 
lic man,  and  is  no  longer  clothed 
with  the  character  of  an  attorney : 
his  signature  binds  him  to  disclose 
what  passed  at  the  execution  of  the 
instrument,  but  not  what  took  place 
in  the  concoction  and  preparation  of 
the  deed:  by  Lord  Elfenborough,  5 
Esp.  54* 

(«)  Bull.  N.  P.  284. 
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client,  {v)   So  the  attorney  of  one  of  the  parties  may  be  examined 
as  to  the  contents  of  a  written  notice  which  had  been  received  by 
him  in  the  course  of  a  cause,  requiring  him  to  produce  papers;  (tc^) 
for  the  privilege  only  extends  to  confidential  communications  from 
the  client,  and  not  to  those  from  collateral  quarters  although  made 
to  him  in  consequence  of  his  character  as  an  attorney,  (x)     So 
an  attorney  who  prepares  deeds  which  are  granted  on  an  usurious 
consideration,  may  be  called  as  a  witness  to  prove  the  usury :  for 
that  does  not  come  to  his  knowledge  in  the  character  of  an  at- 
torney, he  being  as  it  were  a  party  to  the  original  tran8action.(y) 
And  where  an  action  on  a  promissory  note  had  been  compromised 
by  the  defendant's  paying  part  of  the  money  and  giving  a  warrant 
of  attorney  to  confess  judgment  for  the  residue,  and  in  the  interval 
between  the  time  when  the  warrant  of  attorney  was  given,  and 
the  time  the  money  became  due  according  to  the  defeasance  thereof, 
the  plaintiff  told  his  attorney  in  the  suit,  that  he  was  glad  it  was 
settled,  for  that  he  had  not  given  consideration  for  the  note,  and  he 
knew  it  was  a  lottery  transaction  :  it  was  held,  that  the  attorney 
was  admissible  to  prove  this  conversation  in  an  action  to  recover 
back  the  money.  {%)    The  communication,  said  Lord  Kenyon,  was 
not  made  by  the  client  in  confidence  as  instructions  for  conduct- 
ing his  cause ;  on  the  contrary,  the  purpose  in  view  had  been  al- 
ready obtained,  and  what  was  said  was  in  exultation  to  his  attor- 
ney for  having  before  deceived  him  as  well  as  his  adversary,  and  for 
having  obtained  his  suit. 

The  privilege  is  also  confined  to  communications  to  the  at- 
torney in  his  character  of  attorney ;  and,  therefore,  a  communica- 
cjient  not  pri-  tion  made  to  him,  or  question  asked  him  by  his  client,  not  for  the 
nmE«i!i°L*    purpose  of  getting  his  legal  advice,  but  to  obtain  information  as  to 

a  matter  of  fact,  is  not  privileged.  As  when  a  client  asked  his 
attorney  whether  he  could  safely  attend  a  meeting  of  his  creditors, 
called  on  the  attorney's  suggestions,  and  the  attorney  advised  him 
to  remain  at  his  office  for  the  present,  and  he  accordingly  remained 
there  two  hours  to  avoid  being  arrested ;  it  was  held  that  the  at- 
torney might  prove  all  these  facts,  in  order  to  shew  an  act  of 
bankruptcy,  in  an  action  by  his  client's  assignees,  (o)  So  in  the 
case  of  Annesley  v.  Lord  Anglesea,(i)  it  was  held,  that  a  conversa- 
tion which  passed  between  Lord  A.  and  his  attorney  twenty  years 
ago,  respecting  the  prosecution  of  the  plaintiff  for  murder,  was 
not  privileged,  since  it  was  not  matter  of  professional  confidence. 


CommTiiiica- 
lions  between 
attorney  and 
client  not  pri 
vrleged  if  not 
professional. 


(w)  Bull.  N.  P.  284,  «85.  But  he 
is  not  bound  to  speak  to  the  particu- 
lars of  a  bill  of  exchange  intrusted  to 
him  bj  his  client;  for  the  existence  of 
such  a  bill  is  not  a  mere  fact  but  con- 
sists of  circumstances  which  he  came 
to  be  acquainted  with  from  the  deli- 
very of  the  bill  to  him  by  his  client, 
Brard'  v.  Ackerman,  by  Lord  Ellen- 
borough/ 5  Esp.  120. 

(w)  ^pencely  ».  Schulenberg,  7 
East.  S57. 

{s)  So  (semble)  a  letter  written  by 
an  attorney  to  his  client,  and  produc- 
ed with  the  client's  signature  endors- 


ed upon  it,  is  evidence  against  the 
client.  Assignees  of  Meyer  v.  Sefton, 
8  SUrk.  N.  P.  C.  274.  So  an  admis- 
sion of  a  debt  made  by  an  attorney  to 
the  adverse  party,  bj  direction  of  his 
client,  is  not  privileged,  Turner  v. 
Railton,  2  Esp.  474. 

(y)  Duffin  V.Smith,  PeakeN.P.C. 
108.  by  Lord  Kenyon. 

(z)  Cobden  v.  Kendrick,  4  T.  R. 
432. 

(a)  Bramwell  v.  Lucas,  SB.  &  C. 
745. 

{b)  9  St  Tr.  891.  before  the  Barons 
of  the  Exchequer  in  Ireland,  174S. 
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If  an  attorney  or  counsel  be  called  by  his  own  client  to  give  CioM-exRmi- 
evidence,  he  is  not  privileged  from  cross-examination  on  the  same  attorney.  ^ 
matter  as  to  which  he  was  examined  in  chief,  although  it  were  a 
confidential  communication  made  professionally :  but  the  cross- 
examination  must  not  extend  beyond  that  matter,  (c) 

There  are,  besides  these  professional  communications,  a  number 
of  cases  of  a  particular  description,  in  which,  for  reasons  of  pub- 
lic policy,  information  is  not  permitted  to  be  disclosed.     Courts  informen. 
of  justice  will  not  permit  witnesses  to  be  asked  the  names  of 
those  from  whom  they  receive  information  as  to  frauds  on  the 
revenue.  (£{)     In  all  the  trials  for  high  treason  of  late  years,  the 
same  course  has  been  adopted :   and  if  parties  were  willing  to 
disclose  the  sources  of  their  information,  they  would  not  be  suf- 
fered to  do  it  by  the  Judges,  (e)     "  If  the  name  of  an  informer," 
said  Mr.  Justice  BuUer,  in  Hardy's  case,  ^^  were  to  be  disclosed, 
'^  no  man  would  make  a  discovery,  and  public  justice  would  be 
^'  defeated.'^     And  this  privilege  not  only  protects  the  actual  in- 
former himself,  but  those  questions  which  tend  to  the  discovery 
of  the  channels  by  which  the  disclosure  was  made  to  the  offi- 
cers of  justice,  are  not  permitted  to  be  asked.     Thus  a  person  / 
who  has  been  employed  to  collect  secret  information  for  the  Agent  of  go- 
executive  government,  or  for  the  service  of  the  police,  is  not  al-  yemmeBt  or 
lowed  to  reveal  the  name  of  his  employer,  or  the  nature  of  the  po^^ce. 
connexion  between  them;(/)   or  the  names  of  any  persons  to 
whom  he  has  communicated  his  information  for  the  purpose  of  its 
being  transmitted,  (^)  whether  those  persons  were  magistrates,  or 
concerned  in  the  administration  of  government,  or  were  merely 
the  channel  through  which  information  was  conveyed  to  govern- 
ment. (A) 

Upon  the  same  ground  the  Attorney-General  of  Upper  Canada  official  com- 
was  not  allowed  to  be  asked  as  to  the  nature  of  a  communication  muDicatioas. 
made  by  him  to  the  governor  of  the  province.  (?)  So  the  orders 
given  by  the  governor  of  a  foreign  colony  to  a  military  officer 
under  his  command,  ought  not  to  be  produced. (^/)  So  Abbott, 
C.  J.,  refused  to  admit  in  evidence  the  report  of  a  military  court 
of  enquiry,  in  an  action  of  libel  by  an  officer,  respecting  whose 
conduct  the  Court  had  been  appointed  to  enquire  ;  and  his  deci- 
sion was  confirmed  on  error  in  the  Exchequer  Chamber.  (A-)  And 
Lord  Ellenborough  would  not  permit  the  contents  of  a  letter, 
written  by  an  agent  of  government  to  Lord  Liverpool,  then  secre- 
tary of  state,  or  his  Lordship's  answer,  to  be  produced  as  evi- 
dence. (/)     In  Watson's  case,  an  officer  of  the  Tower  of  London 


(c)  Yaillant  v.  Dodemead,  8  Atk. 
584. 

(d)  By  Dallas,  C.  J.,  ia  Home  v.  Ben- 
tinck,  8  Brod.  &  Bing.  168.  Hardy's 
case,  84  How.  St.  Tr.  753.  But  where 
a  person  officiously  interferes  to  in- 
fonn  an?  of  the  constituted  authori- 
ties of  alleged  abuses,  the  communi- 
cation is  not  privileged )  and  if  un- 
true, may  be  considered  malicious 
and  actionable,  Robinson  v.  May,  8 
Smith  3. 

(e)  8  Brod.  &  Bing.  108. 


(/)  84  How.  St.  Tr.  753. 

(g)  84  How.  St.  Tr.  811. 

{h)  By  Abbott,  J.,  in  Rex  v.  Wat- 
son, 8  Stark.  136.  Stone*s  case,  as 
cited  by  Lord  Ellenborough,  ibid. 

(0  Wvatt  V.  Gore,  Holt  N.  P.  C. 
899.,  ruled  by  Gibbs,  C.  J. 

(J)  Cooke  V.  BSaxwell,.  8  Stark. 
N.  P.  C.  185. 

(k)  Home  v.  Lord  F.  C.  Bentinck^. 
8  Brod.  &  Bing.  130. 

(I)  Anderson  «.  Hamilton^  (n.)  8 
Brod.  ft  Bine*  156. 
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was  not  allowed  to  prove  that  a  plan  of  the  Tower,  produced  by 
the  defendant,  was  accurate. (m) 

In  the  case  of  the  Seven  Bishops,  the  clerk  of  the  privy  council 
was  compelled  to  state  what  passed  in  the  council  chamber,  and 
even  what  was  said  by  the  King  himself,  although  the  counsel  for 
the  crown  objected  to  it.(n)  And  the  same  evidence  was  allowed 
in  Lord  Strafford's  ca8e.(o)  But  in  Layer's  ca8e,(/>)  it  seems  to 
have  been  considered  that  the  minutes  taken  before  the  privy 
council  were  not  to  be  divulged ;  and  the  two  other  cases  above 
cited  were  decided  under  the  strong  feelings  which  the, circum- 
stances of  the  times  had  produced,  and  the  latter  in  particular  has 
been  considered  as  a  very  unwarrantable  departure  from  law  and 
justice.  (^) 

A  clerk  attending  upon  a  grand  jury,  shall  not  be  compelled  to 
reveal  that  which  was  given  them  in  evidence,  (c)  and  the  jurors 
themselves  are  bound  by  oath  not  to  disclose  what  passes  before 
them  :  but  it  has  been  held  that  a  grand  juryman  may  be  called 
to  prove  who  was  the  prosecutor  of  an  indictment ;  for  it  is  a 
question  of  fact,  the  disclosure  of  which  does  not  infringe  on  his 
oath.(/) 

A  witness  was  not  allowed  by  Lord  Ellenborough  to  be  asked 
as  to  the  expressions  or  arguments  which  a  member  of  the  House 
of  Commons  had  made  use  of  in  the  House ;  for,  said  his  Lord- 
ship, it  would  be  a  breach  of  duty  in  the  witness  (who  was  a 
member  himself),  and  a  breach  of  his  oath,  to  reveal  the  councils 
of  the  nation  ;(^)  but  as  to  the  fact  of  the  plaintiff's  having  taken 
part  in  the  debate,  he  was  bound  to  answer.  (A) 


SECTION  m. 


Examination 
in  chief. 


How  Witnesses  ought  to  be  examined,  and  what  Questions  they 

may  be  asked,  and  compelled  to  answer. 

Before  a  witness  is  examined,  he  must  be  sworn  in  open  Court. 
The  proper  method  of  administering  the  oath,  and  the  objections 
which  may  be  made  previous  to  the  administration  of  it,  have  al- 
ready been  considered,  (a)  And  the  proper  time  and  mode  of  ob- 
jecting to  the  competency  of  a  witness,  whether  on  the  voire  dire, 
or  at  a  later  stage  of  the  trial,  have  been  discussed  in  the  first 
section  of  this  chapter.  (Z») 

After  a  witness  has  been  regularly  sworn,  the  party  who  has 


(m)  2  SUrk.  148. 

(r)  4  St.  Tr.  346. 

(o)  1  St.  Tr.  783. 

(p)  6  St.  Tr.  288. 

(q)  1  Phil.  £v.  874. 

^)  18  Vio.  Abr.  Evidence  B.  a.  5. 

(/)  Sykes  v.  Dunbar,  Selw.  N.  P. 


1059.,  per  Kenyon,  C.  J. 

(g)  Plankett  v.  Cobbett,    6  Esp. 
1 37.    89  How.  St.  Tr.  7 1 »  78. 

(k)  5  Esp.  137. 

(a)  Jnte^  sect.  1.  p.  591. 

\b)  AntCf  p.  607. 


CHAP.  I.  $  3.]    Examination  of  fVitneaaea.  SHI 

called  him  proceeds  to  examine  him  in  chief;  reflpecting  which 
examination  the  most  important  rule  isj  that  leading  questions  Leading  qaet- 
must  not  be  put  to  the  witness ;  that  is^  questions  which,  being  ^^'^ 
material,  to  any  of  the  points  of  the  issue,  plainly  suggest  to  him 
the  answer  he  is  expected  to  make.  But  this  objection  is  not  al-* 
lowed  to  be  applied  if  the  question  is  merely  introductory,  and 
one  which  if  answered  by  Yes  or  No  would  not  be  conclusive  on 
any  of  the  points  of  the  issue';  for  it  is  neceessary  to  a  certain  ex- 
tent to  lead  the  mind  of  the  witness  to  the  subject  of  the  enquiry,  (c) 

Thus  in  an  action  of  assumpsit  against  two,  in  order  to  prove 
that  the  defendants  were  partners,  the  first  witness  was  asked, 
whether  one  of  them  had  interfered  in  the  business  of  the  other. 
And  upon  this  question  being  objected  to  as  leading.  Lord  Ellen- 
borough  ruled,  that  it  might  properly  be  asked,  (c/)  An  affirma- 
tive answer  to  this  question  would  not  have  been  conclusive,  for  th^ 
defendant  might  have  interfered,  without  making  himself  a  partner. 
So  where  the  mtuess  called  to  prove  the  partnership  of  the  plain-^ 
tiffs,  could  not  recollect  the  names  of  the  component  members  of 
the  firm,  so  as  to  repeat  them  without  suggestion,  but  said  he 
might  possibly  recognize  them,  if  suggested  to  him,  Lord  Ellen- 
borough,  (alluding  to  a  case  tried  before  Lord  Mansfield,  in  which 
the  witness  had  been  allowed  to  read  a  written  list  of  names,)  ruled, 
that  there  was  no  objection  to  asking  the  witness  whether  certain 
specified  persons  were  members  of  the  firm.(e)  Upon  the  trial  of 
Dq  fierenger  and  others,  before  Lord  EUenborough  at  GuildhaU, 
for  a  conspiracy,  it  became  necessary  for  a  witness  (a  post- boy, 
who  had  been  employed  to  drive  one  of  the  actors  in  the  fraud), 
to  identify  De  Berenger  with  that  person ;  and  Lord  EUenborough 
held,  that  for  this  purpose,  the  counsel  for  the  prosecution  might 
point  out  De  Berenger  to  the  witness,  and  ask  him  whether  he 
was  the  person.  (/)  So  in  Rex  v.  Watson  and  Others, (j^)  tried 
at  bar,  upon  its  becoming  necessary  to  identify  three  of  the  pri- 
soners, it  was  objected,  that  the  attention  of  the  witness  was  too 
directly  pointed  to  them;  but  the  Court  held,  that  the  counsel 
for  the  prosecution  might  ask  in  the  most  direct  terms,  whether 
any  of  the  prisoners  was  the  person  meant  and  described  by  the 
witness.  So  where  the  plaintiff's  son,  being  called  as  a  witness 
for  his  father,  was  cross-examined  as  to  the  contents  of  a  letter 
received  by  him  from  the  plaintiff,  which  he  swore  had  been  lost, 
and  mentioned  some  particular  expressions  as  part  of  its  con- 
tents ;  and  witnesses  were  called  on  the  part  of  the  defendant  to 
speak  to  the  contents  of  the  same  letter ;  Lord  EUenborough 
ruled  that  the  defendant's  counsel  might  ask  one  of  them,  who 
had  first  exhausted  his  memory  by  stating  all  he  recollected  of  the 
letter,  whether  it  contained  the  particular  expressions  sworn  to 
by  the  plaintiff's  son  ;  for  otherwise,  said  his  Lordship,  it  would 
be  impossible  ever  to  come  to  a  direct  contradiction.  (A) 

When,  upon  cross-examination;  a  witness  has  denied  having 

(c)  NichoUs  o.  Dowdiog  and  Kemp,  (/)  1  Stark.  Ev.  p.  125. 

1  Stork.  N.  P.  C.  c.  81.  (g)  9  Stork.  N.  P.  C.  128. 

(lO  1  Stork.  N.  P.  C.  81.  (k)  Courteen  v.  Touse,  1  Campb. 

(e)  Acerro  v.  Fetrooi,  1  Stark.  N.P.  43. 
€.100. 
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used  particular  expresaionB,  or  having  made  a  particular  statement 
to  A.  B.,  who  is  afterwards  called  on  the  part  of  the  adverse  party, 
for  the  purpose  of  contradicting  the  first  witness,  by  proving  that 
he  actually  did  speak  the  words,  or  make  the  statement  to  him, 
it  is  very  usual  in  practice  for  the  counsel  of  the  adverse  party,  in 
examining  A.  B.  in  chief  as  his  own  witness,  to  ask  him,  in  the 
first  instance,  whether  the  former  witness,  in  conversing  with  him, 
said  so  and  so,  or  made  such  and  such  a  statement.  And  accord- 
ingly, where  a  witness  of  the  plaintiff's,  in  cross-^examinaUon  had 
been  asked  as  to  some  expressions  he  had  used,  for  the  purpose  of 
laying  a  foundation  for  contradicting  him,  and  he  had  denied  hav- 
ing used  them,  Abbott,  C.  J.,  held,  that  the  defendant's  counael, 
having  called  a  person  to  prove  that  the  former  witness  had  used 
such  expressions,  was  entitled  to  read  to  his  own  witness  the  par- 
ticular words  from  his  brief,  (i)  However,  a  very  able  writer(j) 
has  with  great  force  endeavoured  to  shew,  that  leading  questions 
under  such  circumstances  are  irregular. 

When  a  witness,  by  his  conduct  during  his  examination,  shews 
himself  decidedly  adverse  to  the  party  who  has  called  him,  or  un- 
willing to  give  evidence,  it  is  in  the  discretion  of  the  Judge  to 
allow  the  examination  to  assume  the  form  of  a  cross-examination; 
and  if  a  witness  stands  in  a  situation  which  of  necessity  makes 
him  adverse  to  the  party  calling  him,  it  has  been  held  that  the 
counsel  may,  as  matter  of  right,  cross-examine  him.  {k) 

After  the  examination  in  chief  is  closed,  the  other  party  is  at 
liberty  to  proceed  to  cross-examination,  without  regard  generally 
to  the  rule  restricting  examinations  in  chief  in  respect  i  to  leading 
questions. 

If  the  witness  betrays  a  zeal  agunst  the  cross-examining  party, 
or  shews  an  unwillingness  to  speak  fairly  and  impartially,  he  can- 
not, it  should  seem,  be  led  too  much.(/)  But  where  the  witness  on 
the  other  hand  discovers  an  anxiety  to  serve  the  cross-examining 
party,  although  the  Courts  do  not  usually  exclude  the  counsel,  on 
cross-examination,  from  putting  leading  questions,  it  is  obvious 
that  evidence  so  obtainea  is  very  unsatisfactory,  and  is  open  to 
much  observation,  (m)  And,  although  the  witness  may  be  led  on 
cross-examination  to  bring  him  directly  to  the  point  as  to  the 
answer,  yet  if  he  has  betrayed  an  inclination  to  lean,  and  be  fa- 
vourable tor  the  cross-examining  party,  it  is  not  allowable  to  go  the 
length  of  putting  into  the  witne88*s  mouth  the  very  words  which 
he  is  to  echo  back,  (it) 

A  witness  cannot  be  asked,  upon  cross-examination,  questions 


(t)  Edroonds  o.  Walter,  3  Stark. 
N.  P.  C.  7. 

(j)  1  Phil.  Et.  856. 

{k)  By  Best,  C.  J.,  in  Clarke  r.  Saf- 
fery,  Ry.  &  Mood.  N.  P.  C.  1S6.  In 
Basten  v.  Carew,  ibid,  127.,  Abbott, 
C.  J ,  allowed  the  cros^-examination 
of  an  adverse  witness,  and  said,  *'  I 
**  mean  to  decide  this,  and  no  fur- 
**  ther — ^That  in  each  particular  case 
"  there  must  be  some  discretioii  in  the 
**  presiding  Judge  as  to  the  mode  in 
*'  which  the  ezamination  shall  be  con- 


«<  ducted,  in  order  best  to  answer  the 
"  purposes  of  justice." 

(/)  1  Phil.  £v.  S61. 

(m)  Mr.  Starkie,  in  his  Treatise  oo 
Evidence,  vol.  1.  p.  132.  mentions 
that  he  has  heard  Lord  Tenterden  ex- 
press himself  to  this  effect  more  than 
once. 

(n)  By  Boiler,  J.,  in  Hardy's  case, 
84  How.  St.  Tr.  755.  referring  to  a 
rule  laid  down  on  the  day  berae  by 
Eyre,  C.  J.,  to  the  same  effect 
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which  are  not  in  anyway  relevant  to  the  matters  in  issue  ;(o)  What  may  be 
neither  is  a  question  allowed  to  be  asked,  which^  if  answered  af-  "J^^  ^^   .^ 
firmatively,  would  be  wholly  irrelevant  to  the  issue^  for  the  purpose  nation* 
of  discrediting  the  witness  if  he  answers  in  the  negative,  by  calling  Qaestions 
other  witnesses  to  disprove  what  he  says  ;(p)  but  this  subject  will  p^Qst  not  60 
perhaps  be  more  conveniently  discussed  in  a  subsequent  section,(9)  ""'^ic^"'' 
concerning  the  modes  of  impeaching  the  credit  of  a  witness  ;(r) 
in  which  place  will  also  be  considered  the  obligation  of  a  witness  to  obligation  of 
answer  questions  tending  to  subject  him  to  a  criminal  prosecution  witaess  to  an- 
or  degrading  to  his  character.   It  is,  however,  proper  to  mention  in  JhTanrw*^™ 
this  place  how  far  a  witness  is  compellable  to  answer  a  question,  might  subject 
whereby  he  may  subject  himself  to  a  civil  action,  or  charge  him-  ^^  ^  penalty 
self  with  a  debt    Considerable  doubts  had  been  entertained  upon  ^J^^^' 
this  subject,  before  the  stat.  46  Geo.  3.  c.  37.;  for  the  settlement  dation.  ^^^* 
of  which  it  was  thereby  declared  and  enacted,  that  a  witness  can-  to  a  civil 
not  by  law  refuse  to  answer  any  question  relevant  to  the  matter  in  suit, 
issue,  (the  answering' of  which  haia  no  tendency  to  expose  him  to 
a  penalty  xjr  forfeiture  of  any  nature  whatsoever)  by  reason  only, 
and  on  the  sole  ground  that  the  answering  such  question  may 
establish,  or  tend  to  establish,  that  he  owes  a  debt,  or  is  otherwise 
subject  to  a  civil  suit,  either  at  the  instance  of  his  Majesty,  or  any 
other  per8ons.(^)    This  statute,  however,  does  not  affect  the  right, 
which  the  parties  to  a  suit  have,  of  declining  to  give  evidence  for 
the  opposite  party :  and,  therefore,  upon  an  appeal,  a  rated  inha- 
bitant of  the  appellant  parish  (being  considered  a  party  to  the 
appeal)  cannot  be  compelled,  even  since  the  statute,  to  give  evi- 
dence when  called  upon  by  the  respondents.(/)    And  the  witness 
is  still  privileged  from  answering  any  question,  the  answer  to 
which  might  subject  him  to  a  forfeiture  of  his  estate  y  for  the  sta- 
tute implies,  that  a  witness  may  legally  refuse  to  answer  a  ques- 
tion which  has  a  tendency  to  expose  him  to  a  forfeiture  of  any 
nature  whatsoever,  (u) 

Counsel  upon  cross-examination  cannot  assume  that  the  witness  AsramptioM 
has  made  an  assertion  in  his  examination  in  chief,  which  was  not  f^^row^c^ 
in  fact  made,(t;)  or  put  a  question  which  assumes  a  fact  not  in  minatioii. 
proof.(j7) 


(0)  A  cross-ezamiiiation  as  to  a  fact 
otherwise  irrelevaot,  is  not  warranted 
by  the  circamstance  that  the  adverse 
counsel  opened  it,  without  any  at- 
tempt at  proof,  Lucasv.Novosiiieskiy 
1  £sp.  N.  P.  C.  896. 

(ji)  Po9t.  p.  632. 

{q)  Sect  4. 

(r)  Po9i,  p.  6S«. 

(«)  There  is  a  distinction  between 
the  obligation  of  a  witness^  since  this 
statute,  to  answer  questions,  though 
thev  may  subject  him  to  civil  suits ; 
and  his  obligation  to  produce  wri- 
tings, &c.  under  a  tubpana  duces 
tecum*  For  if  a  iu^pmna  duces  te- 
cum is  served,  the  party  roust  bring 
his  deeds  into  Court  in  obedience  to 
the  sttbpcena,  although  if  he  slatM 


that  they  are  his  title  deeds,  no  Judge 
will  ever  compel  him  to  produce  them, 
Pickering  v.  Noyes,  1  B.  &  C.  S6S. 

(I)  Rex  V,  (Inhab.)  Wobum,  10 
East  395.  But  this  decision  wns  bch 
fore  Stat.  64  6.  3.  c.  170.,  which  pro- 
vides, that  no  rated  inhabitant  of  a 
parish  shall  be  deemed  an  incompo- 
tent  witness  for  or  against  such  parish. 

(tc)  1  Phil.  Ev.  864. 

(v)  Hill  17.  Coombe,  ear.  Abbott,  J., 
Manning's  Digest,  tit.  Witness,  pi. 
S36. 

(4r)  Doe  V.  Wood,  cor.  Abbott,  J., 
ibid.  pi.  237.    The  objection  was  fre- 

auently  taken  and  allowed  during 
lie  proceedings  in  the  Honse  of  Lor£ 
in  the  Queen'fe  case.  See  printed  evi- 
dence. 
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CroBs-exami-  It  is  not  allowable  upon  cross-examination,  to  ask  a  witness  as 
writtenUistru-  *°  ^^  contents  of  written  instruments,  (y)  although  they  are 
ments  j  shewn  to  be  in  the  possession  of  the  opposite  party,  and  notice 

for  the  pur-  has  been  given  to  the  opposite  party  to  produce  them.(2)  Under 
pofle  of  con-  what  circumstances  a  cross-examination  as  to  the  contents  of  a 
tradictioD.  written  document,  for  the  purpose  of  impeaching  the  credit  of 
a  witness,  is  allowable,  will  be  considered  hereafter  in  the  fourth 
section  of  this  chapter.(a) 
Cro88-exami-^  Upon  the  trial  of  Kroehl,  Gibson,  and  Koech,  (i)  for  a  con- 
neu'caUedW  8P™cy,  where  the  three  defendants  defended  separately,  Koech 
oneofseyend  alone  called  witnesses,  and  examined  to  a  conversation  between 
defendantB  himself  and  Kroehl.  The  counsel  for  the  prosecution  was  pro- 
.  °*'®'  ceeding  to  cross-examine   as  to  another  conversation  between 

Koech  and  Kroehl,  when  the  counsel  for  the  prisoner  Kroehl  ob* 
jected,  on  the  ground,  that  the  effect  might  be  to  bring  out  a 
new  case  against  Kroehl,  although  he  had  called  no  witne8t*esy 
and  after  the  case  for  the  Crown  was  finished :  but  Abbott,  J., 
said,  that  as  Koech  had  called  witnesses,  he  could  not  prevent  the 
cross-examination  as  to  any  conversations  that  might  anect  Koech. 
It  might  be  a  matter  for  future  consideration,  whether  the  coiui- 
sel  for  Kroehl,  after  such  evidence,  would  have  a  right  to  ad- 
dress the  jury  upon  it. 
Who  may  be  If  a  witness  be  called  merely  for  the  purpose  of  producing  a 
mT^***"  '^''^tten  instrument,  which  is  to  be  proved  by  another  witness, 
he  need  not  be  sworn,  and  unless  sworn,  he  is  not  subject  to 
cross-examination.  In  Simpson  t;.  Smith  and  another,  (an  action 
for  maliciously,  and  without  probable  cause,  making  a  charge  of 
felony  before  a  Justice  of  the  peace  against  the  plaintiff,  and  causing 
him  to  be  apprehended,  tried  at  Nottingham  Sum.  Ass.  1822,  before 
Holroyd,  J.)  the  plaintiff's  counsel  having  called  upon  the  Jus- 
tice to  produce  the  information  taken  by  him,  which  was  accord- 
ingly produced,  Mras  proceeding  to  prove  the  information  by  the 
Justice's  clerk  i  when  it  was  insisted  by  the  defendant's  counsel, 
that  he  should  be  allowed  to  cross-examine  the  Justice,  who  had 
produced  the  examination :  but  Holroyd,  J.,  held  that  this  could 
not  be  done,  and  that  the  plaintiff's  counsel  might  proceed  to 
prove  the  examination  in  the  regular  manner.(c)  ^ut  where, 
upon  an  indictment  for  perjury,  the  attorney  for  the  prosecution 
was  called  and  sworn,  and  produced  a  copy  of  a  declaration  in  an 
action  brought  by  the  defendant  against  the  prosecutor,  though  he 
was  not  asked  any  question  on  the  part  of  the  prosecution,  Ab- 
bott, C.  J.,  held,  that  tlie  defendant  was  entitled  to  cross-examine 
him.((/)  And  if  a  witness  be  called,  though  it  be  through  neces- 
sity, for  the  purpose  of  the  mere  formal  proof  of  a  document,  this 
makes  him  a  witness  for  all  purposes,  and  he  may  be  cross-exa- 
mined as  to  the  whole  of  the  case,  (e)  So  if  a  witness  has  been 
called  by  one  party,  and  sworn,  the  other  may  cross-examine 

{y)  Saintbill  v.  Bound,  4  Esp.  74.  (ft)  2  Stark.  N.  P.  C.  S4S. 

Howell  V,  Lock,  8  Campb.  14.  \e)  1  Phil.  Et.  850. 

(s)  Graham  r.  Dyster,  8  Stark.  N.  \i)  Rex  o.  Brooke,  8  Stark.  N.  P. 

P.  C.  83.    Sideways  v.  Dyson,  <W.  C.  478. 

49.  {e)  Morgan  v.  Brydges,  8  Stark.  N. 

\fi)  Poit,  p.  6S0, 63 1 .  P*  C.  3 14. 
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him,  though  no  question  has  been  asked  him  in  chief.(/)  So, 
though  the  counsel  for  th^  prosecution  are  not  bound  to  call  every 
witness,  whose  name  is  on  the  back  of  the  indictment,  it  is  usual 
for  them  to  do  so,  and  if  they  decline,  the  Judge,  in  his  discre- 
tion, may,  and  generally  will  call  them,  that  the  defendant  may 
cross-examine  them.(^) 

It  is  reported  to  have  been  ruled  by  Lord  Kenyon,(A)  that  where  Witness  of 
a  witness  has  been  examined  by  one  party,  and  cross-examined  ^^^  PJJJ'y  ^j- 
by  the  other,  and  the  latter  has  afterwards  occasion  to  call  the  ^'^  the 
same  witness  back  as  part  of  his  own  case,  the  privilege  of  cross*  other, 
examination  continues,  and  leading  questions  may  be  put  to  him* 
But  it  has  been  very  properly  remarked,(0  that  the  mode  of  exa- 
mination under  such  circumstances  is  in  truth  regulated,  according 
to  the  disposition  and  temper  manifested  by  the  witness,  by  the 
discretion  of  the  presiding  J udge.(Ar) 

The  object  of  re-examming  a  witness  being  merely  to  explain  Ra-exudna- 
the  facts  stated  by  the  witness  on  cross-examination,  be  cannot  ^^^ 
be  re-examined  as  to  any  facts  unconnected  with  it ;  but  if  any 
material  question  has  been  omitted  in  the  examination  in  chief, 
the  practice  is  to  suggest  it  to  the  Court,  who  will  put  it  to  the 
witness,  or  decline  to  do  so,  at  it's  discretion.(/) 

It  has  already  been  remarked,  that  a  witness  cannot  be  cross-  Examination 
examined  as  to  a  written  document,  in  the  possession  of  the  party  ^jJ^J^*** 
who  calls  bim  ',(m)  and  the  rule  is  general,  that  a  witness  cannot  with  reference 
either  be  examined  in  chief  or  cross-examined  as  to  the  contents  to  written  dor 
of  a  written  document,  not  produced ;  yet,  in  civil  cases,  be  has  *^'''"*"*"' 
sometimes  been  allowed  to  be  examined  as  to  the  general  result 
from  a  great  number  of  documents,  too  voluminous  to  be  read  in 
Court.(rO    So  a  witness  may  refresh  his  memory  by  means  of  a  Written  in- 
written  instrument,  which  cannot  itself  be  legally  produced  in  ■trument  used 

•  1  rm  1  •        <•  It*  to  renresn  me- 

evidence.  Thus,  where  a  receipt  for  money  has  been  given  on  mory. 
unstamped  paper,  it  may  be  used  by  the  witness,  who  saw  it  given, 
to  refresh  his  memory,  (o)  And  where  a  witness,  who  had  re- 
ceived meney  and  given  a  receipt  for  it  which  could  not  be  read 
in  evidence  for  want  of  a  proper  stamp,  had  become  blind,  the  re-  . 
ceipt  was  allowed  by  Abbott,  C.  J.,  to  be  read  over  to  him  in 
Court,  (he  being  informed  that  the  paper  was  in  his  handwriting) 
in  order  to  refresh  his  memory,  (p)  So  to  prove  an  act  of  bank- 
ruptcy committed  some  years  back,  a  deposition  made  at  the  time 


(f)  Phillips  V.  Earner,  1  Esp.  356. 
But  where,' m  an  action  by  the  as- 
signees of  a  bankrupt,  the  petitioning 
creditor  was  called,  for  the  purpose  of 
producing  the  bill  of  exchange  on 
which  the  action  was  founded^  and 
sworn  s  Lord  Ellenborough  would  not 
allow  the  defendant  to  cross-examine 
him,  since  he  could  not  have  been 
permitted  to  have  given  evidence  for 
the  plaintiff.  Reed  v,  James,  1  Stark. 
N.P.  C.  1S8. 

(g)  Rex  V,  Simmonds,  1  Carr.  &  P. 
84. 

(h)  Dickinson  r.  Shee,  4  Esp.  67. 
(i)  1  SUrk.  Ev.  138. 


(k)  See  also  the  observation  of  Ab- 
bott, C.  J.,  in  Basten  v.  Carew,  Ry.  & 
Mood.  N.  P.  C.  127. 

(I)  See  poit  p.  633.  sect.  4.  as  to 
re-examining  a  witness,  who  has  been 
cross-examined  respecting  his  former 
statements  and  declarations. 

(m)  Ante,  p.  6S0. 

(n)  Meyer  v.  Sefton,  9  Stark.  N.  P. 
C.  876.  Roberts  v,  Doxon,  PeakeN. 
P.  C.  83. 

(o)  Rambert  v.  Cohen,  4  Esp.  213. 

(ji)  Catt  V.  Howard,  3  Stark.  N.  P. 
C.  3.  See  also  Jacob  v.  Lindsay,  1 
East.  460. 
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by  an  aged  witness^  was  allowed  by  Lord  Kenyon  to  be  read  to 
him  for  the  same  purpose.  (9) 
Rule  as  to  me-      The  general  rule  is,  that  a  witness,  to  assist  his  memory,  may 
refresh^""  *^    use  a  written  entry,  if  it  were  made  by  himself  shortly  after  the 
Sot^!  "**      occurrence  of  the  fact  to  which  it  relates :  but  if  he  cannot  speak 
to  the  fact  from  recollection,  any  further  than  as  finding  it  entered 
in  a  book  or  paper,  such  book  or  paper  ought  to  be  produced,  and 
if  not  evidence,  the  testimony  of  the  witness  amounts  to  nothing,  (j) 
Although  in  general,  the  entries  ought  to  have  been  made  by  the 
witness  himself,  yet  if  another  wrote  them,  and  the  witness  re- 
gularly examined  them  from  time  to  time,  soon  after  they  were 
written,  and  while  the  facts  stated  in  them  were  fresh  in  his  re- 
collection, he  may  refresh  his  memory  by  referring  to  them,  as  if 
be  had  written  them  with  his  own  hand.(^)   But  a  witness  will  not 
be  allowed  to  refresh  his  memory  with  a  copy  of  a  paper  made  by 
himself  six  months  after  he  wrote  the  original,  though  the  original 
itself  is  proved  to  be  so  covered  with  figures  as  to  be  uninteUigi- 
The  adverse     ble.(M)  When  a  witness  refreshes  his  memory  from  memorandums, 
If^II^JH}^  it  is  always  usual,  and  very  reasonable,  that  the  adverse  counsel 

at  toe  memo*      ii-i,^  •'^^•ii.  1  %        %      • 

should  have  an  opportunity  of  looking  at  them,  when  he  is  cross- 
examining  the  witness.  (^) 

The  general  rule  is,  that  a  witness  must  not  be  examined  as  to 
his  opinion,  for  his  testimony  must  be  confined  to  evidence  of 
facts :  but  in  questions  of  skill  and  judgment,  men  of  science  or 


randnm. 

Ezamioation 
as  to  opinion. 

Qnestioiis  of 


HifiMtdhSg-  ^^P^^^ce  are  allowed  to  give  evidence  of  their  opinion.    Thus, 


ment. 


in  a  civil  case,  in  an  enquiry  as  to  an  embankment  choking  up  a 
harbour,  an  engineer  has  been  admitted  to  prove,  from  his  own  ex- 
periments, what  were  the  effects  of  natund  causes  upon  that  par- 
ticular harbour,  and  on  other  harbours  similarly  situated  on  the 
same  coast,  and  that  the  removal  of  the  bank  would  not,  in  his 
opinion,  restore  the  harbour.  (^)  So  shipbuilders  have  been  ad- 
mitted to  state  their  opinion  on  the  sea-worthiness  of  a  ship,  from 
examining  a  survey,  which  had  been  taken  by  others,  and  at  which 
they  were  not  present,  (s)     Where  the  question  is,  whether  a  seal 


{q)  Yaoghan  o.  Martin,  I  Esp.  N. 
P.  C.  440. 

(f)  Doe  V.  Perkins,  3  T.  R.  749. 
Koscoe  on  Ev.  78.  See  Henry  v.  Lee, 
2  Chit.  Rep.  184. 

(t)  Burrough  t;.  Martin,  SCaropb. 
112.    The  entries  were  in  a  log-book. 

(«)  Jones  o.  Stroady  SCarr  &  P. 
196. 

(jr)  By  Byre,  €.  J.,  in  Hardy's  case, 
24  How.  St.  Tr.  824.  1  Phil.  Bv.  275. 
Sinclair  «.  Stevenson,  1  Carr  &  P.  582. 
But  if  a  paper  is  put  into  a  witness's 
hands  merely  to  prove  a  handwriting, 
the  other  side  have  no  right  to  see  it. 
/Mf.  per  Best,  G.  J.  If  a  counsel,  in 
€ross-ezaminalion,put  a  paper  into  the 
witness's  hand  to  refresh  his  memory, 
th^  opposite  counsel  has  a  right  to 
look  at  it,  without  being  bound  to 
read  it  in  evidence.  And  ne  may  also 
ask  the  witness  when  it  was  written, 


without  being  bound  to  read  it.  Bex 
V.  Ramsden,  2  Carr  ft  P.  S04.  by  Lord 
Tenterden. 

(3f)  Folkesv.  Chad,  MS.  1  Phil. Ev. 
276.  cited  by  Buller,  J.,  in  Goodtttle 
V.  Braham,  2T.  R.  498.  So  the  opi- 
nion of  a  person  conversant  with  the 
business  or  insurance  may  be  asked, 
as  to  whether  the  communication  of 
particular  facts  would  have  varied  the 
terms  of  insurance ;  thoneh  not  what 
his  conduct  would  have  Seen  in  the 
particular  case.  Berthon  o.  Louf^ 
man,  2  Stark.  N.  P.  C.  238.  c&r.  Hoi- 
royd,  J.,  but  see  eanira  Durrell  o. 
Bederley,  HoltN.  P.C.286.byOibbs, 
C  J. 

(s)  Thornton  v.  Royal  Exchange 
Assurance  Company,  Peake  BT.  P.  C. 
25.  Chaurand  r.  Angerstein,  /Wd.  43. 
Beckwith  «•  Sydebotham,  1  Canif^b. 
117. 
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has  been  forged,  seaUengravers  may  be  called  to  shew  the  differ- 
ence between  a  genuine  impression,  and  that  supposed  to  be 
false,  (a)  So  in  several  cases  where  the  genuineness  of  certain 
handwriting  has  been  in  question,  persons  skilled  in  the  examina- 
tion of  handwriting,  and  in  the  detection  of  forgeries,  as  inspectors 
of  franks,  and  clerks  of  the  post-ofiGlce,  have  been  allowed  to  state 
their  opinion,  whether  a  particular  writing  is  in  a  genuine  or 
imitated  character.  (A)  But  the  authority  of  these  cases  has  been 
shaken  by  the  case  of  Gumeyt;.  Langlands,(c)  in  which  an  issue 
having  been  directed  to  satisfy  the  Court  of  King's  Bench  as  to 
the  forgery  of  a  signature  to  a  warrant  of  attorney.  Wood,  B.,  re- 
fused to  admit  the  evidence  of  an  inspector  of  franks  at  the  post- 
office,  who,  having  never  seen  the  party  write,  was  called  to  prove, 
from  his  knowledge  of  handwriting  in  general,  that  the  signature 
in  question  was  not  a  genuine  signature,  but  an  imitation.  On  a 
motion  for  a  new  trial,  the  Court  refused  to  disturb  the  verdict, 
some  of  the  Judges  expressing  doubts,  whether  the  evidence  was 
admissible,  and  all  of  them  considering  it,  if  admissible,  not  en- 
titled to  any  weight,  (rf) 

In  criminal  cases,  the  opinions  of  medical  men  of  science  are  Medical  men. 
very  frequently  employed  as  evidence.  A  physician  who  has  not 
seen  the  patient,  may,  after  hearing  the  evidence  of  others,  be 
called  to  prove  ou  his  oath,  the  general  effect  of  the  disease  de- 
scribed by  them ;  and  its  probable  consequences  in  the  particular 
case.(e)  So  in  prosecutions  for  murder,  medical  men  have  been 
allowed  to  state  their  opinion,  whether  the  wounds,  described  by 
witnesses,  were  likely  to  be  the  cause  of  death.  (/)  So  in  the  case 
of  Rex  V.  Wright,  (^)  who  was  tried  for  murder,  and  the  defence 
was  insanity,  the  twelve  Judges  were  unanimous  in  thinking  that  a 
witness  of  medical  skill  might  be  asked,  whether,  in  his  judg- 
ment, such  and  such  appearances  were  symptoms  of  insanity,  ai^d 
whether  a  long  fast,  followed  by  a  draught  of  strong  liquor,  was 
likely  to  produce  a  paroxysm  of  that  disorder  in  a  person  subject 
to  it.  But  several  of  the  Judges  doubted  whether  the  witness 
could  be  asked  his  opinion  on  the  very  point  which  the  jury  were 
to  decide,  viz.  whether,  from  the  other  testimony  given  in  the 
case,  the  act  as  to  which  the  prisoner  was  charged,  was,  in  his 
opinion,  an  act  of  insanity. 


(a)  By  Lord  Mansfield  in  Folkes  v. 
Chad,  ubi  supra,  jinlCy  p.  380. 

%  Goodtiile  r.  Braham,  4T.  R. 
497.  Rex  V.  Cator,  4  Esp.  N.  P.  C. 
117,145.  Stranger  v.  Searle,  1  Esp. 
14. 

(c)  5  B.  &  A.  330.    Ante^  p.  380. 

(lO  See  also  the  case  of  Cary  v,  Pitt« 
Peake  £v.  A  pp.  84.  in  which  Lord 
Kenyon  refused  to  receiye  the  evi- 
dence of  an  inspector  of  franks  at  the 
post-office,  a«  to  whether  he  thought 
the  defendant's  acceptance  a  genuine 
handwriting,  or  otherwise!  and  his 
Lordship  said,  that  though  such  evi- 
dence was  received  in  Revett  v.  Bra- 
ham,  he  had  in  his  charge  to  the  jnry^ 


laid  no  stress  upon  it.  Mr.  Baron 
Wood,  in  his  report  in  the  case  of 
Gurneyv.  Lanelands,  observed,  *'Opi- 
**  nions  of  skilful  engineers,  mariners* 
'*  &c.  may  be  given  in  evidence  on 
'*  matters  depending  upon  skill,  viz, 
**  as  to  what  effect  an  embankment  in 
"  a  particular  situation,  may  have 
*'  upon  a  harbour,  or  whether  a  ship 
"  has  been  navigated  skilfully:  be- 
*^  cause  in  such  cases,  the  witness  has 
'*  a  knowledge  of  the  alleged  cause, 
**  and  his  skill  enables  him  to  judge 
«<  and  form  a  belief  to  that  effect." 

(e)  Peake  Ev.  190. 

(f)  1  Phil.  Ev.  276. 

(g)  Russ.  &  Ry.  C.  C.  R.  456. 
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Of  Evidence. 


([book  ti. 


Opinion  •■  to 
Uw  of  another 
oonntry. 


Separate  exa- 
mination of 
witneates. 


Connsel  may 
not  croia-exa- 
mine  if  de- 
fendant ad« 
dwMM  the 
jnry. 

Tlie  Jud^ 
may  examine 
witneasea  after 
caae  cloaed 
and  objection 
taken. 


A  person  of  experience  in  the  profession  of  the  law  of  another 
country  may  state  his  opinion,  what,  according  to  the  law  of  that 
country,  would  be  the  legal  effect  of  the  facts  previously  spoken  to 
by  the  witnesses,  taking  the  facts  to  he.  accurate. (t;) 

It  is  usual  for  the  Court,  at  the  iustance  of  either  party,  in  cri- 
minal as  well  as  civil  cases,  to  make  an  order  that  the  witnesses^ 
intended  to  be  examined  on  either  side,  shall  remain  out  of  court 
during  the  examination  of  the  other  witnesses  ;(fi;}  and  if  any  per- 
son be  present  contrary  to  that  order,  he  cannot,  on  any  account, 
be  permitted  to  be  examined,  (j;)  although  he  be  the  attorney  in 
the  cause,  (y)  But  in  a  late  ca8e,(2)Xittledale,  J.,  said,  that  an 
attorney  was  not  within  the  rule,  and  might  remain,  and  still  be  ad- 
missible as  a  witness,  hb  assistance  being  in  most  cases  absolutely 
necessary  to  the  proper  conduct  of  a  cause. 

Upon  the  trial  of  a  misdemeanor,  the  defendant  is  not  entitled 
to  the  assistance  of  counsel  to  cross-examine  witnesses,  when  he 
reserves  to  himself  the  right  of  addressing  the  jury ;  but  counsel 
may  argue  for  him  any  points  of  law  that  arise,  and  may  suggest 
the  questions  to  be  put  to  the  jury. (a) 

Though  the  counsel  for  the  prosecution  has  closed  his  case,  and 
the  counsel  for  the  prisoner  has  taken  an  objection  as  to  a  defect 
in  the  evidence,  the  Judge  is  at  liberty  to  make  any  further  en- 
quiry of  the  witnesses  he  thinks  fit,  in  order  to  answer  the  objec- 
tion. In  Rex  V.  Remnant,(A)  on  a  case  reserved  for  the  opinion 
of  the  Judges,  none  of  them  seemed  to  have  any  doubt  but  that  it 
was  competent  and  proper  for  the  Judge  to  do  so.(c} 


(v)  Rex  V.  Wakefield  and  others, 
eor,  Hallock,  B.,  Murray's  ed.  p.  238. 
in  irhtch  case  a  genlleman  at  the 
Scotch  bar  was  examined  as  to  whe- 
ther the  marria^,  as  proved  b/  the 
witnesses,  woula  he  a  valid  marriage 
according  to  the  Scotch  law. 

(w)  The  order  is  made,  on  the  ap« 
plication  of  a  prisoner,  as  an  indul* 
fence,  not  as  a  matter  of  right,  1  Chit 
Cr.  L.  618.  1  Burn.  Just  tit  Evidence, 
p.  999. 

(«)  Attomey-Graeral  v.  Bulptt,  9 
Price  4. 

(y)  Rex  v.  Webb,  eor.  Best,  J.,  MS. 
Mann.  Dig.  p.  324. 

(z)  Pomerov  v.  Baddeley,  Ry.  & 
Mood.  N.  P.  C.  430. 

(a)  Rex  V,  White,  3  Campb.  98.  cor. 
Lord  Bllenborough.    Rex  v.  Parkins, 


Ry.  &  Mood.  N.  P.  C.  166.  eor.  Ab- 
bott, G.  J. 

ib)  Russ.  &  Ry.  C.  C.  R.  136. 

(c)  If  a  witness  is  called  by  the 
crown  to  disprove  the  defence  set  up 
by  the  prisoner,  he  can  only  be  exa- 
mined to  contradict  the  specific  facts 
which  form  the  defence.  Thus  where 
the  prosecutor,  in  a  case  of  larceny, 
rests  his  case  on  the  prisoner's  recent 
possession  of  the  goods,  and  the  pri- 
soner calls  a  witness  to  prove  that  be 
bought  them  of  J^^T.;  it  J.  T.  be  call- 
ed by  the  prosecutor,  he  can  only 
prove  such  matters  as  go  to  negative 
the  prisoner's  case,  and  cannot  prove 
that  he  saw  the  prisoner  commit  the 
theft.  Rex  v.  Stimpson,  8C.&P.415. 
car,  Garrow,  B. 
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SECTION  IV. 

How  the  Credit  of  fFitnesses  may  he  impeached* 

There  are  four  methods  by  which  a  person  may  impeach  the  Methods  of 
credit  of  a  witness  who  is  called  against  him,  bebidcss  the  disproval  i»npj;«t^^l»'nfi: 
of  the  facts  stated    by  the  witness.      1.   By  tross-examiiiation.  ^^^^ 
2.  By  proof  of  statements  made  by  him  previous  to  his  examina- 
tion, inconsistent  with  his  present  evidence.     3.  ^s  proof  of  his 
acts  and  declarations  touching  the  matters  in  issue.    4.  By  general 
evidence  of  his  character. 

1.  As  to  impeaching  the  credit  of  a  witness  by  cross-examina-  1.  Bycmss- 
tion.     If  a  witness  be  asked  a  question,  for  the  purpose  of  shewing  exaininHHon 

v  *u         c  1-4.     4.1  1  \  •    \     \  s.        \  *       of  Ihc  witnoss 

huH  unworthy  or  credit,  the  answer  to  which  has  a  tendency  to  antohisown 
expose  him  to  a  penalty,  or  to  any  kind  of  punishment,  or  to  a  couduct,  &.c, 
criminal  charge,  (as,  for  instance,  it  he  be  asked  wh(*ther  he  has 
been  guilty  of  theft,  fraud,  or  any  offence  subjecting  him  to  a  pe- 
nalty or  criminal  proceeding)  he  is  not  obliged  toansvver.(c)  So  far  Quentions 
has  this  principle  been  carried,  that  in  an  action  for  a  libel,  which  ti'miing  to  cri- 
was   published  by  the  defendant  in  a  voluntary  affidavit,  sworn  """*^^' 
extrajudicially  before  a  magistrate,  it  was  held  that  the  magis- 
trate's clerk  was  not  bound  to  answer  whether  he  wrote  the  affi* 
davit,  and  delivered  it  to  the  magistrate  ;  because,  it  was  said,  the 
bare  copying  out  of  a  libel  is  eriminal.(r/)     An  accomplice  who  is 
adnntted  to  give  evidence  against  his  associate  in  guilt,  though 
bound  to  make  a  full  and  fair  confession  of  the  whole  truth  res- 
pecting the  subject  matter  of  the  prosecutifm,  is  not  bound  to 
answer  with  respect  to  his  share  in  other  offences,  in  which  he 
was  not  concerned  with  the  prisoner ;  for  he  is  not  protected  for  S'lch  qne«- 
auch  offences. («)     But  although  a  witness  is  not  compellable  to  ^k^d'."*^ 

(c)  See  the  cases  collected,  1  Phil.  Ev.  {d)  Maloney  v.  Bartlej,  3  Cainpb. 

962.    1  Stark.  Ev.  ISB.  (See  also  ffn/<r,  S)0. 

p.  619  as  to  the  oblitcalion  to  answer  (e)  West's  case,  MS.  1  Phil.  Ev..^7  n.7. 
where  the  answer  mi^ht  subject  to  a  A  witness  who  nnswersqiieKtionslend- 
civil  suit.)  The  protection  is  not  in|r  to  criminate  himself  on  his  exa- 
confined  to  questions  where  the  an-  nuualion  in  chief,  is  bound  to  answer 
8wer  would  lead  to  an  immediate  con-  on  the  cross-examination,  though  his 
elusion  of  fC^ilt,  hut  extends  to  all  answer  may  inaplicate  his  life ;  per 
questions  that  tend  to  criminate  the  Dampier,  J.  Mannin^*slndex«  tit.  Wit- 
witness.  Thus,  where  a  witness  in  an  ness,  pi.  822.  See  also  East  v.  Chap- 
action  by  the  indorsee  against  the  inan,l  Mood.&Malk.47.  S.  C.  2Carr 
drawer  of  a  bill,  where  the  defence  &  P.  570.,  and  in  Dixon  v.  Vale,  1 
was  usury,  was  asked  whether  the  bill  Carr  &  P. 278.  Best,  C.  J.,  laid  itdowa 
had  ever  been  in  his  possession  before,  that  if  a  witness,  being  caiitionrd  thut 
and  the  witness  said  he  thought  his  be  is  not  conipellalite  to  aiisw(*r  a 
answer  would  have  a  tendency  to  ctm-  question  that  may  criminate  him, 
vict  him  of  the  offence  «»f  usury,  for  chooses  to  answer  it,  he  is  bound  to 
which  he  had  been  indicted,  it  was  answer  all  questions  relative  to  that 
held,  that  he  was  not  bound  to  answer  transaction ;  and  cannot  be  allowed 
the  question,  Cat«s  v.  Hanlasre,  9  to  object  that  any  further  questioa 
Taunt.  424.  has  a  tendency  to  criminate  mm. 

voii.  II.  2  g 
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answer  questions  of  this  description,  it  should  seem  that  such 
questions  may  legally  be  asked.  (/)  As  to  questions  which  are 
asked^  upon  cross-examination,  for  the  purpose  of  throwing  dis- 
credit on  a  witness,  and  which  tend  merely  to  disgmce  and  de- 
grade him,  without  subjecting  him  to  a  penalty  or  criminal  charge, 
the  authorities  are  conflicting  on  the  point  whether  he  is  compel- 
lable to  answer  them.  In  Cooke's  case,(g)  on  an  indictment  for 
high  treason,  the  prisoner,  in  order  to  challenge  a  juryman,  asked 
him  if  he  had  not  said  he  was  guilty  and  would  be  hanged.  Lord 
Chief  Justice  Treby  overruled  the  question,  and  said,  "  You  may 
ask  upon  the  voire  dire^  whether  be  has  any  interest  in  the 
cause ;  nor  shall  we  deny  you  liberty  to  ask ^  whether  he  be  fitly 
'^  qualified  according  to  law  by  having  a  freehold  of  sufficient  value : 
''  but  that  you  may  ask  a  juror  or  witness  every  question  that  will 
not  make  him  criminous,  that  is  loo  large*  Men  have  been 
asked,  whether  they  have  been  convicted  and  pardoned  for 
felony,  or  whether  they  have  been  whipped  for  petty  Iftroeny, 
^^ but  they  have  not  been  obliged  to  answer;  for^  although  their 
^^  answer  in  the  affirmative  will  not  make  thetil  criminal,  nor  anb- 
'^  ject  them  to  punishment,  yet  they  are  mMterls  of  infamy^  and  if 
'^  it  be  an  infamous  thing,  that  is  enough  to  preserve  a  man  firom 
"  being  bound  to  answer*  A  pardoned  man  is  not  guilty :  his 
crime  is  purged.  But  merely  for  the  reproach  of  it,  it  shall  not 
be  put  upon  him  to  answer  a  question,  whereon  be  will  be 
forced  to  forswear  or  disgrace  himself.  So^  persons  have  bee& 
''  excused  from  answering,  whether  they  have  been  committed  to 
*'  Bridewell  as  pilferers  or  vagrants,  &C.5  yet  to  be  suspected  it 
^'  only  a  misfortune  and  shame,  no  crime.  The  like  has  been  ob- 
^^  served  in  other  cases  of  odious  and  infamous  khatterd,  which  are 
*^  not  crimes  indictable." 

So  in  Layer's  case,(A)  the  Court  would  not  allow  the  witness  to 
be  examined  on  the  voire  dire,  as  to  whether  he  had  been  pit>- 
mised  a  pardon  or  reward  for  swearing  against  the  prisoner;  and 
Lord  C.  J.  Pratt  said,  *'  if  the  objection  goes  to  his  credit,  muftt 
"  he  not  be  sworn,  and  his  credit  left  to  the  jury  ?  iVb  person  u 
to  discredit  himself y  but  is  always  taken  to  be  innocent  till  it 
appear  otherwise."  In  the  case  of  Sir  John  FriendjCi)  who  was 
tried  for  high  treason,  it  was  held  that  a  witness  could  not  be 
asked  whether  he  was  a  Roman  Catholic,  because  he  might  sub- 
ject himself  to  penalties  by  his  answer :  and  Treby,  C.  J.,  said. 


ti 


(f)  See  the  observations  of  the 
Judges  in  Hex  v.  Watson,  t  Stark. 
149.  et  ieq.  Rex  r.  Holding  and 
Wade,  0.  B.  1821.  cor.  Bayley,  J., 
MS.  Archb.  Crira.  PI.  102.  B.C.  1 
Arch.  Pract  19S.  Harris  v.  Tippet,  2 
Campb.  637.  cor.  Laurence,  J.  Con* 
trd.  Rex  V,  Lewis,  4  Esp.  N.  P.  C.  225. 
Macbride  v,  Macbride,  ib,  242.;  but 
see  1  Phil.  £V.  268.  hideed,  if  the 
imputation  contained  in  a  question  is 
so  connected  with  the  enquiry  and  the 
point  in  issue,  that  the  hct  may  be 
proved  by  other  evidence,  and  the  ad- 
verse party  intends  to  call  witnesses 


for  that  purpose,  the  witness  proposed 
to  l>e  discredited  tnuii  be  asked  whe- 
ther he  has  been  guilty  of  the  offbnee 
Imputed,  post,  p.  050,  63S.  And  Lord 
Tenter  den  has  ruled  thktthe  counsel  m 
a  cause  have  no  right  to  object^  ia  fm- 
Tour  of  a  witness,  that  the  answer  to 
a  particular  question  lenders  him  lia- 
ble to  punishment  or  fbrfefture ;  sveli 
objection  belongs  to  the  witikess  oulti 
Thomas  t;.  Newton,  1  Mood.  &  Mali. 
N.  P.  C.  48.  n.  <^)  to  East  r.  Chapmaa. 

(g)  4  St  Tr.  749.    I  Phil.  Br.  tW. 

(h)  6  St.  Tr.  259. 

(t)  4  St  Tr.  606. 
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'^  No  man  is  bound  to  answer  any  questiofis  that  will  subject  him 
*^  to  penalties  or  to  infamy'*    The  expressions  of  the  two  emi- 
nent Judges  mentioned  above  are  certainly  very  strong  and  direct 
on  the  point,  that  a  witness  is  not  compellable  to  answer  degrad- 
ing questions  put  for  the  purpose  of  discrediting  him :  at  the 
same  time  it  must  be  remained,  that  such  a  decision  was  not  ne- 
cessary in  any  one  of  the  above  cases.    In  the  first  case  (Rex  v. 
Cooke),  the  question  was  asked,  not  to  discredit  a  witness,  but 
to  exclude  a  juryman.     In  the  second  (Layer*s  case),  the  object 
of  the  examination  was  not  to  shew  the  witness  unworthy  of 
credit,  but  incompetent  to  give  evidence  :  and  in  the  last  case  (Sir 
John  Friend's),  there  was  a  sufficient  objection  to  the  question^ 
on  the  ground  that  the  answer  might  subject  the  witness  to  pe- 
nalties.   There  are  two  modem  decisions  at  Nisi  Prius,  in  ac- 
cordance with  the  doctrine  laid  down  by  the  Chief  Justices  in  the 
above  case.     In  the  King  v.  Lewis  and  Others. (A:)  which  was  an  Lewis's  caie. 
indictment  for  an  assault,  the  prosecutor  in  the  course  of  cross- 
examination,  was  asked  if  he  bad  not  been  in  the  House  of  Cor- 
rection in  Sussex,  and  Lord  EUenborough  interposed,  and  said, 
that  that  question  should  not  be  asked;  that  it  was  formerly 
settled  by  the  Judges,  among  whom  were  Chief  Justice  Treby 
and  Mr.  Justice  Powell,  both  of  whom  were  great  lawyers,  that  a 
witness  was  not  bound  to  answer  any  question,  the  object  of 
which  was  to  degrade,  or  render  him  infamous.    The  case  of 
M^Bride  t;.  M^Bridd(/)  was  an  action  of  assumpsit,  in  which  a  M'Bridev. 
woman  being  called  as  a  witnees  for  the  plaintiff,  the  cminsel  for  ^'^^*^^* 
defendant  was  proceeding  to  examine  her  as  to  her  living  in  a 
fitate  of  concubinage  with  the  plaintiff,  but  Lord  Alvanley  inter- 
posed,  and   said,   be   thought  questions  as    to  general  conduct 
might  be  asked,  but  not  such  as  went  immediately  to  degrade  the 
witness.     His  Lordship  added,  "  I  do  not  go  so  far  as  others 
*'  may.     I  will  not  say  a  witness  shall  not  be  asked  to  what  may 
^^  temi  to  disparage  him,  that  would  prevent  an  investigation  into 
^*  the  character  of  a  witness,  which  it  may  often  be  of  importance 
<^  to  ascertain.     I  think  those  questions  only  should  not  be  asked 
^'  which  bave  a  direct  and  immediate  effect  to  disgrace  or  dis- 
*^  parage  the  witness." 

In  the  trial  of  O'Coigley  and  0'Connor,(»0  for  high  treason,  o*Coigley  and 
where  a  witness  was  asked,  on  cross-examination,  how  many  in-  O'Connor's 
formations  he  had  laid,  for  the  purpose  of  throwing  an  imputation  ^^^' 
on  him  as  a  common  informer,  whereupon  he  appealed  to  the  pro-     ' 
tection  of  the  Court ;  it  was  held  that  the  question  should  not  be 
repeated  or  followed  up  by  another. 

In  addition  to  these  cases  must  be  mentioned  that  of  Ilex  v,  Hodgson's 
Hodgson,(7i)  which  was  an  indictment  for  a  rape  upon  Harriet  ^^^^* 
Halliday.  After  she  had  given  her  evidence,  she  was  cross-exa- 
mined by  the  prisoner's  counsel,  who  puts  these  questions  to  her, 
^'  Whether  she  had  not  before  had  connection  with  other  per- 
*'  sons  ?"  and  ^*  Whether  she  had  not  before  had  connection  with 
'^  a  partieolar  person  (named)  ?"    It  was  objected  that  she  was 

a 

(At)  4  Esp.  995.  («)  S6  How.  St.  Tr.  1353. 

(/)  4  Ssp.  N.  P. C.  S42.  in)  BasB.  &  R v.  C.  C.  R.  3U. 
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not  obliged  to  answer  these  questions  ;  and  Mr.  Baron  Wood  al- 
lowed the  objection,  on  the  ground  that  she  was  not  bound  to  an* 
Bwer  them,  as  they  tended  to  crimmate  and  degrade  her.  And  on 
a  case  reserved,  the  twelve  Judges  determined  that  the  objection 
was  properly  allowed. (/)) 

On  the  other  hand,  there  are  the  following  anthorities  in  fa- 
vour of  the  position,  that  the  witness  is  compellable  to  answer 
questions  which  merely  disgrace  or  disparage.  In  the  King  v- 
Edwards,(;0  on  an  application  to  bail  the  prisoner,  who  was 
charged  with  grand  larceny,  one  of  the  bail  was  asked  whether  be 
had  not  stood  in  the  pillory  for  perjury  ?  This  question  was  ob- 
jected to,  as  tending  to  criminate  him  :  but  the  Court  overruled 
the  objection,  saying,  there  was  no  impropriety  in  the  question, 
as  the  answer  could  not  subject  him  to  any  punishment ;  and  the 
bail  admitting  the  fact,  he  was  rejected.  In  the  case  of  Frost  v. 
Holloway,(9)  the  counsel  in  cross-examining  a  witnes-*9,  asked 
him  whether  he  had  not  been  tried  for  theft  at  Reading.  The 
witness  refused  to  answer,  and  appealed  to  Lord  Ellenborongh, 
whether  he  was  bound  to  answer  such  a  question.  Lord  Ellen- 
borough  said,  ^^  If  you  do  not  answer  the  question  I  will  commit 
**  you  ;"  adding,  "  you  shall  not  be  compelled  to  say,  whether 
"  you  were  guilty  or  not."  This  occurred  at  the  sittings  after 
Hil.  Term,  1818;  and  it  would  appear,  that  his  Lordship  had 
changed  his  opinion,  as  to  the  obligation  on  the  witness  to  answer, 
since  his  decision  in  the  case  of  Rex  v.  Lewis  and  others,  as 
above  mentioned.  The  latest  authority  on  this  subject  is  that  of 
Cundell  v,  Pratt,(r)  in  which  Best,  C.  J.,  said,  *'  Until  I  am  told 
"  by  the  House  of  Lords  that  I  am  wrong,  the  rule  I  shall  always 
**  act  on  is,  to  protect  witnesses  from  questions,  the  answers  to 
"which  may  expose  them  to  punishment;  if  they  are  protected 
"  beyond  thirf,  from  questions  that  tend  to  degrade  them,  many 
**  an  innocent  man  would  unjustly  3uffcr.*'(5) 

Assuming  that  a  witness  be  not  compellable  to  answer  degrad- 
ing questions,  it  seems  allowed,  (as  in  the  case  of  criminHting 
questions,  see  <z/i/r,  p.  623  )  that  the  questions  may  legally  be  ask- 
ed, (x)  If  the  witness  declines  answering  questions  tending  either 
to  criminate  or  degrade  him,  it  seems  hardly  possible  to  avoid 
coming  to  a  conclusion  almost  as  unfavourable  to  his  credit  as  if 
he  had  admitted  the  misconduct  imputed  to  him  in  the  question : 
but  in  Rex  t;.  Watson,  (y)  Holroyd,  J.,  said  that  he  had  under- 


(o)  See  also  Dodd  v,  Norris,  S 
Campb.  519.  S.  P.  mentioned  by  Lord 
Ellenborough  as  having  been  decided 
by  all  the  Judges.  It  may  be  oliserv- 
co,  that  besides  degrading  Iho  witness, 
her  answer  might  have  subjected  her 
to  punishment  in  the  spiritual  court. 
In  Rex  V,  Pitcher,  which  was  an  in- 
dictment against  a  female  prisoner 
for  stealing  from  the  person,  Hul- 
lock,  B.,  would  not  allow  the  prose- 
cutor to  be  asked,  on  cross-ezamina- 
tioD,  whether  any  thing  improper 
passed  ketween  him  and  tne  prisoner 


at  the  house  where  he  lost  the  pro* 
perty,  I  Carr  &  P.  85. 

( p)  4  T.  R.  440. 

iq)  MS.  1  Phil.  Ev.  S69.  (ft) 

(r)  1  Mood.&  Malk.  N  P.C.  108. 

(f)  See  also  1  Arch.  PnicL  193. 
Arch.  Cr.  PJ,  102.,  where  a  MS.  caM 
of  Rex  V.  Holding  and  Wade  is  cited, 
in  which  Bavley,  J.,  held  that  all  oaea» 
tions  must  be  answered  except  Uiosa 
the  answer  to  which  may  subject  Iha 
witness  to  pantsbment. 

(jr)  Sec  1  Pbil.  Ev.  868. 

ip)  9  Stark.  N.  P.  C.  157»  158. 
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8tood  the  rule  to  be  that  if  you  propose  a  question  to  a  witness 
and  he  declines  to  answer  it,  his  not  answering  it  can  have  no 
effect  on  the  jury.  And  in  Rose  i).  Blaketnore,  (3)  where  a  wit- 
ness for  the  plaintiff  refused  to  answer  a  question,  whether  he 
had  published  a  particular  handbill,  on  the  ground  that  he  had 
been  threatened  with  a  prosecution  for  the  publication  5  and  the 
counsel  for  the  defendant,  in  his  address  to  the  jury,  put  it  to 
them  that  the  witness  really  must  have  been  concerned  in  the 
publication,  for  that  a  dental  of  it,  if  he  could  deny  it,  would  not 
injure  him ;  Abbott^  C.  J,,  interposed  and  said,  that  no  such  in- 
ference ought  to  be  drawn,  and  that  there  was  an  end  of  the  pro- 
tection of  a  witness,  if  a  demurrer  to  the  question  were  to  be 
taken  as  an  admission  of  the  fact  enquired  into.  And  in  Lloyd 
c;.  Passingbam,  Lord  Eldon  expressed  a  similar  opinion. (/}) 

If  the  question  be  of  a  tendency  to  criminate  or  degrade,  and  Witness's  «n- 
the  witness  answers  it,  the  cross-examining  party  must  be  satis-  J.J^*^[  coodu- 
fied  with  the  answer,  and  will  not  be  allowed  to  falsify  it  by  evi- 
dence \{p)  that  is,  if  the  question  be  merely  collateral  to  the  point 
in  issue  ;  for  if  it  be  relevant  to  it,  and  the  witness  deny  the  thing 
imputed,  evidence  may  be  called  to  contradict.  Thus  where  a 
'witness  for  a  prosecution  in  larceny  had  been  asked  in  cross-exa- 
mination, whether  he  had  not  been  charged  with  robbing  his 
master,  and  whether  lie  had  not  afterwards  said  he  would  be  re- 
venged of  him,  and  would  soon  fix  him  in  gaol,  and  had  denied 
both  ;  Lawrence,  J.,  ruled,  that  as  to  the  former  his  answer  must 
be  taken  as  conclusive ;  but  that  as  the  words  were  material  to  the 
guilt  or  innocence  of  the  prisoner,  evidence  might  be  adduced^ 
that  they  were  upoken  by  the  witness.  (</) 

The  rule  which  requires  the  best  e\  idence  to  be  produced  of  which  Rnle  thaibert 
the  nature  of  the  thing  is  capable  is,  it  should  seem,  in  some  degree  pvW«"<^c  poi- 
relaxed  in  regard  to  cross-examination  for  the  purpose  of  discredit-  given  nomp- 
ing  a  witness; (7)  for  the  rule  is  to  be  understood  as  applicable  only  plicable  to 
to  the  proof  of  the  issue  or  some  fact  material  to  the  issue.  (A*)   cross-exami- 

rpu        •;  •  1  •  .•       ^  1    •  •      ^'  nation  to  <iis» 

1  nus  It  IS  usual  m  practice  to  ask  in  cross-  examination  an  accom-  credit :  »embk. 


(z)  Ry.  &  Mood.  N.P  C.  S82. 

\a)  16  Ves.  64.  See  the  note  of  the 
Keporters  in  Rose  r.  Blakeniore,  in 
"which  doiihlsare  ably  express.*d,  with 
deference  to  such  high  aulhorilies, 
whether  these //iV/a  be  not  inconsistent 
with  the  j^eneral  principles,  on  which  1 
the  rules  concerning  the  right  of  wit- 
nesses to  refuse  an  answer  to  ques- 
tions h:ivc  been  established. 

(p)  Rex  V.  Watson.  2  SUirk.  N.  P. 
C.  149,  151,  158.  Rex  V.  Clarke,  2 
Stark.  N.  P.  C.  444.  per  Holroyd,  J., 
Harris  V.  Tippett,  2  Campb.  6.17.  cor, 
Lawrence,  J.  For  the  court  will  not 
trv  a  collateral  qu^tion  whether  the 
witness  has  been  guilty  of  the  miscon- 
duct imputed  to  him.  However  in 
this  case  of  Harris  t).  Tippett,  whicli 
has  been  relied  upon  br  very  high 
authorities  in  support  of  the  general 
rule,  (see  Rex  v,  Watson,  8  Stark. 


155.  158.)  it  may  be  perhaps  doubt- 
ed whether  the  decision  of  the  leiirn- 
ed  judge  in  this  pirticiilar  insl»nce 
was  correct,  although  Ihe  principle 
laid  down  by  him  undoubtedly  is  mo. 
The  witness  being  called  for  the  de- 
fendant, was  asked  whether  he  hid 
not  attemptf'd  to  dissuade  a  witness 
examined  for  the  plaintiff,  from  at- 
tending the  trial ;  the  question  there- 
fore, it  may  be  argued,  was  not  alto- 
gether r.ollaU'r.il,  but  so  c<Minected 
with  the  cAUse  that  other  witnesses 
might  be  called  to  contradict  him.  See 
the  Queen^s  case,  2  B.  &  B.  31 1 .  poit. 
p.  6S«. 

(9)  Yewin's  case,  2  Campb.  638., 
see  also  the  Queen*s  cass,  %  firod.  & 
Bing.  313,  and  po»t,  p  63«« 

(j>  See  po$L  chap.  Hi.  sect  9. 

(k)  1  Phili.  £t.  886, 887, 888, 
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plice  or  other  witness,  who  appears  against  a  peifson  on  a  criminal 
prosecution,  whether  he  has  not  been  tried  for  some  ofifence ;  al« 
though  the  fact  of  his  having  been  tried  for  such  an  offence  is 
partly  matter  of  record,  and  therefore,  according  to  the  general 
rule,  not  to  be  proved  without  the  record,  which  is  the  highest 
species  of  proof.  (/) 

2dly.  The  credit  of  a  witness  may  be  impeached  by  giving  evi«» 
dence  of  his  having  said  or  written  touching  the  cause,  what  is 
iat  variance  and  inconsistent  with  his  testimony  on  the  triaL  (r) 
But  in  order  to  lay  a  foundation  for  such  discrediting  evidence,  it 
is  necessary  first  to  ask  the  witness,  whom  it  is  proposed  to  die* 
credit,  by  proof  of  contradictory  verbal  statements,  upon  eroas* 
examination,  whether  he  has  made  the  statement  or  dedans 
tion  or  held  the  conversation  which  it  is  intended  to  prove,  (s) 
Thus,  if  a  witness,  on  being  examined  in  chief  as  to  some 
transaction  supposed  to  have  occurred  between  certain  persons, 
should  admit,  that  he  had  heard  of  such  a  thing,  but  does 
not  know  its  cause,  it  would  be  irregular  to  prove  his  havii^ 
made  a  declaration  respecting  the  cause,  in  order  to  shew  bis 
knowledge  of  the  cause,  without  first  asking  him  in  the  cross-exa- 
mination whether  he  had  not  made  such  a  declaration  $  or  if  he  had 
answered  that  he  did  not  remember  the  transaction,  it  would  be 
equally  irregular,  without  such  previous  cross-examination,  to 
prov^  declarations  made  by  him  respecting  the  transaction  for  the 
purpose  of  shewing,  that  he  must  have  remembered  it  i  {t)  for 
it  would,  in  many  cases,  have  an  unfair  effect  upon  the  witness 
and  upon  bis  credit,  and  would  deprive  him  of  that  reasonable 
protection  which  it  is  the  duty  of  the  court  to  afford  to  every  per- 
son who  appears  as  a  witness,  to  allow  proof  of  his  former  con- 
versation without  first  interrogating  him  as  to  that  conversation 
and  reminding  him  of  it,  in  order  to  call  up  all  the  powers  of  his 
memory  as  to  the  transaction,  (u)  With  respect  to  the  mode  of 
proceeding  where  a  contradictory  statement  formerly  made  by 


(/)  I  Phil.  £v.  989.  But  if  the  object 
is,  not  merely  to  discredit,  but  to  ex- 
clude the  witness  altogether  on  the 
^ound  of  his  cooviction  for  a  crime, 
the  conviction  must  be  regularly 
proved  by  the  production  of  the  re^ 
cord.     Ante,  p.  594. 

{r)  De  Sailly  v.  Morgan,  8  Esp. 
N.  P.  C  691.  Christian  v,  Coombe, 
8  Esp.  489.  See  poii.  chap.  II.  s.  8. 
as  to  the  depositions  of  a  witness  be- 
fore a  magistrate  being  used  for  this 
purpose.  In  order  to  impeach  the 
credit  of  a  witness  for  a  defendant 
upon  an  information  for  assanlting 
revenue  officers,  by  proving  that  on 
an  information  before  two  magistrates 
against  the  same  defendant  for  having 
smuggled  goods  in  his  possession,  he 
gave  a  dlftereot  account  of  the  mat- 
ter, proof  of  the  conviction  contain- 
ing the  testimony  of  the  witness  is 


insufficient  $  it  is  necesBary  to  pr^re 
it  by  Ae  testimony  of  those  who 
beard  what  was  said.  Rex  v.  Howe, 
1  Campb.  4«1.  S.G.  5  Esp.  185. 

(9)  The  Queen's  case,  8  Brod.  ft 
Bing.  899. 

(I)  The  Queen*s  case,  8  Brod.  ft 
Bing.  899.     1  Phil.  Bv.  879. 

(M)  8  Brod.  ft  Bing.  300.  Abbott, 
C.  J.,  in  delivering  the  opinion  of  the 
Judges,  added,  tmt  in  anT  grare  or 
serious  case,  if  the  counsel  had,  cm 
his  cross-examination,  omitted  to  lay 
the  necessary  foundatioD,  the  Cooit 
would,  of  its  own  authority,  call  back 
the  witnels  in  qgiet  to  give  him  aa 
opportunity  of  doing  so.  Another 
reason  why  he  ought  to  be  cross-exa- 
mined is,  that  be  may  hare  an  oppor- 
tunity of  explaining  his  condact,  t 
Brod.  ft  Bing.  314. 
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the  witness  ia  writing  te  proposed  to  be  produced  to  discredit 
him,    some    important    rules    were    lidd  down  in   Uie    House 
of  Lords  ia  the  Queen's   case,  (v)     A.  witness    named  Louisa 
Dumont;  who  liad  been  called  on  the  behalf  of  the  prosecution, 
was  asked  upon  cross-examination  whether  she  haa  not  mads 
partioular  statements,  which  the  counsel  read  to  her  out  of  a 
si^iposed  letter  to  her  sister :  it  was  objected  that  the  letter  itself 
should  be  put  in  before  any  use  could  be  made  of  its  contents : 
and  tiiereupon  the  fdlowing  question  was  proposed  to  the  Judges: 
Whether  in  the  courts  below,  a  party,  on  cross-examination,  would  The  vritnets 
be  allowed  to  represent,  in  the  statement  of  a  question,  the  con-  >°u"t  >^o^  ^^  ^ 
tents  of  a  letter,  and  to  ask  the  witness,  whether  the  witness  ed Mto the  * 
wrote  a  letter  to  any  person  with  such  contents,  or  contents  to  conteots,  but 
the  like  effect,  without  having  first  shewn  to  the  witness  the  mugtbTsbewn 
letter,  and  having  asked  that  witness  whether  the  witness  wrote  him,  and  he 
thaft  letter,  and  his  admitting  that  he  wrote  such  letter  ?     The  mi»t  be  asked 
Judges  answered  this  in  the  negative ;  and  Abbott,  C.  J«,  stated  ^[^'j.^ 
tbeir  reasons  to  be  that  the  contents  of  every  written  paper  are 
to  be  proved  by  the  paper  itself,  and  by  that  alone,  if  the  paper 
be  in  existence:  the  proper  course,  therefore,  was  to  ask  the 
witness  wfaetfa^  or  no  that  letter  was  of  the  handwriting  of  the 
witness.    If  the  witness  admits  this,  the  cross-examining  counsel  If  he  admits  it» 
may,  at  his  proper  season,  read  that  letter  as  evidence,  (to)     A  JJ^'lISft^oflhe 
second  question  was  at  the  same  time  put  to  the  Judges,  part  of  evidence  on 
which  was  whether  the  coiu't  would  allow  a  witness  in  case  he  the  other 
should  not  admit  that  he  did  or  did  not  write  the  same,  to  be  ex-  '^^^* 
amined  to  the  contents  of  such  letter,  (se)     To  which  the  learned  If  he  does  not 
Judges  gave  an  answer  in  the  negative,  for  the  same  reason  *^™*'j^^^^*  * 
which  led  them  to  give  the  answer  to  the  first  question,  viz.  that  cross-examin- 
the  paper  itself  is  to  be  prodiu!ed,  in  order  that  the  whole  may  ed  to  its  con- 
be  seen,  and  the  one  part  explained  by  the  other.  *****'• 

A  very  distinguished  writer  on  the  law  of  evidence, (y)  has  stated  Whether  a 

his  opinion,  that  the  determination  of  these  points  has  left  the  ^  ^ed^o? 

question  still  open,  whether  counsel  may  be  allowed  to  cross-  cross-ezamin- 

examine  a  witness  as  to  his  havincr  given  a  different  account  of  »tionthegene- 

..                .                            ■«.t.«               t                       ••  ral  question, 

the  transaction,  or  as  to  his  having  wntten  a  letter  contammg  a  whether  he  has 

different  account ;  because,  in  the  Queen's  case,  the  question  put  written  a  dif- 

to  the  witness  related  to  a  variety  of  particular  expressions,  and  ^J[^""^"*'* 

entire  passages,  supposed  to  be  contained  in  a  letter,  and  the  let-  ^^^' 
ter,  which  was  supposed  to  contain  such  expressions,  had  been 
actually  produced,  and  shewn  by  the  counsel :  whereas  the  ques- 


(v)  2  Bred.  &  Bing.  986. 

(w)  Id,  Ibid,  But  if  he  suggests  to 
the  court  that  be  wishes  to  nsve  the 
letter  rend  immediately  in  order  to 
found  certain  questions  npon  its  con- 
tents, that  cannot  be  well  or  efiectuallv 
dLone  wilbout  reading  the  letter  itself; 
in  that  case,  for  the  more  copYenieojt 
adrolaistfeticm  of  justice,  the  letter  is 
permitted  to  be  read,  but  consider- 
ing it  as  fnrlof  tbe  evidence  of  the 
counsel  proposing  it  and  subject  to 
ail  the  consequences  of  it*s  being  so 


considered,  Ibid.  889,  990. 

(s)  The  other  part  of  the  qu^ion 
was,  whether  when  a  letter  is  produc- 
ed in  the  court  below,  the  court  would 
allow  a  witness  to  be  asked,  upon 
shewing  the  witness  onW  a  part  or 
one  or  more  lines  of  such  letter,  an4 
not  the  whole  of  it,  whether  be  wrote 
each  part ;  and  the  j  udges  were  of  opi- 
nion that  it  should  1^  answered  in 
the  affirmative. 

(y)  1  Phil.  Ev.  884. 


633 


Of  Evidence. 


[book  ti. 


What  qnes- 
tions  iiiHy  be 
AHked  to  lav  h 


tloii,  proposed  above,  is  qui^e  general,  namely,  whether  the  wit- 
ness has  givr^n  any  account  in  his  letters,  or  otherwise,  differing 
from  his  present  account,  and  the  question  is  proposed  without 
any  reference  to  the  circumstance,  whether  the  letter  is  or  is  not 
in  existence,  or  whether  it  has  or  has  not  ever  been  seen  by  the 
cross-examining  counsel. (z)  And  the  eminent  author  above  al- 
luded to,  argues  with  great  force  and  ability,  that  duch  a  question 
may  be  asked  with  propriety.  (//) 

In  order  to  hiy  a  foundation  for  contradicting  a  witness,  the 
questions  asked  upon  cross-examination  must,  in  8ome  way,  be  re- 
foumlation'for  levant  to  the  matter  in  issue.  Thus,  in  an  action  for  usury,  the 
coriiMfiiciory  person  with  whom  the  contract,  alleged  to  be  usurious,  had  been 
cTiUtfoce.  niade,  was  produced  as  a  witness  for  the  plaintiff,  and  the  counsel 

for  the  defendant  proposed  to  cross-examine  him  as  to  other  coo- 
tracts  he  had  made  with  other  persons,  which  were  not  usurtons; 
intending,  if  the  witness  answered  in  the  affirmative,  to  draw  the 
conclusion  that  he  had  made  the  same  contract  with  the  defend- 
ant, and  if  the  witness  denied  the  nature  of  those  other  contracts, 
to  call  evidence  to  prove  the  contrary,  and  thereby  destroy  the 
■witness's  credit.  But  Lord  Ellenborough  refused  to  suffer  the 
question  to  be  put,  conceiving  it  to  be  entirely  irrelevant  to  the 
issue  in  the  cause ;  and  the  Court  of  King's  Bench  were  after- 
wards all  of  opinion,  that  he  had  acted  properly;  and  they  laid 
down  the  rule,  that  it  is  not  competent  for  counsel  on  cross-exa- 
mination to  question  the  witness  concerning  a  distinct  collateral 
fact,  which  if  answered  affirmatively,  is  wholly  irrelevant  to  the 
matter  in  issue,  for  the  purpose  of  discrediting  him,  if  he  answers 
In  what  cuses    in  the  negative,  by  calling  other  witnesses  to  contradict  him.(.r)  it 

need  hardly  he  observed,  if  a  question  be  wholly  irrelevant,  and 
therefore  improperly  asked  on  cross-examination,  and  the  witness 
nevertheless  give  an  answer  to  it,  the  cross-examining  party  awy 
not  call  evidence  to  contradict  that  answer  ;  but  it  is  further  to  be 
remarked,  that  many  questions  may  be  asked  with  propriety  on 
cross-examination,  which  are  irrelevant  to  the  matter  in  issue,  yet 
are  allowable  because  they  go  to  the  credit  of  the  witness  but  the 
distinction  is,  as  to  the  right  to  call  evidence  to  contradict  answers 
given  to  questions  put  to  shake  a  witnesfs's  credit,  that  if  the  ques- 
tions go  merely  to  his  credit,  and  are  in  other  respects  collateral 
to  the  issue,  evidence  cannot  be  called  to  contradict  the  answers ; 
if  they  not  only  go  to  his  credit,  but  are  also  connected  with  the 
subject  of  enquiry,  then  it  is  allowable  to  call  witnesses  to  contra- 
dict. Thus,  if  a  witness  be  asked  on  cross-examination,  whether 
he  has  been  guilty  of  a  crime,  or  any  conduct  which  would  dis- 


rri(U*ncp  may 
be  cnllfd  to 
cuniradict. 


(z>  Mr.  Ph'dlipps  applies  the  same 
rca*ionin^  to  another  rcsotiition  of  the 
Jiid^eR.  dnrin^  I  he  same  proceedings, 
viz  ihit  if  a  witness  lieiisked  whether 
he  his  repres?nlrd  such  a  thing,  I  hey 
should  direct  (he coun*>ei  to  ask,  whe- 
ther the  represent  alien  had  heen  made 
in  writing  or  words.  This  opinion  of 
the  Judges,  the  above  learned  writer 
conceives  to  have  been  founded  on 
Ibe  supposition  that  the  witness's  let- 


ter was  actually  in  the  possession  of 
the  cross-examining  counsel,  and  ott 
the  circumstance  of  the  question  rc- 
larmg  to  particular  expressions,  sup- 
posed to  have  been  contained  m  iflc 
letter.  5^ 

{a)  I  Phil.  Kv.  «8«,  ei  #ff«-  ^ 
also  S  Stark.  Ev.  1745,  ^  _,  . 

(*)  Spcncely  r.  De  Willott,  7BMt. 
lOS. 
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credit  him  aa  a  witness,  but  is  unconnected  with  the  matters  in 
issue,  and  he  denies  it,  his  answer  is  conclusive  ;(^)  but  if  the  irn* 
puted  misconduct  be  relative  to  the  subject  of  enquiry,  as,  if  a 
witness  for  the  crown  be  asked  whether  he  had  not  said  that  he 
would  be  revenged  on  the  prisoner^  aud  would  soon  fix  him  in 
gaol,(r)  or  whether  he  had  not  made  declarations  to  procure  per* 
sons  corruptly  to  give  evidence  in  support  of  the  prosecution^(c/) 
then  evidence  maybe  called  to  contradict  him,  if  he  denies  the  when  the  wit* 
words  or  declaration  imputed  to  him ;  and  if  the  witness  declines  nesB  decUaet 
to  give  any  answer  to  such  a  question  proposed  to  him,  by  reason  of  ^  ^^^^^' 
the  tendency  thereof  to  criminate  himself,  and  the  Court  is  of  opi- 
nion that  he  cannot  be  compelled  to  answer,  the  adverse  party  has 
also,  in  this  instance,  his  subsequent  opportunity  of  tendering  his 
proof  of  the  matter,  which  is  received,  if  by  law  it  ought  to  be  re- 
ceived.(f) 

3dly.  The  credit  of  a  witness  may  be  impeached,  not  only  by  3.  By  proof  of 
giving  evidence  to  prove  statements  made  by  him  at  variance  with  an/jeclnra- 
his  tes«timony,  but  by  calling  witnesses  to  prove  his  declarations  tiooii  touching 
and  acts  touching  the  snbject  matter  of  enquiry.  (/)     And  the  ibe  cause, 
rules  above  stated,  as  to  the  necessity  of  a  previous  cross-exami-  Prc^ow 
nation  of  the  witness  whom  it  proposed  to  discredit,  apply  equally  nHt?oa^ncce»* 
to  this  method  of  discrediting  him  as  to  the  last.     So  that  if  it  is  Kary. 
intended  to  offer  evidence  of  former  declarations  of  a  witness,  or 
of  acts  done  by  him,  though  not  with  a  view  to  contradict  his 
statement  upon   oath  in  examination  in  chief,  but  with  a  view  of 
discrediting  him  as  a  corrupt  witness ;  in  this  case  also  it  has 
been  determined  that  the  witness  should  be  previously  questioned 
to  such  declarations,  or  such  acts,  on  the  cross- exami natiim  ;(^) 
for  in  one  case  as  well  as  the  other  an  opportunity  must  be  afforded 
the  witness  of  explaining  his  conduct  before  evidence  can  be  ad- 
duced to  impeach  his  credit  by  proof  of  the  fact. 

After  a  witness  has  been  cross-examined  respecting  his  former  Re-ezamina* 
statements  and  declarations,  for  the  purpose  of  affecting  his  ere-  **^°' 
dit,  the  counsel  who  called  him  has  a  right  to  re-examine  him  so 
as  to  give  him  an  opportunity  of  explaining  such  statements  and 
declarations.  Thus  if  that  which  the  witness  has  stated  in  an- 
swer to  the  question  on  his  cro.ss-examination,  arose  out  of  the 
enquiries  of  the  person  with  whom  he  had  the  conversation,  the 
witness  may  be  asked  in  re-examination  what  those  enquiries 
were,  (/i)  And  he  may  also  be  asked  what  induced  him  to  give 
to  that  person  the  account  which  he  has  stated  in  the  cross-exa- 
mination. (/) 

But  this,  it  should  seem,  is  the  limit  of  such  a  re-examination. 
Lord  C.  J.  Abbott,  in  delivering  his  opinion  in  the  Queen's  case, 
said,  ^^  I  think  the  counsel  has  a  right,  upon  a  re-examination,  to 
**  ask  all  questions  which  may  be  proper  to  draw  forth  an  explana- 
'*  tiou  of  the  sense  and  meaning  of  the  expressions  used  by  the 

(b)  Ante,  p.  6«9.  (/)  The  Queen's  case^  2  Brod.  ft 

(c)  Yewiirs  case,  2  Canipb.  638.  Bin^.  311. 

{i)  The  Queen's  case,  2  Brod.  &  {g)  2  Brod.  &  Bing.  Sit.     1  Phil. 

Bing.  S 1 1 .  Ev.  280. 

(e)  The  Queen's  case,  2  Brod.  &         (A)  2  Brod.  &  Bins^.  295. 
Bing.  819,  314.  (0  Ibid, 
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4.  By  proof  of 
witDess's  cha- 
racter. 


^  witness  on  croos-examiafttion,  if  they  be  in  tfafiMsclvits  doabtfid; 
^  endj  alflo^  of  the  motive^  by  whieh  the  witnoM  was  induoed  to 
^  use  those  expressions :  but  I  think,  be  has  no  right  to  go  hir- 
^  ther^  and  to  introduce  matter  new  in  itself,  and  not  suited  to 
^  the  purpose  of  explaining  either  die  exprewions  or  the  BOlivM 
«^  of  the  witness."  0') 

His  Lordship  afterwards  cAserred,  ^^  I  dtsCuiguiiih  iietwMn  a 
^^  conversation  which  a  witness  may  have  had  with  a  party  to  the 
^  suit,  whetiier  criminal  or  eivil,  and  a  amversatioa  with  a  third 
^  person.  The  conversation^  of  a  party  to  the  suit,  rdative  to  the 
^  subject  matter  of  the  suit,  are,  in  tbemseives,  evidence  against 
^  him  in  the  suit,  and,  if  a  counsel  chooses  to  ask  «  witness  as  to  any 
^  thing  which  may  have  been  said  by  an  adverse  party,  the  oounsel 
^  for  that  party  has  a  ri^t  to  lay  before  the  Court  the  whole  which 
^'  was  said  by  his  client  in  the  same  conversation ;  not  only  so 
^  much  as  nay  explain  or  qualify  die  matter  intfoduoed  by  the 
**  previous  examlnaftion,  but,  even  matter  not  properly  connected 
^  with  the  pait  introduced  upon  the  pMvious  examination,  pio- 
^  vided  only,  that  it  relate  to  the  subject  matter  of  the  suit ;  be* 
^  cause  it  would  not  be  just  to  take  part  of  a  conversation  bs 
^  evidence  against  a  party,  without  giving  to  the  parfy,  at  the 
^*  same  time,  the  benefit  of  the  entire  residue  of  what  lie  said 
^'  on  the  same  occasion.  But  the  eonversatioa  of  a  witness  with 
^  a  third  person  is  not  in  itself  evidence  in  the  suit  against  any 
'^  party  to  the  suit.  It  becomes  evidence  only  as  it  may  sffiBCt 
'^  the  character  and  credit  of  the  witness,  whieh  may  be  affected 
^^  by  his  antecedent  declarations,  and  by  the  motive,  under  which 
^^  he  made  them  ;  but,  when  once  all  which  had  constituted  the 
''  motive  and  inducement,  and  all  whieh  may  shew  the  meaning  ot 
*^  the  words  and  declarations  has  been  laid  before  the  Court,  the 
'*  Court  becomes  possessed  of  all  which  can  afieot  the  character  or 
^^  credit  of  the  witness,  and  all  beyond  this  is,  in  my  opinicm,  irre- 
**  levant  und  incompetent."  (^) 

4thly.  The  credit  of  a  witness  maybe  impeached  by  proof  of  his 
general  chmeter.  It  is  now  completely  settled  with  respect  to  this 
mode  of  discrediting  a  witness,  that  general  evidence  ooly^  u^ 
not  evidence  as  to  particular  facts,  can  be  employed  $(Q  for  if  it 
were  allowable  to  give  evidence  of  particular  collateral  facts  to 
afiect  his  credit,  the  inquiry  mi^ht  branch  out  into  an  indefiaite 
number  of  issues.  Besides  which,  although  a  witness  may  he 
supposed  capable  of  defending  his  general  character,  no  man  can 
come  prepared  to  give  an  answer  to  particular  facts,  which  inij^ 
be  sworn  against  him  to  impeach  his  character,  without  any  pre- 
vious notice  given  to  him,{m)    The  proper  mode,  therefore,  of 


U)  S  Brod.  ik  Bing.  SOT. 

Oc)  2  Brad.  &  Biog.  297,  29g.  The 
other  Judges,  except  Mr.  JasticeBest, 
agreed  with  the  Lord  C^ief  Justice; 
but  the  Lord  Chancellor  and  Lord  Ee- 
desd^le  wer^  of  the  same  opinioo  with 
Mr.  Justice  Best,  and  diBered  irom 
the  other  Judges 4  inasmuch  as  they 
thought  Chat  the  entire  conversa,tion 
ought  to  be  admitted;  not  as  evidence 


of  aay  fact  that  might  be  sMerted  la 
the  course  of  it,  but  solely  ind  »»' 
ply  as  explanatory  of  the  witness 
motives,  and  as  setting  his  characier 
and  credit  in  a  fair,  ftill,  and  imptf- 
Jial  point  of  Yiew.  .   *,  «  r 

(I)  Rex  If.  Watson, «  Sto'^Tr  ^i* 
149.    Bull.  N.  P.  «90.    I  »«••  "^• 

(m)  BulL  N.  P.  S96. 
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examining  ft  witneAs,  \^io  is  called  to  diteredH  a  previouB  witnessi 
by  proof  of  his  efaaracter,  is  to  ask  whether  the  present  witness 
has  had  the  means  of  knowing  the  former  witness's  general  eha- 
racier,  and  whether,  from  such  knowledge^  he  would  believe  him 
on  his  oath.(t)  In  answer  to  such  endence  against  character, 
the  other  party  may  ctoss-examine  the  witness  as  to  his  means  c^ 
knowledge,  and  the  groonds  of  his  opinion  3  or  may  attack  his 
general  character.  (A) 

A  party  cannot  bring  e?idence  to  confirm  the  character  of  a  wit*  character  of 
ness  before  the  credit  Si  that  witness  has  been  impeached,  either  7*^ortcdI°^ 
upon  cross-examination,  or  by  the  teetimony  of  other  witnesses,  (l)  *^^^ 
Thus,  in  a  case  where  a  witness  for  one  party  asserts  one  thing,  and 
a  witness  for  the  other  party  asserts  the  contrary,  and  direct  fraud 
is  not  imputed  to  eithor,  evidence  to  the  good  character  of  either 
witness  is  not  admissible,  (m)  But  if  the  cluiraeter  of  a  witness  has 
been  impeached,  (although,  according  to  some  anthorities,  upon 
eioss-examination  only,)  evidence  on  die  other  side  may  be  given  in 
support  of  the  character  of  the  witness  by  general  evidence  of 
good  conduct,  (n)  So  in  a  case  where  two  attesting  witnesses  to  a 
will,  which  was  impeached  on  account  of  fraud  in  procuring  it,  were 
dead,  and  a  surviving  attesting  witness  was  called,  and  spoke  to  a 
fraudulent  execution,  it  was  h^ld  allowabte  to  call  evidence  to  the 
general  good  character  of  the  deceased  witnesses :  (o)  and  Lord 
Ellenborough,  in  approving  of  that  decision,  observed,  that  if  they 
had  been  iSive,  they  might  have  been  produced,  and  their  charac- 
ters would  have  appearra  on  cross-examination ;  and  being  dead, 
justice  reouired  that  an  opportunity  should  be  given  of  shewing 
what  credit  was  to  be  given  to  their  attestation,  (p)  Whether  in 
answer  to  proof  of  statements  made  by  a  witness  in  variance  with 
his  t^timony  at  the  trial,  evidence  may  be  given  by  the  party 
who  called  the  witness,  that  he  affirmed  the  same  thing  on  other 
occasions,  and  is  still  consistent  with  himself,  is  a  point  on  which 
there  are  conflicting  authorities,  (q)  The  better  opinion  seems  to 
be  that  such  evidence  is  not  admissible ;  except  in  cases  where 
the  counsel  on  the  other  side  impute  a  design  to  misrepresent  from 
some  motive  of  interest  or  relationship  j  there  in  order  to  repel 
such  imputation,  it  may  be  proper  to  shew  that  the  witness  made 
a  similar  statement  at  a  time  when  the  supposed  motive  did  not 
exist,  or  when  motives  of  interest  would  have  prompted  him  to 
make  a  different  statement  of  the  facts,  (r) 


(0  Mawson  v.  Hartsink,  4  Esp.  N.  P. 
C.  102.  So,  upon  an  indictment  for  a 
rape,  the  character  of  the  prosecu* 
tnx,  as  to  general  chastity,  may  be 
impeached  by  general  evidence  9  but 
not  by  evidence  of  particular  facts, 
ante,  vol.  l.p.  569. 

(k)  1  Phil.  Ev.  S78. 

(Q  Bishop  of  Durham  v.  Beaumont, 
1  Campb.  207.     1  Stark.  Ev.  US. 

(m)  1  Campb.  207. 

(«)  1  Stark.  Ev.  148.  Bate  v.  Hill, 
1  Carr  ft  P.  100.  Rex  v.  Clarke,  t 
Stark.  N.  P.  €.1^41.,  ^rhere  the  pro- 
secutrix, upon  an  indictment,  for  aji 


attempt  to  commit  a  rape,  having 
been  cross- examined  as  to  having 
been  sent  to  the  house  of  correc- 
tion on  a  charge  of  theft,  evidence  of 
her  subsequent  good  conduct  was  ad- 
mitted in  support  of  the  prosecution: 
cor.  Holroyd,  J.;  but  sec  Dodd  v. 
Norris,  S  Campb.  519. 

ip)  By  Ld.  Bldon  in  Doe  r.  Stephen- 
sou,  3£sp.  !eS4.  By  Ld.  Kenyon  in 
Doe  V.  Walker,  4  E^.  50. 

(p)  1  Campb.  210. 

(9)  Qilb.  Ev.  185.   BuU.  N.  P.«94. 

(r)  iPhil.  Ev.  291.  1  Stark.  Et. 
148.    See  aiso  the  opinion  ezpreawd 
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Party  miiv  not 
diarredit  bis 
own  witneM, 
by  proof  of  bis 
ciiaraeter : 
but  be  may 
prove*  bis  case 
by  otber  wit- 


StmhU* 
He  cnnnot  dis- 
credit bis  own 
vitni'ss  by 
proof  of  con- 
tradictory 
■tatementt. 


If  a  party  calls  a  witness  to  prove  a  fact,  he  cannot,  when  he 
finds  the  witness  proves  the  contrary,  give  general  evidence  to 
shew  that  that  witness  is  not  to  be  believed  on  his  oath:(tf)  fur 
that  would  be  to  enable  the  party  to  destroy  the  witness  if  he 
spoke  against  him,  and  to  make  him  a  good  witness  if  he  spoke 
for  him,  with  the  means  in  his  hands  of  destroying  his  credit  if 
he  spoke  against  him.(f)  But  if  a  witness  gives  evidence  contrary 
to  that  which  the  party  calling  him  expects,  the  party  is  at  liberty 
to  make  out  his  own  Case  by  other  witnesses ;  and  to  shew  that  the 
facts  which  his  own  witness  has  stated  contrary  to  his  interest 
were  otherwise  ;(u)  for  such  facts  are  evidence  in  the  cause,  and 
the  other  witnesses  are  not  called  directly  to  discredit  the  first 
witness,  but  the  impeachment  of  his  credit  is  incidental,  and  con- 
sequential only.(t;)  Still  a  party  is  not  at  liberty  to  set  up  so 
much  of  his  witness's  testimony  as  makes  for  him,  rejecting  and 
disproving  so  much  as  makes  against  him  [w) 

If  a  witness  is  called  to  prove  a  fact,  and  gives  his  evidence  to 
the  contrary,  it  is  not,  it  should  seem,  competent  for  the  party 
calling  him  to  prove  that  the  witness  has  previously  given  a  dif- 
ferent account,  for  the  purpose  of  shewing  that  he  is  unworthy  of 
credit. ( J*)  However,  in  Oldroyd's  case.Cy)  where  the  counsel  for 
the  prosecution  at  first  declined  examining  the  prisoner's  mother, 
but  the  Judge  thought  it  right  to  have  her  examined,  (her  name 
being  on  the  back  of  the  indictment  as  having  been  examined  be- 
fore the  grand  jury,)  which  was  accordingly  done,  and  she  gave 
her  evidence  in  favour  <jf  the  prisoner  ;  the  Judge  ordered  her  de- 
position before  the  coroner  to  be  read,  in  order  to  shew  its  incon- 
sistency with  her  present  testimony.    And  the  twelve  Judges  af- 


by  Bay  ley,  J.,  in  Wihen  r.  Law,  S 
Stark.  N.  P.  C.  63.  5'ee  also  pogL 
thrtp.  111.  sect.  3.  Of  Hearsay  Evi- 
dence, 

{»)  Ewer  iJ.  Ambrose,  S  B.  &  C.  750. 
Bull.  N.  P.  997. 

(i)  Bull  N.  P.  «97. 

(tt)  3  B.&C.  749,750,751.  Bichard- 
son  V.  Allan,  2  Stark.  N.  P.  C,  334. 
Alexander  v,  Gibson,  SCamph.  555. 
Fart icu  larly  where  the  wi  tness  is  forced 
on  a  party  by  law :  as  for  instance,  a 
Miliscribing  witness  to  a  will  or  deed. 
Thus  in  Lowet».  Jolliffe,  I  W.  Bl.  .365, 
the  subscribing  witness  to  a  deed, 
swore  to  the  tt'Stator*s  insanity,  yet 
the  plaintiflf  was  allo^ved  to  examine 
other  witnesses  in  support  of  his  case, 
to  prove  that  the  tesUitor  was  sane. 
So  in  Pike  v.  Badmcring,  cited  in 
SStra.  1096.,  where  the  three  sub- 
scribing witnesses  to  a  will  denied 
their  hands,  the  plaintiff  was  permitted 
to  contradict  that  evidence. 

(v)  Bull.  N.  P.  «97. 

(»>SCampb.  556. 

(x)  Ewer  v.  Ambrose,  8  B.  &  C.  746. 
Assumpsit  for  money  had  and  receiv- 
«d.  Plea,  that  the  promises  were  madt 


with  S.  Baker  aad  defendant  jointly, 
and  issue  thereon  :  S.  Baker  was  called 
by  defendant  to  prove  the  partnership, 
but  he  proved  the  contrary.  Defend- 
ant Ihpu  tendered  in  evidence  an  an« 
swer  in  Chancery  of  S.  BakcrV,  in 
which  he  swore  he  was  defendant's 
partner.  The  Judge  admitted  it, 
(giving  the  pinintift'  leave  to  move,) 
and  left  it  to  the  jury  to  find  for  tho 
plaintiflf  or  defendant,  according  as 
they  gave  credit  to  S.  Baker's  answer 
in  Chancery,  or  to  his  testimony  give  a 
in  Court.  The  Court  of  King's  bench 
expressed  a  strong  opinion  that  the 
answer  was  not  admissible;  but  they 
granted  a  new  trial,  on  the  ground 
that  the  Judge  had  left  the  answer  to 
the  jury,  as  it  were  substantive  evi- 
dence of  the  fact  of  the  partnership. 
Holroyd,  J.,  said,  that  though  the 
answer  certainly  was  not  admissible 
to  prove  generally,  that  the  witness 
was  not  worthy  of  credit,  it  migbt, 
perhaps,  be  admissible,  if  the  enect 
"were  onk  to  shew  that,  as  to  the  par- 
ticular fact  sworn  to  at  the  tiial,  the 
witness  was  mistaken, 
(if)  Russ.  &  Ry.  C.  C.  R.  88. 


CHAP.  I.  §  5.]  How  many  Witnessei  are  necessary. 
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terwards  were  of  opinion,  that  the  Judge  had  a  right  to  call  for  the 
deposition,  in  order  to  impeach  the  witness's  credit;  and  Lord 
Elienborough  and  Mansfield,  C.  J.^  thought  that  the  prosecutor 
had  the  same  right. 


SECTION  V. 


Hoto  many  Witnesses  are  necessary. 

In  general,  the  testimony  of  a  single  witness  is  a  sufficient  legal  Sinsrie  witn«f« 
ground  for  conviction  of  a  crime  or  misdemeanor, (z)  even  though  R«ner«Uy  suf- 
that  single  witness  may  have  been  the  accomplice  in  guilt  of  the     "'°^' 
accused  person. (n)    But  there  are  two  exceptions  to  this  rule,  viz. 
the  cases  of  treason  and  perjury. 

The  evidence  of  one  witness  is  not  sufficient  to  convict  the  de-  in  cueof  p«r« 
fendant  on  an  indictment  for  perjury :  as  in  such  case  there  would  ju>7* 
be  only  one  oath  against  another.  (/;) 

In  high  treason,  (not  concerning  the  current  coin,  or  the  King's  Hightreatov. 
seal^,  or  sign  manual,)  no  one  can  be  convicted,  unless  by  the 
oaths  and  testimony  of  two  witnesses,  either  both  to  the  same 
overt  act,  or  one  of  them  to  one,  and  the  other  of  them  to  another 
overt  act  of  the  same  treason :  unless  the  party  indicted  ^hall  will- 
ingly, without  violence,  in  open  Court  confess  the  same.(r)     The 
confession  contemplated,  is  a  confession  in  open  Court,  or  plead- 
ing guilty:  any  other  confession,  whether  made  to  persons  in  au- 
thority or  not,  is  evidence  in  the  case,  and  must  be  proved,  like 
other  facts,  by  two  witnesses,  and  it  will  have  its  weight  with  the 
jury  according  to  the  circumstimces,  as  confessions  have  in  all 
criminal  ca8es.(r/)     However,  by  stat.  39  &  40  Geo.  3.  c.  93.,  "  In  Two  witaetiei 
"  all  cases  of  high  treason,  when  the  overt  act  alleged  in  the  in-  ^^\^^V^^ 
*<  dictment  is  the  assassniation  of  the  Kmg,  or  any  direct  ettempt  ,onai  attacM 

against  his  life,  or  against  his  person,  the  prisoner  shall  be  tried  oa  the  Kiag. 

according  to  the  same  order  or  trial,  and  upon  the  like  evidence, 
^^  as  if  he  stood  charged  with  murder." 

In  petit  treason  and  misprision  of  treason,  as  well  as  high  trea-  I'etit  treason 
•on,  by  the  statutes  I  Edw.  6.  c.  12.  s.  22.,  and  6  Edw.  6.  c.  II.  ^jtiSllSS?^* 


(s)  4 Black.  Com.  357.     8  Hawk. 
c.  46.  8.  3. 

(a)  Jnte^  p.  599. 

(k)  i^nlir,  p.  544,  5t5. 

(c)  By  sUtotes  I  Edw.  0.  c.  19.  s. 
S9.  6  Edw.  6.  c.  1 1.  s.  18.  7  &  8  Wm. 
S.  e.  3.  lo  high  treason  coaeerning 
the  coin,  or  the  King's  seals,  or  sign 
manaal,  ooe  witness  is  safficient,  as 
at  common  law  before  the  reign  of 
Bdward  the  Sixths  by  sUt.  1  i^  SPh. 


dc'M.  c.  10.  s.  19  ,  and  I  &  8  Ph.  & 
M.  c.  1 1 .  s.  3.  See  ante^  Vol.  I.  p.  68. 
It  has  been  agreed  by  all  the  Judges, 
that  these  statutes  extend  to  all  of- 
fences touching  the  impairing  of  coin, 
which  should  afterwards  be  made 
treason,  Gahagan's  case,  1  Leach  48. 
1  East.  P.  C.  I99.S.C. 

(d)  1  Bast  P.  C*  131.  Fotter*9  Crown 
Law  840»  &c. 


Q^  Emdinee. 


[book  ¥t. 


8. 12.,  two  vritnemes  are  required,  vnlesB  the  purty  arraigiied  shall 
wiUingly^  wUikonl  violeocei  confess  the  8ame.(e) 


SECTION  VI. 


Uoiv  the  Attendance  of  fFitnesses  is  to  be  compelled  and  rtf- 

munerated. 


Attendaoce  of 
led. 


By  recognl- 
cance. 


Misdemean- 
ors. 
7  Geo.  4.  c.  64. 


Witness  com- 
mitted for  re- 
fusing to  enter 
into  recogni- 
sance. 


45  Geo.  3.  c. 
92.  s.  3. 


Hew  served. 


There  are  two  methods  in  which  the  attendance  of  witnesses  in 
criminal  cas«s  may  be  compeUed  :  Ist^  which  is  the  more  ordi- 
naty  and  effectual  means,  the  Justice  or  Coroner  that  takes  thd 
examination  of  the  person  accused,  and  the  information  of  the 
vitnesses,  may  at  that  time,  or  at  any  time  after  and  before  the 
trial,  bind  over  the  witnesses  to  appear,  (d)  2dly,  By  process  of 
subpcena. 

let.  If  a  witness  does  not  appear  according  to  the  terms  of  the 
recognizance  in  which  he  is  bound,  at  the  Court  at  which  the  trial 
is  intended  to  be,  to  give  evidence  against  the  party  accused,  the 
reeognisauce  may  be  estreated,  and  the  penalty  levied.  Justices 
hKw%  authority  by  stat.  7  Geo.  4.  c.  64.  s.  3.  to  bind  all  persons 
by  reeogniatanoe  to  give  evidence  in  cases  of  misdemeanors,  la 
like  manner  as  in  cases  of  felony.  If  a  witness  who  has  been  ex* 
amiined  before  a  Justice  of  the  peace,  refuses  to  be  bound  over, 
the  Justice  may  commit  him.(fr)  And  where  the  witness  was  a 
married  woman,  and  therefore  under  a  legal  disability  to  enter 
into  a  recognizance,  the  Justice  was  held  justified  in  committing 
her,  upon  her  refusal  to  appear  to  give  evidence  or  to  find  sore- 
ties  for  her  appearance.(c} 

2d.  The  attendance  of  witnesses,  if  they  have  not  entered  into 
rsc^^nifiianees,  may  be  compelled  by  process  of  subpoena,  which 
may  either  be  issued  from  the  Crown  Office,  (d)  or  may  be  made 
out  by  the  derk  oi  the  peace  of  the  sessions,  or  the  clerk  of  as- 
size.(9i)  And  by  stat.  45  Geo.  8.  c.  92.  s.  8,,  the  serviee  of  a  sub- 
poena on  a  witness  in  any  one  of  the  parts  of  tlie  United  King- 
dom, for  his  appearance  on  a  criminal  prosecution  in  any  other  of 
tiie  parts  of  the  same,  riiall  be  as  effectual  as  if  it  had  been  in  that 
part  where  he  is  required  to  appear. 

The  prosecutor  ought  not  to  include  more  than  four  persons  in 


<r)  But  a  bill  is  aow  pending  in 
psffliameBt,  by  which  it  is  proposed 
to  be  enacted,  that  petit  treason  shaH 
be  treated  ip  all  respects  as  morder. 

(a)  s  Hale  P.  C.  «S4.  Stat.  7  Geo. 
4.  c.  64.  s.  a,  S,  4. 

(»)  S  Hale  P.  C.  284.  Beanet  •. 
Watson,  3  M.  &  S.  1. 


(c)  SM.  &S.  1. 

(lO  Aex  V.  Ring,  8  T.  R.  58S. 

(a)  1  Chitt  C.  L.  MS.  It  as 
prudent  to  sue  it  oat  of  the  Croivm 
Oflice,  if  an  application  foraa  attadi* 
nent  for  non«attendaaoe  is  likely  to 
become  necesHNry.    See  pesl.  p.  840. 


CHAP.  i<  9  tf.]    How  AUendancfi  is  to  be  compelled. 


ond  6ab|M£lttK  (/)  Arid  aa  eoon  ils  tbd  \rrit  is  abtalmd^  a  copijr 
trtiotild  be  made  out  lor  each  wilne»t»  and  setved  on  Um  per-* 
souallj^  and  ki  the  Baide  time  the  writ  should  be  shewn  him.  (g) 
The  service  laust  be  personal^  and  made  a  reasonable  time  before 
the  day  of  trial ;  for  witnesses  ought  to  have  a  convenient  time  to 
put  their  own  affairs  in  such  order,  that  their  attendance  on  the 
Conrt  may  be  of  as  little  prejudice  to  themselves  as  possible. (A) 

If  a  witness  have  in  his  possession  any  deeds  or  writings,  whidi  Subpoena 
it  is  deemed  necessary  to  produce  at  the  trials  there  should  be  a  ^"^  '*'"""• 
special  clause  Inserted  in  the  subpcena^  called  a  dtices  tecum,  com-* 
manding  the  witness  to  bring  them  with  him.(t)  The  writ  of 
subpoena  duces  tecum  is  the  regular  and  established  process  of 
the  Court )  and  though  it  was  formerly  doubted,  yet  it  is  now 
settled,  that  this  process  is  of  compulsory  obligation  on  the  wit- 
ness, to  produce  the  deeds  or  writings  required  of  him,  which  he 
has  in  his  possession,  and  which  he  has  no  lawful  or  reasonable 
excuse  for  withholding ;  of  the  validity  of  which  excuse,  the  Courts 
and  not  the  witness,  is  to  judge.O*)  And  a  person  in  possession 
of  any  paper,  who  is  served  with  a  subpoena  ducea  tecum,  is  bound 
to  produce  it,  whether  the  paper  belong  to  him  or  not,  or  though 
there  be  a  regular  way  prescribed  by  law  for  obtaining  it.(Ar)  The 
Court  however,  in  ail  such  cases,  will  exercise  their  discretion  in 
deciding  what  papers  shall  be  produced,  and  under  what  qualifi- 
cations lis  respects  the  interest  of  the  witness.(/) 

When  a  witness  is  in  custody,  or  on  board  a  ship  under  the  Habeas  corput 
command  of  an  officer  who  refuses  to  permit  his  attendance,  the  2^f"*-^**"" 
subpoena  is  ine£Eectual,  and  a  habeas  corpus  ad  testificandum  is 
necessary  to  bring  him  np ;  for  which  an  application  may  be  made 
to  any  one  of  the  Judges  or  Barons  ol  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer,  in  England  or  Irdand^ 
who  have  discretionary  power  to  grant  it  to  any  part  of  the  United 
Kingdom^  to  bring  a  witness  before  any  court  of  recoid,  to  be  eX^ 
amioed  before  such  courts,  or  any  grand,  petit,  or  other  jury,  in 
any  cause  or  matter,  civil  or  criminal.(m)  And  every  justice  of 
great  session  in  Wales,  and  in  the  county  palatine  of  Chester,  has 
the  like  authority  within  the  limits  of  his  jurisdiction«(n)  The 
application  for  this  writ  must  be  made  upon  an  affidavit  sworn  to 
by  the  party  applying,  stating  that  the  party  is  a  material  witness, 
and  willing  to  attend  ;(o)  and  if  he  be  at  a  distance,  it  should  be 


if)  Doe  V.  Aadrewsy  Cowp.  S45. 
Tid4  8§5. 

iff)  In  order  to  nve  ezpenee,  it  is 
sstlied  thst  aervice  of  a  ticket,  con- 
tainiSg  the  sulMtssce  of  a  writ,  will 
be  as  effectual  as  service  of  the  writ 
itself.    1  PMl.  Ev.  S. 

(h)  Tidd655. 

(t*)  Tidd  866. 

(i)  Aroey  v.  Long,  0  Sast.  478. 
Tidd  S56. 

(ft)  Tidd  858.  Conen  «.  Dubois, 
HoUN.P.C.  889. 

(I)  Tidd.  866.  It  will  bt  observed, 
that  there  is  a  distiactioa  between  the 


obiigatien  ef  a  witness  ts  answer, 
thoagh  il  may  subject  htm  to  a  civil 
responsibility,  and  the  obligation  to 
produce  writings  under  a  subpcsna. 
See  mile,  p.  619.  If  a  subpcBua  dmesi 
tecum  be  served,  the  party  must 
bring  his  deeds  in  obedience  to  the 
subpoena ;  but  if  he  states  them  to  be 
his  title  deeds,  no  Judge  will  erer 
compel  him  to  produce  them.  Pick- 
ering V,  Noyes,  I  B.  ft  C.  S6S. 

(m)  48  Geo.  8.  c.  140.  44  Geo.  8. 
C.  108.     Tidd  859. 

(a)  iMtf. 

(o)  Tidd  858. 
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Subpcsna  for 
prisoner. 


Remedy 
agninst  person 
Defrlcctioff  to 
appear  on  sub- 
pcena. 


Eipencea  need 
not  be  ten- 
d««d. 


shewn  how  he  is  material,  (p)  The  writ  being  sued  out,  should  be 
left  with  the  sheriff,  or  other  officer,  in  whose  cuHtody  the  witness 
is  detained,  who  will  bring  hiin  up,  upon  being  paid  his  reasonable 
charges.  (9)  If  a  witness  be  a  prisoner  of  war,  a  habeas  corpus 
will  not  lie  to  bring  him  up,  but  an  order  from  the  secretary  of 
state  must  be  obtained. (r) 

At  common  law,  a  defendant  in  capital  cases  had  no  means  of 
compelling  the  attendance  of  witnesses  without  the  special  order 
of  the  Court  ;(.v)  although  in  nii%*demepnors  the  defendant  has  al- 
ways been  allowed  to  take  out  subpOeinas.  (^)  But  the  statute  7  VV. 
3.  c.  3.  s.  7«  provided,  that  in  cajies  of  high  treason,  where  corrup- 
tion of  blood  might  be  worked,  the  persons  indicted  shall  have  the 
like  process  of  the  court  where  they  shall  be  tried,  to  compel  their 
witnesses  to  appear  for  them,  as  is  usually  granted  to  compel  wit- 
ness^es  to  appear  against  them  :  and  since  the  stat.  1  Ann.  st.  2.  c. 
9.  s.  3.  by  which  it  is  provided  that  witnesses  for  the  prisoner,  in 
case  of  treason  or  felony,  shall  be  sworn  in  the  same  manner  as 
witnesses  for  the  crown,  and  be  subjeci  to  the  same  punishment 
for  perjury,  the  process  by  subpoena  is  allowed  to  defendants  in 
cases  of  felony  as  M^ell  as  in  other  instances,  (r/) 

if  a  party  having  been  served  with  a  subpoena,  neglect  to  appear 
in  obedience  to  it,  an  application  may  be  made  to  the  Court  of 
King's  Bench,  if  the  subpoena  issued  from  the  Crown  Office,  for 
an  attachment  against  him  ;{v)  and  where  the  process  is  served  in 
one  part  of  the  United  Kingdom  for  the  appearance  of  the  witness 
in  another  of  the  parts,  the  Court  issuing  the  same  may,  upcm 
proof  to  their  satisfaction  of  the  due  service  of  the  subpoena,  trans- 
mit a  certiorari  of  the  default  of  the  witness,  under  the  seal  of  the 
Court,  or  under  the  hand  of  one  of  the  Justices  thereof,  to  the 
Court  of  King's  Bench  if  the  service  were  in  £ngland,  to  the 
Court  of  Justiciary  if  in  Scotland,  and  to  the  Court  of  King's 
Bench  in  Ireland  if  in  Ireland ;  which  Courts  are  empowered  to 
punish  the  witness  in  the  same  way  as  if  he  had  disobeyed  a  sub- 
poena issued  out  of  those  courts,  provided  the  expences  have  been 
tendered.  (f<;)  It  has  been  doubted  whether  in  all  cases,  as  well  as 
in  those  within  the  last  mentioned  statute,  a  witness  may  not  law- 
fully refuse  to  obey  a  subpoena  on  a  criminal  prosecution,  as  well 
as  a  civil  suit,  unless  he  has  a  tender  of  bis  reasonable  expences ; 
but  the  better  opinion  seems  to  be,  that  witnesses  making  default 
on  criminal  prosecutions  are  not  exempted  from  attachment,  on 


(p)  Tidd  858.  It  is  said  in  I  Cbitt.C. 
L  SIO.,  thattlie  affidavit  of  readiness 
to  attend  only  applies  when  the  party 
is  on  board  ship,  and  not  then  in  all 
cases. 

(f)  Tidd  860. 

(r)  Furly  v.  Newnham,  8  Dougl. 
419. 

(«)  4  Black.  Com.  869.  S  Hawk, 
e.  46.  8.  170.  If  they  had  attended 
they  could  not  have  been  sworn  be- 
fore the  Stat.  V  Ann.  st.  2.  c.  9.  s.  3. 

(I)  S  Hawk.  C.46.  S.J70. 

(m)  9  Hawk.  P.  C.  c.  46.  s.  179, 

ip)  Rex  e.  Ring,  8  T.  R.  585.  And 


a  witness  who  refuses,  aOerbeinf  sub- 
poenaed, to  attend  to  give  evidence 
tor  a  defendant,  is  liable  to  an  atlach- 
nuent  as  in  the  case  of  bein}(  subpci- 
naed  by  a  prosecutor,  1  Stark.  Et. 
119. 

(w)  43  Geo.  3.  c.  92.  s.  3,  4.  1 
Chit.  Cr.  L.  614.  It  is  s^iid  to  be 
doubtful  whether  the  Justices  at  Ses- 
sions, &c.  have  authority  to  imee  aa 
atlachraent,  and  that  the  only  mode 
of  proceeding  against  a  wilncsa  la 
such  a  case  is  by  iadictiii«iit»  Aicbb. 
Cr.  L.  108. 


CHAP.  I.  §  4.]    Attendance  of  Witnesses,  how  remunerated.  64t 

the  grottnd  that  their  expenses  were  not  tendered  at  the  time  of 
the  service  of  the  subpoena :  although  the  Court  would  have  good 
reason  to  excuse  them  for  not  obeying  the  summons,  if  in  fact 
they  had  not  the  means  of  defraying  the  necessary  expences  of  the 
journey.  (*) 

Formerly  the  law  provided  no  means  for  reimbursing  the  wit-  Attendance  of 
nesses  on  criminal  prosecutions.    At  length,  by  stat.  27  Geo.  2.  witnesses  how 
c.  3.,  18  Geo.  3.  c.  19.,  and  58  Geo.  3.  c.  70.,  in  cases  of  felony,  ^^^^^^^^^ 
certain  provisions  were  made  for  that  purpose.    These,  however, 
did  not  extend  to  cases  of  misdemeanors ;  but  now  by  stat.  7  Geo. 
4.  c.  64.  s.  22.  (repealing  the  above  mentioned  statutes)  it  is  en- 
acted, "  That  the  Court  before  which  any  person  shall  be  prose-  Courts  may 
**  cuted  or  tried  for  any  felony,  is  hereby  authorised  and  empow-  ^^he^ex-™^"* 
''  ered,  at  the  request  of  the  prosecutor,  or  of  any  other  person,  pences  in  ail 
•*  who  shall  appear  on  recognizance  or  subpcena  to  prosecute  or  cases  of  felon)'. 
'^  give  evidence  against  any  person  accused  of  any  felony,  to  order 
'^  payment  unto  the  prosecutor  of  the  costs  and  expences  which 
^^  such  prosecutor  shall  incur  in  preferring  the  indictment,  and 
'^  also  payment  to  the  prosecutor  and  witnesses  for  the  prosecu- 
^^  tion,  oi  such  sums  of  money  as  to  the  Court  shall  seem  reason- 
^^  able  and  sufficient  to  reimburse  such  prosecutor  and  witnesses 
^^  for  the  expences  they  shall  have  severally  incurred  in  attending 
**  before  the  examining  magistrate  or  magistrates  and  the  grand 
'^  jury,  and  in  otherwise  carrying  on  such  prosecution,  and  also  to 
^^  compensate  them  for  their  trouble  and  loss  of  time  therein ; 
^'  and,  although  no  bill  of  indictment  be  preferred,  it  shall  still  be 
*'  lawful  for  the  Court,  where  any  person  shall  in  the  opinion  of 
*'  the  Court,  bond  fide  have  attended  the  Court  in  obedience  to 
'^  any  such  recognizance  or  subpcena,  to  order  payment  unto  such 
^^  person  of  such  sum  of  money  as  to  the  Court  shall  seem  reason- 
^*  able  and  sufficient  to  reimburse  such  person,  for  the  expences 
*^  which  he  or  she  shall  have  bon&  fide  incurred  by  reason  of  at- 
^^  tending  before  the  examining  magistrate  or  magistrates,  and  by 
^^' reason  of  such  recognizance  or  subpoena,  and  also  to  compen- 
^^  sate  such  person  for  trouble  and  loss  of  time ;  and  the  amount 
^^  of  the  expences  of  attending  before  the  examining  magistrate  or 
^'  magistrates,  and  the  compensation  for  trouble  and  loss  of  time 
^'  therein,  shall  be  aseertained  by  the  certificate  of  such  magis- 

(«)  1  Phil.  Ev.  11.;  but  see  1  Chit,  slated  before  he  was  examined,  that 

Cr.  L.  61.S.    AtYorkSararacr  Assizes,  at  the  time  he  was  served  with  a 

18S0,  Bajley,J.,roled,  ihatan  uiiwil-  Mubpcena^  no  money  was  paid  him; 

llDff  witaess,  who  required  to  be  paid  he  therefore  asked  that  the  Judge 

before  he  gave  evidence,  could  not  would  order  the  defendant  to  pay 

demand  it.    He  said,  **  I  fear  I  have  him  his  expences  before  he  was  ex- 

**  not  the  power  to  order  you  your  amined  :   Park,  J.,  having  consulted 

**  expences."    And  on  asking  the  bar  with  Garrow,  B.,  said  they  were  of 

if  any  one  recollected  an  instance,  opinion  that  the  Judge  had  no  power 

Scarlett  answered,  *Mt  is  not  done  in  in  a  criminal  case  to  order  a  de- 

'' criminal  cases.**  MS.  iChetw.Burn.  fendant  to    pay  a  witness    his    ex- 

1001.    In  The  King  V.  Cooke,  an  in-  pences    although    subpoenaed,    and 

dictment  for  a  conspiracy  removed  though  the  indictment  came  to  be 

into  the  King's  Bench  by  ceriiorari,  tried  as  a  civil  record,  t  Carr.  &  P. 

a  witness  called  by    the    defendant  381. 
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^^  trate  or  magistrates,  granted  before  the  trial  or  attendance  in 
^^  court,  if  such  magistrate  or  magistrates  shall  think  fit  to  grant 


a 


the  same ;  and  the  amount  of  all  the  other  expences  and  com- 
^^  pensation  shall  be  ascertained  by  the  proper  officer  of  the  court, 
^^  subject  nevertheless  to  the  regulations  to  be  established  in  the 
^^  manner  hereinafter  mentioned/'   And  by  s.  23.  after  reciting  that 
for  want  of  power  in  the  Court  to  order  payment  of  the  expences 
of  any  prosecution  for  a  misdemeanor,  many  individuals  are  de- 
terred by  the  expence  from  prosecuting  persons  guilty  of  misde- 
meanors, it  is  further  enacted,  ^^  that  where  any  prosecutor  or 
^^  other  person  shall  appear  before  any  Court  on  recognizance  or 
^'  subpcena,  to  prosecute  or  give  evidence  against  any  person  in- 
'^  dieted  of  any  assault  with  intent  to  commit  felony,  of  any  at- 
^'  tempt  to  commit  felony,  of  any  riot,  of  any  misdemeanor  for 
'^  receiving  any  stolen  property  knowing  the  same  to  have  been 
*^  stolen,  of  any  assault  upon  a  peace  officer  in  the  execution  of 
^'  his  duty,  or  upon  any  person  acting  in  aid  of  such  officer,  of  any 
'^  neglect  or  breach  of  duty  as  a  peace  officer,  of  any  assault  com- 
^'  mitted  in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages, 
^^  of  knowingly  and  designedly  obtaining  any  property  by  false 
'^  pretences,  of  wilful  and  indecent  exposure  of  the  person,  or 
*'  wilful  and  corrupt  perjury,  or  of  subornation  of  perjury,  every 
^^  such  Court  is  hereby  authorised  and  empowered  to  order  pay- 
'^  ment  of  the  costs  and  expences  of  the  prosecutor  and  witnesses 
^^  for  the  prosecution,  together  with  a  compensation  for  their 
*^  trouble  and  loss  of  time,  in  the  same  manner  as  Courts  are 
^^  herein-before  authorised  and  empowered  to  order  the  same  in 
^'  cases  of  felony ;  and  although  no  bill  of  indictment  be  preferred, 
^^  it  shall  still  be  lawful  for  the  Court,  where  any  person  shall  have 
*^  bond  fide  attended  the  Court,  in  obedience  to  any  such  recogni- 
*^  zance,  to  order  payment  of  the  expences  of  such  person,  toge- 
"  ther  with  a  compensation  for  his  or  her  trouble  and  loss  (rf  time, 
^^  in  tlie  same  manner  as  in  cases  of  felony ;  provided,  that  in  cases 
"  of  misdemeanor  the  power  of  ordering  the  payment  of  expences 
^^  and  compensation  shall  not  extend  to  the  attendance  before  the 
"  examining  magistrate." 

A  person  subpoenaed  as  a  witness,  or  bound  over  by  recogn- 
zance,  either  to  prosecute  or  give  evidence,  or  attending  volunta- 
rily for  the  bona  fide  purpose  of  giving  evidence,  is  privil^ed 
from  arrests  during  the  necessary  time  occupied  in  going  to  the 
place  where  his  attendance  is  required,  in  staying  there  for  the 
purpose  of  such  attendance,  and  in  returning  from  that  place,  (y) 
And  in  allowing  witnesses  time  sufficient  for  these  purposes,  the 
Courts  are  always  disposed  to  be  liberal.  («)  If  a  witness  under 
these  circumstances  be  arrested,  the  Court  out  of  which  the  sub- 
poena issued,  or  the  Judge  of  the  court  in  which  the  cause  has 


(y)  MeekiQs  V.  Smith,  1  H.  Bl.  636. 
Li^htfoot  V,  Cameron,  2  Bl.  1118. 
Childerston  v.  Barrett.  1 1  East.  439. 
^rdiD^  V,  Flower,  8  T.  R.  536.  But 
this  privilege  does  not  extend  to  ar- 
rests by  his  baily  for  the  purpose  of 


being  surrendered ;  for  he  is  supposed 
to  be  in  their  custody  even  irhile  at- 
tendinis  as  a  witness.  £z  parte  Lyne, 
3  Stark.  C.  1 39. 
(e)  1  Phil.  Ev  4. 
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been  or  is  to  be  tried^  will^  upon  application^  order  him  to  be  dis- 
charged, (a) 

When  any  offence  has  arisen  in  India^  which  is  tried  in  this  Evidence  of 
country,  the  evidence  of  witnesses  resident  in  India  may  be  ob-  Sent^abroad!^" 
tained  in  the  manner  prescribed  by  stat.  13  Geo.  3.  c.  63.  s.  40. 
44.(£)  And  in  case  of  a  prosecution  for  any  offence  committed 
abroad  by  any  person  employed  in  the  public  service^  the  evidence 
of  witnesses  resident  abroad  may  be  obtained  in  the  mode  pointed 
out  by  Stat.  42  Geo.  3.  c.  85. 

(a)  Archb.  Cr.  P].  108.  positions  or  interrogatories  by  con- 

(b)  See  poit*  cap.  2.  s.  2«  as  to  do-     sent. 
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CHAPTER  THE  SECOND, 


OF     CONFESSIONS    AND   ADMISSIONS,— OF   EXAMINATIONS    BBFORB 

MAGISTRATES. — ^AND  OF   DEPOSITIONS. 


SECTION  I. 


Of  Confessions  and  Admissions. 

CoDfessions      ^  FREE  and  voluntary  confession  of  guilt  made  by  a  prisoner^ 
sufficient  for     whether  in  the  course  of  conversation  with  private  individuals, 
conviction        or  under  examination  before  a  magistrate,  is  admissible  in  evi- 
ofiiMMfc'  ^'^^  dence  as  the  highest  and  most  satisfactory  proof,  because  it  is 
fairly  presumed  that  no  man  would  make  such  a  confession  against 
himself,  if  the  facts  confessed  were  not  true,  (a)     And  the  highest 
authorities  have  now  established,  that  a  confession,  if  duly  made, 
and  satisfactorily  proved,  is  sufficient  alone  to  warrant  a  convic- 
tion, without  any  corroborating  evidence  aliunde.{b) 
Must  be  free        But  a  confession,  in  order  to  be  admissible,  must  be  free  and 
and  Toluntary.  voluntary :  that  is,  must  not  be  extracted  by  any  sort  of  threats 
or  violence,  nor  obtained  by  any  direct  or  implied  promises,  how- 
ever slight,  nor  by  the  exertion  of  any  improper  influence,  (c)     As 


{a)  Gilb.  Ev.  183.  Lambe's  case, 
2  Leach  554. 4th  edition.  Mr.  Justice 
Blackstone,  and  Mr.  Justice  Forster, 
entertained  a  different  opinion :  (See 
Post.  843.)  The  former  in  the  fourth 
Volume  of  his  Commentaries,  p.  357. 
says,  in  speaking  of  confessions  made 
to  persons  not  in  authority  as  magis- 
trates ;  **  Even  in  cases  of  felony  at 
common  law,  they  are  the  weakest 
and  roost  suspicious  of  all  testimony, 
very  liable  to  be  obtained  by  artifice, 
false  hopes,  promises  of  favour,  or 
menaces,  seldom  remembered  accu- 
rately, or  reported  with  precision; 
and  mcapable  in  their  nature  of  being 
disproved  by  other  DegatiTeeytdence.^ 


iff)  Wheeling's  case,  in  note  1  Leach 
31  i.  Rex  o.  Eldridge,  Russ.  &Ry. 
C.  C.  R.  440.  Rex  v.  Falkner,  Ikid. 
481. 

(c)  It  is  a  mistaken  notion  that  evi- 
dence of  confessions  obtained  bj 
promises  or  threats,  are  to  be  rejected 
from  regard  to  public  faith.  Con* 
fessions  are  received  in  evidence,  or 
rejected  as  inadmissible,  under  a  con- 
sideration whether  they  are  or  are  oot 
entitled  to  credit.  A  free  and  vo- 
luntary confession  is  deserving  the 
hio^hest  credit,  because  it  is  presam- 
ea  to  flow  from  the  strong^it  sense 
of  guilt;  and  therefore  it  is  admitted 
as  proof  of  the  crime  to  which  it  re- 


ft 
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to  what  Shan  be  considered  as  a  threat  or  promise,  saying  to  the 
prisoner  that  it  would  be  worse  for  him  if  he  did  not  confess,  or 
that  it  would  be  better  for  him  if  he  did,  is  suflScient  to  exclude 
the  confession. (rf)  So  a  confession  induced  by  saying,  ^^  Unless 
"  you  give  me  a  more  satisfactory  account,  I  will  take  you  before 
a  magistrate," (^)  or  by  saying,  "  Tell  me  where  the  things  are, 
and  I  will  be  favourable  to  you,"  cannot  be  given  in  evidence.  (/) 
Where  the  prosecutor  asked  the  prisoner,  on  finding  him,  for  the 
money  he,  the  prisoner,  had  taken  out  of  the  prosecutor's  pack, 
but  before  the  money  was  produced  said,  ^^  he  only  wanted  his 
>'  money,  and  if  the  prisoner  gave  him  that,  he  might  go  to  the 
'*  devil  if  he  pleased;"  upon  which  the  prisoner  took  II5.  ft|rf. 
out  of  his  pocket,  and  said  it  was  all  he  had  left  of  it ;  a  majority 
of  the  twelve  Judges  held,  that  the  evidence  was  inadmissible,  (g*) 
So  where  a  prisoner  being  in  custody,  said  to  the  officer  who  had 
the  charge  of  him,  '^  If  you  will  give  me  a  glass  of  gin,  I  will  tell 
*'  you  all  about  it,"  and  two  glasses  of  gin  were  given  to  him,  and 
he  made  a  confession  of  his  guilt.  Best,  J.,  considered  it  as  very 
improperly  obtained,  and  inadmissible  in  evidence.  (A)  And  a  con- 
fession made  by  the  prisoner  with  a  view  and  under  the  hope  of 
being  thereby  permitted  to  turn  king's  evidence,  has  been  held  in- 
admissible.(t) 

In  a  case  where  hopes  of  favour  had  been  given,  and  the  pri-  Confessions 
soner  refused  before  the  magistrate  to  confess,  except  upon  con-  ™*^*  ^  P^"""  ^ 
ditions,  Mr.  Justice  BuUer  observed,  that  there  must  be  very  miles* of  IfaFor 
strong  evidence  of  an  explicit  warning  by  the  magistrate  not  to  by  other  pai^ 
rely  on  any  expected  favour  on  that  account,  and  it  ought  most  ^^' 
clearly  to  appear,  that  the  prisoner  thoroughly  understood  such 
warning  before  his  subsequent  confession  could  be  given  in  evi- 
dence.(7)  But  in  a  case  tried  before  Mr.  Justice  Bayley,  (k)  where  When  such  are 
it  appeared  that  the  prisoner,  on  being  taken  into  custody,  had  *  °*""  ** 
been  told  by  a  person  who  came  to  assist  the  constable,  that  it 
would  be  better  for  him  to  confess,  but  that,  on  his  being  exa- 
mined before  the  committing  magistrate  on  the  following  day,  he 
was  frequently  cautioned  by  the  magistrate  to  say  nothing  against 
himself,  a  confession  under  these  circumstances  before  the  magis- 
trates, was  held  to  be  clearly  admissible.    In  a  still  later  case,  it 

fers:  but  a  confession  forced  from  (d)  9  East.  P.  C.  c.  16.  s.  94.  p.  659. 

the  mind  by  the  flattery  of  hope,  or  (e)  ThonipsoD*s  case,  1  Leach  291. 

the  torture  of  fear,  comes  in  so  ques-  (/)  Cass's  case,  iMd.  299.  n.  (a). 

tionableashape,  when  it  is  to  be  con-  (g)  Jones's  case,  Ruas.  &  Ry.  C.  C. 

sidered  as  the  evidence  of  guilt,  that  R.  152.,  but  see  Rex  v.  Griffin,  Ihid. 

no  credit  ought  to  be  given  to  it :  and  151.  post.  p.  650, 

therefore  it  is  rejected.    Warwick-  (h)  Rex    v.    Sexton,   MS.   Chetw. 

sbail's  case,  ear.  Byre  and    Nares,  Bum.  tit.  Confession. 

Barons,  1  Leach  263.  Three  men  were  (i)  HalFs  case  in  note  to  Lambe's 

tried  and  convicted  for  the  murder  of  case,  2  Leach  559.  But  where  a  person 

Mr.Harrison,  ofCampden,  inGIouces-  ^ad  been  admitted  King's  evidence, 

tershire.    One  of  them,  under  a  pro-  and  confessed,  and  upon  the  trial  of 

mise  of  pardon,   confessed  himself  his  accomplices,  refused  to  givt  evi- 

guilty  of  the  fact.    The  confession,  dence,  he  was  convicted  upon  his  own 

Qierefore,  was  not  given  in  evidence  confession.  Rex  v.  Burley,  Stark.  Ev. 

against  him,  and  a  few  years  after-  Pt.  IV.  p.  23.  JnUt  p.  599. 

wards  it  appeared  that  Mr.  Harrison  ( j)  2  East.  P.  C.  658. 

was  alive.  Ibid,  n.  (a.)  Ik)  Rex  v.  Lingate,  1  Phil.  Ev.  105. 
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appeared  that  a  constable  told  the  prisoner  he  might  do  himself 
some  good  by  confessing ;  the  prisoner  afterwards  asked  the  ma- 
gistrate if  it  would  benefit  him  to  confess  ;  on  which  the  magis- 
trate said  he  could  not  say  it  would^  and  the  prisoner  declined 
confessing ;  but  afterwards  in  his  way  to  prison^  he  made  a  con- 
fession to  another  constable ;  the  Judges  were  unanimous  in  hold- 
ing, that  the  confessions  were  admissible  in  evidence,  on  the  ground 
that  the  magistrate's  answer  was  sufficient  to  efface  any  expecta- 
tion which  the  constable  might  have  raised.  (Q  And  where  per- 
sons having  nothing  to  do  with  the  apprehension,  prosecution,  or 
examination  of  the  prisoner,  advised  him,  in  the  presence  of  the 
constable  who  had  him  in  custody,  to  tell  the  truth,  and  consider 
his  family ;  it  was  held  that  such  admonition  was  no  ground  for 
excluding  a  confession  made  an  hour  afterwards  to  the  constable 
in  prison. (m)  Nor  is  it  any  objection  to  a  confession  made  be- 
fore a  magistrate,  that  the  prosecutor,  who  was  present,  first  de- 
sired the  prisoner  to  speak  the  truth,  and  suggested  that  he  had 
better  speak  out,  provided  the  magistrate  or  his  clerk  immediately 
checked  the  prosecutor,  desiring  the  prisoner  not  to  regard  him, 
but  to  say  what  he  thought  proper.(»i)  So  where  the  counsel  for 
the  prisoner  objected  to  a  confession  before  a  committing  magis- 
trate, and  offered  to  prove,  that  the  wife  of  the  constable  had  told 
the  prisoner,  some  days  before  the  commitment^  that  it  would  be 
better  for  him  to  confess,  Mr.  Baron  Wood  over-ruled  the  ob- 
jection, and  admitted  the  confession.(o) 

In  the  case  of  Rex  t;.  Eliz.  Gibbons,(p)  who  was  indicted  for 
the  murder  of  her  bastard  child,  a  surgeon  was  called  to  prove  cer- 
tain confessions  made  by  the  prisoner  to  him.  He  stated  that  he 
had  held  out  no  threat  or  promise  to  induce  her  to  confess ;  but  a 
woman  who  was  present,  said  that  she  had  told  the  prisoner  she 
had  better  tell  all ;  and  then  the  witness  made  certain  confessions 
to  the  surgeon.  It  was  thereupon  objected  by  the  counsel  for  the 
prisoner,  that  as  the  confession  was  made  after  an  inducement 
held  out,  it  could  not  be  received  in  evidence  :  but  Mr.  Justice 
Park,  before  whom  the  trial  took  place,  after  consulting  with  Mr. 
Baron  HuUock,  held  that  as  no  inducement  had  been  held  out  by 
the  surgeon,  to  whom  the  confession  was  made,  and  the  only  in- 
ducement had  been  held  out  by  a  person  having  no  autho- 
rity, it  must  be  presumed  that  the  confession  to  the  surgeon  was 
a  free  and  voluntary  one.  If  the  promise  had  been  held  out  by 
a  person  having  any  office  or  authority,  as  the  prosecutor,  con- 
stable, &c.  the  case  would  be  different :  but  here  some  person, 
having  no  authority  of  any  sort,  officiously  says,  you  had  better 
confess.  No  confession  follows,  but  some  time  afterwards,  to 
another  person,  the  prisoner,  without  any  inducement  held  out, 
confesses.  The  learned  Judge  added,  that  he  and  Mr.  Baron  Hui- 
lock  had  not  the  least  doubt  that  the  evidence  was  admissible. 

(0  Rex  V.  Rosier,  1  Phil.  Ev.  105.  (o)  Rex  v.  Hardwick,  1  Phil.  Ev. 

(in)  Rex  V.  Row,  Russ.  &  Rj.  C.  C.  105. 

R.  153.  (p)  1  Carr  &  P.  97. 
(n)  Rex  V.  Edwards,  1  Phil.  Ev.  104. 
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The  same 'law  was  afterwards  laid  down  by  Mr.  Baron  Hullocky 
in  the  case  of  Rex  v.  Tyler  and  Finch,(;)  where,  the  counsel  on  the 
part  of  the  prosecution  was  about  to  prove  a  confession  of  the 
prisoner  Finch  made  to  a  constable,  and  the  counsel  for  the  pri- 
soners proposed  to  shew  that  the  prisoner  Finch,  being  locked  up 
alone  in  a  room  at  a  public  house,  was  told  by  a  man  that  the 
other  prisoner  had  told  all,  and  he  had  better  do  the  same  to  save 
his  neck :  and  that  on  this,  he  confessed.  But  the  learned  Baron 
held,  that  as  the  promise,  (if  any)  was  by  a  person  wholly  without 
authority,  the  subsequent  confession  to  the  constable,  who  had 
held  out  no  inducement,  must  be  considered  as  voluntary,  and  was 
therefore  evidence. 

The  result  of  these  cases  seems  to  be,  that  a  confession  is  not 
inadmissible,  although  made  after  an  exhortation,  or  admonition, 
or  other  similar  influence,  proceeding  at  a  prior  time  from  some 
one  who  has  nothing  to  do  with  the  apprehension,  prosecution,  or 
examination  of  the  prisoner  :  for  a  promise  made  by  a  person  who 
interferes  without  any  authority  of  this  kind,  is  not  to  be  presumed 
to  have  such  an  effect  on  the  mind  of  the  prisoner  as  to  induce 
him  to  confess. 

It  is  no  objection  that  the  confession  was  made  under  a  mis-  'y*?"*.f{  °^ 
taken  supposition,  that  some  of  the  prisoner's  accomplices  were  in  coofeludoDs. 
custody :  not  even  though  some  artifice  has  been  used  to  draw 
him  into  that  supposition.(r) 

In  a  recent  case  reserved  for  the  opinion  of  the  twelve  Judges,  Thornton's 
a  person  of  the  name  of  Miller,  the  chief  officer  of  the  police  at  ^"*- 
Liverpool,  stated,  that  on  the  18th  of  November,  the  prisoner,  a 
boy  of  fourteen  years  of  age,  was  apprehended  by  his  directions, 
without  any  warrant,  between  twelve  and  one  o'clock,  and  that  he 
was  carried  to  the  police-office  about  one  o'clock.  The  magistrates 
were  then  sitting  at  a  very  short  distance,  and  continued  sitting 
till  between  two  and  three,  and  till  the  business  presented  to  them 
was  finished ;  but  the  prisoner  was  not  carried  before  them,  be- 
cause the  police  officer  was  engaged  elsewhere.  The  officer  ordered 
the  prisoner  to  bridewell  on  his  own  authority,  between  four  and 
five  o'clock ;  and  between  five  and  six  o'clock,  he  told  the  pri- 
soner, that  in  consequence  of  the  falsehoods  the  prisoner  had  told, 
and  the  prevarications  he  had  made,  there  was  no  doubt  but  he 
had  set  the  premises  on  fire ;  and  he  therefore  asked  him  if  any 
person  had  been  concerned  with  him,  or  induced  him  to  do  it  ? 
The  prisoner  said  he  had  not  done  it.  The  police  officer  replied, 
that  he  would  not  have  told  so  many  falsehoods  as  he  had,  if  he 
had  not  been  concerned  in  it,  and  he  again  asked  him  if  any  body 
had  induced  him  to  do  it  ?  The  prisoner  then  began  to  cry,  and 
made  a  full  confession.  In  speaking  of  the  falsehoods,  the  police 
officer  referred  to  an  examination  of  the  prisoner  he  had  himself 
made.  The  prisoner  was  taken  before  he  had  dined,  and  had  had 
no  food  from  the  time  he  was  apprehended  till  after  his  confession. 
The  learned  Judge  thought  it  deserved  consideration,  whether  a 
confession  so  obtained,  when  the  detention  of  the  prisoner  was 

(9)  1  Carr  &  P.  1S9.  (r)  Rex  r.  Barley,  1  Phil.  By.  104. 
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perhaps  illegal f  and  when  the  conduct  of  the  officer  was  calculated 
to  intimidate^  was  admissible  in  evidence,  and  reserved  the  point 
for  the  opinion  of  the  Judges.  In  Trinity  term  1824,  the  Judges 
met  and  considered  this  case,  and  the  majority  of  the  Judges 

? resent,  viz^  Abbott,  Ld.  C.  J.,  Alexander,  C.  B.,  Graham,  B.^ 
Wk,  J.,  Burrough,  J.,Garrow,  B.,  HuUock,  B.,  held  the  coofes-^ 
sion  rightly  received,  on  the  ground  that  no  threat  or  promise  hiid 
been  used.  Best,  C.  J.,  Bayley,  J.,  Hcdroyd,  J.,  were  of  the  con- 
trary opinion.  («) 

In  another  case,(/)  where  the  prisoner,  while  in  gaol,  asked  tlie 

turnkey  if  he  would  put  a  letter  into  the  post  for  him,  and  after  hia 

promising  to  do  so,  the  prisoner  gave  him  a  letter  addressed  to  his 

father,  and  the  turnkey  instead  of  putting  it  into  the  post^  gave  it  to 

the  visiting  magistrates  of  the  gaol,  who  gave  it  to  the  prosecutor  ; 

it  was  held  by  Air.  Baron  Garrow,  that  the  letter  so  obtained,  was 

admissible  in  evidence;  and  the  learned  Baron  siud,  he  remembered, 

making  an  objection,  when  at  the  bar,  to  evidence  under  the  same 

circumstances  before  Mr.  Justice  Gould,  who  over-ruled  it. 

Rexv.Gilham.      In  the  case  of  Rex  v.   Gilbam,  very  lately  reserved  for  the 

Confessionob-  opinion  of  the  twelve  Judges,  and  argued  before  them  in  Easter 

influenceofre-  Term,  1828,  the  prisoner  had  been  tried  and  convicted  for  mur- 

ligious  penua-  der;  principally  upon  the  evidence  of  his  own  confessions  to  the 

sioD.  gaoler  and  the  mayor.    These  confessions  the  prisoner  had  been 

induced  to  make  by  the  previous  exertion  of  religious  persuasion 

on  the  part  of  the  chaplain  of  the  gaol,  and  under  the  influence 

of  his  representations  of  the  Christian  necessity  and  benefit  of 

confessing.    The  Judges  were  of  opinion  that  the  confessions 

had  been  properly  received,  and  that  the  conviction  was  right ; 

upon  the  ground,  it  is  understood,  that  there  were  no  temporal 

hopes  of  benefit  or  forgiveness  held  out :   and  that  such  hopes  if 

re^rrible  merely  to  a  future  state  of  existence,  are  not  within  the 

principle  on  which  the  rule  for  excluding  confessions  obtained  by 

improper  influence  is  founded. 

^^^*S^^°*  If  a  confession  has  been  obtwied  from  the  prisoner  by  undue 

fonneronemi-  ^^^^^j  ^^y  Statement  afterwards  made  by  him  under  the  influence 

duly  obtained,  of  that  confession,  cannot  be  admitted  as  evidence. (ti) 

In  the  case  of  Rex «;.  Sarah  Nute,(t;)  the  prisoner  was  suspected 
of  setting  fire  to  an  outhouse ;  her  mistress  pressed  her  to  con- 
fess, and  told  her  among  other  things,  if  she  would  repent  and 
confess,  God  would  forgive  her,  but  she  concealed  from  her  that 
she  would  not  forgive  her  herself:  she  confessed.  The  next  day 
another  person  in  her  mistress's  sight,  though  out  of  her  hearing, 
told  her,  her  mistress  said  she  had  confessed,  and  drew  from  her  a 
second  confession.  Ld.  Eldon,  C.  J.  (C.  P.)  allowed  the  confes- 
sions in  evidence,  and  the  prisoner  was  convicted.  The  jury  on 
having  the  confessions  put  to  them,  said  they  thought  the  first 
confession  made  under  a  hope  of  &vour  here,  and  the  second 
under  the  influence  of  having  made  the  first.  On  a  case  reserved, 
the  Judges  held  these  points  were  not  for  the  jury,  but  if  Lord 

(s)  Rex  V,  Sylvester  Thorntoo,  Ry.  («)  2  East  P.  C.  c.  16.  s.  94.  p.  658. 

&  Mood.  C.  C.  R.  27.  Rex  ».  White,  1  Phil.  Et.  104. 

{t)  Rex  t;.  Derringlon,  2  C.  &  P.  {v)  MS.  in  Chelw.  Burn.  Ul.  Con- 

418.  fession. 
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Eldon  agreed  with  the  jury,  which  he  did,  the  confessions  were 
not  receivable ;  hot  many  ojp  them  thotigbt  the  expressions  not 
calculated  to  ruse  hope  of  favour  here,  and  if  not,  the  confessions 
were  evidence.  So  in  Rex  v.  Sexton,  (w)  a  confession  had  been 
improperly  obtained  by  giving  the  prisoner  two  glasses  of  gin : 
the  officer  to  whom  it  had  been  made,  read  it  over  to  the  prisoner 
before  the  committing  magistrate,  who  told  the  prisoner  the  of- 
fence imputed  to  him,  affected  his  life,  and  a  confession  might  do 
him  harm.  The  prisoner  said,  that  what  had  been  read  to  him, 
was  the  truth,  and  signed  the  paper.  Best,  J.,  considered  the  se-^ 
cond  confession,  as  well  as  the  first,  inadmissible ;  and  said,  that 
had  the  ma^strate  known  the  officer  had  given  the  prisoner  gin, 
he  would,  no  doubt,  have  told  the  prisoner  that  what  he  had  al- 
ready said,  could  not  be  given  in  evidence  against  him,  and  that 
it  was  for  him  to  consider  whether  he  would  mal^e  a  second  con- 
fession. If  the  prisoner  had  been  told  this,  what  he  afterwards 
said  would  be  evidence  against  him:  but  for  want  of  this  informa- 
tion, he  might  think  that  he  could  not  make  his  case  worse  than 
he  had  already  made  it,  and  under  this  impression  might  sign  the 
conviction  before  the  magistrate. 

It  has  been  said  that  a  prisoner  ought  not  to  be  questioned  ConfSsMioiMi 
by  a  magistrate;  and  in  the  case  of  Rex  v.  Wilson,  {$)  the  q^eitioiir 
prisoner's  statement  was  on  this  account  rejected  as  inad- 
missible ;  but  Mr.  Starkie  in  his  Treatise  on  Evidence,  {t)  ob- 
serves that  by  the  statute  of  Phil,  and  Mar.  {u)  the  magistrate  is 
to  take  the  examination  of  the  prisoner,  and  he  cites  a  case 
where  Mr.  Justice  Holroyd  admitted  the  prisoner's  examination 
to  be  read  against  him  notwithstanding  this  evidence.  And 
in  a  still  later  case  {v)  Mr.  Justice  Littledale  held  that  the 
examination  of  the  prisoner  taken  before  the  committing  magis- 
trate, was  admissible,  though  it  appeared  that  part  of  it  nad  been 
elicited  by  questions  put  by  the  magistrate.  So  a  confession  ob- 
tained without  threat  or  promise  from  a  boy  fourteen  years  of 
age,  by  questions  put  by  a  police  officer  in  whose  custody  the 
boy  was,  on  a  charge  of  felony,  was  held  rightly  received,  (x) 
So  in  Rex  v.  Merceron  (y)  it  was  proposed  in  the  course  of  the 
evidence  for  the  prosecution,  to  prove  what  had  been  said  by  the 
defendant  in  his  examination  before  a  committee  of  the  House  of 
Commons,  which  the  defendant  had  been  compelled  to  attend : 
and  on  the  part  of  the  defendant  it  was  objected  that  since  this 
statement  had  been  made  under  a  compulsory  process  from  the 
House  of  Commons,  and  under  the  pain  of  incurring  punishment 
as  for  a  contempt  of  the  House,  the  declarations  were  not  volun- 
tanr  and  could  not  be  admitted  for  the  purpose  of  criminating  the 
defendant ;  but  Abbott^  J.^  over-ruled  the  objection  and  admitted 
the  evidence.  {%) 

(w)  UH  supra.  432.    S.  P.  ruled  at  the  Old  Bailey, 

(s)  Holt  N.  P.  C  597.  ear.  Richards,  Feb.  1828,  on  an  indictmeat  for  mur- 

C.  B.  der,  Rex  v.  Jones. 

(i)  Appendix,  Part  IV.  p.  59.  (x)  Rex  v.  Silvester  Thomtoa,  1 

(14)  Repealed  and  substantially  re-  Ry.  &  Mood.  C.  C.  R.  87.    JuUf  p. 

enacted  by  stat  7  Geo.  4.  c.  64.,  see  646. 

Post.  654.  (^)  2  Stark.  N.  P.  C.  366. 

(r)  Rex  V.  Ellis,   1  Ry.  &  Mood.  (s)  So  if  a  iritness  answers  qucs- 
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consequence 
of  confes- 
sions. 


Examinatton        But  the  account  ^ven  by  a  prisoner  before  a  magistrate  ought 
admbsible  ^      not  to  be  upon  oath ;  and  if  the  prisoner  has  been  sworn,  his 

statement  cannot  be  received,  (a)  And  where  the  examination 
of  a  prisoner  before  the  magistrate  previous  to  his  committal, 
purported  to  have  been  taken  on  oath,  Mr.  Justice  Le  Blanc  re- 
fused to  admit  evidence  to  shew,  that  in  fact  the  examination  was 
not  on  oath,  (b) 
Discoveries  in       It  has  been  determined  by  the  opinions  of  all  the  judges  that 

although  confessions,  improperly  obtained  are  not  admissible,  yet 
that  any  facts,  which  have  been  brought  to  light  hi  consequence 
of  such  confessions  may  be  received  in  evidence,  (c)  Thus  where 
a  prisoner  was  indicted  as  an  accessory  after  the  fact,  for  having 
received  property,  knowing  it  to  be  stolen,  and  had,  under  pro- 
mises of  favour,  made  a  confession :  and  in  consequence  of  it 
the  property  had  been  found  in  her  lodgings,  concealed  between 
the  sackings  of  her  bed :  it  was  held  that  the  fact  of  finding  the 
stolen  property  in  her  custody  might  be  proved,  although  the 
knowledge  of  it  was  obtained  by  means  of  an  inadmissible  confes- 
sion, {d)  So  where  a  prisoner  indicted  for  stealing  a  number  of 
diamonds  and  pearls  had  been  improperly  induced  to  make  a 
confession  from  which  it  appeared  that  he  had  disposed  of  part 
of  them  to  a  certain  person :  it  was  held  allowable  on  the  part  of 
the  prosecution  to  call  that  person  to  prove  that  he  had  received 
the  property  from  the  prisoner,  (e)  As  far  as  these  cases  go,  there 
can  be  no  difficulty  as  to  the  propriety  of  their  decisions,  because 
the  bare  facts  of  the  property  bemg  found  in  the  possession  of  the 
prisoner  in  the  one  case,  and  of  his  dealing  with  it  as  his  own  in 
the  other,  would,  unconnected  with  any  confession,  have  been 
clear  evidence  in  support  of  the  prosecution.  But  the  cases  have 
gone  further  than  this,  for  it  has  been  held  that,  on  a  prosecution 
for  receiving  stolen  goods,  where  a  confession  had  been  impro- 
perly drawn  from  a  prisoner,  in  the  course  of  which  he  described 
the  place  where  the  goods  were  concealed,  evidence  might  be 
given  that  he  did  so  describe  the  place,  and  that  the  goods  were  af- 
terwards found  there.  (/)  In  this  case  it  is  clear  that  the  bare 
fact  of  finding  the  goods  would  be  no  evidence  against  the  pri- 
soner, unless  coupled  with  a  part  of  the  improperly  obtained  con- 
fession. And  some  have  accordingly  doubted  whether  any  part 
of  such  a  confession  can  be  used  for  such  a  purpose.  Thus  in 
the  case  of  Richard  Harvey,  Lord  Eldon,   C.  J.,    said,  that 


lions  to  which  he  might  have  demur- 
red as  subjecting  him  to  penalties,  his 
answers  may  be  used  against  hira  for 
all  le^l  purposes ;  and  therefore  in 
an  action  on  5  Geo.  8.  c.  SO.  s.  SI.,  the 
defendant's  examination  before  the 
commissioners  was  allowed  to  be  given 
in  evidence,  to  shew  that  by  his  own 
confession    he    had    concealed    the 

groperty  of  the  bankrupt,  Smith  v. 
eadnefl,    1  Campb.   30.      See  also 
Stockfleth  V.  De  Tastct,   4  Campb. 


10. 

(a)  Rex  V.  Smith,  1  Stark.  N.  P.  C. 
842.  As  to  examinations  by  magis- 
tates  generally,  see  po$t,  654. 

(b)  Ibid. 

(e)  1  Phill.  Ev.  108. 

(d)  Rex  V.  Warickshall,  1  Leach 
863.  O.  B.  1783.  S.  P.  Mosey*s  case,  1 
Leach  865.  (n).  O.  B.  1784. 

(e)  Lockhart*s  case,  1  Leach  3S6. 
(/)  Grant's  case  and  Hodge's  case, 

8  East  P.  C.  658. 
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where  the  knowledge  of  any  fact  was  obtained  from  a  prisoner  un^ 
der  such  a  promise  as  excluded  the  confession  itself  from  being 
given  in  evidence^  he  should  direct  an  acquittal :  unless  the  fact 
itself  proved  would  have  been  sufficient  to  warrant  a  conviction 
without  any  confession  leading  to  it ;  and  he  so  directed  the  jury 
in  that  case.(^)  But  the  more  established  rule^  according  to  later 
practice  and  later  authorities  is^  that  so  much  of  the  confession 
as  relates  strictly  to  the  fact  discovered  by  it  may  be  given  in  evi- 
dence ;  for  the  reason  of  rejecting  extorted  confessions  is  the  ap- 
prehension that  the  prisoner  may  have  been  induced  to  say  what 
is  false ;  but  the  fact  discovered  shews  that  so  much  of  the  con- 
fession as  immediately  relates  to  it  is  true.  (A)  Thus  it  is  proper^ 
and  it  is  now  the  common  practice^  to  leave  to  the  consideration 
of  the  jury,  where  a  confession  has  been  improperly  obtained^  the 
fact  of  the  witness  having  been  directed  by  the  prisoner  where 
to  find  the  goods,  and  his  having  found  them  accordingly,  but 
not  the  acknowledgment  of  the  prisoner  having  stolen  or  put  them 
there,  which  is  to  be  collected  or  not  from  all  the  circumstances 
of  the  case.  {%) 

So  it  has  been  determined,  after  a  consideration  by  all  the  Acts  done  ia 
Judges^  that  although  confessions  improperly  obtained  cannot  be  consequence 
received  in  evidence,  yet  that  any  acts  done  afterwards  may  be  ^on.^^      " 
given  in  evidence,  notwithstanding  they  were  done  in  consequence 
of  such  confession.  (/) 

And  from  a  decision  in  a  late  case  (A;)  it  should  seem  that  what  the  Declarations 
prisoner  says,  at  the  time  such  acts  are  done,  may  also  be  re-  accompanying 
ceived  in  evidence.  In  that  case  the  prisoner  was  charged  with 
stealing  a  guinea  and  two  promissory  notes.  It  appeared  in  evi- 
dence that  one  of  the  notes  was  a  Bank  of  England  note  for  five 
?ounds,  and  the  other  a  Reading  bank  note  for  the  like  sum. 
^he  prosecutor  told  the  prisoner  he  had  better  confess.  Mr. 
Justice  Chambre  held  that  although  the  prosecutor  could  not  be 
allowed  to  prove  a  confession  made  after  this  admonition,  he 
might  be  permitted  to  give  evidence  that  the  prisoner  brought 
to  him  a  guinea  and  a  five  pound  Reading  bank  note,  which  he 
gave  up  to  the  prosecutor  as  the  guinea  and  one  of  the  notes  that 
had  been  stolen  from  him.  The  note  thus  produced  the  prose- 
cutor could  not  identify,  otherwise  than  by  its  corresponding 
with  the  stolen  note  in  the  sum  for  which  it  was  given,  and  in 
being  a  note  of  the  same  bank.  Upon  a  conviction  and  a  case 
reserved,  the  majority  of  the  judges  (/)  agreed  with  Mr.  Justice 
Chambre  in  thinking  the  conviction  right  and  the  evidence  admis- 
sible, (m)  But  where  a  prisoner  was  indicted  for  larceny,  and  had 


(^)  At  Bodmin  Summer  Assizes, 
1800,  8  East.  P.  C.  658.  See  also 
Mosey*s  ease,  1  Leach  865,  in  note  to 
Warickshairs  case. 

(h)  Rex  V,  Butcher,  1  Leach  865. 
n.  (a)  to  WarickshalPs  case,  8  East. 
P.  C.  c.  16. 5.  94.  p.  658. 

<0  2  East.  P.  C.  c.  1 6.  s.  94.  p. 
658. 

(J)  Warickshairs    case,     1   Leach 


S65. 

(k)  Rex  o.  QrifliD,  Russ.  &  Rj. 
C«Rf*  C  .151. 

(0  Lord  Ellenborough,  Mansfield, 
C.  J ,  Macdonald,  C.  B.,  Heath,  J.^ 
Grose,  J.,  Chambre,  J.,  and  Wood,  B. 

(m)  Lawrence  and  Le  Blanc,  Js., 
were  of  a  contrary  opinion,  that  the 
production  of  the  money  was  alone 
admissible,  and  not  his  saying  at  the 
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Not  admissl-    been  induced  by  a  promise  from  the  prosecutor  to  confess  his 

when^nfinn-  S^^^  5  ^^^  *f*^r  ^^^^  confession  he  carried  the  officer  to  a  parti- 
ed.  cular  bouse  as  and  for  the  house  where  he  had  disposed  of  the 

property,  and  pointed  out  the  person  to  whom  he  had  delivered  it; 
that  person  however  denied  knowing  any  thing  about  it,  and  the 
property  was  never  found ;  it  was  held  by  the  twelve  Judges  that 
not  only  the  confession,  but  the  fact  of  the  prisoner's  carrying 
the  officer  to  the  house  as  above  mentioned,  was  inadmissible  in 
evidence.  The  confession,  it  was  said  by  their  Lordships,  was 
excluded,  because  being  made  under  the  influence  of  a  promise  it 
could  not  be  relied  on,  and  the  acts  of  the  prisoner,  under  the 
same  influence,  not  being  confirmed  buthe  finding  of  the  property y 
were  open  to  the  same  objection.  The  influence  which  might 
produce  a  groundless  confession^  might  also  produce  groundless 
conduct,  ig) 
Confession  ^  man's  confession  is  only  evidence  against  himself,  and  not 

evidence  a-  against  his  accomplices. (fi)  And  where  the  confession  was  made 
S'^c^'kur*"^  before  a  magistrate  in  the  presence  and  hearing  of  the  accom- 
only,  aU  plice,  who  £d  not  deny  it,  Mr.  Justice  Holroyd  held,  (o)  that 

though  made    these  circumstances  were  not  evidence  against  the  latter^  and  said 
of  an\c*^^  *^**  ^^  ^^^  h^en  so  ruled  by  several  of  the  Judges  in  a  similar 
plice,  who  did   case^  which  had  been  tried  at  Chester,  (f?)    If  the  confession  is 
not  deny  it.      not  in  writing,  the  whole  of  what  the  prisoner  said  must  be  fully 
stated,  although  it  may  happen  that  some  part  of  it  concerns 
other  prisoners  who  are  tried  on  the  same  indictment  t  in  such  a 
case  it  is  not  possible  to  make  any  selection ;  for  until  the  evi- 
dence has  been  heard,  it  cannot  be  known  what  it  is,  or  to  whom 
it  relates ;  and  all  that  can  be  done  is,  to  direct  the  jury  not  to 
take  into  their  consideration  such  parts  as  affect  the  other  pri- 
soners. (9)     But  a  distinction  might  perhaps  be  made  in  this  re- 
spect, in  case  the  confession  has  been  reduced  into  writing,  if  that 
mustbe'stated.  P^^  which  relates  to  the  other  prisoners  is  capable  of  being  sepa- 
*  rated  and  detached  from  the  rest,  and  can  be  omitted  without  af- 
fecting in  any  desree  the  prisoner's  narration  against  himself,  (r) 
If,  on  the  part  01  the  prosecution,  a  confession  or  admission  of 
the  defendant,  made  in  the  course  of  a  conversation  with  a  wit« 
ness,  be  brought  forward,  the  defendant  has  a  right  to  lay  before 
the  Court  the  whole  of  what  was  said  in  the  same  conversation ; 


Whole  of  a 
confession  or 
admission 


time  he  produced  ooe  of  the  notes 
*'  that  it  was  one  of  the  notes  stolen 
from  the  prosecutor/*  And  see  Rex 
V.  Jones,  Russ.  &  Ry.  C.  C.  R.  153. 
Ante  644. 

ig)  Rex  V.  Jenkins,  Ross.  &  Ry. 
C.  C.  R.  492. 

(11)  ToDg's  case,  Kelyng.  18.  He- 
vey's  case,  1  Leach  232. 

(0)  Rex  V.  Appleby,  3  SUrk.  N.  P. 
C.  33.  In  an  action  of  assault,  the 
defenclant  oflfered  evidence  of  what 
was  said  by  the  roaffistrale  before 
whom  the  matter  had  been  investi- 
gated, in  the  presence*  of  both  plain- 


tiflfand  defendant :  but  Best,  C.  J.,  re- 
fused to  admit  it  \  and  he  observed, 
that  what  was  said  by  the  defendant 
to  the  plaintiflf  was  evidence,  but  not 
what  was  said  by  a  third  person  t  or  if 
it  drew  any  answer  from  the  plaintiff^ 
that  made  it  evidence.  And  his  Lord* 
ship  said,  he  remembered  Gibba,  C.J^ 
making  the  same  distinction.  Child 
V.  Grace,  1  Carr  &  P.  193. 

(  p)  As  to  when  the  declaralioni  of 
one  conspirator  are  evidence  against 
all  his  comrades,  see  afi/e,  570. 

(9)  1  Phil.  £v.  108. 

(r)  I  Phil.  £v.  108. 
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not  onljr  so  much  as  may  explain  or  qualify  Uie  matter  introduced 
by  the  previous  examination,  but  even  matter,  not  properly  con- 
nected with  the  part  introduced  upon  the  previous  examination, 
provided  only  that  it  relates  to  the  subject  matter  of  the  suit ;  be- 
cause it  would  not  be  just  to  take  part  of  a  conversation,  as  evi- 
dence against  a  party,  without  giving  to  the  party  at  the  same 
time  the  benefit  of  tJie  entire  residue  of  what  he  said  on  the  same 
occasion,  (a)  If  a  prosecutor  uses  tlie  declaration  of  a  prisoner, 
he  must  take  the  whole  of  it  together,  and  cannot  select  one  part, 
and  leave  another ;  and  if  there  be  no  other  evidence  in  the  case, 
or  no  other  evidence  incompatible  with  it,  the  declaration  so  ad- 
duced must  be  taken  as  true.  (A)  But  if,  after  the  whole  of  the 
statement  of  the  prisoner  is  given  in  evidence,  the  prosecutor  is 
in  a  situation  to  contradict  any  part  of  it,  he  is  at  liberty  to  do 
so,  and  then  the  statement  of  the  prisoner,  and  the  whole  of  the 
other  evidence  must  be  left  to  the  jury,  precisely  as  in  any  other 
case>  where  one  part  of  the  evidence  is  contradictory  to  an- 
other* (c) 

Ast  analogous  to  the  former  part  of  this  section,  concerning  ad-  Acts  and  de- 
missions  and  confessions  by  the  defendant  himself,  it  may  be  pro-  cUrations  of 
per  in  this  place  to  mention  the  subject  of  acts  and  declarations  of  ^re  an^^o?" 
co-conspirators  and  of  agents.    How  far  the  acts  and  words  of  agents, 
one  conspirator  are  evidence  against  the  others,  has  already  been 
mentioned  in  a  former  part  of  this  work.(d)     With  respect  to  the  Agent  of  dc- 
statements  and  acta  or  agents,  it  was  decided,  on  the  impeach-  Pendant, 
ment  of  Lord  Melville,  by  the  House  of  Lords,  that  a  receipt 
given  in  the  regular  and  official  form  by  Mr.  Douglas,  (who,  it 
was  proved,  had  been  appointed  by  Lord  Melville  to  be  his  at- 
torney, to  transact  the  business  of  his  office  of  treasurer  of  the 
navy,  and  to  receive  all  necessary  sums  of  money,  and  to  sign  re- 
ceipts for  the  same,)  was  admissible  in  evidence  against  Lord 
Melville,  to  establish  this  single  fact,  that  a  person  appointed  by 
him,  as  his  paymaster,  did  receive  from  the  Exchequer  a  certain 
sum  of  money  in  the  ordinary  course  of  business,  (e)     In  the 
Queen's  case,(/)  it  was  said  by  Abbott,  C.  J.,  in  delivering  the 


{a)  By  Abbott,  C.  J.,  in  theQneen^s 
case,  2  Brod.  &  Bing.  297. 

{b)  By  BosanqueC  SerJ.  in  Rex  v. 
Jones,  2  Carr  &  P.  630.  So  in  a  case 
before  Mr.  Baran  Ckirrow,  where  the 
prisoner  iras  indicted  for  a  larcenvy 
and  in  additioo  to  evidence  of  the 
possession  of  the  stolen  goods,  the 
counsel  for  the  prosecution  put  in 
the  prisoner's  statement,  made  before 
the  raagisttate,  in  which  the  prisoner 
assorted  that  be  had  boHghl  the  goods, 
the  learned  Baron  directed  an  aoquit* 
tal,  saying,  that  if  a  prosecutor  used 
a  prisoners  statement,  he  must  take 
th^  whole  of  it  together.    IHd. 

(c)  /M4.  So  in  a  civU  case,  if  a 
peiseii  says,  *'  that  h^  did  owe  a  debtj 
out  that  he  had  paid  it»'*  sach  an  ad« 


mission  would  not  be  received  as 
evidence  to  ^rove  the  debt,  without 
being  also  evidence  of  the  payment. 
Per  Hale,  C.  J.  Anonymous  case,  cited 
12  Yin.  Abr.  tit.  Ev.  A.  2S.  What  be 
has  said  in  his  own  favour  may  per- 
haps weigh  very  little  wiibKhe  jury, 
while  his  admission  against  himself 
may  be  conclusive;  however,  it  is 
reasonable,  that  if  any  {nert  of  his 
statement  is  admitted  in  evidence,  the 
whole  should  be  admitted.  1  Phil. 
Bv.  109.  See  also  Smith  o.  Blandy, 
Ry.  &Mood.  N.  P.  C.  257. 

(lO  AntCy  p.  570.  See  also  2  Stark, 
Ev.  t'rt.  Conspiracy. 

(e).  29  How.  St  Tr.  746*  1  Phil. 
£v  06 

C/")  2  Brod.  &  BiBg.  302* 
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opinion  of  the  Judges^  that  it  would  not  be  allowable  on  the  part 
of  the  prosecution,  to  give  evidence  that  an  agent^  who  had  been 

S roved  to  have  been  employed  by  the  defendant  to  procure  evi- 
ence  for  the  defence,  but  wno  had  not  been  examined  as  a  wit- 
ness, offered  a  bribe  to  some  third  person,  who  also  had  not  been 
examined.  This  was  not  the  question  proposed  by  the  House  of 
Lords  to  the  Judges,  but  the  converse  of  it,  considered  by  the 
Chief  Justice,  for  the  purpose  of  shewing  the  grounds  of  the  de- 
Agent  o£  pro-  termination  of  the  Judges.  The  actual  question  proposed  for 
secntor.  their  consideration  was,  as  to  the  competency  of  proving,  on  the 

trial  of  a  criminal  prosecution,  certain  acts  supposed  to  have  been 
done  by  the  agent  of  the  prosecutor.  And  they  determined  that 
similar  proof,  as  to  the  conduct  of  the  prosecutor's  agent  in  offer- 
ing a  bribe,  was  inadmissible.  The  question,  the  Lord  Chief 
Justice  observed,  regarded  the  act  of  an  agent  addressed  to  a  per- 
son not  examined  as  a  witness  in  support  of  the  indictment,  the 
proffered  proof  not  apparently  connecting  itself  with  any  parti- 
cular matter  deposed  by  the  witnesses  who  had  been  examined  in 
support  of  the  indictment,  and  leaving  therefore  those  witnesses 
unaffected  by  the  proposed  proof,  otherwise  than  by  way  of  in- 
ference and  conclusion.  His  Lordship  concluded  by  observing, 
that  notwithstanding  the  opinion  he  had  delivered,  he  was  by  no 
means  prepared  to  say,  that  in  no  case,  and  imder  no  circum- 
stances appearing  at  a  trial,  it  might  not  be  fit  and  proper  for  a 
Judge  to  allow  proof  of  this  nature,  to  be  submitted  for  the  con- 
sideration of  a  jury ;  and  that  the  inclination  of  every  Judge  was 
to  admit,  rather  than  exclude,  the  offered  proof. 


SECTION  n. 


Examinations  before  Magistrates. 


ExaminatioQ  The  cases  in  the  foregoing  section  are  applicable  to  confessions 
Mm^iB-  by  prisoners  generally  5  the  subject  of  confessions  contained  in 
tzmte.  ^"®  statutory  examinations  of  prisoners,  before  the  committing 

magistrate,  remains  to  be  considered  in  the  present  section. 
1  &2  P.&M.        By  Stat.  1  &  2  P.  &  M.  c.  13.  intitled  ''An  act  touching  bail- 
by  stirrGco,  "  ^^'  0/ prisoners;*  s.  4.  ^^  Justices  of  the  peace,  when  any  pri- 
4.  c.  64.        '  ''  soner  is  brought  before  them  for  any  manslaughter  or  felony, 

''  before  any  bailment  or  mainprize,  shall  take  the  examination  of 
''  the  said  prisoner,  and  information  of  them  that  bring  him  of  the 
''  fact  and  circumstances  thereof,  and  the  same,  or  as  much 
''  thereof  as  shall  be  material,  shall  put  in  writing  before  they 
"  make  the  same  bailment :  which  said  examination,  together 
''  with  the  said  bailment,  the  smd  Justices  shall  certify  at  the  next 
''  gaol  delivery  to  be  holden  within  the  limits  of  their  commis- 
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This  statute  extended  only  to  cases  where  the  party 
accused  was  admitted  to  bail  5  but  it  was  further  enacted  by  stat. 
2  &  3  P.  &  M.  c.  10.  intitled  ^'  An  act  to  take  examinations  q^  2  &  3  P.  &  M. 
prisoners  suspected  of  manslaughter  or  felony"  after  reciting  the  c.  10.  repealed 
Stat.  1  &  2  P.  &  M.  c.  13.  and  that  the  said  act  doth  not  extend  to  \^J^J  ®^* 
such  prisoners  as  shall  be  committed  and  not  bailed,  tliat  the  Jus- 
tice ^^  before  he  shall  commit  a  prisoner  brought  before  him  on 
suspicion  of  manslaughter  or  felony^  shall  take  the  examination 
of  die  prisoner^  and  the  information  of  those  that  bring  him,  of 
^^  the  fact  and  circumstance  thereof^  and  shall  put  the  same,  or  as 
*^  much  thereof  as  shall  be  material  to  prove  the  felony,  in  writing, 
'^  within  two  days  after  the  said  examination,  and  the  same  sbd3l 
^^  certify  in  such  form  and  at  such  time  as  he  ought  to  do,  if  such 
'^  prisoner  so  committed  had  been  bailed."  Between  these  sta- 
tutes this  difference  was  observable :  by  the  former,  which  was 
confined  exclusively  to  cases  where  a  prisoner  arrested  for  man* 
slaughter  or  felony  was  admitted  to  baily  the  Justices  of  the 
peace  must  have  taken  the  examination  of  the  prisoner, and  the  wit- 
nesses against  him,  and  put  the  same  in  writing  before  they  made 
the  bailment;  by  the  latter,  which  applied  only  to  cases  where  a 
prisoner  arrested  for  manslaughter  or  felony  was  committed  to 
gaol,  Justices  were  required  to  take  the  like  examinations^  but 
were  not  obliged  to  put  them  in  writing  immediately,  having  two 
days  given  them  by  the  act  for  that  purpose.  (5)  It  must  also  be 
remarked  that  these  statutes  did  not  extend  to  misdemeanors  or 
high  treason.  (^)  But  the  above-mentioned  difference  has  ceased^ 
and  the  defect  has,  as  far  as  the  not  comprehending  misdemeanors^ 
been  remedied,  by  the  late  act  for  improving  the  administration  of 
criminal  justice  (7  Geo.  4.  c.  64.) :  ror  that  statute,  (s.  2.)  after  7  Geo.  4.  c.  64. 
reciting  that  it  is  expedient  to  amend  and  extend  the  provisions  of  s*  2. 
the  Stat.  1  &  2  P.  &  M.  c.  13.,  and  2  &  3  P.  &  M.  c.  10.  enacts, 
"  That  the  two  justices  of  the  peace^  before  they  shall  admit  to 
^'  bail,  and  the  justice  or  justices,  before  he  or  they  shall  commit 
^^  to  prison,  any  person  arrested  for  felony,  or  on  suspicion  of 
^^  felony,  sball  take  the  examination  of  such  person,  and  the  in- 
"  formation  upon  oath  of  those  who  shall  know  the  facts  and  cir- 
^'  cumstances  of  the  case,  and  shall  put  the  same,  or  as  much 


(«)  Burn.  Just,  by  Chetw.  tit.  Exa- 
mination. 

(0  Rex  V.  Paine,  1  Salk.  SSI.  S.  C. 
1  Lord  Raym.  789.  cited  by  Lord 
Kenyon  in  ^x  v.  Eriswell,  S  T.  R. 
723.  i  Hale  306.  They  extended  how- 
ever, as  the  new  statute  may  be  con- 
sidered to  do,  to  |>etiy  treason,  so  far 
as  to  make  examinations  and  infor- 
mations under  them  admissible  in  evi- 
dence, by  reason  of  the  oflence  being 
substantially  the  same  as  murder,  but 
such  an  information  cannot  support  a 
conviction  for  petty  treason  if  the 
witness  be  living,  though  unable  to 
travel,  or  kept  out  of  the  way  by  the 


contrivance  of  the  prisoner;  the  stat 
5  &  6  Edw.  6.  c.  11.  s.  18.  requiring 
the  witnesses  if  living  to  be  examined 
in  petty  no  less  than  in  high  treason, 
Fost  337.  However,  as  a  prisoner 
may  be  convicted  of  murder  on  an  in- 
dictment for  petty  treason,  depositions 
or  informations,  even  in  such  a  case, 
would  be  evidence  to  support  a  con- 
viction for  murder,  though  not  for 
for  petty  treason,  Radbonrne^s  case, 
1  Leach  457.  A  bill  is  now  pending 
in  parliament,  by  which  it  is  proposed 
to  be  enacted,  that  petty  treason  shall 
be  treated  in  all  respects  as  murder. 
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Sect  3.  Mis- 
deniMnon. 


^  thereof  as  shall  be  material,  into  writing ;  and  the  two  justices 
*^  shall  certify  such  bailment  in  writing ;  and  every  such  justice 
^^  shall  have  authority  to  bind  by  recognizance  all  such  persons  as 
'^  know  and  declare  any  thing  material  touching  any  such  felony 
^^  or  s«ispicion  of  felony,  to  appear  at  the  next  court  of  oyer  and 
"  terminer^  or  gaol  delivery,  or  superior  criminal  court  of  a  county 
''  palatine,  or  great  session  or  sessions  of  the  peace,  at  which  the 
'^  trial  thereof  is  intended  to  be,  then  and  there  to  prosecute  or 
^  give  evidence  against  the  party  accused ;  and  such  justices  and 
'^  justice  respectively  shall  subscribe  all  stich  examinations^  «n- 
^^  formations,  bailments^  and  recognizances,  and  deliver  or  cause 
'^  the  same  to  be  delivered  to  the  proper  officer  of  the  court  in 
'^  which  the  trial  is  to  be."{u) 

And  by  s*  3.  it  is  enacted,  ^^  That  every  justice  of  the  peace  be- 
"  fore  whom  any  person  shall  be  taken  on  a  charge  of  misde- 
^^  meanor,  or  suspicion  thereof,  shall  take  the  examination  of  the 
'^  person  charged,  and  the  information  upon  oath  of  those  who 
'^  shall  know  the  facts  and  circumstances  of  the  case^  and  shall  put 
^^  the  same,  or  as  much  thereof  as  shall  be  material,  into  writing, 
^^  before  he  shall  commit  to  prison,  or  require  bail  from  the  per- 
^^  SOD  so  charged,  and  in  every  case  of  bailment  shall  certify  the 
'^  bailment  in  writing,  and  shall  have  authority  to  bind  all  persons 
'^  by  recc^izanoe  to  appear  to  prosecute  or  give  evidence  against 
'^  the  party  accused,  in  like  manner  as  in  cases  of  felony ;  and 
''  shall  stU^cribe  all  edcaminations,  in/ormcUions,  bailments,  and 
^'  recognizances,  deliver  or  cause  the  same  to  be  delivered  to  the 
^'  proper  officer  of  the  court  in  which  the  trial  is  to  be,  before  or 
"  at  the  opening  of  the  court,  in  like  manner  as  in  cases  of  felony.*' 
Paiol  eddeace  As  by  these  statutes  the  magistrate  is  expressly  enjoined  to 
befor^™^"*'^*^  P"^  ^^^  examination  into  writing,  it  will  be  intended  that  he 
tnite  *  ™*^'"  did  as  the  law  requires ;  and  pai-ol  evidence  of  a  prisoner's 
statement  before  him  ought  not  to  be  received  until  it  is  clearly 
shewn  that  in  fact  such  a  statement  never  was  reduced  into  wri- 
ting^(t;)    But  if  in  fact  the  examination  was  not  taken  in  writing. 


(«)  This  part  of  the  statute  re- 
moves a  dtfBculty  which  arose  upon 
the  statutes  of  Philip  and  Mary,  by 
reason  of  their  directing  the  magis- 
tAilB  to  eertify  the  ezamtnation  at 
the  next  general  gaol  delivery  wM* 
ht  ike  limiis  of  their  eammiukmf 
bat  as  it  often  happened  that  a  feloft 


taken  and  examined  hv  a  magis- 
trate in  a  coanty  where  tiie  offence 


net  committed, justices,  ofneces* 
sity,  cotttrarvto  the  words  of  the  sta- 
t«te,  certifiea  in  the  comity  where  tiie 
fidon  was  indicted. 

(•)  JacoVseasov  1  Letch  309.  Fear- 
aliire%  case,  4bid*  802.  Hinxmaa*s 
case,  ikid.  210*  n.  (aV.  Fisher's  case» 
<Nd.  31 K  n;  {a).  Where  the  law  au- 
thorises  any  person  to  make  an  ea* 
quiry  of  a  judicial  nature,  and  to 


register  the  proceedings,  the  written 
instrnment  so  constructed  is  the 
only  legitimate  medium  to  prove 
the  result  I  SUirk.  Ev.  Part  IV.  p. 
ie44.  Hence  parol  evidence  cannot 
be  received  or  the  declaration  of  a 
prisoner  taken  nnder  the  statote, 
where  the  examination  has  been  taken 
in  writing.  But  if  the  atatnte  had  not 
made  the  taking  aa  examination  in 
writing  a  Jndtcial  proceeding,  there 
is  nothing,  it  is  concerred,  in  Sie  roles 
of  evidence,  which  woaM  make  the 
staleflMnt  reduced  to  writiog  primarr 
evideiiee,  to  the  excHwioa  of  any  cot 
lateral  parol  proof  of  what  tlie  pri- 
soner declarea.  If  several  witoesses 
were  to  hear  a  confiession,  net  made 
in  the  course  of  an  examination  imder 
the  statute,  aai  oae  of  them  ware  to 
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parol  evidence  may  be  given  of  the  prisoner's  declarations.  At 
the  Lent  Assizes  for  the  county  of  StsiFord,  in  17^^  one  Hal]  and 
two  others  were  tried  and  convicted  on  an  indictment  for  bur- 
glary. The  evidence  was  clear  against  the  two  others ;  but,  ex- 
cepting one  or  two  slight  circumstances,  certainly  not  suflScient 
of  themselves  to  have  put  Hall  on  his  defence,  the  only  evidence 
against  him  was  his  examination  before  the  magistrate,  which  was 
not  taken  in  writing,  either  by  the  magistrate  or  by  any  other 
person,  but  was  proved  by  the  vivd  voce  testimony  of  two  wit-  ' 
nesses  who  were  present,  and  which  amounted  to  a  full  confession 
of  his  guilt.  The  case  was  saved  and  referred  to  the  considera- 
tion of  the  Judges,  whether  this  evidence  of  the  confession  was 
well  received,  and  the  prisoner  legally  convicted ;  and  all  the 
Judges,  except  Mr.  Justice  Gould,  were  of  opinion  that  the  con- 
viction was  right,  (r)  So  a  written  examination  before  a  magis- 
trate will  not  exclude  evidence  of  a  previous  parol  declaration^ 
which  has  not  been  reduced  into  writing,  {w)  And  in  Rowland  t;. 
Ashby,(ar)  Best,  C.  J.,  said,  **My  opinion  is,  that  upon  clear  and 
**  satisfactory  evidence,  it  would  be  admissible  to  prove  something 
*'  said  by  a  prisoner  beyond  what  was  taken  down  by  a  magis- 
"  trate.'' 

If  a  written  examination  be  produced  on  the  part  of  the  prose- 
cution, as  the  examination  of  the  prisoner  taken  in  writing  by  the 
magistrate  according  to  the  statute,  it  has  been  said  that  the  pri- 
soner is  at  liberty  to  meet  such  evidence  by  contrary  testimony, 
and  to  shew  that  the  written  instrument  is  inaccurate. (72) 

The  examination  of  a  prisoner,  when  reduced  into  writing.  Signing. 
ought  to  be  read  over  to  him,  and  it  is  usually  tendered  to  him 
for  his  signature.  And  by  the  late  statute  (y)  the  magistrate  is 
expressly  required  to  subscribe  it :  and  it  was  usual  so  to  do  be- 
fore the  statute.  The  signature  however,  of  the  prisoner  is  not 
required  by  the  statute,  and  is  only  for  precaution  and  for  the  fa- 
cility of  future  proof.  («)  In  Lambe's  case,  {a)  the  question  re- 
ferred to  the  opinion  of  the  twelve  Judges  was  whether  an  exa- 
mination, taken  in  writing  by  a  committing  magistrate,  contain- 
ing a  confession  of  the  prisoner's  guilt,  not  being  signed  by  the 
prisoner  or  the  magistrate,  was  admissible  evidence.  The  exa- 
mination, after  being  taken  in  writing,  was  read  over  to  the  pri- 
soner, who  said,  '^  It  is  all  true  enough  :"  but  upon  the  clerk's 
requesting  him  to  sign  it,  he  said  '^  No :  I  would  rather  decline 
that."  A  majority  of  the  Judges  were  of  opinion  upon  principle 
as  well  as  precedent,  that  the  examination  or  paper  writing  was 
well  received  in  evidence.  Mr.  Justice  Grose  in  delivering  their 
opinion  said,  that  it  was  clearly  receivable  in  evidence  at  common 
law^  and  that  there  was  nothing  in  the  statutes  1  &  2  P.  &  M.  c, 

reduce  it  to  writins,  u  it  was  being  59.     See  also  Rex   v.  Reason  and 

delivered,  such    writing  would  not  Tranter,  16    How.   St    Tr.   35.,  by 

exclude  the  testimony  of  the  other  Eyre,  J. 

witnesses.  See  po$t  C  ill.  s.  8.  p  671.  (x)  Ry.  &  Klood.  N.  P.  C.  SSI. 

(r)  Hairs  case,  cited  by  Grose,  J.,  (n)  Stark.  Ev.  Pt.  IV.  p.  1043, 

in  Lambc's  case,  8  Leach  559.  Rex  v.  (y)  7  Geo.  4.  c.  64.  s.  S,  3. 

Huet,  8  Leach  881.  (»)  1  Phil.  Ev.  107. 

(w)  Rex  V.  M'Cartj,  8  SUrk.  Ev.  («)  8  hmeh  5&8, 
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13.  and  2  &  3  P.  &  M.  c.  10.  to  render  it  inadmissible.    Surely,  aa 
the  learned  Judge  observed,  if  what  a  man  says,  though  not  re- 
duced into  writing,  may  be  given  in  evidence  against  him,  & 
fortiori  what  he  says,  when  reduced  into  writing,  and  afterwords 
admitted  by  parol  to  be  true,  is  admissible.  But  where  the  clerk  of 
of  the  magistrate  stated  that  he  took  down  the  examination  from 
the  mouth  of  the  prisoner,  and  that  it  was  afterwards  read  over 
to  him,  and  he  was  told  he  might  sign  it  or  not  as  he  pleased,  and 
he  declined  to  sign  it ;  Wood,  B.,  was  of  opinion  that  the  docu- 
ment could  not  be  read :  '^  In  Lambe's  case,"  said  the  learned  ba- 
ron, '^  the  prisoner,  when  the  examination  was  read  over  to  him, 
'^  said  it  was  true ;  and  here  if  the  prisoner  had  said  so  the  case 
'*  might  have  been  different.' '(6)    Where  the  solicitor  for  the  pro- 
secution, on  the  examination  of  the  priisoner  before  a  magistrate, 
at  the  desire  of  the  latter,  took  minutes  of  the  examination  in 
writing  which  were  read  over  to  the  prisoner,  who.  said,  ^^It  is 
all  true,"  but  when  they  were  read  over  to  him  again,  after  an 
interval  of  a  few  hours,  said  that  part  of  them  was  not  true,  and 
refused  to  sign  them,  it  was  held  that  these  minutes  might  be 
read  in  evidence,  (c) 
Examination         Where  the  prisoner  had  been  examined  before  the  Lords  of 
taken  down  in  the  council,  and  a  witness  took  minutes  of  his  examination  which 
used  to  refresh  ^^^^  neither  signed  by  him,  nor  read  over  to  him  after  they  were 
the  witness's     taken  ^  it  was  held,  that  though  they  could  not  be  admitted  in 
memory.  evidence  as  a  judicial  examination,  yet  the  witness  might  be  al- 

lowed to  refresh  his  memory  with  them,  and  having  looked  at 
them,  to  state  what  he  believed  was  the  substance  of  what  the 
prisoner  confessed  in  the  course  of  the  examination,  {d)  And  if 
an  examination  before  a  justice  of  the  peace  be  taken  in  writing, 
under  such  circumstances  of  irregularity  as  preclude  the  writing 
from  being  itself  given  in  evidence,  yet,  it  is  submitted,  it  might 
be  proved,  as  at  common  law,  by  some  one  who  was  present,  as  ftr 
as  his  recollection  could  enable  him  to  state,  that  he  heard  the 
prisoner  make  the  confession ;  and  if  he  were  the  person  who  wrote 
down  the  examination,  he  might  refresh  his  memory  with  it.  Thus 
in  the  case  of  Rex  t;.  Telicote,  cited  above,  it  is  suggested,  with 
great  deference  to  the  high  authority  of  the  learned  Baron,  that, 
although  the  written  document  might  have  been  inadmissible,  yet 
the  clerk  of  the  magistrate,  who  was  called  as  a  witness,  might 
have  proved  what  he  heard  the  prisoner  say  upon  his  examination. 


{b)  Rex  V.  Telicote,  8  SUrk.  N.  P. 
€.  48S.  See  alsQ  Rex  «.  Bennek,  8 
Leach  553.  n.  (a).  The  case  of  Rex 
V.  Jones,  not  yet  reported,  was  tried 
upoo  an  indictment  for  murder  at  the 
Old  Bailey,  in  February,  1888.  The 
Court  on  that  occasion  allowed  evi- 
dence to  be  ^iven  of  the  examina- 
tion of  the  prisoner  before  a  magis- 
trate, taken  at  several  tiroes,  and  re- 
duced to  writing  by  him :  the  pri- 
soner had  declined  to  sign  it,  on  its 
being  completed  and  read  over  to 
jbim  ;  but  acknowledged  it  contained 


what  he  had  stated,  although  be  af- 
terwards said  there  were  many  inac* 
curacies  in  the  statement  lie  bad 
given.  The  writing,  it  is  onderatood, 
was  not  admitted  as  documentary 
evidence,  but  as  a  memorandum  to 
refresh  the  memory  of  the  mngb-. 
trate,  who  gave  parol  evidence  of 
the  prisoner*s  statement 

(c>  Thomas's  case,  8  Leach  6S7. 
See  also  Bradbury's  caae,  AM.  «S9. 
n.  («). 

(d)  Layer's  case,.  16  How.  SI*  Tr* 
815. 
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and  might  have  refreshed  his  memory  by  means  of  the  examination 
which  he  had  written  down  at  the  time,  (e) 

An  examination  before  a  magistrate  must  not  be.  upon  oath  ;  It  must  not  be 
and  when    an  examination  previous   to   committal   purports   to  o'^oath. 
have  been  taken  upon  oath,  evidence  has  been  held  inadmissible^ 
to  shew  that  in  fact  it  was  not  so  taken.  (/) 

It  is  said  by  Lord  Hale,  (g)  and  upon  his  authority  it  is  so  laid  Examinatioa 
down  in  the  subsequent  Treatises  on  the  subject,  that  an  examina-  ^?^?5®  *i^*' 

1         li.*  .  .  1^1  !•  'J  gistrate  how 

tion,  taken  before  a  magistrate,  m  order  to  be  read  m  evidence  proyed. 
against  a  prisoner  must  be  proved  on  oath  by  the  magistrate  that 
took  it,  or  the  clerk  that  wrote  it,  to  have  been  truly  taken.  (A) 


SECTION  III. 
Depositions. 

As  examinations  and  depositions  before  magistrates  originate  Depositions 
from  the  same  acts  of  parliament,  and  are  in  some  respects  guided  ^^[^1^  »«?«• 
by  the  same  decisions,  it  may  be  proper  to  consider  the  latter  im- 
mediately after  the  former.     From  what  has  already  been  men- 
tioned,(i)  respecting  the  examinations  before  magistrates,  it  has 
appeared  that  by  the  statutes  1  &  2  P.  &  M.  c.  13,  14.  and  2  &  3  1  &2P.&M. 
P.  &  M.  c.  10.  justices  of  the  peace  were  enabled  and  directed  to  ^-  ^^" 
take  the  depositions  of  witnesses  in  cases  of  felony  :  and  that  by  ^^q^'*^' 
the  Stat.  7  Geo.  4.  c.  64.  these  statutes  are  repealed  and  re-enacted  7/3     4  ^  54 
with  an  extension  to  misdemeanors,  and  the  improvements  already 
pointed  out. 

Although  there  is  nothing  in  these  statutes  providing  that  the 
depositions  taken  under  them  shall  in  any  case  be  evidence,  (j) 

(e)  The  effect  of  the  statutes,  as  if  he  has  signed  the  examination  : 
far  as  regards  the  evidence  of  a  con-  which  now  by  stat.  7  Geo.  4.  c.  64.  he 
fession,  it  is  submitted,  is,  that  a  is  in  all  caseii  required  to  do.  See 
written  examinatioa  taken   in   con-  ante,  657. 

forroity  to  them,  is  evidence  per  se,  (i)  AntCy  p  654,  et  seq. 

and  the    only    admissible    evidence,  (j)  Mr.  Starkie  in  a  very  able  note 

of  the  prisoner*s  having  made  a  de-  to  the  case  of  Rex  v.  Smith,  2  N.  P. 

claration    of  the    things   contained  C.  911.,  observes  that  the  two  statutes 

therein,    whereas    at  common    law,  of  Ph.  &M.  seem  to  have  been  passed 

(unless  the  prisoner  had  signed   the  without  any  direct  intention  on  the 

Eaper,  or  on  its  being  read  to  him,  part  of  the  legislature  to  use  the  ex- 
ad  allowed  H  to  be  true)  the  confes-  aminations  and  depositions  as  evi- 
sion  roust  have  been  proved  by  some  dence  upon  the  trials  of  felons.  But 
one  who  heard  it,  and  could  recol*  the  taking  of  them,  having  been  sane- 
lect  it,  and  the  writing  could  only  tioned  by  the  Legislature,  became,  it 
have  been  made  of  use  by  the  pre-  seems,  admissiblein  evidence  upon  the 
SOD,  who  wrote  it,  refreshing  his  me-  rules  and  principles  of  evidence  al- 
mory  with  it.  ready  established ;  and  the  effect  of 

(f)  Ante,  p.  650.  the  statutes  in  point  of  evidence 
(fC)  2  P,  C.  52.  284.  seems  to  consist  in  removing  an  ob- 
{h)  In- practice,  however,  it  is  cer-  jection  which  would  before  nave  oc- 

tainly  not  unusual  to  admit  the  exa-  casioncd  the  rejection  of  such  evi- 

mination  to  be  read  upon  proof  of  dcnce,  nrrmely,  that  the  proceeding 

the  identity  of  the  instrument,  and  was  extrajudicial. 
of  the  hand-writiDg  of  the  magistrate 
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Deposition 
must  be  duly 
taken. 


and  in  the 
presence  of 
prisoner. 


yet  from  the  construction  of  the  two  former  by  the  highest  au- 
thorities, and  upon  general  principles  of  evidence  it  may  now  be 
considered  as  a  settled  rule,  that  if  it  be  previously  proved  satis- 
factorily to  the  court,  that  the  witness,  is  dead  {k)  or  is  insane  (/) 
or  tJbat  he  has  been  kept  away  by  the  practices  of  the  prisoner,  (m) 
or,  as  it  is  said,  if  he  is  prevented  by  sickness  from  attending,  or 
IS  unable  to  travel,  (n)  his  deposition  may  be  given  in  evidence  on 
the  trial  of  an  indictment :  provided  the  deposition  were  [duly 
taken  upon  oath(o)  in  the  presence  of  the  prisoner,  when  charged 
before  a  magistrate. 

It  is  a  general  principle  of  evidence,  that  to  render  a  deposi- 
tion of  any  kind  admissible  against  a  party,  it  must  appear  to 
have  been  taken  on  oath  in  a  judicial  proceeding,  and  that  the 
party  should  have  had  an  opportunity  to  cross-examine  the  wit- 
ness, ip)  Hence  a  deposition  before  a  magistrate  should  be  shewn 
to  have  been  taken  conformably  to  the  statute,  for  otherwise  it 
would  be  extrajudicial,  {q)  and  to  have  been  taken  in  the  pre- 
sence of  the  prisoner,  otherwise  he  could  have  had  no  opportu- 
nity for  cross-examination.  Thus  in  Woodcock's  case  (who  was 
tried  for  the  murder  of  his  wife)  where  the  magistrate,  at  the  re- 
quest of  the  overseers,  visited  the  deceased  who  had  received  a 
mortal  blow,  and  was  then  at  the  poor  house,  and  there  in  the  ab- 
sence of  the  prisoner,  took  her  examination  upon  oath,  and  reduc- 
ed it  into  writing ;  it  was  held  by  Eyre,  C.  B.,  that  such  an  examina- 
tion was  not  admissible  as  a  deposition;  for  it  was  not  taken  as  the 
statute  directs,  in  a  case  where  the  prisoner  was  brought  before  a 
magistrate  in  custody ;  the  prisoner  therefore  had  no  opportunity 
of  contradicting  the  facts  it  contained,  (r)  So  in  Dinglers's  case  {s) 
where  the  magistrate,  at  the  desire  of  the  parish  officers,  went  to 
the  deceased  at  the  Infirmary  to  which  she  had  been  taken  for  the 
purpose  of  receiving  medicsd  assistance,  and  there  in  the  absence 
of  the  prisoner  {t)  took  her  deposition  upon  oath,  which  was 
reduced  into  writing,  and  her  mark  was  set  to  it ;  the  Court^  on 


{k)  I  Bale  P.  C.  805.  Bull.  N.  P. 
f48.     1  Phill.  Ev.  351. 

(0  Rex  V.  Eriswell,  3  T.  R.  7S0, 
721. 

(m)  Harrison*s  case,  4  St.  T.  499, 
5th  Res.  in  Lord  Morley^s  case,  Ke- 
ling,  55.     Post.  Disc.  337. 

(fi)  1  Phill.  Ev.  351.  1  Hale  P.  C. 
305.  S  Hale  P.  C.  59.  However  this 
has  been  doubted,  upoo  very  sensible 
grounds,  by  Mr.  Starkie,  S  Evid.  487. 
In  Lord  Morley's  case,  »uprm.  6th 
Res.  it  was  held  that  it  is  not  suffi- 
cient to  prove  that  all  endeavours 
have  been  used  in  vain  to  find  the  wit- 
ness. 

io)  The  sUtutes  of  Ph.  &  M.  did 
not  in  terms  require  the  informations 
to  be  taken  upon  oath :  though  it  was 
considered  necessarily  incidental  to 
the  duty  of  a  magistrate  so  to  take 
them.  But  by  stat.  7  Geo.  4.  c.  64.  s*  S, 


3.,  they  are  expressly  required  to  be 
upon  oath. 

(p)  By  Hullock,  B.,  in  Attorney  v. 
Davison,  I  M'Clel.  &  Y.  169. 

(q)  Rex  V.  Smith  8  Stark,  N.  P.  C. 
811.  n.  (a). 

(r)  1  Leach  500.  It  was'  admitted 
however  as  a  dying  declaration. 

(f)  8  Leach  561. 

(0  It  may  be  remarked  that  in  these 
two  cases  independently  of  the  ab- 
sence of  the  prisoner,  the  deceased 
being  then  alive,  the  charge  of  murder 
could  not  have  been  preferred  t  and  as 
the  statutes  did  not  at  that  time  extend 
to  misdemeanors  the  depositions  might 
have  been  objected  to  as  taken  extra- 
judicially *.  but  in  Radboome's  case  1 
Leach,  457.  a  deposition  of  the  de- 
ceased taken  in  the  prisoner*s  presence 
was  held  by  the  twelve  judges  admit* 
sibU  on  the  trial  for  the  murder. 
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the  authority  of  Woodcock's  case,  held  that  the  deposition  was, 
inadmissible,  (u)  But  where  the  greater  part  of  the  deposition 
of  the  deceased,  in  a  case  of  murder,  had  been  reduced  into  writ- 
ing in  the  absence  of  the  prisoner,  but  the  deceased  was  after- 
wards resworn  in  the  prisoner's  presence;  and  the  deposition 
read  over  and  stated  by  the  deceased  to  be  correct,  and  the  rest  of 
the  deposition  taken  in  the  ordinary  way,  in  the  presence  of  the 
prisoner  who  was  asked  whether  he  chose  to  put  any  questions  ;  it 
was  held  by  Richards,  C.  B.,  that  the  deposition  was  admissible, 
and  a  great  majority  of  the  Judges  upon  a  case  reserved  were  of 
opinion  that  the  evidence  had  been  properly  received. (t;) 

In  this  respect  there  is  a  very  striking  difference  between  de*  DiffSerent  rale 

Positions  before  a  magistrate  and  before  a  coroner  ;  for  not  only  **  ^  f^Y^" 
as  it  been  settled,  that  if  any  witnesses  who  have  been  examined  coroner,^"* 
before  the  coroner  are  dead  or  unable  to  travel,  or  kept  out  of  the 
way  by  the  means  and  contrivance  of  the  prisoner,  their  depo- 
sitions may  be  read  on  the  trial  of  the  prisoner,  (w)  but  the  pre- 
vailing opinion  seems  to  be  that  they  are  equally  admissible 
though  the  prisoner  may  have  been  absent  at  the  time  of  taking 
the  inquisition,  {x)     The  reasons  given  for  this  distinction  usu- 
ally are,  that  the  examination  before  the  coroner  is  a  transaction  of       ^ 
notoriety  to  which  every  one  has  right  of  access ;  (y)  and  that 
the  coroner  is  an  officer  appointed  on  behalf  of  the  public  to  make 
enquiry  about  the  matters  Within  his  jurisdiction ;  and  therefore  the  ' 
law  will  presume  the  depositions  before  him  to  be  duly  and  im- 
partially taken,  (ir)     But  these  reasons  and  the  authorities  for  the 
doctrine  are  certainly  not  at  all  satisfactory,  and  (as  it  has  been 
remarked  by  a  very  sensible  writer,  (a)  who  has  collected  and  com- 
mented on  the  cases,)  since  the  distinction  is  not  warranted  by  the 


(»)  In  addition  to  these  authorities, 
may  be  mentioned  the  case  of  Rex  v, 
Paine,ISalk.S81.S.C.5Mod.l63,  cited 
by  Lord  Kenyon  in  Rex  v.  Eriswell, 
S  T.  R.  722.  whereupon  a  conference 
between  the  judges  uf  the  K.  B.  and 
C  P.  it  was  held,  that  the  deposition 
of  a  deceased  witness  was  inadmissible 
*'  the  defendant  not  being  present 
'*  when  they  were  taken  before  the 
**  Mayor  and  so  had  lost  the  benefit  of 
**  cross-examination."  It  is  remarka- 
ble, that  in  the  above  mentioned  case 
of  Rex  V.  Eriswell,  Grose,  J.,  and  Bui- 
Ier,J.,were  of  opinion  that  depositions 
taken  by  a  justice  of  a  person  who 
afterwards  died,  though  taken  in  the 
absence  of  the  prisoner,  might  be 
read,  and  the  latter  Judge  said  il  had 
been  so  determined  by  all  the  Judges 
in  Radbourne*s  case.  But  on  refer- 
ence to  the  report  of  that  case  in  I 
Leach  457,  it  will  be  seen  that  the 
depositions  were  taken  in  the  pre- 
sence of  the  prisoner. 

(v)  Rex  V,  Smith,  Ross.  &  Ry.  C. 
C.  R.  3S9.  S.  C.  8  SUrk.  N.  P.  C. 
SOS.    HoltN.  P.  C.  ei4.    In  a  pra- 


vious  case,  Rex  v.  Forbes,  Holt  N. 
P.  C.  599.,  where  the  constable  stat- 
ed, upon  producing  the  deposition, 
that  the  prisoner  was  not  present  till 
a  certain  part  of  the  deposition,  dis- 
tinguished by  a  cross,  at  which  pe- 
riod he  was  introduced,  and  heard  the 
remaining  part  of  the  examination  % 
and  when  it  was  concluded,  the  whole 
of  the  deposition  was  read  over  to 
the  prisoner,  Chambre,  J.,  refused  to 
admit  that  part  of  the  deposition  pre- 
vious to  the  mark. 

(w)  1  Phill.  Ev.  354.  Lord  Mor- 
]ey*s  case,  Kel.  55.  Thatcher's  case. 
Sir  T.  Jones  53.  Bromwich*s  case,  1 
Lev.  180.    Gilb.  Ev.  124. 

(x)  I  Phill.  Ev.  354.  Bull.  N.  P. 
248. 

(y)  3  T.  R.  72«.  I  Phill.  Ev.  355. 
but  in  the  late  case  of  Garnett  v. 
Ferrand,  6  B.  &  C.  611. ;  the  court 
expressed  an  opinion  that  the  coroner 
might  exclude  particular  persons,  if 
he  thought  it  neceasary  ana  proper  aa 
to  do. 

(s)  Boll.  N.  P.  949. 

(«)  t  SUrk.  Ev.  p.  491^. 
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Depositions 
admissible 
upon  trial  of 
a  different  of- 
fence. 


Deposition 
need  not  be 
signed  by  de- 
ponent. 


Must  be  bf 
magistrate. 


Parol  evidence 
of  a  deposi- 
tioo,  or  add- 


language  of  the  legislature  and  is  unfounded  on  principle,  it  may, 
when  the  question  arises,  be  a  matter  of  very  grave  and  serious 
consideration  whether  it  ought  to  be  admitted,  (b) 

If  the  depositions  were  duly  taken  in  conformity  to  the  statute 
they  are  receivable  in  evidence,  after  the  death  of  the  deponent, 
not  only  upon  the  trial  of  the  prisoner  for  the  offence  with  which  he 
was  charged  at  the  time  they  were  taken,  but  upon  an  indictment 
for  any  other  offence.  Thus  a  deposition  was  held  admissible  in  a 
case  of  murder,  although  it  was  taken  when  the  prisoner  had  been 
brought  before  two  magistrates  upon  a  charge  of  an  assault  upon 
the  deceased,  and  also  upon  a  charge  of  robbing  a  manufactory 
which  the  deceased  had  been  employed  to  guard,  (c) 

The  statute  does  not  require  that  the  deposition  should  be 
signed  by  the  person  making  it :  nor  is  such  signature  necessary 
for  its  admissibility.  In  the  case  of  Rex  v.  Fleming  and  Wind- 
ham,(eQ  on  an  indictment  for  a  rape,  all  the  Judges  were  of  opi- 
nion that  the  deposition  of  a  giri,  since  deceased,  upon  whom  the 
offence  had  been  committed,  taken  on  oath  before  the  committing 
magistrate,  might  be  read  in  evidence,  although  it  was  not  signed 
by  her. 

The  magistrate  himself,  however,  by  the  statute  7  Geo.  4.  c.  64. 
s.  2.  is  required  to  subscribe  the  examinations  and  informationa 
taken  by  him. 

Parol  evidence  to  add  to,  or  vary  the  deposition,  is  not  ad- 
missible \(e)  and  since,  as  in  the  case  of  examinations,  it  will  be 


iD  The  Stat.  1  and  8  P.  &  M.  c.  IS. 
s.  5.,  enacted,  ^'  that  every  coroner, 
upon  •  any  inquisition  before  him 
found,  whereby  any  person  shall  be 
indicted  for  murder  or  manslaughter 
or  as  accessory  before  the  murder  or 
manslaughter,  shall  put  in  writing 
the  effect  qf  the  evidence  given  to  the 
jury  before  hira,  being  material :  and 
shall  certify  the  same  evidence,  to- 
gether with  the  inquisition  or  indict- 
ment before  him  taken  and  found,  at 
or  before  the  time  of  the  trial  thereof 
to  be  had."  And  by  stat  7  Geo.  4.  c. 
64.  s.  4.  (repealing'  the  above-men- 
tioned statute)  it  is  enacted,  '*  That 
every  coroner,  upon  any  inquisition 
before  him  taken,  whereby  any  per- 
son shall  be  indicted  for  manslaugh- 
ter or  murder,  or  as  an  accessory  to 
murder  before  the  fact,  shall  put  in 
writing  the  evidence  given  to  the  jury 
before  him,  or  as  much  thereof  as 
shall  be  material ;  and  shall  have  au- 
thority to  bind  by  recognizance  all 
such  persons  as  know  or  declare  any 
thing  material  touching  the  said  man- 
slaughter or  murder,  or  the  said  of- 
fence of  being  accessory  tu  murder, 
to  appear  at  the  next  court  of  oyer 
and  terminer,  or  gaol  delivery,  or  su- 
perior criminal  court  of  a  county  pala* 


tine,  or  gpreat  sessions,  at  which  tlie 
trial  is  to  be,  then  and  there  to  prose- 
cute or  give  evidence  against  the  party 
charged,  and  every  suck  coroner  sAoff 
cert^jf  and  ntbseribe  ike  »ame  evi- 
dence, and  all  such  recognisances, 
and  also  the  inquisition  before  him 
taken  and  shall  deliver  the  same  to 
the  proper  officer  of  the  coart  ia 
which  the  trial  is  to  be,  before  or  at 
the  opening  of  the  court.**  It  will  be 
observed  that  the  principal  altera- 
tions enacted  by  the  latter  statute  are, 
that  the  coroner  is  to  put  in  wriliog 
the  evidence  instead  of  the  effect  ^ 
of  the  evidence,  as  directed  by  the 
former:  and  that  he  is  required  to 
subscribe  the  evidence  when  taken. 

(r)  Rex  V.  Smith,  Russ.  &  By.  C.C.R. 
339.  S.C.  8  Stark.  N.P.C.  208.  Elevea 
of  the  Judges  met.  Abbot,  J.,  thought 
the  evidence  ousht  not  to  have  been 
received.  Dallas,  J.,  Graham,  B., 
Richards,  C.  B.,  and  Lord  £llen1»o- 
rough  stated  that  they  should  bave 
doubted  of  the  admissibility  of  the 
evidence,  but  for  the  case  of  Rex  v. 
Radbourne,  i  Leach  457..  see  ntfrm 
p.  660.  n.  (I) 

(d)  %  Leach  854. 

{e)  Rex  e.  Thorntoo,  by  Holroyd, 
J.,  1  Phil.  Ev.  S68. 
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intended  that  the  magistrate,  according  to  his  duty,  took  the  de-  ingto,  or  v& 
position  in  writing,  parol  evidence  of  the  information  is  inadmis-   H'^^s*^- 
sible,  till  it  is  shewn  that  it  was  not  reduced  to  writing,  (e) 

Although  the  statute  7  G^o.  4.  c.  64.  s.  2.  has  extended  the  ad-  Depositions  in 
missibility  of  depositions,  taken  before  a  justice,  so  as  to  include  ^"®'  ®^  ^**' 
those  taken  on  a  charge  of  a  misdemeanor,  yet  as  regards  high  ^^' 
treason,  and  petty  treason,  the  law  remains  the  same  as  under  the 
statutes  of  Philip  and  Mary,  and  therefore  on  an  indictnvent  for  the 
former,  they  continue  inadmissible:  but  the  latter  being  substantially 
the  same  offence  as  murder,  they  seem  admissible,  though  a  convic- 
tion cannot  be  grounded  on  such  an  information,  if  the  witness  be 
living,  though  unable  to  travel,  or  kept  out  of  the  way  by  the  con- 
trivance of  the  prisoner,  the  statute  5  &  6  Edw.  6.  c.  11.  s.  12.  re- 
quiring the  witnesses,  if  living,  to  be  examined  in  petty  treason, 
no  less  than  in  high  treason  :  but  the  prisoner  may  be  convicted 
on  such  evidence,  of  the   murder,  on  an  indictment  for  petty 
treason.  (/) 

One  of  the  objects  of  passing  these  statutes  was  to*  enable  the  Deposition 
Judge  and  jury  before  whom  the  prisoner  is  tried,  to  see  whether  the  ™*y  ^  "•?* 
evidence  of  the  witnesses  at  the  trial  is  consistent  with  the  account  witness. 
given  by  them  before  the  committing  magistrate ;  [g)  and  therefore 
an  information,  when  judicially  and  regularly  taken,  may  be  used  on 
the  part  of  the  prisoner,  when  the  informant  gives  his  evidence  at 
the  trial,  to  contradict  his  testimony.  Thus  it  was  admitted  in 
Lord  Stafford's  case,  (A)  that  the  deposition  of  a  witness,  taken 
before  a  justice  of  the  peace,  might  be  read  at  the  desire  of  the 
prisoner,  in  order  to  take  off  the  credit  of  the  witness,  by  shewing 
a  variance  between  the  deposition  and  the  evidence  given  in  Court, 
vivii  voce.  And  not  only  on  the  part  of  the  prisoner,  but  of  the 
crown,  depositions  may  be  so  used,  even  for  the  purpose  of  im- 
peaching the  credit  of  a  witness  called  for  the  prosecution.  Thus 
m  Oldroyd's  case,(i)  where  the  counsel  for  the  crown,  by  the  di- 
rection of  the  Judge,  unwillingly  called  the  prisoner's  mother,  (her 
name  being  on  the  back  of  the  indictment,  as  having  been  examined 
by  the  grand  jury,)  and  her  evidence  was  in  favour  of  the  prisoner, 
Graham,  B.,  ordered  her  deposition  before  the  coroner  to  be  read, 
for  the  purpose  of  affecting  the  credit  of  her  testimony  by  shewing 
it's  variance  from  the  deposition.  And  the  twelve  Judges  held, 
that  it  was  competent  for  the  Judge  to  do  so  :  and  Lord  Ellen- 
borough,  and  Mansfield,  C.  J.,  thought  the  prosecutor  also  had  a 
right  to  call  for  the  depositions. 

Before  depositions  can  be  read  against  the  prisoner,  it  must  be  Depositions 
proved  by  the  justice  or  coroner  who  took  them,  or  the  clerk  that  ^^  p^c  "/ how 
wrote  them,  that  they  were  truly  taken. (J)  proved. ' 

Depositions  are  also  sometimes  taken  in  criminal  cases,  by  the  con-  Depositions 
sent  of  the  prosecutor  and  defendant,  when  a  material  witness  is  about  ^P<>°  interro- 

*  gatories  by 

content. 

(e)  Rex  o.  Fearshire,  I  Leach  202.      Grose,  J.,  m  Larobe*s  case,  8  Leach 

(f)  1  Phil.  Ev.  353.  ante^  p.  666.  n.      558.     1  Phil.  Rv.  353. 

(f).     A  bill  18  now  pendin|r  in  par-  (ft)  3  St.  Tr.  p.  131.  1  Phil.  Bv.352. 

liament  bj  which  it  is  proposed  to  be  (0  Russ.  &  Ry.  C.  C.  R.  88. 

enacted,  that  petit  treason  shall  be  (j)  %  Hale  P.  C.  52,  284.   See  Bnjr. 

treated  in  all  respectiias  murder.  land's  case,  2  Leach  770.,  as  to  proof 

(j^)  See  the  Judgmeat  delivered  by  of  depositions  before  coroners. 
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to  kave  the  country^  or  resides  abroad.  (A)     Bat  if  the  trial  comes 

on  before  his  departure,  or  after  his  return,  the^depositions  caonot 

be  read.  (/) 

DepositioDf  Where  an  indictment  or  information  is  exhibited  in  the  King's 

in  indU.  Bench,    for  an    offence    committed   in  India,    the   depositions 

of  the  witnesses  may  be  obtained  under  the  provisions  of  the  sta- 
tute 13  Geo.  3.  c.  6o,  s.  40.  and  44.    This  statute  enacts,  that  the 
Court  may  award  a  writ  of  mandamus  to  the  Judges  of  the  courts 
in  India,  as  the  case  may  require,  for  the  examination  of  wit- 
nesses, who  are  to  be  examined  publicly  in  the  Court,  upon  oath 
administered  according  to  the  form  of  their  several  religions ;  and 
these  depositions  duly  taken  and  returned,  in  the  form  prescribed 
by  the  act,  are  to  be  allowed,  and  deemed  as  good  and  competent 
evidence,  as  if  the  witnesses  had  been  sworn  at  the  trial,  and  ex- 
amined vivd  voce. 
In  cases  of  of-      Jq  the  case  of  a  prosecution  for  an  offence  committed  abroad  by 
mUtcd  by°"     ^^7  pcrson  employed  in  the  public  service,  the  depositions  of  wit- 
public  ser-       nesses  resident  abroad  may  be  obtained  in  the  way  pointed  out  by 
▼anu  abroad,    gtat.  42  Geo.  3.  c.  85. 

(k)  Rex  V,  Morphew,  8  M.  &  S.      perjary,  by  the  consent  of  the  de- 
502.    The  Court  of  K.  B.  allowed      fendant.    Anon.  8  Chitt  199. 
tb«ni  to  be  read,  on  an  indictment  for         {I)  Tidd.  S69. 
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CHAPTER  THE  THIRD. 


OF  WHAT  NATURB   EVIDKNCB    MUST  BE.— -OF   PRESUMPTIVB  EYI- 

DBNCB. OF   THE    RULE    THAT  THE   BEST   POSSIBLE   EVIDENCE 

MUST  BE  PRODUCED^ — ^AND   OF   HEARSAY  EVIDENCE. 


SECTION    I. 


Of  Presumptive  Evidence. 


When  a  fact  itself  cannot  be  proved,  that  which  comes  nearest  to  PKsampthne 
the  proof  of  the  fact  is,  the  proof  of  the  circumstances  that  ne-  ^  **J??I 
cessarilyor  usually  attend  such  facts,  and  are  called  presump-  ^^oe. 
tions,  not  proofs,  for  they  stand  instead  of  the  proofs  till  the  con- 
trary be  proved,  (a)    In  criminal  cases,  from  the  secret  manner  in 
which  guilty  actions  are  generally  done,  it  is  seldom  possible  to 
give  direct  evidence  of  the  commission  of  the  offence  charged, 
t.  e.  to  produce  a  witness  who  saw  the  act  committed ;  and  there- 
fore recourse  must  necessarily  be  had  to  presumptive  (or  as  it  is 
often  called,  circumstantial)  evidence,  t .  e.  the  direct  evidence  of 
circumstances  from  which  the  commission  of  the  act  may  be  pre- 
sumed by  the  jury.(i)     There  is  no  difference  between  civil  and 
criminal  cases,  with  reference  to  the  modes  of  proof  by  direct  or 
circumstantial  evidence,  except  that  in  the  former,  where  civil 
rights  are  ascertained,  a  less  degree  of  probability  may  be  safely 


(a)  Gilb.  Et.  148.  As  if  a  mail  be 
fouDd  suddenly  dead  in  a  room,  and 
another  be  found  running  out  in 
haste  with  a  bloody  sword  \  this  is  a 
violent  presumption  that  he  is  the 
murderer :  for  tne  blood,  the  weapon, 
and  the  hasty  flight,  are  all  the  neces- 
sary concomitants  to  such  horrid 
facts  t  and  the  next  proof  to  the 
sieht  of  the  fact  itself,  is  the  proof 
of  those  circumstances  that  do  necet> 

1 


sarily  attend  such  fact    Ibid. 

{b)  Presumptions  are  often  diyid- 
ed  into  three  sorts, — violent,  pro- 
bable, and  light.  Co.  Lit.  6  b.  S 
Black.  Comm.  378.  But  such  a  clas* 
sification  seems  altogether  useless* 
and  the  distinction  to  amount  to  no« 
thing  more,  than  that  in  one  case  the. 
presumptive  evidence  may  be  very 
strong,  in  another  leas  so,  aad  in  an*, 
other  very  weak.     .. 
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adopted  as  a  ground  of  judgment^  than  in  the  latter^  which  af- 
fect life  and  liberty,  (c) 
Instances  of  One  of  the  most  usual  presumptions  in  criminal  prosecutions 

presumptions,  occurs  in  cases  of  larceny,  where  upon  proof  of  the  felony  having 
been  committed,  and  of  the  property  stolen  having  been  shortly 
afterwards  found  in  the  possession  of  the  prisoner,  it  is  presumed 
that  he  obtained  it  feloniously,  unless  be  proves  how  he  came  by 
it.{d)  So  also  on  an  indictment  for  the  crime  of  arson,  proof 
that  property,  which  was  taken  out  of  the  house  at  the  time  of 
the  firing,  was  afterwards  found  secreted  in  the  possession  of  the 
prisoner,  raises  a  presumption  that  the  prisoner  was  present, 
and  concerned  in  the  arson,  (e)  The  buying  goods  at  an  under 
value  is  said  to  be  presamptive  evidence,  that  the  buyer  knew  they 
were  8tolen.(/)  Upon  an  mdictment  for  perjury,  in  falsely  taking 
the  freeholder's  oath,  at  the  election  of  a  knight  of  the  shire,  ia 
the  name  of  J.  W.,  it  appearing  by  competent  evidence,  that  the 
freeholder's  oath  was  administered  to  a  person  who  polled  on  the 
second  day  of  the  election,  by  the  name  of  J.W.,  and  who  swore  to 
bis  freehold  and  place  of  abode ;  and  that  there  was  no  such  per- 
son, and  that  defendant  voted  on  the  second  day,  and  was  no 
freeholder,  and  some  time  afterwards  boasted  that  he  had  done 
the  trick,  and  was  not  paid  enough  for  the  job,  and  was  afraid  he 
should  be  pulled  for  his  bad  vote ;  and  it  not  appearing  that  more 
than  one  false  vote  was  given  on  the  second  day's  poll,  or  that  the 
defendant  voted  in  his  own  name,  or  in  any  other  than  the  name 
of  J.  W. ;  it  was  held,  that  there  was  sufiBicient  evidence  for  the 
jury  to  presume  that  the  defendant  voted  in  the  name  of  J.  W^ 
and  consequently,  to  find  him  guilty  of  the  charge  as  alleged  in 
the  indictment.  (J^) 


(e)  1  Phil.  Bv.  155.  Perhaps  strong 
circuiDStaotial  evideace  in  cases  of 
crimes*  commitled  for  the  niost  part 
in  secret,  is  the  most  satisfactory 
of  any  from  whence  to  draw  the  con- 
dnsion  of  goilt;  for  men  may  be 
aedaced  to  periurr  by  many  base  mo- 
tives, to  which  the  secret  nature  of 
the  offence  may  sometimes  afford  a 
temptation ;  but  it  can  scarcely  hap- 
pen, that  many  circumstances,  espe- 
cially if  tbev  oe  such  over  which  the 
accuser  coufd  have  no  control,  form* 
iag  altogether  the  links  of  a  transac- 
tion, should  all  unfortunately  concur 
to  fix  the  presumption  of  guilt  on  an 
individual,  and  yet  such  a  conclusion 
be  erroneous.  1  Sast.  P.  C.  c.  5.  s.  9. 
p.  993. 

{d)  Where  two  prisoners  were  in- 
dicted for  stealing  two  horses,  and 
the  case  against  them  cons'isted  en- 
tirely of  evidence  to  shew,  that  both 
the  horses  were  found  soon  after  the 
robbcflT,  in  the  Joint  possession  of 
the  prisonefs,  and  it  appeared  that 
the  horses  had  been  stolen  on  diffinr- 
ent  days,   and    at  difeent  places  i 


Litlledale,  J.,  compelled  tfie  prosecu- 
tor to  elect  on  which  of  the  two 
stealing  he  would  proceed  }  and  his 
Lordship  observed,  that  the  posses- 
sion of  stolen  property  soon  after  a 
robbery  b  not  in  itself  a  felony, 
though  it  raises  a  presumption  that 
the  possessor  is  the  thief}  it  refers  to 
the  original  taking,  with  all  its  cir- 
cumstances. Rex  V.  Smith,  Ry.  & 
Mood.  N.  P.  C.  895.  Where  the  only 
evidence  against  the  prisoner  was, 
that  goods  which  were  stolen  stzteen 
months  before,  were  found  in  the 
prisoner's  possession,  Bailey,  J.,  di- 
rected an  acquittal,  without  calling 
on  the  prisoner  for  his  defence.  Rex 
t,, ,  1  Carr  &  P.  459. 

{e)  Rex  V.  Rickman,  8  East  10S5. 

(/)  JnU,  p.  859. 

(g)  Rex  V.  Price,  6  Bast  88S.  The 
following  is  an  example  of  a  case  of 
circumstantial  evidence  too  weak  for 
conviction.  Two  women  were  in* 
dieted  for  colouring  a  shilling  and 
sixpence,  and  a  man  (Isaacs)  as  coun- 
selling them,  &c.  The  evidence 
agaioit  him  was,  that  he  visited  theoi 
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A  trery  common  presumption  in  made  by  a  jury  in  favour  of  a 
defendant  from  the  goodness  of  his  character ;  which  subject,  to- 
gether with  the  presumption  as  to  the  intent  of  a  prisoner,  or  his 
guilty  knowledge,  respecting  the  act  which  is  the  subject  of  the 
indictment,  raised  from  the  proof  of  prior  acts  unconnected  with 
it,  will  be  considered  in  the  4th  Chapter  of  this  Book,  where  the 
role  as  to  evidence  being  confined  to  the  points  in  issue  is  dis- 
cussed. (A) 

Besides  the  presumptions  which  a  jury  may  make  from  circum-  Presumptions 
stantial  evidence,  there  are  also  presumptions  of  law.  Thus^  oa  ^^  ^*^* 
every  charge  of  murder,  the  fact  of  killing  being  first  proved,  the 
law  presumes  it  to  have  been  founded  on  malice  till  the  contrary 
appear;  and  therefore  all  circumstances  alleged  by  way  of  justifi- 
cation, excuse,  or  alleviation,  must  be  proved  by  the  prisoner,  un-^ 
less  they  arise  out  of  the  evidence  produced  against  him.  (t)  In^^ 
deed  it  is  a  universal  principle,  as  hord  Ellenborough  observed,  in 
the  case  of  Rex  v,  Dixon,  {k)  that  when  a  man  is  chained  with 
doing  an  act,  of  which  the  probable  consequence  may  be  highly 
injurious,  the  intention  is  an  inference  of  law  resulting  finom  the 
doing  the  act* 

In  the  case  of  Rex  t;.  Sheppard,  (/)  uttering  a  forged  stock  re- 
ceipt to  a  person  who  employed  the  prisoner  to  buy  stock  to  that 
amount,  and  advanced  the  money,  was  held  sufficient  evidence  of 
an  intent  to  defraud  that  person  ;  and  it  was  further  held,  that  the 
oath  of  the  person  to  whom  the  receipt  was  uttered,  that  he  be- 
lieved the  prisoner  had  no  such  intent,  would  not  repel  the  pre- 
sumption of  an  intention  to  defraud.  So  where  the  prisoner  was 
indicted  (under  the  repealed  statute  43  Greo.  3.  c.  58.)  for  setting 
fire  to  a  mill,  with  intent  to  injure  the  occupiers  thereof,  it  wa» 
held,  that  an  injury  to  the  mill  being  the  necessary  consequence 
of  setting  fire  to  it,  the  intent  to  injure  might  be  inferred ;  for  a 


once  or  twice  a-week ;  that  the  rat- 
tling of  copper  money  was  heard 
whilst  he  was  with  them ;  that  once 
he  was  countings  something  just  after 
he  came  out ;  that  on  going  to  the 
room  Just  after  the  apprehension,  he 
resisted  heing  stopped,  and  jumped 
over  a  wall  to  escape ;  and  that  there 
were  then  found  upon  him  a  bad 
three-shilling  piece,  five  bad  shil- 
lings, and  five  bad  sixpences.  Upon 
a  case  reserved,  the  Judges  thought 
the  evidence  too  slight  to  convict 
him.  Rexv.  Isaacs,  MS.  Bayley,  J., 
jintCf  Vol.  I.  62.  See  also  ante.  Vol. 
I.  p.  S02.  as  to  presuming  consent  of 
parents  to  a  minor^s  marriage,  on  a 
prosecution  for  bigamy. 

{h)  So  a  lory  may  presume  that  a 
man  is  deaa  at  the  expiration  of  seven 
Tears  from  the  time  when  he  was  last 
known  to  be  living.  Per  Lord  Ellen- 
borough,  in  Doe  v.  Jesson,  0  East. 
84.  &e  also  Doe  o.  Deakin,  4  B.  & 
A.  4SS.    Doe  V.  Griffin,  15  East  S93. 


Watson  V.  King,  1  Stark.  Ul.,  as  to 
the  presumption  of  a  person's  death. 
See  also  as  to  the  presumption  that  a 
ship  never  heard  of  has  foundered. 
Green  o.  Brown,  9  Star.  1199.  Twem- 
low  V.  Oswin,  2  Campb.  85.  Houst- 
roan  v.  Thornton,  Holt  242.  Koster 
o.  Reid,  6  B.  &  C.  19.  So  where  a 
letter,  fully  and  particularly  directed 
to  a  person  at  his  usual  place  of  resi- 
dence, is  proved  to  have  been  put 
into  the  post-office,  this  is  equivalent 
to  proof  of  delivery  to  the  bands  of 
that  person;  because  it  is  a  safe  and 
reasonable  presumption  that  it  reaches 
its  destination.  Ptr  Lord  Tenterden, 
Walter  t7.  Haynes,  1  Ry.  &  Mood.  N. 
P.  C.  149. 

(0  Fost  255.  1  East  P.  C.  c.  5. 8. 
106.  p.  340. 

(k)  3  M.  &  S.  15.  See  also  ohU^  p. 
353. 

(/)  RusB.  &  Ry.  C.  C.  R.  169.  JniCf 
p.  354. 
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[book  vt. 


Presomption 
of  innocence. 


Omnia  ei$4 
riieada. 


Caution  of 
Lord  Hale  as 
to  preramp- 
tions. 


man  must  be  suf^sed  to  intend  the  necessaxy  consequence  of  his 
own  act.(m)  So  in  prosecutions  for  forgery,  a  jury  ought  to  infer 
an  intent  to  defraud  the  person  who  would  have  to  pay  the  instru- 
ment if  it  were  genuine,  although,  from  the  manner  of  executing 
the  forgery,  or  from  that  person's  ordinary  caution,  it  would  not 
be  likely  to  impose  on  him,  and  although  the  object  was  general 
to  defraud  whoever  might  take  the  instrument,  and  the  intention 
of  defrauding  in  particular  the  person  who  would  have  to  pay  the 
instrument,  if  genuine,  did  not  enter  into  the  prisoner's  contem- 
plation, (n) 

In  the  case  of  Rex  v.  Fuller  and  Another,(o)  the  twelve  Judges 
were  of  opinion,  that  the  having  in  possession  a  lai^  quantity  of 
counterfeit  coin  unaccounted  for,  and  without  any  circumstance  to 
induce  a  belief  that  the  defendants  were  the  makers,  was  evidence 
of  having  procured  it  with  intent  to  utter  it.{p) 

In  general,  however,  a  presumption  of  law  arises  in  favor  of  in- 
nocence until  the  contrary  is  proved;  (q)  and  it  arises  not  only  in 
matters  essentially  criminal,  but  in  every  instance  the  rule  is^  that 
illegality  is  never  to  be  presumed,  but  that  the  presumption  al- 
ways is,  that  a  party  complies  with  the  law.(r)  So  it  is  a  legal 
maxim,  that  *'  omnia  presumuntur  esse  rite  et  solenniter  acta 
donee  probetur  in  contrarium  ;**  and  therefore  it  is  a  general  pre- 
sumption of  law,  that  a  person  acting  in  a  public  capacity,  as  a 
peace  officer,  justice  of  the  peace,  constable,  &c.  is  duly  authorised 
to  do  so  5(5)  and  that  even  in  a  case  of  murder,  (f) 

It  may  be  proper  here  to  mention  the  two  well  known  cautions 
of  Lord  Hale  respecting  presumptive  evidence,  viz,  1.  That  a  per- 
son should  never  be  convicted  for  stealing  the  goods  cujtudam 
ignotiy  because  he  cannot  give  an  account  of  how  he  came  by 
them,  unless  there  be  due  proof  made  that  a  felony  was  committed 
of  these  goods.    2.  That  a  person  should  never  be  convicted  of 


(m)  Rex  V.  Farrington,  Rass.  & 
Ey.  C.  C.  R.  207.    Ante,  p.  493. 

(fi)  Rex  V.  Mazagora,  Russ.  &  Ry. 
C.  C.  R«  291 .    Ante,  p.  354. 

(0)  Russ.  &  Ry.  C.C.  R.  SOS.  Anle^ 
Vol.  I.  p.  47. 

( p)  See  further  as  to  the  primary 
inteDtioD,  including  the  collateral  one 
imputed  in  the  indictment,  and  the 
necessary  proof  of  the  particular  in- 
tent laid.  Ant€i  Yol.  I.  690,  598,  el 
ae^.     2  Stark.  £t.  743. 

(9)  Rex  V.  Twyning,  8  B.  &  A. 
386.,  in  which  case,  a  woman  having 
married  again  within  the  space  01* 
twelve  months  after  her  husband  had 
left  the  country,  the  presumption 
that  she  was  innocent  of  bigamy  was 
held  to  preponderate  over  the  usual 
presu  mp  ti  on  of  the  contin  uance  of  life. 

(r)  S18SOO8  V,  Dixon,  5  B.  &  C. 
758.  See  also  Bennet  r.  Clough,  1  B. 
ft  A«  461.,    which   was  an  action 


against  a  carrier  for  losing  a  pnrcd» 
containing  some  bank  notes,  stamps, 
and  a  letter.  For  the  defendant  it 
was  said,  that  the  42  Geo.  3.  c.81.  s. 
5.  made  it  illegal  to  send  a  letter  in  a 
parcel,  and  that  the  plaintiff  there- 
tore  could  not  recover.  But  there  is 
a  proviso  in  that  section,  that  it  shall 
not  extend  to  any  letter  concerning 
goods,  sent  by  a  common  carrier  off 
goods,  to  be  delivered  with  the  goods 
to  which  it  relates ;  and  the  Court 
held,  that  as  illegality  is  never  pre- 
sumed, the  defendant  should  nave 
{fiven  primt  fade  evidence  that  the 
etter  did  not  concern  the  stamps. 
with  which  it  was  sent«  See  also 
Rodwell  V.  Redge,  1  Carr  &  P.  820. 

(•)  Rex  o.  Verelst,  3  Campb.  438. 
Gordon's  case,  1  Leach  516.  S.  C.  1 
East.  312,  315. 

(<)  By  Buller,  J.»  in  Berryman  «.. 
Wise,  4  T.  E.  SSS. 
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murder  or  manslaughter,  unless  the  fact  were  proved  to  be  done^ 
or  at  least  the  body  found  dead.(u) 


SECTION  II. 

The  best  possible  Evidence  mttst  be  produced. 

It  is  a  general  rule  that  you  must  give  the  best  evidence  that  General  rale 
the  nature  of  the  thing  is  capable  of :(«)  the  true  meaning  of  ^^^i^^^^l^^ 
which  rule  is,  not  that  in  every  matter  there  must  be  all  that  force  magt  be  pro* 
and  attestation  that  by  any  possibility  might  have  been  gathered  duced. 
to  prove  it,  and  that  nothing  under  the  highest  assurance  possible 
shall  be  given  in  evidence ;  but  that  no  such  evidence  shall  be 
brought  that  ex  naturd  ret  supposes  still  greater  evidence  behind 
in  the  party's  possession  or  power ;  for  such  evidence  is  altogether 
insufficient,  and  proves  nothing,  as  it  carries  a  presumption  with 
it  contrary  to  the  intention  for  which  it  is  produced.  For  if  the 
other  greater  evidence  did  not  make  against  the  party,  why  did  he 
not  produce  it  to  the  Court  ?  As  if  a  man  offer  a  copy  of  a  deed 
or  will  where  he  ought  to  produce  the  original,  this  carries  a  pre- 
sumption with  it,  that  there  is  something  more  in  the  deed  or  will 
that  makes  against  the  party,  or  else  he  would  have  produced  it ; 
and,  therefore,  the  proof  of  a  copy  in  this  case  is  not  evidence  :(&) 
but  if  he  prove  the  original  deed  or  will  in  the  hands  of  the  adverse 
party,  or  to  be  destroyed  without  his  default,  a  copy  will  be  ad- 
mitted, because  then  such  copy  is  the  best  evidence :  the  pre- 
sumption of  greater  evidence  behind  in  the  party's  possession 
being  overturned  by  positive  proof,  (c) 

Hence  it  appears  that  evidence  of  an  inferior  quality,  or  as  it  is 
called,  secondary  evidence,  cannot  be  received  until  it  be  shewn 
that  no  evidence  of  a  superior  quality,  or  as  it  is  termed  primary 
evidence,  can  be  produced.  It  becomes  necessary,  therefore,  to 
consider,  1st.  What  is  primary  evidence.  2dly.  What  is  a  suffi- 
cient ground  for  the  admission  of  secondary  evidence.  3dly. 
What  is  good  secondary  evidence. 

1.  What  is  primary  evidence.     It  has  already  appeared  that  it  Wbatispri- 
is  the  quality  and  not  the  quantity  which  the  rule  requiring  the  mwy  evidence. 
best  possible  evidence  regards.    Thus  if  a  will  of  lands  is  to  be  Contents  of 
proved,  the  primary  proof  of  the  contents  is  the  will  itself ;  and  ^^ll* 
neither  an  exemplification  under  the  great  seal,  nor  the  probate  in 
the  spiritual  Court  will  be  admissible  :  {d)  but  one  of  the  three  sub-  Execution  of 
scribing  witnesses  will  be  sufficient,  wiUiout  calling  the  others,  to  ^^*  ^V^^  ^ 
prove  the  execution,  if  he  can  speak  to  all  the  requisites  of  attes-  ^^eMeJT* 
tation,  and  the  jury  believe  him.(e)     So  if  there  are  several  sub- 
scribing witnesses  to  a  deed,  and  all  are  proved  to  be  dead,  proof 

(if)  9  Hale  P.  C.  290.  (e)  Bui).  N.  P.  S9S. 

(«)  Bull.  N.  P.  993.  (i)  Boll.  N.  P.  846. 

{h)  Bull.  N.  P.  998.    Gilb.  By.  13.  {e)  Bull.  N.  P.  9S4. 
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X)f  Evidence. 


{[book  yi. 


Primary  evi- 
dence of  hand- 
writing. 


Of  disproTing 
handmiting. 


Other  in- 
stances of  pri- 
mary evi- 
dence. 


Written  in- 
stmments. 


of  the  signature  of  one  will  be  sofficient ;  for  the  proof  is  as  £Eff  as 
it  goes  complete,  and  not  inferior  in  its  kind  to  any  that  can  be 
produced.  (/)  So  for  the  purposes  of  proving  handwriting,  whei€ 
it  happens  to  be  a  case  when  there  would  be  no  objection  to  the 
competency  of  the  writer  himself,  it  i&  not  necessary  to  call  him : 
it  is  sufficient  to  prove  it  by  the  evidence  of  some  one  acquainted 
with  the  general  character  of  his  writing,  who  on  inspection  can 
say  he  believes  it  to  be  the  handwriting  of  the  party.  Thus,  where 
the  signature  of  a  magistrate  to  a  deposition  is  to  be  proved,  it  is 
usually  done  by  a  witness  acquainted  with  the  general  character  of 
his  writing,  without  calling  the  magistrate  himself.  The  evidence 
of  such  a  witness  is  not  in  its  nature  inferior  or  secondary ;  and 
though  it  may  generally  be  true,  that  the  writer  is  best  acquainted 
with  his  own  hand-writing,  and  therefore  his  evidence  will  in  general 
be  thought  the  most  satis&ctory^yet  his  knowledge  is  acquired  pre- 
cisely by  the  same  means  as  the  knowledge  of  other  persons,  who 
have  been  in  the  habit  of  seeing  him  write,  (j^)  And  it  seems,  that 
on  the  same  principle,  the  evidence  of  such  persons  is  as  much  pri- 
mary evidence  to  disprove  his  hand- writing  as  to  prove  it.  (A)  In 
Rex  V.  Hunt  and  others,  on  an  indictment  for  unlawfully  assem- 
bling, it  was  held,  that  a  paper  which  had^been  delivered  by  Hunt 
to  this  witness  at  a  meeting,  as  a  copy  of  certain  resolutions  about 
to  be  proposed  and  read,  and  which  corresponded  with  what  the 
witness  heard  read  from  a  written  paper,  was  admissible  as  evi- 
dence of  those  resolutions,  without  giving  the  defendant  notice  to 
produce  the  original,  (t)  And  in  the  same  case  it  was  decided  that 
parol  evidence  of  inscriptions  or  devices  on  banners  and  flags  dis- 
played at  the  meeting  was  admissible  without  producing  the  ori- 
ginals, though  it  appeared  that  they  had  been  seised  by  the  police 
officers,  and  therefore  might  have  been  produced  on  the  part  of 
theprosecution.  (j) 

The  contents  of  a  written  instrument  can  only  be  proved  by  the 
instrument  itself,  unless  it  be  lost,  or  in  the  hands  of  the  oliier 
party :  not  even  the  declarations  of  the  party  against  whom  it  is 
to  be  proved  are  admissible  for  this  purpose,  unless  the  non-pro- 
duction of  the  instrument  be  accounted  for.  (A)  And  g^ierally 
speaking,  pared  evidence  is  secondary  in  its  nature  to  written  evi- 
dence :  and  where  a  written  instrument  is  required  by  law,  or 
made  by  private  compact  to  express  the  intention  of  the  parties,  it 
possesses  a  force  and  authority  superior  to  any  other  evidence.  (/) 
Thus  when  an  agreement  has  been  reduced  into  writing,  the  wri- 
ting itself  must  be  produced  ;{m)  and,  if  not  properly  stamped^  the 


if)  I  Phill.  Ev.  209. 

is)  I  Phill.  Ev.  813.    AntCy  p.  370. 

(A)  Ante^  p.  378,  379. 

(f)  3  B.  &  A.  666.  Ante,  Vol.  I.  p. 
S68. 

{j)  Ihid.  Abbott,  C.  J.,  said,  "  If 
'*  ive  nfere  to  bold  that  what  was  io-' 
"  scribed  on  a  banner  could  not  be 
"  proved  without  the  production  of 
'*  the  banner,  I  do  not  know  upon 
**  what  reason  the  witness  shoula  be 
"  allowed  to  mention  the  colour  of 


**  the  banner,  or  even  to  say  he  saw 
*'  the  banner  displayed  t  for  the  ban-' 
'*  ner  itself  mav  ne  said  to  be  the  be^ 
**  possible  evidence  of  its  existence 
"  and  of  its  colour.** 

(k)  Bloxam  v.  Elsie,  1  Ry.  &Mood. 
N.  P.  C.  187.  by  Abbott,  C.  J. 

(/)  1  Stark.  Ev.  394. 

(m)  Brewer  v.  Palmer,  3  Esp.  913. 
cor»  Lord  Eldon,  C.  J.  Sinclair  v. 
Stevenson,  1  Carr.  ^  P.  688.  C0r,  Best, 
€.  J. 
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plaintiff  must  be  nowraiti^d^    fi«t,  in  many-  iasteaees^  the  mere  Parol  evidence 
existence  of  written  evidence  will  not  exclude  independent  parol  "ondai7*Io  **" 
evidence  to  prove  the  savie  fact.    Thus^  where  upon  letting  pre?*  written, 
mises  to  a  tenant,  a  memorandum  of  agreement  waa  drawn  up,  the 
terms  of  which  were  read  over  and  assented  to  by  him^  and  it.  was 
then  agreed  that  he  should  on  a  future  day  bring  a  surety  and  sign 
the  agreement,  it  was  held,  that  the  existence  of  this  memorandum 
did  not  preclude  parol  evidence  of  the  terms  of  the  letting,  (n)    So 
where  a  verbal  contract  is  made  for  the  sale  of  goods,  aad  it  is  put 
into  writing  afterwards  by  the  vendor's  agent,  for  the  purpose  o£ 
assisting  his  recollection,  but  not  signed  by  the  vendor,  the  terms 
of  the  contract  may  be  given  in  evidence  on  the  part  of  the  vendor, 
without  producing  the  writing.(o)     Where  a  party  paying  .money 
has  taken  a  receipt,  the  circumstance  of  the  payment  b&ving  been 
acknowledged  in  writing  does  not  make  such  writing  exclusively 
primary  evidence  of  the  fact ;  but  he  may  shew  the  payment  by  a 
person  who  saw  the  money  paid,  or  by  the  admission  of  the  other 
party  to  that  effect,  (p)     If  several  persons  be  witnesses  of  the 
same  fact,  and  one  of  them  to  assist  his  memory  makes  a  memo- 
randum of  it,  this  circumstance  would  not  exclude  the  testimony 
of  the  other  witnesses..(9)     So  though  an  entry  of  a  marriage  may 
have  been  made  in  the  parish  register  accoraikig  to  the  marriage 
act,  such  entry  doe&  not  become  the  only  primary  evidence  of  the 
marriage,  but  it  may  also  be  proved  by  any  one  who  witnessed  it ; 
and,  indeed,  in  all  cases,  except  actions  for  criminal  conversation, 
and  indictments  for  bigamy,  by  reputation,  (r)    Where  in  order  to 
prove  a  demand,  for  the  purpose  of  bringing  an  action  of  trover 
for  a  lease,  a  witness  stated  that  he  had  verbally  required  the  de* 
fendant  to  deliver  up  the  lease,  and  at  the  same  time  served  a  no- 
tice in  writing  on  him  to  the  same  effect;  Lord  Ellenborough  held, 
that  the  written  notice  need  not  be  produced :  for  the  notices 
being  concurrent  and  independent,  either  might  be  proved  as  evi- 
dence of  the  conversion.(«) 

The  above  are  instances  of  modes  of  proof,  which,  notwiUistand-  insttnces  of 
ing  the  existence  of  other  evidence  which  might  be  more  satis*  Jji^**"^,*''® 
factory,  are  yet  in  their  nature  primary,  and  consequently  avail*  e^^eoce.   * 
able»    It  may  be  useful  to.  mention  also,  some  examples  of  what 


(fi)  Doe  V.  Cartwright,  S  B.  &  A. 
386.  See  also  Wilson  v,  Bowie,  1 
Carr.  &  P.  8. 

(o)  Dalison  v.  Stark,  4  Esp.  163. 

(p)  Rambert  v.  Cohen,  4  Esp.  213. 
1  Bast.  460.  Jacob  v.  Lindsay.  And 
if  the  receipt  were  on  unstamped  pa« 
per,  it  may  be  used  by  a  witness,  who 
saw  it  given,  to  refr^  his  memory, 
4  Esp.  213. 

(q)  I  Stark.  Ev.  394.  So  in  Layer's 
case  for  high  treason,  Mr.  Stanly,  an 
under  secretary  of  state,  gave  evi- 
dence of  L.'s  confessions,  upon  his 
examination  before  the  council,  which 
though  taken  in  writing  was  not  pro- 
duced. 12  Yin.  Abr.  96.  tit.  Evideoce, 
A.  b.  623.  pi.  7. 


(r)  Morris  v.  Miller,  1  W.  Bl.  632. 
It  mav  also  be  observed  that  in  order 
to  make  the  production  of  the  writing 
necessary,  it  roust  appear  to  relate  to 
the  matter  in  question.  Thus  where 
parol  evidence  is  offered  to  prove  a 
tenancy,  it  is  not  a  valid  objection, 
that  there  is  some  written  agreement 
rdatiye  to  the  holding,  unless  it 
should  also  appear  that  it  was  made 
between  the  parties  as  landlord  and 
tenant,  and  that  it  continues  in  force 
to  the  very  time  to  which  the  parol 
evidence  applies.  Doe  v.  Moms,  12 
East  237.  Doe  o.  Pearson,  12  Bast 
289  n.    Rose  Ev.  6. 

if)  Smith  V,  Young,  1  Campb.  430. 
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is  not  the  best  possible  evidence^  and  therefore  inadmissible. 
Inannnce.  Upon  an  indictment  for  having  set  fire  to  a  housc^  with  intent  to 
defraud  an  insurance  company,  the  policy  is  the  best  evidence  to 
prove  that  the  house  was  insured,  and  an  entry  to  that  effect  in 
the  books  of  the  insurance  office  is  but  secondary  evidence.  (^)  To 

Erove  the  oaths  required  by  the  toleration  act,  parol  evidence  was 
eld  secondary,  and  inadmissible  :  because  they  were  matters  of 
Mattwsof  re-  record  in  the  court  where  they  were  sworn. (u)  Courts  of  record 
"*®   '  speak  by  means  of  their  records  only  j  and,  therefore,  the  acts  of 

0^'^  *         a  Court  can  be  proved  in  no  other  manner.    Thus,  parol  evidence 
is  inadmissible  to  shew  the  day  on  which  a  trial  at  nisi  prius  took 
place ;  for  it  should  be  proved  by  the  production  of  the  nisi  prius 
record  (v)     So,  if  it  be  necessary  to  prove  that  a  trial  took  place, 
as  in  the  case  of  a  prosecution  for  perjury  committed  on  the  trial 
of  a  cause  at  nisi  prius,  that  cannot  be  done  by  parol  evidence, 
but  the  record  should  be  produced;  or  at  least,  the  postea.(f&) 
And  even  where  the  transactions  of  courts,  which  are  not  tech- 
nically  speaking,  of  record,  are  to  be  proved,  if  such  courts  pre- 
serve written  memorials  of  their  proceedings,  those  memorials  are 
the  only  authentic  means  of  proof  which  the  law  recognizes.  (^) 
Commence-     On  an  indictment  on  the  8  &  9  W.  3.  c.  26.  (for  high  treason  by 
mtatof  proM-  having  a  mint  die  in  possession)  it  is  incumbent  on  the  prosecutor 
vntion.  ^^  shew,  that  the  prosecution  was  commenced  wilhin*  three  months  j 

and  parol  evidence  that  the  prisoner  was  apprehended  for  treason 
respecting  the  coin  within  three  months,  (the  offence  appearing  to 
have  been  committed  above  three  months  before  the  indictment 
preferred)  was  held  by  the  twelve  Judges  to  be  insufficient,  the 
Ezamination     warrant  to  apprehend,  or  to  commit,    not  being  produced,  (y) 
before  a  ma-     Parol  evidence  is  not  admissible  of  the  declaration  of  a  prisoner 
fistrate.  before  a  magistrate,  where  the  examination  has,  conformably  to 

Negative  proof  the  Statute,  been  taken  in  writing.  (2)  In  the  case  of  Williams  v. 
of  notice.  ^jig  East  India  Company,  (a)  the  question  was,  whether  the  agent 
of  the  defendants,  who  were  the  freighters  of  the  plaintiff's  ship, 
had  apprized  the  plaintiff  or  his  officers  of  the  inflammable  and 
dangerous  nature  of  a  quantity  of  Roghan,  which  had  been 
stored  in  the  ship,  and  which  ultimately  occasioned  its  destnic- 
-  tion.  It  was  the  duty  of  the  conductor  of  military  stores  to  con- 
vey goods  on  board  the  ship,  and  of  the  chief  mate  to  receive 
them :  the  chief  mate  was  dead,  and  no  evidence  was  given  of 
what  passed  between  him  and  the  conductor  of  the  stores ;  but 
the  captain  and  second  mate  proved  that  00  communication  had 
been  made  to  them.  Upon  this  evidence,  the  plaintiff  who,  it 
was  held,  was  bound  to  prove  the  negative,  was  nonsuited  by 
Lord  Ellenborough,  on  the  ground  that  the  best  evidence  possible 

(<)  Rex  v.Doran,  1  Esp.  197.  Jnte^  by  Lord  Elleoborough.  Rez  v.  Paee« 

496.      And  therefore  it  the  policy  6  £sp.  83.,  by  Lord  Kenyon.    Tidd. 

cannot  be  received  in  evidence  for  Prac.  869. 

want  of  a  proper  stamp,  the  indict-  (w)  Jnte,  p.  549. 

nent  cannot  be  supported.  Rex  v,  (s)  S  Stark.  Ev.  I04S. 

Giison,  Rtiss.  &  Ry.  C.  C.  R.  138.  (y)  Rex  v,   Phillips  and  another, 

Jnie,  p.  496.  Ruts.  &  By.  C.  C.  R.  369. 

(11)  Hex  V.  Hube,  Peake  N.  P.  C.  («)  See  ante^  p.  656. 

ISS.    Ante,  VoK  L  p.  881 .  («)  8  East.  19S. 

(v)  Thomas  v.  Ansley,  6  Esp.  80., 
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*  of  the  want  of  notice  had  not  been  produced,  mz.  the  evidence  of 
the  conductor  of  stores.     The  Court  afterwards  affirmed  the  non- 
suit, and  Lord  EUenborough^  in  delivering  their  opinion,  said, 
**  The  best  evidence  should  have  been  given  of  which  the  nature 
**  of  the  case  was  capable.     The  best  evidence  was  to  have  been 
^^  had,  by  calling,  in  the  first  instance,  upon  the  persons  immedi- 
"  ately  and  officially  employed  in  the  delivering,  and  in  the  re- 
^^  ceiving  of  the  goods  on  board,  who  appear  in  this  case  to  have 
^'  been  the  first  mate,  on  the  one  side,  and  the  military  conductor, 
*^  the  defendant's  officer,  on  the  other ;  and  though  the  one  of 
**  these  persons,  the  mate,  was  dead,  that  did  not  warrant  the 
^'  plaintiff  in  resorting  to  an  inferior  and  secondary  species  of 
'^  testimony,  (namely,  the  presumption  and  inference  arising  from 
^^  a  non-communication  to  the  other  persons  on  board,)  as  long 
^*  as  the  military  conductor,  the  other  living  witness,  immediately 
^^  and   primarily  concerned  in   the   transaction  of  shipping  the 
<^  goods  on  board,  could  be  resorted  to;  and  no  impossibility  of 
**  resorting  to  this  evidence,  the  proper  and  primary  evidence  on 
**  the  subject,  is  suggested  to  exist  in  this  case/'     In  a  case  before  Negative 
Mr.  Justice  Lawrence,  on  an  indictment  on  the  statute  42  Geo.  3.  P^oof  of  con- 
c.  107.  8.  L  (repealed  by  stat.  7  &  8  Geo.  4.  c.  27.)  which  made  ^^  ' 
it  felony  to  course  deer  on  an  enclosed  ground,  without  the  con- 
sent of  the  owner  of  the  deer,  that  learned  Judge  thought  it  ne- 
cessary to  call  the  owner  of  the  deer,  for  the  purpose  of  disproving 
his  consent ;  and  the  owner  not  being  called,  the  jury  were  di- 
rected to  find  a  verdict  of  acquittal,  (y)     But  this  decision  has 
been  overruled  by  subsequent  authorities  of  the  greatest  weight : 
and  the  rule  may  now  be  considered  settled,  that  in  cases  where 
it  is  necessary  to  prove  the  non-consent  of  the  owner  of  the  pro- 
perty which  is  the  subject  of  the  charge  in  the  indictment,  the 
testimony  of  the  owner  himself  is  not  exclusively  primary  evi- 
dence of  the  non-consent ;  but  it  may  be  inferred  from  the  con- 
duct of  the  prisoner,  and  the  circumstances  under  which  the  act 
was  done.     In  the  case  of  Rex  v.  Hazy  and  Collins, (2;)  the  pri- 
soners were  indicted  on  the  stat.  6  Geo.  3.  c.  36.  (repealed  and 
re-enacted  with  alterations  by  stat.  7  &  8  Geo.  4.  c.  27  &  30.)  for 
lopping  and  topping  an  ash  timber  tree,  '^  without  the  consent  of 
*'  the  owner."     The  owner.  Sir  J.  Aubrey,  had  died  before  the 
trial.     The  offence  was  committed  at  eleven  o'clock  at  night,  on 
the  18th  of  February.     Sir  J.  Aubrey  died  on  the  first  of  March 
following,  having  given  orders  for  apprehending  the  prisoners  on 
suspicion.    The  land  steward  was  called  to  prove,  that  he  himself 
never  gave  any  consent ;  and,  from  all  he  had  heard  his  master 
say,  he  believed  that  he  never  did.     Bayley,  J.,  told  the  jury,  that 
they  must  be  perfectly  satisfied  that  the  prisoners  had  not  obtained 
the  consent  of  the  owner  of  the  tree,  (namely.  Sir.  J.  Aubrey,) 
that  they  might  lop  and  top  it ;  and  left  it  to  them  to  say, whether 
they  thought  there  was  reasonable  evidence  to  shew  that  in  fact  ho 
had  not  given  any  such  permission.     His  Lordship  adverted  to 
the  time  of  night  when  the  offence  was  committed,  and  to  the  cir* 
cumstance  of  the  prisoner's  running  away  when  detected,  as  evi-* 

(y)  Rex  V.  Rogers,  t  Campb.  664.  (k)  2  Carr.  &  P.  468« 
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dence  to  shew^  that  the  consent  required  had  not  in  fact  beeo 
given.    And  in  three  cases^  reserved  at  once  for  the  opinion  of  the 
twelve  Judges^  it  was  held^  that  though  there  must  be  some 
evidence  to  negative  the  owner's  consent,  his  non-consent  may  be 
inferred  from  the  circumstances,  or  proved  by  his  agents.    The 
first  of  the  three  cases  was.  Rex  v.  Allen,  an  indictment  for  killing 
a  fallow  deer  in  the  park  of  the  forest  of  Waltham,  without  the 
consent  of  the  owner,  the  King ;  the  second.  Rex  i;.  Argent,  for 
entering  a  yard  adjoining  and  belonging  to  the  dwelling  house  of 
John  Greenwood,  a  quaker,  and  taking  fish  out  of  a  pond  there 
without  the  consent  of  the  owner ;  and  the  third.  Rex  t;.  Cham- 
berlain, for  taking  fish  in  Claremont  Park  belonging  to  Prince 
Leopold,  without  his  consent.    The  offence  in  each  case  was  com- 
mitted under  circumstances  which  the  learned  Judge  who  tried  it 
thought  quite  sufficient  to  warrant  the  jury  in  finding  the  non- 
consent  of  the  owner,  admitting  the  onus  of  proving  such  non- 
consent  to  lie  on  the  prosecutor :  but  in  consequence  of  the  deci- 
sion in  Rex  v.  Rogers,  above-mentioned,  further  evidence  was 
gone  into,  by  calling  the  persons  engaged  in  the  management  of 
the  property,  but  not  the  owners.    The  Judges  held  the  convic- 
tion in  each  of  the  cases  right,  (a) 
2dly,  What  is  a  sufficient  ground  for  the  admission  of  secondary 
for*th*  adm°-  ^^^^®°c®'    '^  ^^^  primary  evidence  be  lost  or  destroyed,  or  if  it 
sioD  of  se-        be  in  the  hands  of  the  adverse  party,  then  upon  proof  of  the  loss 

or  destruction  in  the  former  case,  and  of  the  fact  of  its  being  in 
such  possession,  and  of  reasonable  notice  to  produce  it  at  the  trial 
having  been  given  to  the  other  party,  in  the  latter  case,  secondary 
evidence  is  admissible.  (6)  Where  secondary  evidence  is  offered, 
in  consequence  of  the  loss  of  the  primary  evidence,  in  order  to 
establish  such  loss,  it  must  be  proved  that  diligent  search  has 
been  made  in  those  quarters  from  which  the  primary  evidence  was 
likely  to  be  procured.    The  case  of  Kennington  v.  Ingli8,(c)  af- 

ficieat  proof  of  fords  an  example  of  what  is  considered  a  sufficient  search  for  such 
low.  ^ 


2.  What  is  snf- 


condary  evi- 
dence. 


Where  the 
primary  evi- 
dence 18  lost. 


What  is  Buf- 


(a)  Ry.  &  Mood.  C.  C.  R.  156. 

ip)  Besides  these  two  instances,  of 
the  loss  or  destruction  of  the  primary 
evidence,  and  it'sbein^  in  the  hands 
of  the  adverse  party,  it  should  seem 
that  secondary  evidence  b  admissible 
in  all  cases  where  it  is  apparent  that 
such  secondary  evidence  is  the  best, 
which  the  party,  without  any  default, 
has  it  in  nis  power  to  produce:  for 
then  the  presumption  of  a  fraudulent 
suppression  of  the  better  evidence, 
which  is  the  foundation  of  the  rule, 
must  cease.  Thus,  if  an  attesting 
witness  to  a  written  instrument,  after 
his  attestation,  becomes  incompetent 
from  interest,  proof  of  his  handwrit- 
ing is  admissible,  Godfrey  v,  Norris, 
1  Stra.  34.  So  if  he  becomes  incom- 
petent from  infamy,  Jones  v.  Ma- 
son, S  Stra.  833.  Ante^  p.  597.  The 
defendant,  in  an  action  of  trespass 
for  breaking  hatches,  offered  in  evi- 


dence articles  of  agreement,  dmied  in 
1 745,  between  persons  standing  in  the 
respective  situations  of  the  plaintiff 
and  defendant.  To  produce  thisdeed» 
the  defendants  attorney  was  called, 
who  said,  he  had  received  it  from  the 
son  of  the  owner  of  the  defendants 
land.  This  evidence  was  objected  to 
as  insufficient;  then  the  son  of  the 
owner  was  called,  who  said  he  bad  re- 
ceived it  from  his  father  that  morning; 
this  being  also  objected  to,  the  lather 
was  cat  lea  ;  upon  which  the  plaintiff 
examined  him  upon  the  voire  tUrt^ 
and  objected  that  he  could  not  be  a 
witness,  being  interested  ;  whereupon 
Holroyd,  J.,  held,  that  as  the  father 
was  objected  to,  the  next  best  evi- 
dence had  been  given,  and  admitted 
the  deed,  Card  v.  Jeans,  Dorchester, 
nth  March,  1819,  Manning's  Dig. 
375. 
(c)  8  Bast.  273. 
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a  purpose.  There  it  was  incumbent  on  the  plaintiff  to  prove  the 
loss  of  a  licence  to  trade ;  and  a  witness,  who  had  been  secretary 
to  the  governor  of  a  colony,  said  it  was  his  practice  to  destroy,  or 
put  aside  such  licences  among  the  waste  papers  of  his  office,  as 
not  being  of  further  use,  and  he  supposed  he  had  disposed  of  the 
licence  in  question,  (which  after  having  been  granted  by  the  go* 
▼emor,  was  returned  to  the  witness,)  in  the  same  manner  as  other 
licences  for  ships  whose  voyages  had  been  performed :  but  he  was 
not  sure  it  was  destroyed.  He  further  stated,  that  he  had  been 
applied  to  for  the  licence,  and  had  searched  for  it :  but  he  did  not 
recollect  whether  he  foimd  it  or  not ;  though  he  did  not  think 
that  he  had  found  it.  Lord  Ellenborough,  in  delivering  the  judg- 
ment of  the  Court,  (ti)  said,  ^'  We  are  of  opinion^  that  this  evidence 
*'  satisfies  what  the  law  requires  in  respect  of  search ;  and  establishes 
^*  with  reasonable  certainty,  the  fact  of  the  licence  being  lost.  It 
'*  was  not  to  be  expected  that  the  witness  should  be  able  to  speak 
*^  with  more  confident  certainty  to  a  fact  to  which  his  attention 
^'  would  not  be  particularly  drawn  at  the  time,  on  account  of  any 
*^  importance  being  supposed  to  belong  to  it."  Another  instance 
of  what  has  been  considered  a  sufficient  search  to  establish  a  loss, 
occurs  in  the  case  of  Brewster  v.  Sewell.(e)  There  it  became  ne- 
cessary to  account  for  the  non-production  of  a  policy,  and  it  was 
proved  that  it  had  been  effected  about  seven  years  before,  and 
having  become  useless  on  account  of  a  second  policy  being  ef- 
fected, it  had  probably  been  returned  to  the  plaintiff;  and  the 
clerk  of  the  plaintiff's  attorney  proved,  that  a  few  days  before  the 
trial  of  the  action,  he  had  searched  for  it  in  the  plaintiff's  house, 
not  only  in  every  place  pointed  out  by  the  plaintiff,  but  in  every 
place  which  he  thought  likely  to  contain  a  paper  of  this  descrip- 
tion ;  it  was  held  that  this  was  sufficient  evidence  to  entitle  the 
{plaintiff  to  give  secondary  evidence  of  the  contents  of  the  policy, 
n  this  case  Abbott,  C.  J.,  observed,  that  where  the  loss  or  de- 
struction of  an  instrument  may  almost  be  presumed,  very  slight 
evidence  of  its  loss  or  destruction  will  be  sufficient.  (/) 

But  if  it  be  proposed  to  give  secondary  evidence  of  a  written  in-  ^^»^  >■  «ot 
strument,  and  such  instrument  is  traced  into  the  possession  of  a  p"oJJf  of^losi. 
particular  person,  the  loss  cannot  be  established  without  calling  p^^^^^  ^ 
him  as  a  witness ;  for  it  will  not  be  enough  to  prove  that  he  was  whom  posses- 
applied  to  for  the  instrument,  and  upon  such  application,  said  that  "^^Q  "  traced 
he  could  not  find  the  same,  nor  did  he  know  where  it  was.  Thus,  J^^"^^***      ' 
where  it  was  proved  that  an  indenture  of  apprenticeship  was  of 
two  parts,  that  one  had  been  destroyed,  and  that  the  other  had 
come  to  the  hands  of  a  Miss  Taylor,  who  when  asked  for  it,  said 
she  could  not  find  it ;  but  she  was  not  subpoenaed :  this  was  held 
insufficient  evidence  of  the  loss.(^)     The  same  principle  applies 

(ji)  S  East  889.  66.    Rex  v.  Mortoa«  4  M.  &  S.  48. 

(e)  3  B.  &  A.  896.  Bligh  v.  Wellesley«  9  Carr  &  P.  400. 

(/)  See  also  Freeman  v.  Arkell,  9  Rex  v.  East  Farkeieli*  6  D.  &  R.  147. 
B.  &  C.  494.,  where  Bayley,  J.,  ex-  (g)  Rex  v.  Castleton,  6  T.  R.  836. 
pressed  himself  to  the  same  effect.  See  also  Williams  «.  Younghusband, 
And  for  further  examples  of  sufficient  l  Stark.  139.;  and  Parkins  v.  Cob- 
searches,  see  Rex  v.  North  Bedburn,  belt,  1  Carr  &  P.  989.  But  where,  in 
Cald.  459.    Rex  v.  Johnson,  7  East  ord<^  to  establish  a  settlement  by  ap- 
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Where  two 
parts  hare 
been  executed. 


party. 


So  should  the  with  rcspect  to  the  person  who  has  the  legal  custody  of  an  instni- 
haTtheTeffal  ^^^^  •  if  ^^  ^^  proposed  to  establish  it's  loss  for  the  purpose  of 
custody.  giving  secondary  evidence  of  it's  contents,  the  person  who  has 

the  legal  custody  of  it  should  be  called  as  a  witness,  or  steps 
should  be  taken  to  make  evidence  of  his  conduct  admissible,  (e) 
If  two  or  more  parts  of  a  deed  have  been  executed,  the  loss  or 
destruction  of  all  the  parts  must  be  proved,  in  order  to  lay  a 
ground  for  admitting  secondary  evidence  of  it's  contents.(/) 

There  is  no  distinction  between  criminal  and  civil  cases  with 
respect  to  secondary  evidence  of  documents  in  the  possession  of 
2.  Where  the  the  defendant.  It  has  been  solemnly  determined,  that  notice  may 
dcnce  w  fn*"  ^^  given  to  the  defendant  in  a  criminal  prosecution  to  produce  a 
the  possession  paper  in  his  possession,  and  in  case  he  neglects  to  produce  it, 
of  the  other  other  evidence  may  be  given  of  it.(^)  Where  secondary  evidence 
is  sought  to  be  given,  on  the  ground  that  the  primary  evidence 
is  in  the  possession  of  the  adverse  party,  in  the  first  place,  the 
fact  of  such  possession  must  be  proved.  The  degree  of  evidence 
which  may  be  necessary  to  prove  that  fact,  will  depend  so  much 
on  the  nature  of  the  transaction,  and  the  particular  circumstanced 
of  each  individual  case,  that  it  is  scarcely  possible  to  lay  down  a 
general  rule  on  the  subject.(A)  Where  an  original  instrument  be* 
longs  exclusively  to  a  party,  or  regularly  ought  to  be  in  his  pos- 
session according  to  the  course  of  business,  slight  evidence  is 
8uj£cient  to  raise  a  presumption  that  it  is  in  his  possession.  Thus, 
where  the  solicitor  to  a  commission  of  bankruptcy  proved  that  he 
had  been  employed  by  the  defendant  to  solicit  his  certificate  under 
the  commission,  and  that  oa  looking  ^t  his  entry  of  charges,  he 
had  no  doubt  the  certificate  was  allowed,  this  was  held  sufficient 
proof  of  the  certificate  having  come  to  the  defendant's  posses- 
sion, (t)  Where  an  instrument  has  been  delivered  to  a  third  party, 
between  whom  and  the  party  to  the  suit  there  exists  a  privity,  the 
possession  of  the  privy  is  considered  the  possession  of  the  party, 
for  the  purposes  of  letting  in  secondary  evidence.  Thus,  in  an 
action  against  the  owner  of  a  vessel  for  goods  supplied  to  the  use 
of  the  vessel^  a  notice  to  the  defendant  to  produce  the  order  for 


Possession  of 
privy. 


prenticeship,  it  was  proved  that  the 
indenture  was  only  of  one  part,  and 
that  upon  application  to  the  pauper, 
who  was  then  ill,  and  died  soon  afxer- 
wards,  to  know  what  had  become  of 
it,  he  declared  that  when  the  inden- 
ture expired  it  was  given  to  him,  and 
he  had  burnt  it  long  since;  and  it  was 
also  proved,  that  inquiry  was  made  of 
the  executrix  of  the  master,  who  said 
that  she  knew  nothing  about  it ;  it  was 
held  that  this  proof  was  sufficient  to 
let  in  parol  evidence  of  the  contents  of 
the  indenture.  Rex  v.  Morton,  4  M.  & 
S.  48.  The  Court  distinguished  this 
case  from  Rex  v.Castleton,  inasmuch 
as  there  was  no  proof  that  the  inden- 
ture ever  existea  in  the  possession  of 
the  pauper,  unless  his  declaration  be 
tiikcn  as  evidence,  and  if  it  was,  in 


the  same  breath  he  declared  it  no 
longer  existed  ;  whereas  the  evidence 
in  Rex  v.  Castleton  shewed  that  a  far- 
ther search  was  necessary.  If  the  in- 
dividual to  whose  possession  the  in- 
strument is  traced  be  dead,  an  en- 
quiry should  be  made  of  his  execu- 
tor, or  such  persons  as  most  be  pre- 
sumed to  have  it  in  their  possession. 
1  Phil.  Ev.  437. 

(e)  Rex  V.  Stoke  Golding,  I  B.  & 
A.  173. 

(/)  Bull.  N.  P.  254.  Doxon  v. 
Haigh,  1  Esp.  409. 

(g)  iVr  Buller,  X,  Rex  e.  Watson, 
9  T.  R.  901.  Attorney-General  v.  Le 
Merchant,  8  T.  R.  901.  n.  {a)  Cntes 
v.  Winter,  3  T.  R.  306. 

(h)  I  Phil.  Ev.  499. 

(i)  Henry  v.  Leigh,  3  Campb*  509. 


CHAP.  III.  $  2.]   Best  possible  Evidence  must  be  produced. 
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the  goods  which  he  had  given  to  the  captain^  wa»  held  sufficient 
to  let  plaintiff  into  secondary  evidence  of  the  contents  of  the 
order,  though  the  order  itself  appeared  to  be  in  the  possession  of 
the  captain  ;  on  account  of  the  privity  betvreen  the  owner  and  the 
captain.  (/)  So  in  an  action  of  trover  against  the  sheriff,  a  no- 
tice to  the  sheriff's  attorney  was,  on  account  of  the  privity  between 
him  and  his  under-sheriff,  held  sufficient  to  let  in  secondary  evi- 
dence of  a  writ,  which  was  proved  to  have  come  to  the  posses- 
session  of  the  under-sheriff,  by  having  been  returned  to  him 
during  the  time  the  sheriff  remained  in  office,  (k)  So  notice  to  a 
defendant  to  produce  a  check  drawn  by  him,  and  paid  by  his 
banker,  is  sufficient  to  entitle  the  plaintiff  to  give  secondary  evi- 
dence of  its  contents,  though  the  check  remains  in  the  banker's 
hands,  for  the  possession  of  the  banker  is  the  possession  of  his 
customer.  (/) 

A  letter  which  had  been  in  the  possession  of  the  defendant  was  lostroment 
proved  on  the  part  of  the  defendant  to  be  then  filed  in  Chancery,  ^^^^  5n.party*§ 
pursuant  to  an  order  of  that  Court;  Abbott,  C.  J.,  was  of  opi-  but*Snce°* 
nion,  that  the  plaintiff,  upon  proof  of  notice  to  produce,  was  not  parted, 
entitled  to  give  secondary  evidence  of  the  contents  ;  for  the  letter 
was  as  much  in  the  possession  of  the  one  party  as  the  other. 
Either  party  might,  on  application  to  the  Court  of  Chancery,  have 
obtained  permission  to  produce  it.(yn)  But  where  a  document  was 
traced  to  the  possession  of  the  defendant,  upon  whom  notice  to 
produce  it  had  been  served,  but  he  proved  that  it  was  then  in  the 
stamp-office,  (where  it  had  been  delivered  to  have  some  duties  al- 
lowed,)  Best,  C.  J.,  held,  that  as  he  had  not  informed  the  plain- 
tiff of  that  circumstance  when  serving  the  notice,  secondary  evi- 
dence was  allowable,  (n) 

After  the  possession  of  the  primary  evidence  is  proved  to  be  in  Notice  to  pro- 
the  adverse  party,  the  party  offering  secondary  evidence   must  ^^^' 
prove  that  he  has  given  notice  to  the  other  side  to  produce  the 
primary  evidence.     Such  notice  may  be  by  parol  as  well  as  in  it'i  form, 
writing,  and  if  both  a  parol  and  written  notice  have  been  given, 
proof  of  either  is  sufficient,  (o)    It  should  be  properly  entitled  ;(p) 


(J)  Baldney  v.  Ritchie,  1  SUrk.  N. 
P.  C.  838. 

(k)  Taplia  v.  Atty,  3  Bing,  164. 

U)  Partridge  t;.  Coates,  Ry.  & 
Mood.  N.  P.  C.  156.,  per  Abbott, 
C.  J.,  S.  P.  Burton  v.  Payne,  2  Carr 
&  P.  520.,  per  Bayley,  J.  See  also 
Sinclair  v.  Stevenson,  1  Carr  &  P. 
584.,  where  Best,  C.  J.,  held  it  was 
was  enough  to  trace  the  primary  evi- 
dence to  the  possession  of  an  agent 
But  there  is  no  such  privity  between 
the  defendant,  and  a  third  person  un- 
der whom  he  justifies,  so  as  to  make 
proof  6f  the  possession  of  such  third 
party  eauivalent  to  the  possession  of 
the  defendant.  Evans  v.  Sweet,  I 
Ry.  &  Mood.  N.P.  C.  83.,  per  Best, 
C.  J.  And  Lord  Kenyon  held,  on 
the  trial  of  an  information  for  a  libel. 


that  proof  of  the  delivery  of  a  paper 
to  the  servant  of  the  defendant  was 
not  proof  of  the  fact  of  the  paper 
being  in  the  defendant's  possession, 
so  as  to  let  in  parol  evidence  of  its 
contents,  upon  notice  to  the  defend- 
ant to  produce  it.  Rex  v.  Pearce, 
Peake  N.  P.  C.  76. ;  but  see  contra^ 
Pritchard  v,  Symonds,  Bull.  N.  P. 
254.  Rose.  Ev.  4.  and  Colonel  Gor- 
don's case,  1  Leach  300.  n.  (a)  to  Aic- 
kles's  case. 

(m)  Williams  v.  Mundie,  1  Ry.  & 
Mood.  N.  P.  C.  18. 

(n)  Sinclair  v.  Stevenson,  1  Carr  & 
P.  582. 

(0)  Smith  V.  Young,  1  Campb.  440. 
Rose.  Ev.  4. 

( p)  Harvey  v.  Morgan,  2  Stark.  17. 
where  in  an  action  by  the  plaintiffi  as 
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Notice  to  pro- 
duce, when 
annecessary. 


and  must  not  be  general,  but  should  specify  the  document  to  be 
produced.  Thus,  a  notice  ^'  to  produce  all  letters,  papers,  and 
'^  documents  touching  a  bill  of  exchange  mentioned  in  the  de- 
^'  claration,  and  the  debt  sought  to  be  recovered,''  was  held  too 
▼ague.  (9)  So  a  notice  '^  to  produce  letters  and  copies  of  let- 
^'  ters,  also  all  books  relating  to  the  cause,"  was  held  insufficient 
to  let  in  secondary  evidence  of  a  letter  alleged  to  have  been  written 
When  and  nine  years  before,  (r)  It  should  also  be  served  in  reasonable 
bTwi^edT  ^  time.(*)  It  may  be  served  either  on  the  party  himself  or  his  at- 
torney.  There  is  no  difference  in  this  respect  between  criminal 
and  civil  cases.  (/) 

Notice  to  produce  is  unnecessary,  when,  from  the  nature  of 
the  proceedings,  the  party  in  possession  of  the  instrument  has 
notice  that  he  is  charged  with  the  possession  of  it,  as  in  ac- 
tions of  trover,  for  bonds  or  bills  of  exchange,  (u)  So  on  a  pro- 
secution for  stealing  a  promissory  note  or  other  writing  described 
in  the  indictment,  parol  evidence  of  the  contents  will  be  admis- 
sible, without  any  formal  notice  to  the  prisoner  to  produce  the 
original.  In  Aickles's  case,  on  an  indictment  for  stealing  a  bill  of 
exchange,  all  the  Judges  held,  that  such  evidence  had  been  pro- 
perly admitted,  though  it  was  proved  in  that  case,  that  the  bill  had 
been  seen,  only  a  few  days  before  the  trial,  in  a  state  of  negoci- 
ation,  in  the  hands  of  a  third  person,  who  had  been  served  with 
a  subpoena,  and  did  not  appear  :(t;)  and  if  it  had  been  proved 
to  have  been  in  the  custody  of  the  prisoner,  parol  evidence  might 
have  been  given  of  its  contents  without  notice  to  produce.  (f&)  So 
in  Spragge's  case,  who  was  tried  before  Buller,  J.,  on  an  indictment 
for  forging  a  note,  which  the  prisoner  afterwards  got  possession 
of  and  swallowed,  parol  evidence  was  permitted  to  be  given  of  the 
contents  of  the  note,  though  no  notice  to  produce  it  had  been 
given,  (x)  In  Layer's  case,(y)  on  an  indictment  for  high  treason, 
where  it  was  proved,  that  the  prisoner  had  shewn  a  person  the 
paper,  containing  the  treasonable  matter  laid  in  the  indictment, 
and  then  immediately  put  it  into  his  pocket,  that  person  was  per- 
mitted to  give  parol  evidence  of  the  contents  of  the  paper.  And 
in  the  case  of  £>e  la  Motte,  {%)  on  an  indictment  for  a  traitorous 
correspondence  with  the  French  government,  where  the  question 
was,  whether  examined  copies  of  the  treasonable  papers,  which 
had  been  secretly  opened  at  the  post-office,  and  copied,  and  then 


the  assiniees  of  C.  v,  £.,  a  notice 
to  produce  was  entitled  A.  and  B., 
assifrnees  of  C.  and  D.  v.  B.,  and  held 
insufficient  by  Lord  Ellenborough, 
though  A.  and  B.  were  in  fact  the  as- 
signees of  C,  and  D. 

(q)  France  o.  Lucy,  Ry.  &Mood. 
N.P.C.  341. 

ir)  Jones  v.  Edwards,  M*CleI.  &  Y. 
189.     Rose.  Ev.  423. 

(f)  As  to  what  is  considered  a  rea- 
sonable notice,  see  Doe  v.  Grey,  1 
Sterk.  C.  88S.  Bryan  r.  WagsUff,  1 
Ry.  &  Mood.  N.  P.  C.  SS7.  Drabble 
v.  Donner,  ibid.  47. 


(<)  The  Attorney-General  o.  Le 
Merchant,  9  T.  R.  203.  in  note  («) 
to  Rex  V.  Watson. 

(11)  How  V.  Hall,  14  East  274. 
Scott  V.  Jones,  4  Taunt  865.  Tidd^s 
Pract  853.  The  practice  used  to  be 
otherwise,  perGibbs,  J.,  4  Taunt  868. 

(r)  Aickles*s  case,  I  Leach  294. 

(tp)  I  Leach  297.,  per  Heath,  J. 

(x)  Cited  by  Lord  SHenborough  in 
How  V.  Hall,  13  Bast  278. 

is)  6  St  Tr.  263. 

(a)  Coram,  Bnller  and  Heath,  J.. 
1  East.  P.  C.  c.  2.  s.  58. 124. 
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forwarded  to  their  place  of  destination^  were  admissible  in  evi- 
dence ;  the  Court  held,  that  they  might  be  admitted,  after  proof 
that  the  originals  were  in  the  handwriting  of  the  prisoner.  So 
on  the  trial  of  an  indictmtnt  for  administering  an  unlawful  oath, 
it  was  held  that  a  witness  might  prove  that  the  prisoner  read  an 
oath  from  a  paper,  without  giving  him  notice  to  produce  it.  (a) 

It  seems  to  be  the  better  opinion,  that  neither  party  will  be  al-  JJ*^*^'^ 
lowed,  either  in  an  examination  in  chief,  or  in  a  cross-examination,  ment  is  in 
to  enquire  into  the  contents  of  a  deed,  merely  because  the  op-  Court, 
posite  party  has  the  original  deed  in  his  possession,  in  Court,  at 
the  time  of  the  trial ;  and  that  the  opposite  party  may  object  to 
parol  evidence  of  the  contents  on  account  of  his  not  having  re- 
ceived a  notice  to  produce  the  original. (6) 

If  upon  a  notice  to  the  adverse  party  to  produce  primary  evi-  Conjequcncet 
dence  in  his  possession,  he  refuses  to  produce  the  instruments  re^  ticrto^pro-' 
quired,  it  has  been  held  that  no  inference  is  to  be  drawn  from  such  dace, 
refusal :  but  that  the  only  consequence  is,  that  the  other  party 
who  has  done  all  in  his  power  to  supply  the  best  evidence,  will  be 
allowed  to  go  into  secondary  evidence.(c)     If  the  party  giving 
due  notice,  declines  to  use  the  papers  when  produced,  this,  though 
matter  of  observation,  will  not  make  them  evidence  for  the  adverse 
party, (oQ  though  it  is  otherwise  when  the  papers  are  inspected. (e) 
Secondary  evidence  of  papers,  to  produce  which  notice  has  been 
given,  cannot  be  entered  into  till  the  party  calling  for  them  has 
opened  his  case,  before  which  time  there  can  be  no  cross-examina- 
tion as  to  their  content8.(/)  Where  a  party  after  notice,  refuses  to 
produce  an  agreement,  it  is  to  be  presumed,  as  against  him,  that 
It  is  properly  stamped,  (g) 


(a)  Rex  V.  Moors,  6  East.  419.  n. 
to  Rex  V,  Nteld.  See  also  Rex  v. 
HuDt,  3  B.  &  A.  666.  Ante^  p.  670. 
And  see  the  same  case  as  to  proving 
inscriptioDs  on  banners,  &g.  without 
notice  to  produce,  ante,  p.  670.  So 
the  principle  of  the  rule  requiring  no- 
tice to  produce  does  not  extend  to  a 
case  where  a  party  to  the  suit  has  frau- 
dulently got  possession  of  a  written  in- 
strument belonging  to  a  third  person  $ 
as  where  a  witness  was  called  on  the 
part  of  the  defendant,  to  produce  a  let- 
ter written  to  him  by  the  plaintiffVand 
it  appeared  that,  after  the  commence- 
ment of  the  action,  he  had  given  it  to 
the  plaintiff;  in  this  case,  though  a 
notice  to  produce  had  not  been  given, 
parol  evidence  was  admitted,  because 
the  paper  belonged  to  the  witness, 
and  had  been  secreted  in  fraud  of  the 
subpoena,  Leeds  v.  Cooki  4£sp.  N.  P. 
C.  856.    Tidd.  Pr.  853. 

(»)  1  Phil.  Ev.  425.  I  SUrk.  Ev. 
368.  And  see  Doe  v.  Grey,  1  Stark. 
883.  Doe  v.  Harvey,  4  Burr.  8484. 
Hose.  Ev.  3. 

(c)  Cooper  and  another  v.  Gibbons, 
SCampb.  363.    That  was  an  action 


fur  the  vahie  of  a  pipe  of  wine;  no' 
tice  had  been  ^iven  by  the  defendant 
to  the  plaintiffs  to  produce  their 
books,  but  they  were  not  produced. 
It  was  insisted  for  the  defendant,  that 
the  jury  were  bound  to  draw  an  in- 
ference against  the  plaintiffs  from  such 
non-production.  But  Gibhs,  C.  J., 
said,  "  I  have  considered  this  subject 
"  a  good  deal,  and  I  am  of  opinion, 
"  that  the  Jury  are  not  authorised  to 
"  draw  any  such  inference  from  the 
*'  circumstance  relied  on.  The  non- 
"  production  of  the  plaintiffs*  books, 
*'  after  a  notice  to  produce  them, 
*^  merely  entitles  the  defendants  to 
*'  give  parol  evidence  of  their  con- 
"  tents." 

{d}  Sayer  v.  Kitchen,  1  Esp.  N.  P. 
C.  810. 

(e)  Wharam  v»  Routledge,  5  Esp. 
N.  P.  C.  835.  Rose.  Ev.  4.  S.  P.  if  they 
are  at  all  material  to  the  case,  Wilson 
V,  Bowie,  1  Carr  &  P.  10.  cor.  Park,  J,. 

(/)  Graham  v.  Dyster,  8  Stark.  83.. 
Rose.  Ev.  4. 

(g)  Crisp  V,  Anderson,  1  Stark.  N. 
P.  C.  35.,  but  the  party  refusing  is  at 
liberty  to  prove  the  contrary,  Ai4* 
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3.  What  !• 
good  second- 
ary evidence. 

Of  a  deed : 
Original  in- 
Btrament  must 
be  proved  to 
have  been  duly 
executed. 

Of  a  letter. 


Of  a  licence  to 
trade. 


Of  an  affidavit 
of  ownership 
of  ship. 


Of  lost  agree- 
ment,  &c.  by 
unstamped 
counterpart. 


Cases  where 
the  rule  is  re- 
lazed. 

Public  books. 


3.  It  remains  to  be  considered  what  is  good  secondary  evi- 
dence. (A)  It  must  be  observed,  that  previous  to  giving  sny  such 
evidence  of  the  contents  of  a  deed,  the  original  deed  ought  to  be 
proved  to  have  been  duly  executed,  (t)  So  where  an  original  note 
of  hand  is  lost,  a  copy  cannot  be  read  in  evidence,  unless  the  note 
is  first  proved  to  be  genuine. (y)  The  next  best  secondary  evi- 
dence of  a  deed  is  a  counterpart,  if  in  existence  ;(/r)  if  there  be  no 
counterpart,  an  examined  copy ;  if  no  examined  copy,  parol  evi- 
dence. (/)  The  evidence  of  any  one  who  recollects  the  contents 
of  a  letter,  is  good  secondary  evidence  of  them,  although  it  is  in 
the  party's  power  to  produce  the  clerk  who  wrote  the  letter,  (m) 
If  it  be  necessary  to  prove  the  contents  of  a  licence  to  trade  granted 
from  the  crown,  proof  of  its  loss  is  not  enough  to  let  in  parol  evi- 
dence of  them^  because  there  must  be  some  register  of  it  at  the 
secretary  of  state's  office,  and  that  register  would  be  better  than 
parol  evidence,  (n)  So  where  it  was  proposed  to  prove  that  de- 
fendant was  owner  of  a  ship,  by  means  of  his  affidavit,  sworn  for 
the  purpose  of  obtaining  a  certificate  of  register ;  and  a  proper 
ground  for  the  reception  of  secondary  evidence  had  been  laid; 
Lord  EUenborough  held,  that  an  entry  in  the  register  book  at  the 
custom  bouse,  stating  that  the  certificate  had  been  granted  on  an 
affidavit  of  the  defendant  that  he  was  owner,  was  not  admissible 
as  secondary  evidence.  The  collector's  clerk,  or  some  person  who 
had  seen  the  affidavit,  and  knew  that  it  was  made  by  the  defend- 
ant, ought  to  have  been  called,  (o)  Where  there  are  two  parts  of  8 
written  agreement,  both  executed  at  the  same  time,  the  one  stamped 
and  the  other  unstamped,  the  unstamped  part  is  admissible  as  se- 
condary evidence  of  the  contents  of  the  stamped  part.()9)  So 
where  there  was  a  properly  stamped  agreement  under  i>eal,  and  a 
counterpart  of  it  unstamped,  and  the  plaintiff  proved  the  loss  of 
the  deed  itself,  and  proposed  to  read  a  draft  c(^y  in  evidence ;  it 
was  held  that  the  counterpart,  which  was  produced  after  notice 
by  the  defendant,  ought  to  be  read  as  the  best  secondary  evidence 
of  the  contents  of  the  lost  deed.  (9) 

There  are  some  particular  cases'^  where  the  rule  that  the  best 
possible  evidence  must  be  produced  has  been  relaxed.  Where  it 
is  necessary  to  prove  an  entry  in  a  public  book,  the  original  book 
need  not  be  shewn  :  but  from  a  principle  of  general  convenience^ 


(h)  When  secondary  evidence  is  let 
ID,  it  is  subject  to  the  same  rules  as 
the  best  evidence  which  the  case  ad- 
mits of:  the  evidence  as  to  the  con- 
tents of  written  instruments>  when 
they  cannot  be  produced  themselves, 
must  be  of  a  nature  which  the  law 
would  receive  in  other  instances.  Per 
Lord  EUenborough  in  Fbher  v. 
&imuda,  iCampb.  193. 

(0  Bull.  N.  P.  854.  Rez  v.  Cul- 
pepper, Skin.  678. 

(J)  By  Lord  Hardwicke,  C.  J.,  in 
Goodier  v.  Lake,  1  Atk.  S46. 

(k)  Bull.  N.  P.  8S4.  And  see  the 
judgment  of  Best,  C.  J.,  in  Munn  o. 


Godbold,  SBing.  294. 

(/)  1  Phil.  Ev.  438. 

(fit)  Liebman  v.  Pooley,  I  Stark.  N. 
P.  C.  167.,  by  Lord  Ellcnborourfu 
But  a  copy  of  the  original  cop>y  of  a 
letter,  is  not  good  secondary  evidence. 
Ibid. 

(n)  Rhind  v  Wilkinson,  8  Taunt. 
937.  Byre  v.  Palsgrave,  8  Campb. 
605. 

(0)  Teed  v.  Martin,  4  Campb.  90. 

(p)  Waller  o.  Horsfall,  iCampli. 
501. 

(q)  Munn  v.  Godbold,  3  Bing.  898. 
See  also  Gamons  v.  Swifts  1  Taont. 
507. 
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an  examined  copy  will  be  admitted. (t<)     The  post-office  marks  in  Po8t-offic« 
town  or  country,  proved  to  be  such,  are  evidence  that  the  letters^  ""   * 
on  which  they  are,  were  in  the  office  to  which  those  marks  belong 
at  the  dates  those  marks  specify  :(r)  but  a  mark  of  double  postage 
on  such  a  letter  is  not  in  itself  evidence  that  the  letter  contained 
an  enclosure, («)  and  it  has  been  held  that  the  post-mark  is  not 
evidence  for  the  purpose  of  proving  that  the  letter  was  put  into 
the  post-office   at   the  place    mentioned  by  such  post-mark,  {t) 
The  muster  books  of  the  King's  ships,  documented  in  the  Navy  Muster  books, 
office,  to  which  returns  are  regularly  made,  by  the  commanders^ 
of  the  names,  &c.  of  their  respective  crews,  may  be  admitted  as 
evidence  of  the  persons  therein  named  having  served  on  board  the 
several  ships  in  the  capacity  there  mentioned.  (A)     So  in  the  case  PenooB  acting 
of  all  peace  officers,  justices  of  the  peace,  constables,  &c.,  it  is  "  *  v^hMc  ca- 
sufficient  to  prove  that  they  acted  in  these  characters,  without  ^^^  ^' 
producing  their  appointments;  {u)   and  that  even  in  a  case  of 
murder,  (t;)     A  witness  may  be  examined  on  the  voire  dire,  as  to  On  the  voire 
the  contents  of  a  written  instrument,  without  notice  having  been  *^*" 
^iven  to  produce  it.(f€;)     And  where  a  witness  is  cross-examined  On  croM-exa- 
for  the  purpose  of  impeaching  his  credit,  such  cross-examination  p*"**""^  ^ 
is  sometimes  allowed  to  be  conducted  without  regard  to  the  rule  q^m's  credit, 
under  consideration.     Thus  an  accomplice  or  other  witness,  who 
appears  for  the  crown  on  a  criminal  prosecution,  is  often  asked  on 
the  part  of  the  prisoner,  without  any  objection,  whether  he  has 
not  himself  been  tried  for  some  offence,  although,  if  the  rule  were 
strictly  applied,  that  fact  could  only  be  proved  by  the  best  possible 
evidence,  vis,  the  record,  (x)     So  it  has  been  argued  by  a  very 
eminent  writer,  that  a  witness  may  be  asked,  on  cross-examina- 
tion, for  the  purpose  of  trying  his  credit  and  veracity,  whether  he 
has  not  given  an  account  in  a  letter  different  from  his  present 
testimony ;  without  regard  to  the  objection,  that  the  letter  itself 
is  the  best  evidence,  and  therefore  the  parol  evidence  of  the  wit-> 
ness  inadmissible  :(y)  for  the  general  rule,  that  the  best  evidence  Rule  applied 
is  to  be  produced  which  the  nature  of  the  thing  admits,  is  to  be  only  to  proof 
understood  as  applying  only  to  the  proof  of  the  issue,  or  of  some  ^J  Jlf\^e** 
fact  material  to  the  issue.  (2)  fact  material 


to  the  issue. 


(11)  1  Phil.  Ev.  SI 6.  daily  book  of  a  prison  is  good  evi- 

(r)  Rex  V.  Plumer,  Ross.  &  Ry.  C.  dence  to  prove  the  time  of  a  prisoner's 

C.  R.  264.    jinte^  Vol.  I.  p.  241.  discharge. 

(f)  fbid.  (u)  1  Phil.  St.  215.     Anie^  p.  668. 

(f)  Rex  V.  Watson,  1  Campb.  215.         (v)  By  Buller,  J.,  in  Berryman  «• 

Jnte^  Vol.  I.  p.  240.  and  Fletcher  v.  Wise,  4  T.  R.  366. 
Braddyll,  S  Stark.  N.  P.  C.  64.  (w)  Ante,  p.  608. 

(fc)  Ante,  p.  443,    Rhodes's  case,  1  \x)  Ante,  p.  629. 

Leach  24.    And  see  Aickles's  case,  1  iy)  1  Phil.  Ev.  286. 

Leach  391.  where  it  iras  held  that  the         (z)  Ibid, 
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SECTION  III. 


General  rule 
that  hearsay 
eyidence  is 
inadmisBible. 


Hearsay  part 
of  the  trans- 
action^  or  ra 

gUtWm 


Of  Hearsay  Evidence, 

There  is  no  rule  in  the  law  of  evidence  more  important  or  more 
frequently  applied  than  the  general  one,  that  hearsay  eyidence  of  a 
fact  is  not  admissible.  If  any  fact  is  to  be  substantiated  against  a 
person,  it  ought  to  be  proved  in  his  presence  by  the  testimony  of 
a  witness  sworn  to  speak  the  truth :  and  the  reason  of  the  rule  is, 
that  evidence  ought  to  be  given  under  the  sanction  of  an  oath,  and 
that  the  person  who  is  to  be  affected  by  the  evidence  may  have  an 
opportunity  of  interrogating  the  witness  as  to  his  means  of  know- 
ledge, and  concerning  all  the  particulars  of  his  statement,  (a) 
There  are,  however,  certain  instances,  which  it  will  be  the  object 
of  this  section  to  point  out,  where  hearsay  evidence  is  admissible, 
because  either  the  objection  does  not  apply,  or,  from  the  necessity 
of  the  case,  the  rule  is  relaxed. 

When  hearsay  is  introduced,  not  as  a  medium  of  proof  in  order 
to  establish  a  distinct  fact,  but  as  being  in  itself  a  part  of  the 
transaction  in  question,  it  is  then  admissible ;  for  to  exclude  it 
might  be  to  exclude  the  only  evidence  of  which  the  nature  of  the 
case  is  capable.  (&)  Thus  in  Lord  George  Gordon's  case,  on  a  pro- 
secution for  high  treason,  it  was  held  that  the  cry  of  the  mob  might 
be  received  in  evidence  as  part  of  the  transaction,  (c)  In  an  action 
by  a  husband  and  wife  for  wounding  the  wife.  Lord  C.  J.  Holt  al- 
lowed what  the  wife  said  immediately  upon  the  hurt  received,  and 
before  she  had  time  to  devise  any  thing  for  her  own  advantage,  to 
be  given  in  evidence  as  part  of  the  res  gestm.  (d)  And  Law- 
rence, J.,  said,  in  Aveson  v.  Lord  Kinnaird,(e)  that  it  is  in  every 
day's  experience,  in  actions  of  assault,  that  what  a  man  has  said 
of  himself  to  his  surgeon  is  evidence,  to  shew  what  he  suffered  by 
the  assault.  Enquiries  of  patients  by  medical  men,  with  the  an- 
swers to  them,  are  evidence  of  the  state  of  health  of  the  patients 
at  the  time ;  and  what  were  the  symptoms,  what  the  conduct  of 
the  parties  themselves  at  the  time,  are  always  received  in  evidence 
upon  such  enquiries,  and  must  be  resorted  to  from  the  very  nature 
of  the  thing.  (/)  So  on  a  prosecution  for  a  rape^  it  has  been  held, 
that  the  prosecutor  may  prove  that  the  woman  made  a  complaint 
against  the  prisoner  recently  after  the  injury  :(£")  as  it  has  also 
been  considered  allowable,  on  an  indictment  for  an  assault  on 
an  infant  of  five  years  old,  with  intent  to  ravish  her,  to  give  evi- 


(a)  1  Phil.  Ev.  SIS. 
ib)  Rose.  Et.  17. 

(c)  21  How.  St.  Tr.  535. 

(d)  Thompson  v.TreTannion,Skina. 
402.  cited  by  Lord  Ellenborough,  C.  J. 
in  Aveson  v.  Lord  Kinnaird,  6  East. 
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198. 

(e)  6  East.  193. 

(/)  By  Lord  Ellenborough,  6  East. 
195. 

(g)  Rex  V.  Clarke,  2  Stark.  N.  P.C. 
249. 
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dence  of  the  child's  having  complained  of  the  injury  recently  after 
it  was  received. (A)  On  a  charge  of  larceny,  where  the  proof 
against  the  prisoner  is  that  the  stolen  property  was  found  in  his 
possession,  it  would  be  competent  to  shew  on  behalf  of  the  pri- 
soner, that  a  third  person  left  the  property  in  his  care,  saying  he 
would  call  for  it  again  afterwards :  for  it  is  material  in  such  a  case 
to  enquire  under  what  circumstances  the  prisoner  first  had  pos- 
session of  the  property,  (t) 

If  there  has  been  a  previous  criminal  prosecution  between  the  Testimony  of 
same  parties,  and  the  point  in  issue  was  the  same,  the  testimony  new^aiTa^*" 
of  a  deceased  witness  given  upon  oath  at  the  former  trial  is  admis-  former  trial, 
sible  on  the  subsequent  trial,  and  may  be  proved  by  one  who  heard 
him  give  evidence ;  {j)  but  the  witness  must  speak  to  the  very 
words,  and  not  merely  swear  to  the  effect  of  them.  (A)     ^'He 
*^  ought,"  said  Lord  Kenyon,  ^^  to  recollect  the  very  words ;  for 
'^  the  jury  alone  can  judge  of  the  effect  of  words."(/)     In  what 
cases  the  depositions  of  a  witness  before  a  committing  Magistrate  I>eposiiioni, 
may  be  read  in  evidence  at  the  trial,  has  already  been  considered 
in  the  second  section  of  the  second  chapter  of  this  book.(m) 

Besides  the  usual  evidence  of  guilt  in  general  cases  of  felony,  Dyio^  decla- 
there  is  one  kind  of  evidence  peculiar  to  the  case  of  homicide ;  rations, 
which  is  the  declaration  of  the  deceased  after  the  mortal  blow  as 
to  the  fact  itself,  and  the  party  by  whom  it  was  committed,  (ft) 
The  general  principle  on  which  this  species  of  evidence  is  admitted 
is,  that  they  are  declarations  made  in  extremity,  when  the  party  is 
at  the  point  of  death,  and  when  every  hope  in  this  world  is  gone : 
when  every  motive  to  falsehood  is  silenced,  and  the  mind  is  in- 
duced by  the  most  powerful  considerations  to  speak  the  truth  :  a 
situation  so  solemn,  and  so  awful,  is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  which  is  imposed  by  a  positive 
oath  administered  in  a  court  of  justice,  (o)    It  is  therefore  evident.  Deceased 
that  declarations,  though  proved  to  have  been  made  by  a  person  in  JJ^i^^^f  apl 
a  dying  state,  are  not  admissible,  unless  it  also  appears  that  the  proaching 
deceased  himself  apprehended  that  he  was  in  such  a  state  of  mor-  death, 
tality,  as  would  inevitably  oblige  him  soon  to  answer  before  his 
Maker  for  the  truth  or  falsehood  of  his  assertions.()9) 

Upon  the  trial  of  Henry  Welbourn  (9)   for  the  murder  of  Welbourn's 
Elizabeth  Page  by  poison,  a  witness  deposed  that  the  deceased  and  ^^'^' 


(h)  1  East.  P.  C.  c.  10.  s  6.  p.  444. 
Ante^  Vol.  I.  p.  565.  But  the  parti- 
culars of  the  complaint,  stated  by  her 
OQ  the  former  occasion,  are  clearly 
not  admissible  as  evidence  of  the  truth 
of  her  statement.  1  Phil.  £t.  8S2. 

(t)  1  Phil.  Ev.  283. 

(J)  Rex  ».  Carpenter,  8  Show.  47. 
8  Hawk.  P.  C.  c.  46.  s.  89.  1  Phil. 
Kv.  819.  and  Mr.  Starkie^s  note  to 
Rex  V,  Smith,  in  the  second  volume 
of  his  Reports,  p.  81 1. 

{k)  Lord  Palmerston's  case,  cited 
by  Lord  Kenyon  in  Rex  v.  JoUiffe,  4 
T.  R.  890. 

(0  Snnisv.Donisthorne,  MS.  iPhil, 


Ev.  819.  By  this  it  is  conceived  his 
Lordship  meant,  not  that  the  witness's 
testimony  would  go  for  nothing,  un- 
less he  could  swear  positively  they 
were  the  very  words  used  by  the  de- 
ceased, and  no  other:  but  that  the 
present  witness  onzht  to  say, "  To  the 
*'  best  of  my  recollection  these  were 
**  the  very  words  used." 

(m)  JtUe,  p.  660. 

(n)  1  East  P.  C.  c.  5.  s.  184.  p.  353. 

(•)  Per  Eyre,  C.  B.,  in  Woodcock's 
case,  1  Leach  508. 

(p)  Per  Byre,  C.  B.,  ibid. 

{q)  I  East.  P.  C.  c.  5.  8. 184.  p.  358. 
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the  prisoner  lived  with  her  as  her  servants ;  that  perceiving  the 
deceased  alter  and  appear  very  ill,  she  taxed  her  with  being  with 
child^  which  she  owned^  and  the  next  day  continuing  very  ill,  she 
confessed  she  had  taken  something ;  at  which  time  the  witness 
believed  that  the  deceased  was  sensible  of  her  situation  and  danger, 
though  she  did  not  say  so.     But  when  the  apothecary  came  to  see 
her  the  same  evening,  she  said  that  she  was  very  bad,  and  did  not 
know  if  she  should  get  the  better  of  it.     The  apothecary  himself 
deposed^  that  when  he  first  saw  the  deceased  she  was  then  appa- 
rently dying ;  but  he  believed  that  she  was  not  sensible  of  her 
danger ;  that  after  he  had  been  with  her  some  time  he  made  her 
sensible  of  her  danger,  in  order  that  he  might  get  from  her  what 
she  had  done.     She  desired  him  to  give  her  something  to  ease  her 
pain.     He  told  her  he  must  first  know  what  she  had  done  ;  and 
that  she  would  not  live  twenty-four  hours  unless  proper  relief  were 
afibrded  (she  did  not  in  fact  live  above  an  hour  sdTterwards.)     The 
witness  had  no  other  reason  for  thinking  that  she  knew  her  dan- 
ger from  any  thing  that  she  said,  except  that  on  his  telling  her  of 
her  danger,  she  told  him  what  was  the  cause,  which  she  had  be- 
fore refused  to  do.     She  then  described  to  him  the  symptoms  of 
pain  which  she  had  felt,  and  again  repeated  that  she  wished  he 
would  give  her  something  to  compose  her.     The  witness  then 
again  urged  the  necessity  of  knowing  the  cause  of  those  symptoms, 
and  she  told  him  with  reluctance,  that  she  had  been  three  or  four 
months  gone  with  child,  and  that  during  the  last  fortnight  she  had 
been  constantly  prevailed  upon  to  take  bitter  apple  in  order  to 
procure  an  abortion ;  but  that  not  producing  the  desired  efiect,  the 
person  had  prevailed  on  her  to  take  a  white  powder,  (which  was 
the  day  before  she  was  taken  ill,)  and  that  the  symptoms  came  on 
in  about  three  or  four  hours  after.    The  witness  then  urged  her  to 
say  by  whom  she  had  been  prevailed  upon,  when  with  increased 
reluctance  and  hesitation  she  told  him,  it  was  by  her  fellow-ser- 
vant Welbourn  ;  and  that  he  had  prevailed  upon  her  by  assuring 
her  that  there  was  no  crime  in  procuring  an  abortion  whilst  the 
child  was  so  young.     At  this  moment  she  was  free  from  pain,  and 
the  witness  thought  that  a  mortification  had  taken  place.     From 
the  deceased's  description  of  the  white  powder,  and  from  the  in- 
spection of  the  body  afterwards,  the  witness  believed  it  to  be 
arsenic.     On  his  cross-examination  he  said,  that  at  the  time  she 
made  this  declaration  he  believed  that  she  thought  she  was  getting 
well,  from  the  being  so  free  from  pain.    The  declaration  was  re- 
ceived, and  the  prisoner  was  found  guilty.    But  a  doubt  after- 
wards occurring  to  the  learned  Judge,  whether,  though  in  the  first 
part  of  the  apothecary's  evidence  he  swore  that  he  made  the  de- 
ceased sensible  of  her  danger  before  she  made  the  declaration, 
yet  as  he  afterwards  said,  that  at  the  time  she  made  the  declara- 
tion, she  believed  that  she  was  getting  better  from  the  pain  ceas- 
ing, he  should  not  have  rejected  the  evidence,  and  directed  an 
acquittal ;  the  prisoner  was  respited  to  take  the  opinion  of  the 
Judges  on  the  case.    In  Michaelmas  Term,  17^2,  a  majority  of 
the  Judges  were  of  opinion,  that  it  did  not  sufficiently  appear  that 
the  deceased  knew  or  thought  she  was  in  a  dying  state  when  she 
made  the  declaration :  on  the  contrary,  3he  had  reason  to  think 


■ 
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that  if  she  told  what  was  the  matter  with  her^  she  might  have 
relief  and  recover.  But  as  to  what  the  apothecary  had  said  on  his 
cross-examination,  they  laid  no  stress  on  it,  being  mere  opinion, 
unwarranted  by  fact.  So  in  the  case  of  Rex  t;.  Christie, (r)  O.  B.  Chriatie'scue. 
1821,  the  deceased  asked  his  surgeon  if  the  wound  was  necessarily 
mortal,  and  on  being  told  that  recovery  was  just  possible,  and  that 
there  had  been  an  instance  where  a  person  had  recovered  after 
such  a  wound,  he  said,  ^^  I  am  satisfied ;"  and  after  this  he  made 
a  statement:  this  statement  was  held  by  Abbott,  C.  J.,  and 
Park,  J.,  to  be  inadmissible  as  a  declaration  in  articulo  mortis,  as 
it  did  not  appear  that  the  deceased  thought  himself  at  the  point  of 
death  ;  for,  being  told  that  the  wound  was  not  necessarily  mortal, 
he  might  still  have  had  a  hope  of  recovery.  The  case  of  Rex  v.  Mode/i  caie 
Mosley  and  another,  (5)  very  recently  decided  by  the  twelve  Judges, 
affords  an  example  of  what  is  such  a  consciousness  of  danger  as 
will  render  a  declaration  admissible ;  and  further  shews,  that  if  it 
sufficiently  appear  that  such  a  consciousness  existed,  it  is  imma- 
terial that  death  did  not  ensue  until  a  considerable  time  after  the 
declarations  were  made.  The  trial  took  place  at  the  Lent  Assizes, 
1825,  before.  Mr.  Justice  Holroyd,  upon  an  indictment  for  the 
murder  of  Jonathan  Depledge ;  and  a  question  arose  respecting 
the  admissibility  of  certain  declarations,  which  were  offered  and 
received  in  evidence,  as  the  dying  declarations  of  the  deceased,  as 
to  the  circumstances  attending  the  commission  of  the  crime,  and 
as  to  the  number  of  persons  by  whom  he  had  been  attacked.  The 
injury  that  caused  the  death  of  the  deceased  was  done  to  him 
on  Thursday  evening,  the  30th  of  ^  September,  in  consequence  of 
which  he  was  brought  home  and  put  to  bed,  and  a  surgeon  was 
sent  for  on  that  evening  to  attend  him.  When  the  surgeon  ar- 
rived, the  deceased  immediately  complained  to  him  of  great  pain 
in  his  chest,  and  particularly  of  his  side,  and  of  great  difficulty  of 
breathing.  The  surgeon  continued  to  attend  him  until  his  deaths 
which  took  place  on  the  evening  of  the  10th  of  October  following. 
The  surgeon  in  his  evidence  said,  "  I  think  the  deceased  did  not 
'^  speak  to  me  of  his  prospects  of  dying  during  that  time  i  I 
^'  thought  his  state  dangerous ;  I  thought  his  complaint  was  of 
^^  that  nature  that  it  might  terminate  in  death.  The  last  day  that 
**  I  saw  him,  the  10th  of  October,  I  was  certain  that  he  would  die 
^^  that  forenoon ;  I  communicated  to  him  his  state,  I  told  him 
'^  the  case  was  hopeless ;  I  made  no  communication  to  him  till 
*'  then ;  I  did  not  consider  the  case  quite  hopeless  till  then ;  I 
always  told  him  there  was  danger,  but  I  hoped  he  would  be 
better ;  I  held  out  hopes  to  him  of  his  recovery ;  I  do  not  know 
whether  he  entertained  hopes  or  not ;  he  never  expressed  any 
opinion  either  of  hope  or  apprehension  to  me ;  I  thought  there 
^'  was  a  probability  of  his  recovering  the  day  before  he  died ;  I  at 
^'  first  thought  the  probabilities  were  against  him;  I  did  not  com- 
^^  municate  that  to  him."  In  consequence  of  this  evidence  of  the 
surgeon,  the  learned  Judge  confined  the  counsel  for  the  prosecu- 
tion, in  their  examination  of  the  witnesses,  to  inquiries  whether 
any  and  what  declarations  were  made  by  the  deceased  on  this  sub- 

(r)  MS.  Carr.  Cr.  L.  SOS.  (j)  1  Ry.  &  Mood.  C.  C.  R.  97. 
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The  deceased 
need  Dot  ez- 
press  appre- 
nension  of 
danger. 


ject,  after  the  time  the  surgeon  made  the  above  communication  to 
him  of  his  hopeless  etate :  but  no  such  subsequent  declarations 
could  be  proved.  This  faUing,  it  became  material  to  inquire  fur- 
ther as  to  the  prior  hopeless  state  of  the  deceased^  and  his  con- 
sciousness of  it  from  the  commencement  of,  or  during  his  illness, 
in  order  to  ascertain  whether  declarations  alleged  to  have  been 
made  by  him  during  his  illness,  but  prior  to  the  above  communi- 
cation to  him  by  the  surgeon,  were  admissible  in  evidence  or  not. 
To  this  point  a  witness,  of  the  name  of  Anne  Newton,  stated, 
^'  That  she  was  sent  for  to  the  deceased  on  the  evening  of  the  30th 
^^  of  September,  near  eight  o'clock ;  that  he  was  in  a  very  ill  state 
'^  indeed ;  that  he  said  he  was  robbed  and  killed ;  that  he  should 
'^  not  get  the  better  of  it;  that  she  assisted  in  putting  him  to  bed, 
''  and  continued  to  attend  him  till  his  death ;  that  during  that 
'^  time  he  spoke  of  dying,  and  said  he  would  not  continue  long,  a 
^'  few  days  would  finish  him ;  this  he  said  about  Tuesday ;  that 
'*  he  complained  all  along  he  was  sure  he  would  not  get  better ; 
^'  that  he  all  along  said  he  never  would  get  better ;  that  he  never 
^^  missed  saying  so  one  day  before  the  latter  end/'  This  witness 
also  stated,  *^  That  the  deceased  was  sixty-eight  years  of  age,  and 
''  was  in  a  very  good  state  of  health  considering  his  years  ;  that 
'^  she  was  a  nurse  accustomed  to  attend  sick  people,  and  very 
''  often  found  them  low  spirited,  and  had  known  many  persons  say 
''  they  should  never  get  better,  who  have  got  better ;  that  the  de- 
''  ceased  talked  in  that  way ;  that  about  the  Tuesday  before  his 
'^  death  he  said  he  should  not  continue  many  days ;  that  it  was 
^^  before  that  he  told  her  all  about  it ;  that  the  first  night  he  said 
'^  he  should  not  get  better,  and  he  continued  to  say  so  till  the  last 
^^  day/'  The  learned  Judge  was  not  disposed  to  receive  on  this 
evidence  the  declarations  of  the  deceased,  made  previous  to  the 
surgeon's  notifying  to  him  his  hopeless  state  as  above  mentioned ; 
but  on  its  being  intimated  that  the  proof  would  be  otherwise  in- 
sufficient for  the  conviction  of  the  prisoners,  he  allowed  them  to 
be  given  in  evidence,  and  reserved  the  question  as  to  the  propriety 
of  his  doing  so  for  the  consideration  of  the  Judges.  Accordingly 
evidence  was  received  of  the  deceased's  declarations  made  by  him 
after  he  was  on  the  Thursday  evening  brought  home,  and  had  said 
that  he  was  robbed  and  killed,  and  should  not  get  the  better  of  it; 
and  also  at  different  times  afterwards  during  his  illness,  and  pre- 
vious to  the  surgeon's  communications  to  him  of  his  hopeless 
state,  as  above-mentioned ;  and  upon  that  and  other  evidence  the 
prisoners  were  convicted  of  the  murder.  The  Judges  upon  con- 
sidering the  case  reserved,  were  unanimously  of  opinion  that  the 
dying  declarations  of  the  deceased  were  property  received  in 
evidence. 

It  is  not  necessary  that  the  deceased  should  express  any  appre- 
hension of  danger;  for  his  consciousness  of  approaching  death 
may  be  inferred,  not  only  from  his  declaring  that  he  knows  his 
danger,  but  from  the  nature  of  the  wound,  or  state  of  illness  or 
other  circumstances  of  the  case.  (0    All  the  Judges  agreed  at  a 


(0  Joha*s  case,  1  East.  P.  C.  c.  5. 
s.  1S4.  p.  SbS.  by  the  decbion  of  all 
the  Judges  in   1790.      Woodcock*s 


case,  1  Leach  500.    DiogWs  case»  ft 
Leach  561. 
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conference  in  Easter  Term,  1790,  that  it  ought  not  to  be  left  to  His  conscioiit- 
the  jury  to  say,  whether  the  deceased  thought  he  was  dying  or  Sfafo^the**' 
not ;  for  that  must  be  decided  by  the  Judge  before  he  receives  judge. 
the  evidence,  (tt) 

It  is  a  general  rule  that  dying  declarations,  although  made  with  Only  admU- 
a  full  consciousness  of  approaching  death,  are  only  admissible  in  J?^  j^»u'\jf 
evidence  where  the  death  of  the  deceased  is  the  subject  of  the  deceased  is  the 
charge,  and  the   circumstances  of  the  death  the  subject  of  the  subject  of  the 
'  dj^ng  declaration,  (v)     In  a  late  case  the  defendant  having  been  J^*^J^? 
convicted  of  perjury,  a  rule  nisi  for  a  new  trial  was  obtained:  stances  of  the 
whilst  that  was  pending,  the  defendant  shot  the  prosecutor ;  death  the  sub- 
and  on  shewing  cause  against  the  rule,  an  affidavit  was  tendered  ^"^u^t^nS. 
of  the  dying  declaration  of  the  latter,  as  to  the  transaction  out 
of  which  the  prosecution  for  perjury  arose.    It  was  held  ac- 
cording to  the  rule  above  stated  that  the  affidavit  could  not  be 
read,  {w)     In  the  case  of  Rex  v.  Hutchinson,  (^)  tried  before 
Bayley,  J.,  the  prisoner  was  indicted  for  administering  savin  to  a 
woman  pregnant,  but  not  quick  with  child,  with  intent  to  procure 
abortion.    The  woman  was  dead,  and  for  the  prosecution,  evi- 
dence of  her  dying  declaration  upon  the  subject  was  tendered. 
The  learned  Judge  rejected  the  evidence,  observing  that,  although 
the  declaration  might  relate  to  the  cause  of  the  death,  still  such 
declarations  were  admissible  in  those  cases  alone  where  the  death 
of  the  party  was  the  subject  of  enquiry. 

The  declaration  of  a  convict  at  the  moment  of  execution  can-  ^°ir  ^•<^" 
not  be  given  in  evidence  as  a  dying  declaration :  for  as  an  at-  convict, 
tainted  convict  he  could  not  have  been  admitted  to  give  testimony 
upon  oath,  and  the  dying  declarations  of  such  a  person  cannot, 
consistently  with  the  principles  of  justice,  be  considered  as  better 
evidence  than  his  testimony  on  oath  would  have  been  if  he  had 
been  alive.  (  y)     The  dying  declaration  of  an  accomplice  is  admis-  Of  an  accom- 
sible ;  [z)  but  this  can  only  happen  where  the  prisoner  is  charged   P^*' 
with  assisting  in  the  self-destruction  of  the  accomplice :  for  it 
has  already  appeared  that  dying   declarations  are  never  admis- 


(«)  John's  case,  1  East  F.C.  s.  124. 
p.  358.  Welbourn's  case,  Ibid.  360. 
S.  P.  resolved  by  all  the  Judges  in 
Mich.  Term,  1792.  Rex  v.  Hucks, 
1  Stark.  N.  P.  C.  623.  In  Woodcock's 
case,  tried  in  1789,  Eyre,  C.  B.,  left  it 
to  the  jury  to  consider  whether  the 
deceased  thought  she  was  dying  or 
not 

(v)  By  Abhot,  C.  J.;  Rex  v.  Mead, 
8  B.  &  C.  608.  In  trials  for  robbery 
the  dying  declarations  of  the  party 
robbed  were  held  inadmissible  by  Mr. 
Justice  Bayley,  on  the  Northern 
Spring  Circuit,  1822,  and  by  Mr.  Jus- 
tice Best  on  the  Midland  Spring  Cir- 
cuit, 1 822.  In  Rex  v.  Mead,  infra^  in 
the  argument  for  the  admissibility  of 
the  evidence,  the  counsel  cited  the  case 
of  Wright  V.  Littler,  3  Burr.  1244.,  in 
which  evidence  of  a  dying  confes- 


sion of  the  subscribing  witness  to  a 
deed  was  held  admissible,  and  a  case 
mentioned  by  Lord  EUenborough,  in 
6  East  195.,  in  which  Heath,  J.,  re- 
ceived tbe  confession  of  an  attesting 
witness  to  a  bond,  who  in  his  dying 
moments  begged  pardon  of  heaven 
ibr  having  been  concerned  in  forging 
the  bond :  Abbott,  C.  J.,  remarked 
that  these  cases  were  peculiar,  inas- 
much as  the  declarations  amounted 
to  a  confession  by  the  party  them- 
selves of  heinous  ofifences  which 
they  had  committed. 

(w)  Rex  V.  Mead,  2  B.  &  C.  605. 

{s)  2  B.  &  C.  608.  in  note  to  Rex 
V.  Mead. 

{y)    Drummond's  case,     1  Leach 
837.  eor.  Eyre,  B.,  and  Gould,  J. 

(z)  Margaret  Tinkler's  case,  1  East 
P.  C.  334. 
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was  made  and 
reduced  to 
writiog. 


8ible,  except  where  the  death  of  the  person  who  made  them  is 
the  subject  of  the  indictment. 
A  parol  dying  It  is  no  objection  to  the  admission  of  a  dying  declaration,  that 
declaration  ^{jg  deceased  made  a  subsequent  statement  to  a  magistrate^  which 
though  a  sub-  ^^  taken  down  in  writing,  and  is  not  produced.  In  the  case  of 
sequent  one      Rex  ¥•  Reason  and  Tranter,  (z)   three  several  declarations  had 

been  made  by  the  deceased  in  the  course  of  the  same  day  at  the 
successive  intervals  of  an  hour  each ;  the  second  had  been  made 
before  a  magistrate,  and  reduced  into  writing,  but  the  others  had 
not;  the  original  written  statement  taken  before  the  magistrate^ 
was  not  produced^  and  a  copy  of  it  was  rejected.  A  question 
then  arose  whether  the  first  and  third  declarations  could  be  re- 
ceived ;  and  Pratt,  C.  J.,  was  of  opinion  that  they  could  not, 
since  he  considered  all  three  statements  as  parts  of  the  same  nar- 
rative, of  which  the  written  examination  was  the  best  proof:  but 
the  other  Judges  held  that  the  three  declarations  were  three  distinct 
facts,  and  that  the  inability  to  prove  the  second  did  not  exclude  the 
first  and  third ;  and  evidence  of  those  declarations  was  accordingly 
admitted,  (a) 

As  the  declarations  of  a  dying  man  are  admitted,  on  a  supposi- 
tion that  in  his  awful  situation  on  the  confines  of  a  fiiture  world, 
of^mind  or**     ^^  ^*^  "^  motives  to  misrepresent,  but,  on  the  contrary,  the 
character  of     Strongest  motives  to  speak  without  disguise  and  without  malice, 

it  necessarily  follows,  that  the  party  against  whom  they  are  pro- 
duced in  evidence,  may  enter  into  the  particulars  of  his  state  of 
mind  and  of  his  behaviour  in  his  last  moments,  or  may  be  allowed 
to  shew,  that  the  deceased  was  not  of  such  a  character,  as  was 
likely  to  be  impressed  by  a  religious  sense  of  his  approaching  dis- 
solution. (&) 
.  Hearsay  evidence  is  also  admissible  for  the  purpose  of  proving 

ri^tB^^h^nd'  P^^^^c  rights  and  rights  in  the  nature  of  public  rights,  (c)  Thus 
ariesofpa-  in  questions  concerning  the  boundary  of  parishes  or  manors  tra- 
ditionary reputation  is  evidence;  {d)  and  the  declarations  of 
old  persons  deceased  have  been  admitted  in  such  cases,  although 
they  were  parishioners  and  claimed  rights  of  common  on  the 
wastes  which  their  evidence  had  a  tendency  to  enlarge,  (e)  But 
although  general  reputation  is  evidence  on  a  question  of  boundary 
or  custom,  yet  the  tradition  of  a  particular  fact,  (as  that  turf 
was  dug  or  a  post  put  down  in  a  particular  spot)  is  not  admis- 
sible. (/) 


Prisoner  in  his 
defence  may 


the  4eceased. 


Hearsay  in 


rishes,  &c. 


(z)  1  Stra.  500.  6  St.  Tr.  502.  2 
Stark.  Ev.  460. 

(a)  According  to  the  report  in  the 
State  Trials,  the  Chief  Justice  and 
Mr.  Justice  Powjs,  deemed  the  evi- 
dence inadmissible.  At  all  events  it 
appears  the  evidence  ^as  received. 
Sir  John  Strange  was  one  of  the  coun- 
sel in  the  cause. 

(b)  1  Phill.  £v.  226. 

(c)  1  Rose.  Ev.  16*  But  to  prove 
prescriptive  rights  strictly  private,  it 
is  doubtful  whether  hearsay  evidence 
is  admissible,  see  1  Phil.  Bv.  2S8.     1 


Stark.  Ev.  61.    Rose.  Ev.  16. 

(d)  Nicholas  v.  Parker,  14  East  9SI. 
in  note  to  Outrani  o.  Morewood. 

(e)  Ibid,  But  such  declarations 
must  not  have  been  made  pMl  UUm 
motam^  that  is,  after  the  very  same 
point  or  question  has  become  the 
subject  of  controversy,  Rex  o.  Cot- 
ton, S  Campb.  444.  1  Phill.  £▼. 
237. 

(/)  Weeks  v.  Sparke,  1  M.  &  S. 
687.  Ireland  o.  Powell,  Peake  Bv. 
15.  e9r.  Chambre,  J.,  Chatfield  v. 
Frier,  1  Price  256. 
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Declarations  or  statements  made  by  deceased  persons^  where  they  Hearsay  of 
appear  to  be  against  their  own  interests,  have  in  many  cases  been  ad-  gong^maj^Si" 
mitted:  as  entries  in  their  books  charging  themselves  with  the  re-  statements 
ceipt  of  money  on  account  of  a  third  person,  {g)  or  acknowledging  agwnpt  their 
the  payment  of  money  due  to  themselves.  (A)     Thus  a  written  ^^^  interest, 
memorandum  by  a  deceased  man-midwife,  stating  that  he  had  de- 
livered a  woman  of  a  child  on  a  certain  day^  and  referring  to  his 
ledger  in  which  a  charge  for  his  attendance  was  marked  as  paid, 
was  thought  by  the  Court  of  King's  Bench  to  have  been  properly 
received  in  evidence,  upon  an  issue  as  to  the  child's  age.  (t)     So 
where  the  point  in  issue  was  whether  a  certain  waste  was  the 
soil  of  the  defendant,  entries  by  a  steward,  since  deceased,  of 
money  received  by  him  from  different  persons  in  satisfaction  of 
trespasses  committed  on  the  waste  were  admitted  in  evidence  to 
shew  that  the  right  to  the  soil  was  in  his  master,  under  whom  the' 
plaintiff  claimed.  (A)     On  the  same  principle^  entries  in  the  books  Entries  in  a 
of  a  tradesman   by  his  deceased  shopman,  who  thereby  supplies  tradesman's 

Sroof  of  a  charge  against  himself,  have  been  admitted  in  evi-  c«Mcd  *shop- 
ence,  as  proof  of  the  delivery  of  the  goods,  or  of  other  matter  man. 
there  stated  within  his  own  knowledge.  (/)     But  where  the  effect 
of  the  entry  is  not  to  charge   the  servant,  it  is  not  evidence. 
Thus  in  an  action  for  the  hire  of  horses,  an  entry  by  the  plain- 
tiff's servant  since  dead,  stating  the  terms  of  the  agreement  with 
the  defendant,  is  not  evidence,  (n)     In  all  these  cases,  the  person  Death  of  per- 
who  made  the  entry  must  be  proved  to  be  dead :   if  he  be  living  J^^jJ^j'j^*^  ^^^ 
he  ought  to  be  produced  as  a  witness,  to  explain  the  circum-  try  must  be 
stances  under  which  the  entry  was  made,  (o)    Where  it  appeared  proycd. 
that  an  entry  was  in  the  handwriting  of  a  banker's  clerk  who  was 
then  in  the  £ast  Indies,  it  was  held  inadmissible.  (/?) 

In  some  cases  also  the  declarations  of  a  person  deceased  are  Hearsay  of 
admitted  on  the  mere  £:round  that  he  had  a  peculiar  knowledffe,  P«"oo»  >>•▼- 
and  no  interest  to  misrepresent.    Thus,  though  the  survey  of  a  to  mw-«tot«. 
manor  made  by  the  owner  is  not  evidence  against  a  stranger  in 
favour  of  a  succeeding  owner  j  {q)  yet  where  A.  seised  of  the 
manors  of  B.  and  C.  causes  a  survey  to  be  taken  of  the  manor 
of  B.  which   is   afterwards   conveyed  to  £.,  and   after  a  long 
time  there  is  a  dispute  between  the  lords  of  the  manors  of  B. 
and  C.  about  their  boundaries,  this  old  survey  may  be  given 
in  evidence,  (r)    So  entries  by  a  deceased  rector  or  vicar  as 
to  the  receipt  of  ecclesiastical  dues  are  admissible  for  his  suc- 


ig)  1  Phil.  £v.  243. 

(A)  Itid. 

(0  Higham  v.  Ridgway,  10  East. 
109.  Eatries  in  the  land-tax  collect- 
or's books  statins  A.  B.  to  be  rated 
for  a  particular  house,  and  his  pay- 
ment of  the  sum  rated,  were  held  hy 
Abbot,  C.  J.,  admissible  evidence  to 
show  that  A.  B.  was  in  the  occupa- 
tion of  the  premises  at  the  time  men- 
tioned. Doe  V.  Cartwright,  1  Ry.  & 
Mood.  N.  P.  C.  62. 


(k)  Barry  v.  Bebhington,  4  T.  R. 
514. 

(/)  1  Phill.  Ev.  250. 

ffi)  Calvert  v.  Archbishop  of  Can- 
terbury, 2  Esp.  646.  Rose.  £v.  19. 

(o)  Cooper  v.  Marsden,  1  Esp.  2. 
by  Lord  Kenyon. 

(p)  IHd. 

( q)  Anon.  I  Stra.  95. 

(r)  Bridgman  v.  Jennings,  I  Lord 
Raym.  734.    Rose.  Ev.  18. 


VOL.  II, 
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cessor  on  the  ground  tliat  he  had  no  interest  to  mis-state  the 
fact» (5) 
Other  cases  There  are  other  exceptions  to  the  general  rale  against  the  re- 

of  hearsay.  ception  of  hearsay  evidence,  such  as  the  admission  of  declarations 
in  cases  of  pedigree,  and  of  old  leases,  rent-rolls,  surveys,  &c.,  which 
can  occur  so  seldom  in  criminal  proceedings,  that  it  is  not  thought 
necessary  to  take  further  notice  of  them  in  this  Treatise.  (J) 

(s)  Le  Gross  t^.  Lovemoor,  %  Gwill.  Parsons  v.  Bellamy,  4  Price  190.     1 

589.    Arrastrotig  v,  Hewit,    4  Price  Phil.  Ev.  247. 

818.     Lord  ArandePs  case,  ^  Gwill.  (I)  Seeptfsl.  ch.  4.  s.  2.  as  to  CTi- 

620.    Pringal  v.  Nicholson,  Wightw.  dence  of  character. 
63.    Walter  v.  Holraao,  4  Price  171. 
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CHAPTER  THE  FOURTH 


irHB  PROOF  OV  NBOATIVB  AVERMENTS. — ^THB  RULE  THAT  THE 
EVIDENCE  MUST  BE  CONFINED  TO  THE  POINTS  IN  ISSDE.— i" 
WHAT  ALLEGATIONS  MUST  BE  PROVED^  AND  WHAT  MAT  BE 
REJECTED] — ^A^D  THEREWITH  OF  SURPLUSAGE  AND  OF 
VARIANCE. 


SECTION  I. 


Of  the  Proof  of  Negative  Averments. 

It  is  a  general  rule  of  the  law  of  evidence,  in  criminal  as  well  as  General  rule 
in  civil  proceedings,  that  it  lies  on  him  who  asserts  the  affirmative  **>»*  he  who 
of  a  fact  to  prove  it,  and  not  on  him  who  asserts  the  negative,  ^^^,  ^^^  *^* 

,  ,*,.'.  ^  1^111^'    nrmativemust 

unless  under  pecuhar  circumstances  where  the  rule  does  not  ap-  prove  it. 
ply.  (a)  Thus  on  an  indictment  for  bigamy,  where  the  first  mar- 
riage was  by  licence,  and  the  prisoner  appeared  to  be  under  age  at 
the  time,  it  was  held  that  it  lay  on  the  prosecutor  to  prove  the  con- 
sent of  parents,  required  by  the  marriage  act,  in  order  to  shew 
the  marriage  vcdid,  and  not  on  the  prisoner  to  prove  the  negative 
in  his  defence,  {b) 

In  criminal  proceedings,  however,  where  negative  averments  r^^  prcsump- 
usuaUy  impute  a  breach  of  the  law  to  the  defendant,  the  opera-  tioaof  lawin 
tion  of  this  rule  is  sometimes  counteracted  by  the  presumption  of  ^a^o^*^  ©^  in- 
law in  favour  of  innocence ;  which  presumption,  making,  as  it  tlmw  ^vw*" 
were,  a  primd  facie  case  in   the  affirmative  for  the  defendant,  the  prosecutor 
drives  the  prosecutor  to  prove  the  negative,  (c)     Thus  on  an  in-  '°  P"^^®  ^^ 

negative  aver- 

(a)   Gilb.  Ev.    ISl.      Bull.  N.   P.  the  subject  are,  Mouke  v.  Butler,  1 

898.  Roll,  Repass.    3  East.  199.    Rex  v. 

{by  Rex  r.  Butler,  Ruas.  &  Ry.  C.  Hawkios,    10  East.  «16.    Powell  «. 

C.  R.  61.     Rex  0.  Morton,  IMi,  19.  Milbank,S  W.  fil.  851.     S.  C.  3  Wiia. 

in  n(3te  to  Rex  v.  James,  AnU^  vol.  855.    Williams  v.  East  India  Com- 

I.  p.  SOI.  pany,  .SEast.  193.    Rex  v.  TwyniBg, 

{c)  The  same  rule  applies  in  civil  8  B.  &  A*  S86. 
proceedings.    The  principal  cases  on 
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formation  against  Lord  Halifax  for  refusing  to  deliver  up  the  rolls 
of  the  Auditor  of  the  Exchequer^  the  Court  of  Exchequer  put 
the  plaintiff  upon  proving  the  negative  that  he  did  not  deliver 
them :  for  a  person  shall  be  presumed  duly  to  have  executed  his 
office  till  the  contrary  appear,  {d)    On  an  indictment  for  obtain- 
ing money,  &c.  under  false  pretences^  the  prosecutor  must  prove 
the  averments  negativing  the  pretences.     In  an  action  for  the  re* 
covery  of  penalties  under  the  hawker's  and  pedlar's  act  against  a 
person  charged  with  having  sold  goods  by  auction,  in  a  place  in 
which  he  was  not  a  householder,  some  proof  of  this  negative, 
namely  of  the  defendant  not  being  a  householder  in  the  place, 
would  be  necessary  on  the  part  of  the  plaintiff,  (e)     On  the  trial 
of  an  indictment  on  the  statute  42  G.  3.  c.  107*  6*  1-^  (repealed 
by  §tat.  7  &  8  Geo.  4.  c.  27.,)  which  makes  it  felony  to  course 
deer  on  an  inclosed  ground,  *^  without  the  consent  of  the  owner 
of  the  deer,"  it  ought  to  appear  from  the  evidence  produced  oa 
the  part  of  the  prosecution,  that  the  owner  had  not  given  his 
consent,  {f) 
But  this  pK.        But  where  the  affirmative  is  peculiarly  within  the  knowledge 
tnmptioo  does  of  the  party  charged,  the  presumption  of  law  in  favour  of  inno- 
when^?^'      cence  is  not  allowed  to  operate  in  the  manner  just  mentioned : 
afflrmatiFe  ii   but  the  general  rule  as  above  stated  applies,  viz.  that  he  who  as- 
pecuiiariy        %tTi%  the  affirmative  is  to  prove  it,  and  not  he  who  avers  the  ne- 

within  the  ,.  r  ^ 

knowledge  of    gative.  ^  ^  . 

the  party  Thus  upon  a  conviction  under  stat.  5  Ann.  c.  14.  s.  2.  against 

charged.  ^  carrier  for  having  game  in  his  possession,  it  was  held,  in  the 

Rex  V.  Turner,  case  of  Rex  t;.  Turner,  {g)  sufficient  that  the  qualifications  men- 
tioned in  the  stat.  22  &  23  Car,  2.  c.  25.  were  negatived  in  the 
information  and  adjudication,  without  negativing  them  in  evi- 
dence, (/i)  *^  The  question  is,"  said  Lord  Ellenborough  in  that 
case^  ^^  upon  whom  the  oniLS  probandi  lies ;  whether  it  lies  upon 
the  person  who  affirms  a  qualification^  to  prove  the  affirmative, 
or  upon  the  informer  who  denies  any  qualification  to  prove  the 
negative.  There  are,  I  think,  about  ten  different  heads  of  quali- 
fication enumerated  in  the  statute,  to  which  the  proof  may  be  ap- 
plied ;  and  according  to  the  argument  of  to-day,  every  person 
who  lays  an  information  of  this  sort  is  bound  to  give  satisfac- 
tory evidence  before  the  magistrates  to  negative  the  defendant's 
qualification  upon  each  of  those  several  heads.    The  argument 


id)  Bull.  N.  P.  898. 

(e)  1  Ph'tll.  Et.  185,  186. 

if)  Rex  V,  Rog^ers,  %  Cainpb.  654. 
See  also  Rex  v.  Hazv  and  Collias,  8 
Carr.  &  P.  458.  (  aod  Rex  v.  Argent, 
Ry.  &Mood.  C.  C.  R.  158.  ante^  p. 
674.,  the  former  of  which  cases  was 
an  indictment  for  lopping  and  topping 
an  ash  tree,  without  the  consent  of  the 
owner,  and  the  latter  an  iadictment 
for  taking  fish  out  of  a  pond,  without 
the  consent  of  the  owner.  According 
to  the  report  of  the  case  of  Rex  v.  Ro- 
gers, Mr«  Justice  Lawrence  seems  to 
have  thought  it  necessiiry  to  call  the 
owner  of  the  deer,  for  the  purpose 


of  disproving  his  consent ;  and  the 
owner  not  being  called,  the  jury  were 
directed  to  find  a  verdict  of  acqvittKl. 
But  this  decision  has  been  orermled  ; 
and  it  is  now  established,  that  the  non- 
consent  may  be  inferred  from  the  cir- 
cumstances under  which  the  act  was 
done,  or  proved  by  the  agents  of  tlie 
owner,  «nfe,  p.  67 S. 

(g)  5  M.  &  S.  S06. 

{h)  See  also  Spieres  v.  Parker,  1 T. 
R.  141.  and  Jeffs  v.  Ballard,  1  B.  & 
P.  468.  by  Heath,  J.  In  Rex  v.Stooe, 
I  East  639.,  the  Court  of  Kinf*s 
Bench  were  equally  divided  on  tte 
point 


CHAP.  IV.  §  1.]     Of  the  Proof  of  Negative  Averments.  693 

really  comes  to  this,  that  there  would  be  a  moral  impossibility  of 
ever  convicting  upon  such  an  information."  (^) 

In  the  more  recept  case  of  Rex  v.  Hanson,(i)  the  rule  was  again  Rexv.HiaioB. 
considered  and  laid  down  by  the  Court  of  King's  Bench.     In  that 
case  there  had  been  a  conviction  by  two  justices  for  selling  ale 
without  an  excise  licence.    The  information  negatived  the  defend- 
ant's having  a  licence ;  but  there  was  no  evidence  to  support  this 
negative  averment ;  the  only  evidence  to  support  the  conviction 
being  that  the  defendant  had  in  fact  sold  ale.    The  question  was, 
whether  the  informer  was  bound,  to  give  evidence  to  negative  the 
existence  of  a  licence.     In  support  of  the  conviction  it  was  con* 
tended,  that  such  evidence  was  unnecessary,  and  that  it  lay  upon 
the  defendant  to  prove  that  he  had  a  licence ;   for  it  is  a  rule, 
both  of  the  civil  and  the  common  law,  that  a  man  is  not  bound 
to  prove  a  negative  allegation ;  and  Rex  v.  Turner  was  cited  as  an 
express  authority  on  the  point.     Abbott,  C.  J.,  said,  "  I  am  of 
opinion,  that  the  conviction  is  right.     It  seems  to  me,  that  this 
case  is  not  distinguishable  from  Rex  v.  Turner.     It  is  a  general 
rule,  that  the  proof  of  the  affirmative  lies  upon  the  party  who 
is  to  sustain  it.      The  prosecutor,  in  general,  is  not  called  upon 
to  prove  negatively  all  that  is  stated  in  the  information  as  mat- 
ter of  disqualification.    In  Rex  v.  Turner,  all  the  learned  Judges 
concur  in  that  principle.     I  concur  in  all  the  observations  upon 
which  the  judgment  of  the  court  in  that  case  was  founded;  and 
I  think   every  one  of  them  is   applicable  in  principle   to  thisv 
The  general  principle,  and  the  justice  of  the  case,  is  here  against 
the  defendant.    It  is  urged,  that  if  we  decide  against  the  defend- 
ant, we  shall  open  the  door  to  a  great  deal  of  inconvenience; 
that  by  no  means  follows ;  this  mau  might  have  produced  his. 
licence  without  any  possible  inconvenience,  which  would  at  once* 
have  relieved  him  from  all  liability  to  penalties.     Probably  the 
whole  inquiry  before  the  magistrates  was  as  to  the  fact  of  selling 
the  ale,  and  that  nothing  was  said  about  the  licence ;  but,  how- 
ever, I  think,  by  the  general  rule,  the  informei^  was  not  bound 
to  sustain  in  evidence  the  negative  a\*erment,  that  the  defendant 
had  not  a  licence.  I  do  not  mean,  to  say  that  there  may  not  be  cases 
which  may  be  fit  to  be  considered  as  exceptions  to  that  general 
rule  5  there  is  no  general  rule  to  which  there  may  not  be  ex- 
ceptions ;  all  I  mean  to  say  is,  that  this  is  not  one  of  those  ex-* 
ceptions.    The  party  thus  called  upon  to  answer  for  an  offence 
against  the  excise  laws,  sustains  not  the  slightest  inconvenience 
from  the  general  nile,  for  he  can  immediately  produce  his  licence; 
whereas,  if  the  case  is  taken  the  other  way,  the  informer  is  put  to 
considerable  inconvenience.    Discussions   may   arise  before  the- 
magistrates,  whether  the  evidence  produced  is  proper  to  sustain  the 
negative ;  whether  a  book  should  be  produced,  or  an  examined  copy^ 
and  many  other  questions  of  that  sort ;  whereas  none  can  arise 
when  the  defendant  himself  produces  his  licence.    This,  therefore^ 
not  being  one  of  the  excepted  cases,  but  a  case  falling  directly? 
within  the  general  rule,  I  am  of  opinion,  that  judgment  must  bo* 

(A)  5  M.  &  S.  209.  Oowling.  p.  45.  o.  (I) 

{%)  MS.  Faley  on  Convictions  by 
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given  for  the  crown/'  Holroyd  and  Best^  Js.,  conconed. 
Bayley,  J.,  was  absent^J) 
Wiliis't  case.  In  Willis's  case  it  is  said  to  have  been  agreed  that,  although 
.an  indictment,  states  that  the  prisoner,  ^'  then  or  at  any  time 
before  not  being  a  contractor  with  or  authorized  by  the  princi- 
pal officers  or  commissioners  of  our  said  Lord  the  King,  of  the 
navy,  ordnance,  &c.  for  the  use  of  our  said  Ix>rd,  the  King,  to 
make  any  stores  of  war,  &c.,"  yet,  that  it  is  not  incumbent 
.on  the  prosecutors  to  prove  this  negative  averment,  but  that  the 
defendant  must  shew,  &  the  truth  be  so,  that  he  is  within  the 
exception  in  the  statute.(/r) 

Upon  the  same  principle  a  very  late  case,  the  Apothecaries 
Company  v.  Bentley,  (/)  was  decided.    That  was  an  action  for  a 
penalty  on  the   statute  55  Geo.  3.  c.  194.  for  practising  as  an 
apothecary  without  having  obtained  the  certificate  required   by 
that  act.    All  the  counts  in  the  declaration  contained  the  alle- 
gation that  the  defendant  did  act  and  practice  as  an  apothecary^ 
&c.  without  having  obtained  such  certificate  as  by  the  said  act  is 
directed.    No  evidence  was  o£fered  by  the  plaintiffs  to  shew  that 
the  defendant  had  not  obtained  his  certificate.     The  plainti&  hav- 
ing closed  their  case,  the  counsel  for  the  defendant  submitted  that 
there  i;nust  be  a  nonsuit.    But  Abbott,  C.  J.,  said,  ^*  I  am  of  opU 
Xiion  that  th^  affirm.^tive  must  be  proved  by  the  defendant.    I 
think  that  it  being  a  negative^  the  plaintiffs  are  not  bound  to  prove 
it ;  but  that  it  rests  with  the  defendant  to  establish  his  having  a 
^rtificate,'' 


Apothec&ries* 
Company  v. 
Beotley. 


SECTION  II. 


Evidence  to 
be  confined  to 
point  in  issue. 


Evidence  must 
apply  to  the 
single  transac- 
tion charged* 


Evidence  confined  to  Point  in  Issue. 

No  evidence  can  be  admitted  which  does  not  tend  to  prove  or 
disprove  the  issue  joined. (a)  In  criminal  proceedings  the  neces- 
sity is  stronger,  if  possible,  than  in  civil,  of  stricUy  enforcing 
the  rule,  that  the  evidence  is  to  be  confined  to  the  points  in 
issue  \  for  where  a  prisoner  is  charged  with  an  offence,  it  is  of 
the  utmost  importance  to  him,  that  the  facts  laid  before  the  jury 
should  consist  exclusively  of  the  transaction  which  forms  the  sub- 
ject of  the  indictment,  which  alone  he  can  be  expected  to  come 
prepared  to  answer.  It  is,  therefore,  a  general  rule,  that  the  facts 
proved  must  be  strictly  relevant  to  the  particular  charge ;  and 


(j)  So  in  Rex  v.  Smith,  S  Burr. 
1475.,  ^hich  ^as  a  coBviction  for 
trading  as  a  backer  and  pedJar  with- 
out a  hcaice«  it  was  held  that  tb^  onus 
of  proving  the  licence  lay  on  the  de*' 
fendant. 

(k)  1  Hawk.  P.  C.  c.  89.  sect.  17.  by. 
the  editor,  Ante^  p.  276. 


(/)  Ry.  &  Mood.  N.  P.  C.  159.  S.  C. 
1  C^r.'&  P.  538. 

{a)  See  «iile,  p.  ei9>  639.,  with  re- 
spect' to  examining  a  witness  as  to 
facts^  w^ich  are  onlv  relevant  inas- 
much  as  \hes  tend  to  shew  the  witness 
unworthy  of  credit. 
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have  no  reference  to  any  conduct  of  the  prisoner  unconnected 
\yith  such  charge.    Therefore,  it  is  not  allowable  to  shew,  on  the 
trial  of  an  indictment,  that  the  prisoner  has  a  general  disposition 
to  commit  the  same  kind  of  offence  as  that  for  which  he  stands 
indicted.    Thus,  in  a  prosecution  for  an  infamous  crime,  an  ad- 
mission by  the  prisoner,  that  he  had  committed  such  an  offence  at 
another  time,  and  with  another  person,  and  that  he  has  a  tendency 
to  such  practices,  ought  not  to  be  received  in  evidence.  (6)  Where 
upon  an  indictment  for  a  burglary  and  stealing  goods,  the  prose- 
cutor failed  to  prove  any  nocturnal  breaking,  or  any  larceny,  sub- 
sequent to  the  time  when  the  prisoners  entered  the  house,  which 
must  have  been  after  three  o'clock  in  the  afternoon  of  the  day  on 
which  the  offence  was  charged  to  have  been  committed,  it  was  pro- 
posed to  abandon  the  charge  of  burglary,  and  to  give  evidence  of  a 
larceny  by  the  prisoners,  of  some  of  the  articles  mentioned  in  the  in- 
dictment, though  committed  before  three  o'clock  on  the  day  on  which 
they  were  charged  to  have  entered  the  house ;  but  the  Court  re- 
fused to  receive  the  evidence,  on  the  ground,  that  it  was  a  dis- 
tinct transaction,  (c)     The  prisoners  were  therefore  acquitted  on  Acuofpri- 
this   charge;  but  were  afterwards  indicted  again  for  the  other  soner  charged 
offence,  and  convicted.     In  treason,  no  overt  act  amounting  to  a  ISJne  ^an  be' 
distinct  independent  charge,  though  falling  under  the  same  head  proved, 
of  treason,  shall  be  given  m  evidence,  unless  it  be  expressly  laid 
in  the  indictment  ;(c/)  but  still,  if  it  conduce  to  the  proof  of  any 
of  the  overt  acts  which  are  laid,  it  may  be  admitted  as  evidence  of 
such  overt  acts.(e)     So>  though  it  is  not  allowable  in  general,  to  when  larceny 
inquire  into  any  other  stealing  of  goods,  besides  that  specified  in  of  goods  not 
the  indictment,  yet,  for  the  purpose  of  ascertaining  the  identity  of  Jj^nt^'ay  be" 
the  person,  it  is  often  important  to  shew,  that  other  goods,  which  proved, 
had  been  upon  an  adjoining  part  of  the  premises,  were  stolen  in 
the  same  night,  and  afterwards  found  in  the  prisoner's  possession. 
This  is  strong  evidence  of  the  prisoner  having  been  near  the  pro- 
secutor's house  on  the  night  of  the  robbery ;  and  in  that  point  of 
view  it  is  material.  (/)     Thus  also,  on  an  indictment  for  the  crime 
of  arson,  it  may  be  shewn,  that  property,  which  had  been  taken 
out  of  the  house  at  the  time  of  the  firing,  was  afterwards  found  se- 
creted in  the  possession  of  the  prisoner. (g") 

Where  seversd  are  proved  to  have  been  engaged  in  the  same  design.  Acta  of  other 
the  acts  and  declarations  of  one  in  furtherance  of  that  design  may  be  P««oos  en- 
received  in  evidence  agsdnst  another,  though  not  present :  (A)  and  it  ^^  design 
seems  to  make  no  difference  as  to  the  admissibility  of  the  act  or  de-  maybe  prov- 
claration  of  a  conspirator  against  a  defendant,  wnether  the  former  f?'  whether 

to  J                                          jljgy  gre  in- 
dicted or  not. 

(b)  Rex  V.  Colc^Mich.  T.  1810,  by  (c)  Rex  v.YaDdercomb  and  Abbott, 

all  the  Judges,  MS.   1  Phil.  St.  170.  2  Leach  708.    Jnte,  42. 

In  an  action  again9t  the  acceptor  of  a  (d)  Fost  245. 

bill  of  exchange,  where  the  defence  {e)  Fust.  245. 

was,  that  the  acceptance  was  forged,  (/)  1  Phil.  £v.  1 59. 

evidence  that  the  party  who  nego-  (g)  Rickman's  case,  2  Bast.  P.  C. 

tiated  the  bill  had  been  guilty  of  c.  21.  s.  U.  p.  1035. 

other  forgeries,  was    held    inadmis-  (h)  Rex  v.  Stone,  6  T.  R.  528.    See 

siLle.  Viney  v.  Barss,  I  Esp.  292.  Seo  also  for  examples  of  this  rule.  Rex  v. 

aUo  Balcetti  v.  Serani,  Pcake  N.  P.  Standley  and  others,  Russ.  &Ry.  305. 

C.  141.    Graft  v.  Bertie,  Peake's  Ev.  Rex  v,  Gogerley  and  others,  Ibid,.S4S. 

104.  Eex  V.  Binglcy  and  others,  Ibid*  416. 
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Proiecutor 
confined  to 
proof  of  one 
felony. 


Proving  one 
felony  by 
shewing  pri« 
•oner  guilty  of 
another  fe- 
lony. 

Where  the  fe- 
lonies are  con- 
nected. 

Rex  V.  Elliit 


be  indicted  or  not^  or  tried  or  not,  with  the  latter ;  for  the  making 
one  a  co-defendant  does  not  make  his  acts  or  declarations  evidence 
against  another,  any  more  than  they  were  before ;  the  principle  apon 
which  they  are  admissible  nt  all  is,  that  the  act  or  declaration  of 
one  is  that  of  both  united  in  one  common  design,  a  principle 
which  is  wholly  unaffected  by  the  consideration  of  their  being 
jointly  indicted,  (t)  Neither  does  it  appear  to  be  material  what 
the  nature  of  the  indictment  is,  provided  the  offence  involve  a 
conspiracy.  Thus,  upon  an  indictment  for  murder,  if  it  appeared 
that  others,  together  with  the  prisoner,  conspired  to  perpetrate  the 
crime,  the  act  of  one  done  in  pursuance  of  that  intention,  would 
be  evidence  against  the  rest.(y) 

Where  several  different  felonies  are  alleged  in  the  same  indict- 
ment, or  the  evidence  appears  to  refer  to  more  than  one  distinct 
unconnected  felony,  it  is  usual  for  the  Judge,  in  his  discretion,  to 
call  upon  the  counsel  for  the  prosecution  to  select  one  felony,  and 
to  confine  the  evidence  to  that  particular  charge.(A:)  Thus,  on  an 
indictment  against  a  receiver  for  receiving  several  articles,  if  it 
appear  that  they  were  received  at  different  times,  the  prosecutor 
may  be  put  to  his  election  :(/)  though  on  an  indictment  for  steal- 
ing several  articles,  it  is  no  ground  for  confining  the  prosecu- 
tor's proof  to  some  one  of  the  articles,  that  they  might  have  been, 
and  probably  were  stolen  at  different  times,  if  they  might  have 
been  stolen  all  at  once.(m) 

Generally  speaking,  it  is  not  competent  to  ^  prosecutor  to  prove 
a  man  guilty  of  one  felony  by  proving  him  guilty  of  another  uncon- 
nected felony  ;  but  where  several  felonies  are  connected  together, 
and  form  part  of  one  entire  transaction,  then  the  one  is  evidence 
to  shew  the  character  of  the  other,  (w)  In  the  case  of  Rex  v. 
£llis,  which  was  an  indictment  for  feloniously  stealing  six  shil- 
lings, the  following  facts  were  proved  : — ^The  prisoner  was  a  shop- 
man in  the  employ  of  the  prosecutrix,  and  his  honesty  being  sus- 
pected, on  a  particular  day  the  son  of  the  prosecutrix  put  seven 
shillings,  one  half-crown,  and  one  sixpence,  marked  in  a  parti- 
cular manner,  into  a  till  in  the  shop,  in  which  there  was  no  other 
silver  at  that  time,  and  the  prisoner  was  watched  by  the  prosecu- 
trix's son,  who  from  time  to  time  went  in  and  out  of  the  shop, 
occasionally  looking  into  and  examining  the  till,  while  customers 
came  into  the  shop  and  purchased  goods.  Upon  the  first  exami- 
nation of  the  till  it  contained  11 5.  Qd, ;  after  that,  the  son  of  the 
prosecutrix  received  one  shilling  from  a  customer  and  put  it  into 
the  till ;  afterwards  another  person  paid  one  shilling  to  the  pri- 
soner, who  was  observed  to  go  with  it  to  the  till — ^to  put  his  hand 
in,  and  withdraw  it  clenched.  He  then  left  the  counter,  and  was 
seen  to  raise  his  hand  clenched  to  his  waistcoat  pocket.  The  till 
was  examined  by  the  witness,  and  1  \s.  6d.  were  found  in  it  in- 
stead of  I3s.  6c/.,  which  ought  to  have  been  there.    The  prosecu- 


(j)  fi  Stark.  Ev.  411.    Jnie,  p.  572. 

U)  Ibid. 

(k)  Yonoe  v.  The  King,  3  T.  R. 
106.  by  Buller,  J.  Rex  v.  Jones,  9 
Campb.  138.  Rex  v.  Kingston,  8  East. 
41.    But  this  rule  does  not  in  general 


extend  to  misdemeanors. 

(/)  Rex  p.  Dunn  and  Smith,  Ry.  & 
Mood.  C.  C.  R.  148. 

(m)  Ibid. 

(fi)  Riex  0.  Bllis,  6  B.  &  C.  145. 
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tor  was  proceeding  to  prove  other  acts  of  the  prisoner,  in  going 
to  the  till  and  taking  money,  when  Wilde,  Serjt.,  objected,  that 
evidence  of  one  felony  had  already  been  given,  and  that  the  pro- 
secutrix ought  not  to  be  allowed  to  prove  several  felonies.  The 
learned  Judge  over-ruled  the  objection,  and  the  son  of  the  prose- 
cutrix proved  that,  upon  each  of  several  inspections  of  the  till 
after  the  prisoner  had  opened  it,  he  found  a  smaller  sum  than  ought 
to  have  been  there.  The  prisoner  having  been  found  guilty,  ap- 
plication was  made  to  the  Court  of  K.  B.(/)  for  a  rule  for  staying 
the  judgment,  on  the  ground  that  the  prosecutor  ought  to  have 
been  confined  in  proof  to  one  felony :  but  the  Court  was  of  opi- 
nion that  it  was  in  the  discretion  of  the  Judge  to  confine  the 
prosecutor  to  the  proof  of  one  felony,  or  to  allow  him  to  give  evi- 
dence of  other  acts,  which  were  all  part  of  one  entire  transaction. 
And  Mr.  Justice  Holroyd  mentioned  the  case  of  Rex  v.  Egerton,  Egertoa*t 
tried  before  him,(m)  where,  upon  an  indictment  for  robbing  the  case, 
prosecutor  of  a  coat,  the  robbery  having  been  committed  by  the 
prisoner's  threatening  to  charge  the  prosecutor  with  an  unnatural 
crime,  he  received  evidence  of  a  second  ineffectual  attempt  to  ob- 
tain a  1/.  note  from  the  prosecutor  by  similar  threats,  but  re- 
served the  point  for  the  consideration  of  the  Judges,  and  they 
were  of  opinion,  that  the  evidence  was  admissible^  to  shew  that 
the  prisoner  was  guilty  of  the  former  .transaction. 

In  the  case  of  Rex  v,  Wylie,(n)  Lord  Ellenborough  said,  he  re-  Case  cited  In 
membered  a  case  where  a  man  committed  three  burglaries  in  one  J^^t^'Wylic. 
night ;  he  took  a  shirt  at  one  place,  and  left  it  at  another ;  and 
they  were  all  so  connected,  that  the  Court  went  through  the  his- 
tory of  the  three  different  burglaries. 

Where  it  becomes  necessary  to  prove  a  guilty  knowledge  on  the  Evidence  of 
part  of  the  prisoner,  evidence  of  other  offences  committed  by  him,  other  acu  of 
though  not  charged  in  the  indictment,  is  admissible  for  that  pur-  ^]JjJ5r°^f  ^ 

Eose.  Thus,  upon  an  indictment  for  uttering  a  forged  bank  note,  guilty  knov- 
nowing  it  to  be  forged,  evidence  may  be  given  of  other  forged  le^« 
notes  having  been  uttered  by  the  prisoner,  in  order  to  shew  his 
knowledge  of  the  forgery,  (o)  So  on  a  prosecution  for  uttering 
counterfeit  money,  it  is  the  practice,  for  the  purpose  of  shewing 
a  guilty  knowledge,  to  receive  proof  of  more  than  one  uttering 
committed  by  the  party  about  the  same  time,  though  only  one  ut- 
tering be  charged  in  the  indictment,  (jp)  So,  though  on  an  indict- 
ment against  a  receiver  for  receiving  several  stolen  articles,  if  it 
be  proved  that  they  were  received  at  several  times,  the  prosecutor 


(0  The  indictmeDt  had  been  re- 
moved into  that  Court  by  certiorari 
from  the  city  Court  of  Exeter. 

im)  S.  C.  Russ.  &  Ry.  S75. 

(n)  1  New  Rep.  94.  S.  C.  2  Leach 
983.     Ante^  p.  384. 

{&)  See  ante,  p.  383,  S84.,  and  the 
eases  there  cited,  viz.  Wylie's  case, 
1  New.  Rep.  98.  S.  C.  2  Leach  983. 
Bex  o.  Ball,  Rnss.  &  Ry.  132.  1 
Campb.  324.  So  the  possession  of 
other   forged    instruments   may   be 

f proved  as  evidence  of  a  guilty  know- 
edge.  Ant€y  p.  384.  Rex  t;.  Hough, 


Russ.  &  Ry.  120. ;  but  there  must  be 
regular  proof  that  they  are  forged. 
Ante,  p.  385.  Rex  v.  Millard,  Russ. 
&  Ry.  385.  It  is  questionable,  whe- 
ther it  may  be  proved  that  the  pri- 
soner had  uttered  forged  bilb  or 
notes  of  a  different  kind,  Bayley  on 
Bills,  4th  Ed.  450.  Where  the  second 
uttering  was  made  the  subject  of  a 
distinct  indictment,  Taughan,  B., 
held,  thai  it  could  not  be  given  in 
evidence  to  shew  a  guilty  knowledge. 
Rex  «.  Smith,  2  Carr  &  P.  633. 
(p)  AntOj  Tol.  L  p.  85. 
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may  be  put  to  his  election,  yet  evidence  may  be  given  of  all  the 
receipts  for  the  purpose  of  proving  guilty  knowledge.(;?)  If  it  be 
material  to  shew  the  intent  with  which  the  act  charged  was  done, 
evidence  may  be  given  of  a  distinct  offence  not  laid  in  the  indict- 
ment. Thus,  upon  an  indictment  for  maliciously  shooting,  if  it  be 
questionable  whether  the  shooting  was  by  accident  or  design,  proof 
may  be  given  that  the  prisoner  at  another  time  intentionally  shot 
at  the  same  person.  (9)  On  a  prosecution  for  a  libel,  the  publication 
of  other  libels,  by  the  defendant,  pot  laid  in  the  indictment,  may  be 
given  in  evidence,  to  shew  quo  animo  the  defendant  published  that 
in  question,  (r)  In  the  trial  of  an  indictment  for  murder,  former 
grudges  and  antecedent  menaces  are  admitted  to  be  given  in  evi- 
dence as  proof  of  the  prisoner's  malice  against  the  deceased.  («) 
And  it  has  been  considered,  in  a  case  where  three  persons  wo^e 
charged  with  uttering  a  forged  note,  that  other  acts  done  by  all  of 
them  jointly,  or  any  of  them  separately,  shortly  before  the  of- 
fence, may  be  given  in  evidence  to  shew  the  confederacy  and 
common  purpose,  although  such  acts  constitute  distinct  fe- 
lonies. (0  On  an  indictment  for  sending  a  threatening  letter, 
prior  and  subsequent  letters,  from  the  prisoner  to  the  party  threat- 
ened, may  be  given  in  evidence,  as  explanatory  of  the  meaning 
and  intent  of  the  particular  letter  on  which  tne  indictment  is 
framed,  (u) 

As  other  acts  and  declarations  of  the  prisoner,  besides  those 
charged  in  the  indictment,  may  be  given  in  evidence  on  the  part 
of  the  prosecution,  so  he  himself  in  his  defence  may  in  some  cases 
prove  other  acts  and  declarations  of  his  own,  as  evidence  of  his 
innocence.  Thus,  on  a  charge  of  murder,  expressions  of 
good  wiU,  and  acts  of  kindness,  on  the  part  of  the  prisoner  to- 
wards the  deceased,  are  always  considered  important  evidence,  as 
shewing  what  was  his  general  disposition  towards  the  deceased, 
from  which  the  jury  may  be  led  to  conclude,  that  his  intention 
could  not  have  been  what  the  charge  imputes,  (t;)  So  in  the  case 
of  Rex  V.  Lambert  and  Perry, (tc;)  where  the  supposed  libel,  which 
wap  the  subject  of  prosecution,  was  contained  in  a  paragraph  of  a 
newspaper,  of  which  the  defendants  were  the  printer  and  pro- 
prietor, it  was  held  by  Lord  EUenborough,  that  the  defendants 
had  a  right  to  have  read  in  evidence,  any  other  paragraph  in  the 
same  newspaper,  connected  with  the  subject  of  the  passage  charged 
as  libellous,  (although  disjoined  from  it  by  extraneous  matter,  and 
printed  in  a  different  character,)  for  the  purpose  of  shewing  the 
intention  and  mind  of  the  defendants  with  respect  to  the  specific 
paragraph  laid  in  the  indictment.    And  as,  in  trials  fi>r  conspira- 


(p)  Rex  V.  Dunn  and  another.  By. 
Mood.  C.  C.  R.  148. 

{q)  Bex  r.  Yoke,  Buss.  &  By. 
531. 

(r)  Ante,  p.  242.  Stuart  v*  I.ovell, 
1?  Stark.  N.  P.  C.  95. 

(«)  1  Phil.  £v.  169.  So  the  declara- 
tions of  the  prisoner,  aud  the  sedi- 
tious language  used  by  him,  are 
clearly  admissible  in  evidence  on  an 
indictment  for  hig^h  treason^  explain- 


ing his  condpct,  and  shewing  the  na- 
ture and  object  of  the  conspiracy. 
tbid.  167.  Rex  t^.  Watson,  9  SUrk. 
N.  P.  C.  134. 

(0  Rex  v.  Tattersall,  MS.  Bajley, 
J.    AntCy  Vql.  I,  p,  22. 

(u)  Robinson's  case,  2  Leach  749. 
2  East.  P.  C.  c  23.  s.  2.  p.  1110- 
Anle^  p.  587. 

(v) 'I  Phil.  E?.  166. 

{w)  2  Campb.  400. 
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cies^  whatever  the  prisoner  may  have  done  or  said^  at  any  meeting 
alleged  to  be  held  in  pursuance  of  conspiracy,  is  admissible  in  evi- 
dence against  him,  on  the  part  of  the  prosecution;  so,  on  the  other 
hand,  any  other  part  of  his  conduct  at  the  same  meetings,  will  be 
allowed  to  be  proved,  on  his  behalf;  for  the  intention  and  design 
of  the  party,  at  a  particular  time,  are  best  explained  by  a  complete 
view  of  every  part  of  his  conduct  at  that  tmie,  and  not  merely 
from  the  proof  of  a  single  and  insulated  act  or  declaration,  (j?)  In 
the  case  of  Walker  and  others,  who  were  tried  for  a  conspiracy  to 
overthrow  the  government,  and  evidence  was  produced,  on  the 
part  of  the  prosecution,  to  shew  that  the  conspiracy  existed,  and 
was  brought  into  overt  act  at  meetings  in  the  presence  of  Wsdker, 
the  counsel  for  the  prisoners  was  allowed  to  ask  a  witness,  whe- 
ther, at  any  of  these  times,  he  had  ever  heard  Walker  utter  any 
word  inconsistent  with  the  duty  of  a  good  subject  ?  The  question 
was  opposed,  but  held  by  Mr.  Justice  Heath  to  be  admissible. 
The  prisoner's  counsel  were  also  allowed  in  the  same  case,  to  in- 
quire into  the  general  declarations  of  the  prisoner  at  these  meet- 
ings, whether  the  witness  had  heard  him  say  any  thing  that  hud  a 
tendency  to  disturb  the  peace  of  the  kingdom  ;  and  questions  to 
the  same  effect  were  put  to  many  other  witnesses  in  succession.  (^) 
On  the  trial  of  Hardy  for  high  treason,  where  the  overt  act 
charged  was,  that  the  prisoner,  for  the  purpose  of  accomplishing 
the  treason  of  compassing  the  King's  death,  did  conspire  with 
others,  to  call  a  convention  of  the  people,  in  order  that  the  con* 
vention  might  depose  the  King;  the  counsel  for  the  prisoner  were 
allowed  to  ask  a  witness  whether,  before  the  time  of  the  conven- 
tion, which  was  imputed  to  the  prisoner,  he  had  ever  heard  from 
him  what  his  objects  were,  and  whether  he  had  at  all  mixed  him- 
self in  that  business.(z)  But  the  better  opinion  seems  to  be,  that  Bat  such  acts 
in  order  to  make  such  other  acts  or  declarations  of  the  prisoner  J?^  ^^^}^' 
applicable  to  his  defence,  it  must  be  shewn  that  they  are  in  some  prisoner  mutt 
way  connected  with  the  facts  proved  against  him. (a)  In  the  case  be  connected 
of  Home  Tooke  and  others,  however,  for  high  treason,  several  ^^^  '^*  ^^^ 
publications  having  been  given  in  evidence  on  the  part  of  the  Ji^  *««m 
crown,  containing  republican  doctrines  and  opinions,  the  distribu- 
tion of  which  had  been  promoted  by  the  prisoners,  during  the 
period  assigned  in  the  indictment  for  the  existence  of  the  con- 
spiracy, the  prisoner  was  allowed  to  read  in  his  defence,  various 
extracts  from  works  which  he  had  published  at  a  former  period  of 
his  life ;  and  these  the  jury  were  permitted  to  carry  along  with 
them  when  they  retired  to  consider  of  their  verdict.  (6)  But  the 
propriety  of  allowing  such  a  defence  has  been  questioned  by  very 
high  authority,  (c) 


(x)  I  Phil.  Ev.  170. 

(y)  ibid- 

(z)  24  How.  St  Tr.  1097.  On  an  in* 
dioiment  for  a  consniracj,  the  letten^ 
of  one  of  two  defendants  to  the  other, 
are,  under  certain  circumstancefti  ad-' 
missible  in  evidence  in  bis  favour,  to> 
shew  that  he  was  the  dupe  of  the 
other,  and  not  himself  a  participator 
in  the  fraud,   Rex  v.  Wnitehead,  1 


Carr  &  P.  67. 

(a)  Rex  v.  Lambert  and  Perry,  t 
Campb.  400.  Lord  George  Gorifon's 
cose,  81  How.  St.  Tr.  54&  Hanson's 
case,  31  How.  St.  Tr.  4281.  1  PhiL 
£y.,  71. 

{h)  1  East.  P.  €•  c.  11.  s.  8.  p.  61. 
25  How.  St.  Tr.  645. 
"(c)  By  Lord  Bllenborough  in  Rex 
V.  Utmbert  and  Perry,  2  Campb.  400. 
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It  may  also  happen^  that  from  the  nature  of  the  offence  charged, 
it  is  impossible  to  confine  the  evidence  tp  proof  of  a  single  tranfr* 
action.  Thus,  on  an  indictment  against  several  defendants  for  a 
conspiracy  to  cause  themselves  to  be  believed  persons  of  large 
property,  for  the  purpose  of  defrauding  tradesmen,  Lord  Ellen- 
borough  allowed  the  prosecutor  to  prove  various  instances  of  their 
giving  false  representations  of  their  circumstances  ;(^)  observing 
that  the  indictment  was  for  a  conspiracy  to  carry  on  the  business 
of  common  cheats,  and  cumulative  instances  were  necessary  to 
prove  the  offence.  The  same  sort  of  evidence,  said  his  Lordship, 
is  allowed  on  an  indictment  for  barratry ;(«)  and  in  a  prosecution 
for  high  treason  itself,  the  gravest  of  all  offences. 

The  rule  is  clear  and  general,  that  no  question  can  be  put  which 
is  not  relevant  to  the  issue  (unless  for  the  purpose  of  impeadi- 
ing  the  credit  of  a  witness;)  but  the  applicability  of  the  rule  must 
obviously  depend  upon  the  particular  circumstances  of  each  in- 
dividual case,  and  will  not  admit  of  a  general  demonstration.  It 
may,  however,  be  useful  to  state  some  criminal  cases,  where  ques- 
tions as  to  the  relevancy  of  evidence  have  arisen  and  been  decided. 
On  the  trial  of  an  indictment  against  several  persons  for  a  con- 
spiracy, in  unlawfully  assembling  for  the  purpose  of  exciting  dis- 
content and  disaffection,  it  would  be  irrelevant  to  inquire,  on  be- 
half of  the  defendants,  what  the  conduct  of  those,  emplojred  to 
disperse  the  meeting,  may  have  been  at  the  time  of  the  dispersion, 
if  no  evidence  has  been  previously  offered,  on  the  part  of  the  pro- 
secution, as  to  the  conduct  of  the  meeting  at  that  time  or  subse- 
quently; for  the  conduct  of  the  dispersers  of  the  meeting  can  have 
no  bearing  on  the  intention  and  object  of  the  meeting  itself;  in 
other  words,  it  is  irrelevant  to  the  matters  in  issue. (/)  In  such 
a  prosecution,  as  the  material  points  for  the  consideration  of  the 
jury  are,  the  general  character  and  intention  of  the  assembly,  and 
the  particular  case  of  each  defendant  as  connected  with  that  gene- 
ral character,  it  would  be  relevant  to  prove,  on  the  part  of  the  pro- 
secution, that  bodies  of  men  came  from  different  parts  of  the 
country  to  attend  the  meeting,  arranged  and  organized  in  the 
same  manner,  and  acting  in  concert.  It  would  be  relevant  also 
to  shew,  that  early  on  the  day  of  the  meeting,  in  a  spot  at  some 
distance  from  the  place  of  meeting,  (from  which  very  spot  a  body 
of  men  came  afterwards  to  the  place  of  meeting,)  a  great  number 
of  persons,  so  organized,  had  assembled,  and  had  there  conducted 
themselves  in  a  disloyal,  riotous,  or  seditious  manner.  (^)  Further, 
it  would  be  relevant,  on  such  a  trial,  to  produce  in  evidence  cer- 
tain resolutions,  which  had  been  proposed,  by  one  of  the  defend- 
ants, at  a  large  assembly  in  another  part  of  the  country,  very  re- 
cently held  for  the  same  professed  object  and  purpose,  as  were 
avowed  by  the  meeting  in  question,  that  defendant  having  acted  at 


(d)  Rex  o.  Roberts,  1  Campb.  400. 
jinie^  p.  979. 

{e)  The  prosecutor  must,  before 
the  trial,  give  the  defendant  a  note  of 
the  particular  acts  of  barratry  he  in- 
tends to  prove  against  him ;  and  will 
not  be  at  liberty  to  give  evidence  of 


any  other.    Jnte,  Vol.  I.  p.  186. 

(f)  Rex  V.  Hunt,  SB.  &  A.  565, 
577.  1  Phil.  £v.  1 69.  See  also  Red- 
ford  V.  Barley,  S  Stark,  N.  P.  C.  87, 
88,91. 

(r)  /Ml 
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both  meetings  as  president  or  chairman;  in  a  question  of  inten^ 
tion,  as  this  is^  it  is  most  clearly  relevant  to  shew,  against  that  in- 
dividual^ that,  at  a  similar  meeting,  held  for  an  object  professedly 
similar,  such  matters  had  passed  under  his  immediate  auspices. (A) 

In  cases  of  treason  and  felony,  it  may  be  proved  that  articles  Articles  found 
were  found  secreted  in  the  prisoner's  house,  after  his  apprehen-  }2ju[i'Jft^''^ig 
sion.     In  Watsoa's  case,  evidence  was  admitted  that  a  quantity  apprehension, 
of  pikes  had  been  found  secreted  in  the  prisoner's  house  subse- 
quently to  his  apprehension. (1)     With  respect  to  writings  found  5^"*i'*8' 

£m.       a  •  >  T_        •  •m.  j.     \^  u  1  'J  found  after 

after  the  prisoners  apprehension,  it  appears  to  have  been  laid  prisoner's ap- 
down  in  Hardy's  case,(/)  that  papers  found  in  the  possession  of  prehension, 
conspirators  with  the  prisoner,  but  subsequently  to  his  apprehen- 
sion, ought  not  to  be  read  against  him,  unless  there  was  evidence 
to  shew  their  previous  existence ;  for  otherwise  there  was  no  evi- 
dence that  the  prisoner  was  a  party  to  it.  And  on  a  prosecution 
against  Hevey,  Beatty,  and  M'Carty,  for  a  conspiracy,  it  was  held 
that  some  letters  which  were  directed  to  the  prisoners,  and  inter- 
cepted at  the  post-office  after  their  apprehension,  were  not  admis- 
sible in  evidence  against  them,  as  they  had  nevei*  been  in  the 
custody  of  the  prisoners,  or  in  any  way  adopted  by  them.  (A) 
So  on  an  indictment  for  uttering  a  forged  bank-note,  knowing  it 
to  be  forged,  it  was  held  that  a  letter  purporting  to  come  from  the 
prisoner's  brother,  and  left  by  the  postman  pursuant  to  its  direc- 
tion, at  the  prisoner's  lodgings,  alter  he  was  apprehended,  and 
during  his  confinement,  but  never  actually  in  his  custody,  could 
not  be  read  in  evidence  as  proof  of  his  knowledge  that  the  note 
was  forged.  (/)  But  in  Watson's  case,(m)  it  was  held  that  papers 
found  in  the  lodgings  of  a  conspirator  at  a  period  subsequent  to 
the  apprehension  of  the  prisoner,  might  be  read  in  evidence,  al- 
though no  absolute  proof  was  given  of  their  previous  existence, 
where  strong  .presumption  existed  that  the  lodgings  bad  not  been 
entered  by  any  one  in  the  interval  between  the  apprehension  and 
the  finding,  and  where  the  papers  were  intimately  connected  with 
the  objects  of  the  conspiracy  as  detailed  in  evidence,  (n)     Writ-  WH^"^    . 

*        '  found  in  pn- 

(k)  Rex  V.  Hunt,  SB.  &  A.  566,  confined  in  York  Castle,  for  some 

577.    I  Phil.  Et.  169.    See  also  Red-  time:  but  no  doubt  was  entertained 

ford  9.  Burley,  3  Stark.  N.  P.  C.  87,  as  to  the  admissibility  of  the  evidence. 

8S,  91.  Abbott,  C.J.9  also  observed,  that  an 

(t)  2  Stark.^  N.  P.  C.  137.  Lord  El-  assize  had   scarcely  ever  occurred, 

lenborough,^  in  giving  his  opinion  on  where  it  did  not  happen  that  part  of 

tiiis  point,  cited  a  case  from  recollec-  the  evidence  against  a  prisoner  con- 

tion,  where  a  botler  to  a  banker  at  sistedofproofuat  the  stolen  property 

Mallon,  had  been  taken  op  upon  sus-  was  found  in  his  house  after  his  ap- 

picion  of  having  committed  a  great  prehension, 
robbery ;  the  prisoner  had  been  seen         (J)  84  How.  St.  Tr.  468. 
near  the  privy,  and  this  circumstance         (k)  Hevey,  Beatty,  and  M^Carty^s 

having  excited  suspicion  in  the  minds  case,  1  Leach  835. 
of  the  counsel,  who  considered  the         (/)  Huet*s  case,  8  Leach  880. 
case  during  the  assizes  at  York;  at         (m)  8  Stark.  N.  P.  C.  140. 
their  instance,  search  was  made,  and         (ii)  A  letter  found  upon  the  prisoner 

in  the  privy  all  the  plate  was  found,  may  be  read,  but  it  is  no  evidence  of 

The  plate  was  produced,  and  the  pri-  the  facts  it  slates.    Thus,  on  an  in- 

soner  was  in  consequence  convicted)  dictment  against  a  person  employed 

he  had  been  separated  from  the  cus-  in  the  post-office  for  secreting  a  letter 

tody  of  the  plate,  since  he  had  been  containing  a  bill  of  exchange,  the 
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■onex^s  po8- 
aession  though 
not  published, 
maybe  read  if 
relevant  to  the 
chaiige  in  the 
indictment. 


Without  proof 
of  being  In 
prisoner's 
handwriting. 

On  an  indict- 
ment against  a 
county  for  not 
repairing  a 
bridge,  evi- 
dence may  be 
g^ven  that  in- 
dividuals have 
rep^red  it. 


Whether  pri- 
soner may  in 
his  defence 
give  evidence 
of  a  conspi- 
racy to  suborn 
witnesses 
against  him. 


ings  found  in  tlie  prisoner's  possession,  but  not  published^   if 

Slainly  connected  with  the  treasonable  design  charged,  are  evi- 
ence  of  such  design  upon  an  indictment  for  treason,  though  not 
published,  (o)  But  it  seems,  that  if  it  be  doubtful  whether  they 
are  so  connected,  they  are  not  admissible,  (jd)  In  Watson's  case, 
one  of  the  objections  made  to  the  admission  of  a  paper  found  in 
the  house  of  a  co-conspirator  was,  that  there  was  no  proof  that  it 
had  been  published ;  and  Sidney's  case  was  cited :  but  the  Court 
distinguished  that  case  from  the  present,  and  Abbott,  J.,  said, 
that  he  had  always  understood  the  ground  of  objection  in  Sidney's 
case  was,  not  that  the  papers  had  never  been  published,  but  that 
they  had  no  relation  to  tne  treasonable  practices  charged  in  the 
indictment,  and  he  referred  to  Mr.  East's  Pleas  of  the  Crown,  119, 
where  it  is  said,  *^  writings  plainly  applicable  to  some  treasonable 
"  design  in  contemplation,  are  clear  and  satisfactory  evidence  of 
*^  such  design,  although  not  published.  If,  say  Mr.  Justice  Foster, 
'^  and  Mr.  /ustice  Blackstone,  the  *  papers  found  in  Sidney's  closet 
'^  had  been  plainly  relative  to  the  other  treasonable  practices 
**  charged  in  the  indictment^  they  might  have  been  read  in  evi- 
**  dence  against  him.'  That  was  the  objection  which  had  con- 
*^  stantly  been  made  to  the  reception  of  the  evidence  in  Sidney's 

case.    The  paper  there  was  not  only  an  unpublished  paper,  but 

appeared  to  have  been  composed  several  years  before  the  crime 

charged  to  have  been  committed.  "(9) 

If  the  papers  found  in  the  prisoner  s  custody  be  plainly  relative 
to  the  design  charged,  they  may  be  read  in  evidence  without  any 
proof  of  the  handwriting  being  that  of  the  prisoner,  (r) 

On  an  indictment  against  a  county  for  not  repairing  a  public 
bridge,  the  defendants  may  shew  under  the  general  issue  that  the 
bridge  had  been  repaired  from  time  to  time  by  private  individuals : 
for  one  question  is,  whether  the  bridge  is  a  public  bridge ;  and 
upon  that  question  it  is  material  to  inquire,  by  whom  and  in  what 
manner  it  had  been  repaired,  with  a  view  of  ascertaining  whether 
those  repairs  were  adapted  to  the  service  of  the  public,  or  merely 
to  the  purposes  of  ornament  or  private  convenience.  («)  It  is  one 
medium  of  proof  to  shew  that  the  bridge  has  been  repaired  by  in- 
dividuals, though  that  alone  would  be  of  very  little  weight.(/) 

In  a  question  put  by  the  House  of  Lords  to  the  Judges,  in  the 
course  of  the  proceedings  in  the  Queen's  case,  it  was  assumed, 
that  proof  of  the  existence  of  a  conspiracy  between  the  prose- 
cutor and  others  to  suborn  witnesses  against  the  accused,  is  a 
legitimate  ground  of  defence.  Lord  Chief  Justice  Abbott,  in  deli- 
vering their  opinion,  observed,  that  the  Judges  understood  that 
such  an  assumption  had  been  made  in  the  question  put  to  them, 
and  that  the  House  did  not  ask  their  opinion  on  that  pohit  5  {u) 


a 


contents  of  the  letter,  ivhicb  was 
found  upon  him,  were  held  inadmis- 
sible to  prove,  that  the  biU  was  en- 
closed in  it.  Rex  v.  Flumcr,  Ross.  & 
Ry.  264. 

(0)  Rex  V.  WaUon,  «  Stark.  N.  P. 
C.  141. 

(p)  Ibid. 


(q)  SStark.N.  P.  C  147. 

(r)  lEasLP.C.  C.  U.S.  56.  p.  119. 

{9}  Rex  r.  (Inbab.)  Northampton- 
shire, 2  M.  &  S.  262. 

(0  I  Phil.  Ev.  139. 

(tt)  The  Queen's  case,  2  Brod.  & 
Binc^.  SIO,  311. 
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from  which  it  may  perhaps  be  inferred,  that  their  Lordships  had 
doubts  whether  such  a  defence  is  allowable. 

In  civil  suits,  as  the  evidence  is  to  be  confined  to  the  points  in  Evidence  of 
issue,  the  character  of  either  party  cannot  be  inquired  into,  unless  cJ^aractw- 
it  is  put  in  issue  by  the  nature  of  the  suit  itself,  (t;)     In  criminal  Character  of 
proceedings,  the  prosecutor  being  usually  also  a  witness,  his  cha-  proeecutor. 
racter  may  be  attacked  in  the  prisoner's  defence,  in  the  way  al- 
ready pointed  out,  as  applicable  to  the  impeachment  of  the  credit 
of  witnesses  generally.    In  the  particular  instance  of  an  indict- 
ment for  a  rape,  or  for  an  assault  with  an  intent  to  commit  a  rape, 
evidence  is  admissible  on  the  part  of  the  prisoner,  not  merely,  as 
in  the  case  of  an  ordinary  witness,  that  from  her  general  bad  cha- 
racter the  prosecutrix  ought  not  to  be  believed  on  her  oath, 
but  her  character  as  to  general  chastity  may  be  impeached  by 
general  evidence,  (ti;)     Evidence,  however,  of  particular  facts  to 
impeach  her  chastity  is  inadmissible,  (x)  and  her  cross-examina- 
tion for  the  purpose  of  impeaching  her  character  for  chastity, 
must  be  Conducted  accordiilg  to  the  rules  already  pointed  out,(y) 
to  which  other  cross-examinations,  tending  to  shake  the  credit  of 
a  witness,  are  subject. 

In  all  criminal  prosecutions  the  prisoner  is  always  permitted  to  Evidence  of 
call  witnesses  to  speak  to  his  general  character,  (a)  who  are  usu^ly  ^""^"^^ 
examined  in  his  behalf,  as  to  how  long  they  have  known  him,  and  §2ri  ^    ^' 
what  his  general  character  for  honesty,  humanity,  or  peaceable 
conduct,  (accorduig  to  the  nature  of  the  offence  charged)  has  been 
during  that  time.    The  enquiry  ought  manifestly  to  bear  some  ™J*  ^  ^^ 
analogy  and  reference  to  the  nature  of  the  charge  against  the  pri-  charge  5    * 
soner.     On  a  charge  of  stealing  it  would  be  irrelevant  and  absurd 
to  enquire  into  his  loyalty  or  humanity:  on  a  charge  of  high 
treason,  it  would  be  equally  absurd  to  inquire  into  his  honesty  and 
punctuality  in  private  dealings,  (a)     The  enquiry  must  also  be  must  not  refer 
made  with  reference  to  the  general  character  of  the  prisoner ;  for  J^^^*^'"*' 
it  is  general  character  alone  which  can  afford  any  test  of  general 
conduct,  or  raise  a  presumption  that  the  person,  who  had  main- 
tained a  fair  reputation  down  to  a  certain  period,  would  not  then 
begin  to  act  an  unworthy  part :  and,  therefore,  proof  of  particular 
transactions,  in  which  the  prisoner  may  have  been  concerned,  are 
not  admissible.  (£) 

It  has  been  usual  to  treat  the  good  char&cter  of  the  party  ac«-  Method  of 
cused  as  evidence  to  be  taken  into  consideration  only  in  doubtful  leaving  evi- 
cases.  Juries  have  generally  been  told  that  where  the  &ct8  proved  ^oQ^^cha^' 


(v)  1  Phil.  Ev.  164. 

(w)  Ante,  Vol.  I.  p.  663. 

(s)  Rex  V.  Hodgson,  Buss.  &  Ry. 
€.  C.  R.  21 1.     Ante^  Yol.  I.  563. 

(jf)  Ante,  p.  625,  et  seq. 

(«)  Formerly  evidence  of  tbe  pri- 
Soiier*8  gdod  chai^cter  was  admiltod 
ia  capital  cases  only/infav^remvHas, 
ttex  v.  Harris,  9  St.  Tr.  1038.  This 
evidence  is  now  admitted  in  all  pro- 
secutions which  subject  a  man  to  cor- 
poral puDisbraont  \  but  not  in  actions 
for  intormations  for  penalties,  though 


founded  on  the  fraudulent  conduct  of 
the  parties.  Peake^s  Bv.  7.  The  true 
line  .of  distinction,  €.  B*  Ejre  ob- 
served, is  this ;  in  a  direct  prosecu- 
tion for  a  crime  such  evidence  is  ad- 
missible ;  but  where  the  prosecution 
is  not  di  recti  J  for  the  crime  but  for 
the  penalty,  it  is  not.  Attomey-Oe- 
neral  v.  Bowmaui  cited  2  Bos.  &  Ful. 
582. 

(a)  1  Phil.  Ev.  166. 

(b)  hid. 
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ncterto  the     ^^e  such  as  to  satisfy  their  minds  of  the  guilt  of  the  party^  cha- 
^"'^'  racter  however  excellent  is  no  subject  for  Uieir  consideration ;  but 

that  when  they  entertain  any  doubt  as  to  the  guilt  of  the  party, 
they  may  properly  turn  their  attention  to  the  good  character  whidi 
he  has  received.  It  is,  however,  submitted  with  deference  that 
the  good  character  of  the  party  accused,  satisfactorily  established 
by  competent  witnesses,  is  an  ingredient  which  ought  always  to 
be  submitted  to  the  consideration  of  the  jury,  together  with  the 
other  facts  and  circumstances  of  the  case.  The  nature  of  the 
charge,  and  the  evidence  by  which  it  is.  supported,  wiU  often 
render  such  ingredient  of  little  or  no  avail ;  but  the  more  correct 
course  seems  to  be,  not,  in  any  case,  to  withdraw  it  from  consi- 
deration, but  to  leave  the  jury  to  form  their  conclusion,  upon  the 
whole  of  the  evidence,  whether  an  individual  whose  character  was 
previously  unblemished,  has  or  has  not  committed  the  particular 
crime  for  which  he  is  called  upon  to  answer. 
Prosecotor  The  prosecutor  cannot  enter  into  the  defendant's  character,  an- 

^not  Bh«^,^  less  the  defendant  enable  him  to  do  so,  by  calling  witnesses  in 
bad  chumcter.  support  of  it ;  and  even  then  the  prosecutor  cannot  examine  to 
particular  facts,  the  general  character  of  the  defendant  not  being 
put  into  issue,  but  coming  in  collaterally,  (c) 
SSiln'^for  fcl  ^P^"^  ^  indictment  under  stat.  7  &  8  Geo.  4.  c.  28.  s.  1 1.  for  a 
lony  must  be  felony  not  punishable  with  death,  after  a  previous  conviction  of 
proved  upon  felony,  the  prosecutor  must  prove  the  first  conviction  in  the 
for* a  wttbM^"''  co^rse  of  the  case  for  the  crown,  by  the  method  pointed  out  in  the 

qnent  one,  un-  Statute. 
deratat.7  &8 
Geo.  4.  c.  28. 


SECTION  III. 

tFhat  Allegations  must  be  proved,  and  what  may  be  refected. 

In  the  presetit  section  it  is  proposed  to  consider,  1st.  What 
allegations  in  an  indictment  must  be  proved  to  support  it,  and 
what  may  be  disregarded  in  evidence ;  and,  therewith,  of  the  sub- 
jects of  Surplusage,  and  the  divisibility  of  averments.     Sdly. 
M^th  what  precision  those  allegations,  which  cannot  be  diare- 
garded  in  evidence^  must  be  proved ;  and^  therewith,  of  the  sub- 
ject of  Variance, 
itt  Wbfttal-       l*'^*    What  allegations  must  be  proved^  and  what  may  be  dis- 
legationt  moat  regarded  in  evidence.    In  order  to  convict  a  man  of  an  offence,  all 
be  proved.       ^^  material  facts  which  constitute  the  offence,  and  which  are  ne- 
cessary to  enable  the  parlies  to  avail  themselves  of  the  verdict 
and  judgment,  should  the  same  charge  be  again  brought  forward, 
must  be  stated  upon  the  indictment ;  and  aU  these  requisite  alle- 


(c)  Bull.  N.  P.  990.  citing  Hunt  v.  Martin,  Cowp.  SSI. 
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gations  must  be  satisfied  in  evidence,  and  proved  as  laid.  But 
allegations  not  essential  to  such  a  purpose,  which  ipight  be  en- 
tirely omitted,  without  affecting  the  charge  against  the  prisoner, 
and  without  detriment  to  the  indictment,  are  considered  as  mere 
surplusage,  and  may  be  disregarded  in  evidence.  (;s)  Thus,  where  sarplusage. 
the  prisoner  was  charged  with  robbery  near  the  highway,  in  a  Examples  of 
case  that  occurred  soon  after  the  stat.  3  W.  &  M.  c.  9.  (which  surplusage. 
takes  away  clergy  from  all  robberies,  whether  near  the  highway 
or  elsewhere),  and  a  robbery  in  a  house  was  the  offence  proved^ 
all  the  Judges  were  of  opinion  that  the  prisoner  was  ousted  of  the 
benefit  of  clergy,  (a)  So  upon  an  indictment  which  charged  the  pri- 
soner with  robbing  a  person  in  a  field,  near  the  highway,  where 
the  jury  found  a  verdict,  "  guilty  of  the  robbery,  but  not  near 
the  highway,''  it  was  holden  by  all  the  Judges,  that  the  prisoners 
were  ousted. (&)  So  where  John  Pye  was  convicted  upon  an  indict- 
ment, which  charged  him  with  robbing  Robert  Fernyhough  i7i  the 
dwelling' house  of  Aaron  Wilday,  and  it  was  proved  that  the  rob- 
bery was  committed  in  a  house,  but  it  did  not  appear  who  was 
the  owner  of  it :  on  reference  to  the  Judges,  they  all  held  the 
conviction  proper.  (<:)  In  Susannah  Minton's  case,  the  indictment 
charged,  that  she  feloniously,  &c.  in  the  night  time  set  fire  to  the 
barn  of  P.  G.,  and  burned  the  same.  The  jury  found  the  pri- 
soner guilty  of  setting  fire  to  and  burning  the  ba^*n,  but  not  in  the 
night  time.  And  the  Judges  held  that  she  was  properly  con- 
victed, (rf)  Upon  an  indictment  on  the  statute  8  &  9  W.  3.  c.  26. 
8.  1.,  for  having  a  die  made  of  iron  and  steel  in  possession,  with- 
out lawful  authority,  the  Judges,  on  a  case  reserved  for  their 
opinion,  held,  that  as  it  was  immaterial  to  the  offence  of  what  the 
die  was  made,  proof  of  a  die,  either  of  iron  or  steel,  or  both, 
would  satisfy  this  charge,  (e)  So  in  the  case  of  Hickman  and 
Dyer,  where  the  indictment  was  upon  the  repealed  statute  4 
Geo.  2.  c.  32.  ^^  for  stealing  so  much  lead  belonging  to  the  Rev« 
G.  C.  W.,  and  then  and  there  fixed  to  a  certain  building  called 
Hendon  Church  :"  Buller,  J.,  thought  the  charging  the  lead 
to  be  the  property  of  any  one  was  absurd  and  repugnant,  pro- 
perty (in  this  respect)  being  only  applicable  to  personal  things; 
that  it  should  only  have  been  charged  to  be  lead  affixed  to  the 
church ;  and  that,  therefore,  the  allegation  as  to  property  ought 
to  be  rejected  as  surplusage.  (/) 

In  the  case  of  Rex  t;.  Holt,  which  was  an  ex-officio  informa- 
tion for  a  libel^  the  information  stated,  that  before  the  publishing. 

{%)  Rex  V.  Holt,  2  Leach  593.     1  (e)  Rex  v.  Oxford,  Russ.  &  Ry. 

Phil.  Ev.  196.  C.  C.  R.  382.    Rex  v.  Phillips,  ibid, 

(tf)  Ante^  p.  90.    Suromer's  case,  2  369. 

East.  P.  C.  c.  16.  8.  168.  p.  785.  (/)  2  East.  P.  C.  c.  16.  s.  31.  p. 

{b)  Ante^  p.   90.      Wardle's   case,  503.     On  the  authority  of  this  case, 

Russ.  &  Ry*  C.  C.  R.  9.  S.  C.  2  East.  Holroyd,  J.,  doubted  whether,  on  an 

P.  C.  c.  16.  s.  168.  p.  Ihb,  indrctment  on  the  repealed  stat.  3  W. 

(<?)  Pye's  case,  2  East.  P.  C.  c.  16.  &  M.  c.  9,  s.  5.  against  John  Healey^ 

s.  168.  p.  785,  786.  Ante^  p.  91*  S.  P.  for  stealing  in  a  lodging  let  to  him, 

by  all  the  Judges  in  Johnstone*s  case,  the  allegation  of  the  person  by  whom 

ibid.  the  lodging  was  let,  might  not  be  re- 

(d)  Minton*s  case,  2  East.  P.  C.  c.  jected  as  surplusage.  Rex  v.  Healey, 

81.  B.  5.  p.  1021.  Ry.  &  Mood.  C.  C.  R.  1. 
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of  the  libel^  the  King  had  issued  a  proclamatioii ;  that  after  the 
said  proclamation  had  been  issued,  divers  addresses  on  the  occa- 
sion of  such  proclamation  had  been  presented  to  his  Majesty  by 
divers  of  his  subjects :  it  then  proceeded  to  state,  that  the  de- 
fendant well  knowing  the  premises,  &c.,  but  intending  to  bring 
the  said  proclamation  into  contempt,  &c.,  and  to' stir  up  sedition, 
&c.  published  the  libel  in  question,  entitled  ^^  A  letter  addressed 
to  the  Addressers  on  the  late  proclamation,''  which  was  averred  to 
mean  his  said  Majesty's  proclamation,  alter  which  followed  the 
proclamation.  After  conviction,  it  was  objected,  on  behalf  of  the 
defendant,  that  there  was  no  legal  evidence  at  the  trial  to  prove 
that  the  addresses  had  been  presented  to  the  King.  BuUer^  J., 
after  stating  his  opinion  that  the  fact  had  been  sufficiently  proved, 
observed,  ^'  However,  on  this  information,  I  do  not  tiiink  the 
prosecutor  need  have  given  any  evidence  at  all  of  these  addresses ; 
the  averment  respecting  these  addresses  seems  unnecessary ;  for 
the  information,  after  stating  the  proclamation  and  the  addresses, 
charges  the  defendant  with  a  seditious  intent  to  bring  the  said 
proclamation  into  contempt,  without  noticing  the  addresses 
again.  The  distinction  between  material  and  inmiaterial  aver- 
ments is  perfectly  well  settled ;  if  the  averment  be  material,  that 
is,  if  it  be  connected  vrith  the  charge,  it  must  be  proved :  bat  if 
it  be  totally  immaterial,  and  if  the  libel  be  not  connected  with 
the  averment,  it  need  not  be  proved."  (^) 

In  considering  the  subject  of  surplusage,  it  must  always  be  re- 
membered, that  it  is  a  most  general  rule,  that  no  allegation,  whe- 
can  belScct-  *^^^  ncccssary  or  unnecessary,  which  is  descriptive  of  the  identity 
ed  which  is  of  that  which  is  legally  essential  to  the  charge  on  the  indictment, 
descriptive  of  can  ever  be  rejected.  Thus,  if  a  man  were  to  be  charged  with 
MiVth^ff'cB-  stealing  a  black  horse,  the  allegation  of  colour,  although  unneces- 
sential  to  the  sary,  yet  being  descriptive  of  that  which  is  material,  could  not 
charge.  be  rejected. (A)     So  where  the  prisoner  was  indicted  on  the  Black 

Act  for  maliciously  shooting  at  H.  Sandon  in  the  dwelling-house 
of  James  Brewer  and  Jofin  Sandy ;  and  it  appeared  upon  the 
evidence,  that  it  was  in  the  dwelling-house  of  John  Brewer  and 
James  Sandy ;  the  Court  held  the  variance  fatal,  and  said  that 
the  prosecutor  had  thought  proper  to  state  the  names  of  the 
owner  of  the  house  where  the  fact  was  charged  to  have  been  com- 
mitted ;  and  that  although  perhaps  that  averment  was  not  neces- 
sary, (the  statute  saying,  ^^  who  shall  maliciously  shoot  at  any 
person  in  any  dwelling-house  or  other  place) y  yet,  having  averred 
that  it  was  the  house  of  John  Brewer  and  James  Sandy,  he  was 
bound  to  prove  it  as  laid.(t)     So  upon  an  indictment  under  stat. 


Descriptive 
averments. 


ig)  Rex  V.  Holt,  5  T.  R.  446.  S.  C. 
fi  Leach  593.  See  also  Rex  v.  Phil- 
lips, 8  Campb.  74.    Ante,  Vol.  1. 55d. 

{h)  S  Stark.  Ev.  1531.  So  opon  aa 
indictment  for  stealing  four  live  tame 
turkeys,  the  Judges  held  that  the 
word  **  live  "  tein?  a  description  of 
the  quality  of  the  uiiiig  stolen,  could 
not  be  rejected  as  surplusage.  Rex 
V.  Edwards  and  Walker,  Russ.  &  Ry. 
€.  C.R.  497.  And  if  it  could  have  been 


so  rejected,  the  indictment  would  not 
have  been  supported  by  proof  of  steal- 
ing  dffai/ turkeys;  for  upon  a  geoenl 
statement  th^t  a  party  stole  an  aninal, 
it  is  intended  that  he  stole  it  aliveL 
Ibid. 

(0  Daroure^s  case,  1  Bast  P.  C 
415.  S.  C.  1  Leach  SSI.  Ante^  Vol. 
I.  593. ;  but  see  Pye'scase,  and  John* 
stone's  case,  anie^  p.  705. 


CHAP,  IT.  §  SJ     JVhat  Allegations  must  be  proved.  707 

57  Geo.  3.  c.  90.,  for  being  found  armed  with  intent  to  destroy 
game  in  a  certain  wood  ^^  called  the  old  walk  of  and  belonging  to, 
and  then  in  the  occupation  of,  John  James^  Earl  of  Waldegrave,'' 
it  was  proved  that  the  wood  in  question  was  in  the  occupation  of 
the  Earl  of  Waldegrave ;  but  it  was  also  proved  that  the  wood 
had  always  been  called  the  long  walk,  and  nad  never  been  called 
or  known  by  the  name  of  the  old  walk.  And  upon  a  case  re- 
served for  the  opinion  of  the  Judges,  it  was  held,  that  though  it 
is  not  necessary,  where  the  name  of  the  owner  or  occupier  of  the 
close  is  stated,  to  state  the  name  of  the  close  also,  yet  that  the 
averment  could  not  be  rejected,  and  the  variance  was  fatal.  (/) 
So  where  the  indictment  was  for  breaking,  &c.  the  house  of 
J.  Davis,  '^  with  intent  to  steal  the  goods  of  J.  Wakelin,  in  the 
said  house  being,'^  and  there  was  no  such  person  who  had  goods 
in  the  house,  but  J.  W.  was  put  by  mistake  for  J.  D. ;  the  pri- 
soner was  held  entitled  to  an  acquittal ;  and  it  was  ruled,  that  the 
words  "of  J.  W."  could  not  be  rejected  as  surplusage,  for  the 
words  were  sensible  and  material,  it  being  material  to  lay  truly 
the  property  in  the  goods  ;  and  without  such  words  the  descrip- 
tion of  the  offence  would  be  incomplete.  (Jt)  Tliis  is  not  like  the 
case  of  laying  a  robbery  in  the  dwelling-house  of  A.,  which  turns 
out  to  be  the  dwelling-house  of  B.,  because  that  circumstance  is 
perfectiy  immaterial  in  robbery.  (/)  Where  an  indictment  for 
stealing  a  bank-note,  described  it  as  signed  by  A.  Hoopety  for 
the  Governor  and  Company  of  the  Bank  of  England,  it  was  held 
b^  the  Judges,  on  a  case  reserved,  that  there  could  be  no  con- 
viction without  evidence  of  the  signature  being  by  ^.  Hooper. {m) 
So  the  name  of  the  person  in  whom  the  property  which  is  the 
subject  of  the  charge  is  laid,  or  on  whom  the  offence  is  stated  to 
have  been  committed,  cannot  be  rejected  as  surplusage,  but 
must  be  proved,  both  as  to  christian  and  surname,  according  to 
the  indictment ;  for  if  the  names  there  stated,  are  not  his  real 
names,  or  the  names  by  which  he  is  usually  known,  the  pri- 
soner must  be  acquitted.  (71)  But  if  there  be  a  sufficient  descrip- 
tion of  the  person  and  degree  of  the  owner  of  the  property, 
which  is  supported  in  evidence,  any  subsequent  addition  may, 
it  seems,  be  rejected  as  surplusage.  Thus,  where  in  an  in- 
dictment for  larceny,  before  the  Irish  union,  the  goods  stolen 
were  stated  to  be  the  property  of  James  Hamilton,  Esq.  com* 
monly  called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,  and 
it  appeared  in  evidence,  that  the  prosecutor  was  an  Irish  peer, 
viz.  Earl  of  Clanbrassil,  in  Ireland,  the  Judges,  on  a  case  re- 
served, were  of  opinion  that,  though  the  correct  mode  of  describ- 
ing the  person  of  the  prosecutor  would  have  been  "  James  Hamil- 
"  ton,  Esq.  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,"  yet 
as  "  James  Hamilton,  Esq.  was  a  sufficient  description  of  his  per- 
^^  son  and  degree,  the  subsequent  words  commonly  called  Earl  of 

0*)  Rex  V.  Owen  and  Prickett,  Ry.  p.  37. 

&  Mood.  C.  C.  R.  1 1 8.  (0  Ibid. 

(Ar)  Jenk's  case,  2  East  P.  C.  c.  15.  (m)  Rex  v.  Craven,  Russ.  &  Ry. 

s.  25.  p.  514.    So  also  on  an  indict*  C.  C.  R.  14. 

ment  for  burglary,  where  the  name  (n)  Scepo«t.p.  714.  asto  yartances  « 

of  the  owner  of  the  dwell ine-house  is  in  respect  of  the  name  of  the  party 

niif-stated,  the  error  is  fatal.    Ante^  injured. 
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Conviction 
pro  tanto. 


It  is  sufficient 
to  prove  so 
much  of  tbe 
indictment  as 
constitutes  a 
crime  punish- 
able by  law. 


^^  Clanbrassil^  in  the  kingdom  of  Ireland/'  might  be  rejected  as 
8urphisage.(o)     ' 

Although  it  be  true,  as  above  stated,  that  in  order  to  convict  a 
man  of  an  offence,  that  offence  must  be  completely  averred  in 
the  indictment,  and  the  evidence  must  correspond  with  and  sup- 
port the  whole  of  the  material  averments,  yet  it  by  no  means  fol- 
lows,  that  it  is  necessary  to  prove  the  offence  cTiargcd  in  the  in- 
dictment to  the  whole  extent  laid:  for  it  is  fully  settled,  that  in 
criminal  cases,  it  is  sufficient  for  the  prosecutor  to  prove  so  much 
of  the  charge  as  constitutes  an  offence  punishable  by  law.(p} 
^^  The  distinction,  said  Lord  Ellenborough,  in  the  case  of  Rex  v. 
^^  Hunt, (9)  runs  through  the  whole  criminal  law,  and  it  is  in- 
"  variably  enough  to  prove  so  much  of  the  indictment  as  shews 
"  that  the  defendant  has  committed  a  substantive  crime  therein 
^*  specified/ '(r)  On  a  charge  of  petit  treason,  if  the  killing  with 
malice  is  proved,  but  no  circumstances  of  aggravation  are  proved 
to  make  the  offence  treasonable^  the  prisoner  may  be  found  guilty 
of  the  murder. (^)     If  A.  be  charged  with  the  murder  of  B.,  t.  e. 


(0)  Rex  V,  Mary  Graham,  2  Leach 
547.  From  ^hat  is  said  in  the  latter 
part  of  the  opinion  of  the  Judges,  as 
delifered  by  Baron  Perryn,  it  is  not 
clear  whether  their  Lordships  thought 
the  words  stated  above  should  be  re- 
jected as  surplusage,  or  only  the 
words  *'  commonly  called."  In  a 
case  before  Mr.  Justice  Burrough, 
where  the  prisoner  was  indicted  for 
stealing  goods,  laid  to  be  the  pro- 
perty of  Andrew  Wm.  Gother,  Esq. 
aiid  it  appeared  on  the  cross-examin- 
ation of  the  prosecutor,  that  he  was 
not  an  esquire,  whereupon  it  was  ob- 
jected that  it  was  a  fatal  variance; 
the  learned  Jud^e  over-ruled  the  ob- 
jection, and  held  that  the  addition  of 
esquire  to  the  name  of  the  person  in 
whom  the  property  was  laid,  was 
mere  surplusage,  Rex  v.  Ogilvie,  8 
Carr  &  P.  230.  It  has  been  said, 
however,  that  where  th?  person  in- 
jured has  a  name  of  dignity,  asa  peer, 
baronet,  or  knight,  he  should  be  de- 
scribed by  it;  and  that  if  be  be  de- 
scribed as  a  knight,  when  in  fact  he  is 
a  baronet,  or  the  contrary,  the  vari- 
ance would  be  fatal ;  because  a  name 
of  dignity  is  not  merely  an  addition, 
but  is  actually  part  of  the  name, 
Arcbb.  Cr.  P.  II. 

(p)  4B.  &  C.  330.  Rex  v.  Hoi- 
lingberry.  This  rule,  however,  must 
be  understood,  as  it  should  seem, 
with  this  qualification  ;  that  if  a  pri- 
soner be  mdicted  for  murder  or  fe- 
lony, he  cannot  be  convicted  of  a 
misdemeanor.  Thus,  where  upon  the 
facts  stated  upon  a  special  verdict, 
upon  an  indiclnlent  for  felony,  the 
Court'  of  King's  Bench  was  of  opi- 


nion, that  the  prisoner  could  not  be 
convicted  of  felony,  the  Chief  Justice 
(Sir  Wm.  Lee,)  started  a  question, 
whether,  as  the  case  amounted  un- 
doubtedly to  a  great  misdemeanor, 
they  could  not  give  judgment  as  for 
a  trespass:  and  the  counsel  for  the 
crown,  in  support  of  the  power  of  the 
Court  to  do  so,  cited  2  Hawk.  440., 
and  Cro.  Jac.  497.  Martin  Leeser*8 
case,  1  And.  351.  Kel.  29.  Dalt.  331. 
E  contra^  it  was  insisted  that  by  this 
means  a  defendant  would  be  deprived 
of  many  advantages;  for  if  he  was 
indicted  properly,  he  miffht  have 
counsel,  a  copy  of  his  indictment, 
and  a  special  jury.  The  Court  or- 
dered the  nrisoncr  to  be  discharged; 
and  said,  tnat  in  the  cases  cited  fr^ 
rege,  the  Judges  appear  to  have  been 
transported  with  zeal  too  far.  Rex  v. 
Westbeer,  2  Stra.  1 133.  S.  C.  1  Leach 
12. 

(q)  2  Campb.  585. 

(r)  Tbe  same  distinction  applies  to 
the  averments  in  the  indictment  If 
an  offence  sufficient  to  maintain  the 
indictment  be  well  laid,  it  is  enough, 
though  other  matters  which  would  in- 
crease the  offence  are  ill  averred.  In 
a  civil  action,  where  one  part  of  the 
declaration  is  ill,  and  the  jury  find 
entire  damages,  the  judgment  most 
be  arrested;  because  the  Court  can- 
not apportion  them:  but  in  indict- 
ments the  Court  assesses  the  fine,  and 
they  will  set  it  only  according  to 
those  facts  which  are  well  laid*  Keg, 
t;.  Ingram,  1  Salk.  384. 

(«)  Case  of  Swan  and  Jefferys,  FosL 
104.     1  Phil.  £t.  193. 


CHAP.  lY.  $  3.]  What  Allegations  must  be  proved. 


709 


with  feloniously  killing  B.  of  malice  prepense^  and  all  but  the  fact 
of  malice  prepense  be  proved,  A,  may  clearly  be  convicted  of 
manslaughter ;  for  the  indictment  contains  all  the  allegations  es- 
sential to  that  charge;  A.  is  fully  apprized  of  the  nature  of  it,  the 
verdict  enables  the  Court  to  pronounce  the  proper  judgment,  and 
A.  may  plead  his  acquittal  or  conviction  in  bar  of  any  subsequent 
indictment  founded  on  the  same  facts.  (/) 

On  an  indictment  for  burglary  and  stealing  goods,  if  it  appear 
that  no  burglary  was  committed,  as  where  the  breaking  and  enter- 
ing were  not  in  the  night,  or  on  a  charge  of  robbery,  where  the 
property  was  not  taken  from  the  pei*son  by  violence,  or  by  putting 
in  fear,  the  prisoner  may  be  found  guilty  of  the  simple  larceny 
only.(tt) 

On  an  indictment*  for  stealing  in  a  dwelling-house,  persons 
being  therein  and  put  in  fear,  the  prisoner  may  be  convicted  of 
simple  larceny,  (j:)  And  in  all  complicated  larcenies,  the  prisoner 
may  be  acquitted  of  the  circumstances  of  aggravation,  as  the  feac 
or  violence,  and  found  guilty  of  the  simple  larceny,  (j^)  So  upoa 
an  indictment  for  horsestealing,  there  may  be  a  conviction  for 
simple  larceny,  (s)  So  if  a  man  be  indicted  upon  the  statute  of 
1  Jac.  of  stabbing  contra  formam  staiuti^  the  jury  may  acquit 
him  upon  the  statute,  and  find  him  guilty  of  manslaughter  at 
common  law.  (a)  And  if  ^  man  be  indicted  of  stealing  of  goods  of 
the  value  of  ten  shillings,  the  jury  may  find  him  guilty  only  of 
goods  to  the  the  value  of  sixpence,  and  so  guilty  only  of  petty 
larceny.  (6)  If  an  indictment  for  treason  charge  several  overt 
acts,  it  is  sufficient  to  prove  one.  (c)  If  the  indictment  charges,  insUDccs  of 
that  the  defendant  did,  and  caused  to  be  done,  a  particular  act,  ^^ent^^*  *^*'" 
as  *'  forged,  and  caused  to  be  forged,"  it  is  enough  to  prove  either 
one  or  the  other,  (c/)  If  the  defendant  is  charged  with  composing, 
printing,  and  publisliing,  a  libel,  he  may  be  convicted  only  of 


(0  4  Stark.  £v.  15S9.  Mackallej's 
case,  9  R«p.  67  b.  Co.  Litt.  282  a. 
Gilb.  Ev.  2S3. 

(«)  2  Hale  P.  C.  S02.  1  Phil.  Ev. 
193.    So  where  the  prisoners  were  ac- 

3uitted  of  the  burcrlarj,  upon  an  in- 
ictroent  for  a  burglary  and  larceny, 
and  found  guilty  of  stealing  in  the 
dwelling-house  to  the  amount  of 
forty  shillings,  it  washolden  that  they 
were  excluded  from  their  clergy, 
though  there  was  oo  separate  and  dis- 
tinct count  in  the  indictment  on  the 
statute  12  Ann.  c.  7.  now  repealed  by 
Stat.  7  &  S  Geo.  4.  c.27.  and  the  Judges 
were  of  opinion,  that  the  indictment 
contained  every  charge  that  was  ne- 
cessary in  an  indictment  upon  that 
statute.  Ante^  p.  52.  Rex  v.  Withal 
and  another,  1  Leach  88. 

(x)  Ante,  p.  50.  Rex  v.  Ethering- 
ton,  2  Leach  671.  S.  C.  2  East.  P.  C. 
635. 

(y)  2  East.  P.  C,  784.  But  where, 
upon  an  indictment  for  robbery  from 


the  person,  a  special  verdict  was 
founa,  stating  facts  which  in  judg- 
ment of  law  did  not  amount  to  a 
taking  from  the  person,  but  shewed 
a  larceny  of  the  party*s  goods ;  yet 
as  the  only  doubt  referred  to  the 
jury  was,  whether  the  prisoners  were 
or  were  not  guilty  of  the  felony  and 
robbery  charged  against  them  m  the 
ipdictment,  the  Judges  thought  that 
judgment  as  of  larceny  could  not  be 
given  upon  that  finding;  but  they 
remandcMi  the  prisoners  to  be  tried 
upon  another  indictment  for  that 
offence.    Jbid, 

(z)  Rex  V.  Beaney,  Russ.  &  Ry. 
416. 

(a)  2  Hale  P.  C.  S02. 

\b)  Ibid,    The  distinction  between 

grand  and  petit  larceny  is  abolished 
y  7&  8Geo.  4.  c.  29. 
(c)  Post  194. 

{d)  By  Lord  Mansfield  in  Rex  v. 
Middlehurst,  I  Burr.  400. 


IllO 
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the  printing  and  publishing,  (e)     So  where  the  prisoner  was  in- 
dicted for   having  published  a  libel  of  and  concerning  certain 
magistrates,  with  intent  to  defame  those  magistrates,  and  also 
with  a  malicious  intent  to  bring  the  administration  of  justice  into  ^ 
contempt;  Bayley,  J.,  inforn^ed  the  jury,  that  if  they  were  of 
opinion  that  the  defendant  had  published  the  libel  with  either  of 
those  intentions,  they  ought  to  find  the  prisoner  guilty.  (/)  Where 
the  indictment   charged  the   prisoner  with  having  assaulted   a 
female  child,  with  intent  to  abuse  and  carnally  to  know  her ;  and 
the  jury  found  that  the  prisoner  assaulted  the  child  with  intent  to 
abuse  her,  but  negatived  the  intention  charged  camailly  to  know 
her ;  Holroyd,  J.,  held  that  the  averment  of  intention  was  divisi- 
ble, and  that  the  prisoner  might  be  convicted  of  an  assault  with 
intent  to  abuse  simply,  (f)     On  an  indictment  on  the  7^^0.3. 
c.  50.  8.  L  stating  the  prisoner  to  have  been  employed  in  two 
branches  of  the  post-office,  proof  of  his  having  been  employed  in 
either,  was  held  sufficient.  (A)     And  in  the  same  case,  the  letter 
embezzled  having  been  described  in  the  indictment  as  having  con- 
tained several  notes,  proof  of  its  having  contained  any  one  of  them 
was  held  sufficient,  (e)     Upon  an  indictment  for  obtaining  money 
under  false  pretences,  it  is  not  necessary  to  prove  the  whole  of  the 
pretence  charged,  proof  of  part  of  the  pretence,  and  that  the  mo- 
ney was  obtained  by  such  part  is  sufficient. (y)     So  an  indictment 
for  embezzling  need  not  specify  the  exact  sum  embezzled :  as 
where  the   indictment   charged   the  prisoner   with   embezzling, 
among  other  things,  notes  for  one  pound  each,  and  evidence  was 
given  that  there  were  one  pound  notes  ia  the  sum  of  money  embez- 
zled; this  was  held  to  support  the  indictment.  (A)  Where  an  infor- 
mation for  publishing  a  malicious  and  seditious  libel,  contained  an 
averment  that  outrages  had  been  committed  in  and  in  the  neigh- 
bourhood of  Nottingham ;  it  was  held  that   such  averment  was 
divisible,  and  that  it  need  not  be  proved  that  they  had  been  com- 
mitted in  both  places.  (/)     But  if  it  be  necessary  to  state  a  pre- 
scription in  an  indictment,  such  prescription  must  be  proved  to 
the  whole  extent  laid ;  otherwise  the  consequence  might  be,  that 
the  record  would  be  evidence  of  a  right  which  had  been  expressly 
disproved  at  the  trial,  (m) 
Joint  oflFence        Where  the  indictment  charges  several  with  a  joint  offence,  any 
charged  a-       one  of  them  alone  may  be  found  guilty.  But  they  cannot  be  found 
Md^onrilone  S^^J  separately  of  separate  parts   of  the  charge,  and  if  two  be 
conyicted.        80  found  guilty  separately,  a  pardon  must  be  obtained,  or  noUe 


{e)  Rex  V.  Hunt,  2  Campb.  583. 
Rex  V.  Williams,  Ibid.  646. 

(f)  Rex  V.  Evans,  3  Stark.  N.  P.  C. 

85. 

(g)  Rex  V,  Dawson,  3  Stark.  N.  P. 
C.  62. 

{h)  Rex  V.  Ellins,  Russ.  &  Ry.  C.  C. 
R.  188.  Jnte,  p.  233.  And  see 
Shaw's  case,  ibid. 

(t)  Ibid. 

ij)  Rex  V.  Hill,  RusB.  &  Ry.  C  C. 
R.  190.    Ante^p.  311. 

{k)  llarsou's  case,  Russ.  &  Ry.CC.R. 


303.  So  on  an  indictment  for  extortion, 
alleging  that  the  defendant  extorted 
twenty  shillings,  it  is  sufficient  to 
prove  that  be  extorted  one  sbillior. 
Per  Holt,  J.  Rex  v.  Burdett.  IA. 
Raym.  149.  See  also  Rex  o.  Gilhain* 
6  T.  R.  265.  Serjeant  o.  Tilbury,  16 
East  41 6.  Rex  v.  Bill  and  Othen»  1 
Stark.  N.  P.  C.  369. 

(0  Rex  V.  Sutton,  4  M.  &  S.  539. 

(in)  Rex  V.  Marquis  of  BuckJB|^ 
ham,  4  Campb.  189. 
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prosequi  entered,  as  to  the  one  who  stands  second  upon  the  yer-» 
diet,  before  judgment  can  be  given  against  the  other.  Thus, 
where  two  persons,  Hempstead  and  Hudson,  were  indicted  upon 
the  statute  of  Anne  for  stealing  in  a  dwelling-house  to  the  value 
of  6/.  10^.,  and  the  jury  found  Hempstead  guilty  as  to  part  of 
the  articles  of  the  value  of  6/.,  and  Hudson  guilty  as  to  the  re- 
sidue; the  Judges  (upon  a  case  reserved)  held,  that  judgment 
could  not  be  given  against  both,  but  that  upon  a  pardon  or  nolle 
prosequi  as  to  Hudson,  it  might  be  given  against  Hempstead,  (n) 

2dly«  It  is  to  be  considered  with  what  precision  of  proof,  those  2dly.  With 
allegations,  which  cannot  be  disi*egardea  in  evidence,  must  be  ^on'of^roof 
supported ;  or  in  other  words,  what  is  a  fatal  variance  between  a  the  aiiegaUoos 
material  averment  in  an  indictment,  and  the  evidence  adduced  in  ^^^ch  cannot 
support  of  it.  The  general  rule  on  this  subject  is,  that  a  vari-  in^^jcnce^ 
ance  between  the  indictment  and  the  evidence  is  not  material  must  be  sup- 
provided  the  substance  of  the  matter  be  found.  («)  ported,  and 

Upon  this  principle  where  an  indictment  for  the  murder  of  a  j^H,^     *' 
Serjeant  at  mace  of  the  city  of  London  supposed  that  the  sheriff  of  ^^^^  [1^^^  j^ 
London,  upon  a  plaint  entered,  made  a  precept  to  the  serjeant  at  vUl  be  suffi- 
mace  to  arrest  the  defendant,  and  it  appeared  that  there  was  not  cicnt  to  prove 
any  such  precept  made,  and  that,  by  the  custom  of  London,  after  ^f \hc  Usuc?^ 
the  plaint  entered,  any  serjeant  ex  officio,  at  the  request  of  the 
plaintiff,   might  arrest  a  defendant,  absque  aliquo  praecepto,  are 
tenus  vel  aliter,  it  was  holden  that  this  statement  of  the  precept 
was  but  circumstance  not  necessary  to  be  supported  in  evidence, 
and  that  it  was  sufficient  if  the  substance  of  the  matter  were  proved 
without  any  precise  regard  to  circumstance.   (£)     In  an  indict- 
ment for  perjury  in  an  answer  to  a  bill  in  Chancery,  the  bill  was 
stated  to  have  been  filed  by  A.  against  B.  (the  present  defendant) 
and  another  ;  it  appeared  in  evidence  that  it  was  filed  against  B.,  C, 
and  D.  but  the  perjury  was  assigned  on  a  part  of  the  answer  which 
was  material  between  A.  and  B. ;  and  Lord  EUenborough  held  this 
not  to  be  a  fatal  variance,  (c) 

And  with  respect  to  the  proof  of  the  offence  charged  the  rule  is  Proof  of  of- 
universal,  that  it  is  sufficient  if  the  evidence  agree  in  substance  ^^^^  ch«g€d. 
with  the  averments  in  the  indictment.  Thus  on  an  indictment  for 
murder,  it  will  be  sufficient  if  the  manner  of  the  death  proved  agree 
in  substance  with  that  which  is  charged.  Therefore  if  it  appear 
that  the  party  were  killed  by  a  different  weapon  from  that  des- 
cribed, it  will  maintain  the  mdictment :  as  if  a  wound  or  bruise 
alleged  to  have  been  given  with  a  sword  be  proved  to  have  been 
given  with  a  staff  or  axe ;  or  a  wound  or  bruise  alleged  to  have  been 
given  with  a  wooden  staiF,  be  proved  to  have  been  given  with  a 
stone.  So  if  the  death  be  laid  to  have  been  by  one  sort  of  poison- 
ing, and  it  turn  out  to  have  been  by  another,  the  difference  will  not 
be  material.  (cQ     But  if  a  person  be  indicted  for  one  species  of 

(fi)  Rex  v.  Hempstead,  Ross.  &  Ry.         (e)  Rex  o.  Benson,  9  Campb.  508. 
C.  C.  R.  344.    Ante^  54.  S.  P.  by  Abbott,  C.  J.    Rex  v.  Pow- 

(a)  lEast.  P.  C.  c.  6.  s.  115.  p.      ell,  Ry.  &  Mood.N.  P.  C.  101. 

345.  {d)  Antby  fol.  l.p.  467.    So  where 

(b)  Rex  0.  Mackally,  9  Co.   67  a.      an  indictment  on  stat.  43  Geo.  3.  c. 
Ante^  vol.  1.  p.  474.  58.  s.  9.  charged  the  prisoner  with 
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killing,  as  by  poisoning,  he  cannot  be  convicted  by  evidence  of  a 
species  of  death  entirely  diflFerent,  as  by  shooting,  starying,  or 
strangling,  (e)  So  upon  an  indictment  against  Matthew  Kelly  for 
murder,  the  charge  was  that  the  prisoner  with  a  certain  piece  of 
brick,  which  he  then  and  there  held  in  his  right  hand,  struck  and 
beat  the  deceased,  thereby  giving  to  him  with  the  piece  of  brick 
aforesaid,  one  mortal  wound  and  fracture,  of  which  he  died :  it 
appeared  probable  upon  the  evidence,  not  that  the  prisoner  struck 
with  the  piece  of  brick,  but  that  he  struck  with  his  fist,  and  that 
the  deceased  fell  from  the  blow  upon  the  piece  of  brick,  and  that 
the  fall  upon  the  brick  was  the  cause  of  the  death.  The  jury  found 
that  this  was  the  case.  As  the  indictment  contained  no  charge  of 
throwing  the  deceased  down,  the  learned  Judge  who  tried  the  pri- 
soner inclined  to  think  the  evidence  did  not  correspond  with  the 
charge,  and  reserved  the  point  for  the  consideration  of  the  Judges ; 
who  were  unanimously  of  opinion  that  the  means  of  death  were  not 
truly  stated,  and  that  the  variance  was  fatal.(/)  So  where  the  in- 
dictment stated  that  the  prisoner  assaulted  the  deceased,  and  struck 
and  beat  him  on  the  head,  and  then  and  there  gave  him  divers  mortal 
blows  and  bruises  of  which  he  died  ;  and  the  evidence  was  that  the 
prisoner  knocked  the  deceased  down  by  a  blow  on  the  head,  and  that 
in  falling  down  upon  the  ground  he  received  the  injury  which  caused 
his  death ;  the  judges  in  this  case  also  held  that,  the  cause  of  death 
not  being  trUly  stated,  the  prisoner  could  not  be  convicted. C^)  If  the 
indictment  charges  that  A.  gave  the  mortal  blow,  and  that  B.  and 
C.  were  present,  aiding  and  abetting,  &c.,  but  on  the  evidence  it 
appears  that  B.  struck,  and  that  A.  and  C.  were  present,  aiding, 
&c.  this  is  not  a  material  variance,  for  the  stroke  is  adjudged  in  law 
to  be  the  stroke  of  every  one  of  them,  and  is  as  strongly  the  act  of 
the  others,  as  if  they  all  three  had  held  the  weapon,  and  had  alto- 
gether struck  the  deceased.  The  identity  of  the  person,  supposed 
to  have  given  the  stroke,  says  Mr.  Justice  Foster,  is  but  a  circum- 
stance, and  in  this  case  a  very  immaterial  one.  (A) 

"  The  cases  which  relate  to  the  necessity  of  proving  particular 
"  averments,"  said  Mr.  Justice  Chambre  in  the  case  of  Turner  v. 
Eyles,  (fl)  **  only  distinguish  between  that  which  is  material^  and 
"  that  which  is  impertinent  5  but  make  no  distinction  between  that 


haTing  administered  to  a  woman  a 
decoction  of  a  certain  shrub  called  sa- 
vin ;  and  it  appeared  upon  the  evi- 
dence that  the  prisoner  prepared  the 
medicine  which  be  administered,  by 
pouring  boil  in?  water  on  the  leaves 
of  a  shrub ;  the  medical  men  who 
were  examined  stated,  that  such  a 
preparation  is  called  an  irtfuiion^  and 
not  a  decoction,  (which  is  made  by 
boiling  the  substance  in  the  water)  $ 
upon  which  the  prisoner's  counsel  in- 
sisted that  he  was  tntitled  to  an  ac- 
quittal, on  the  ground  that  the  me- 
dicine was  mis-described.  But  Law- 
rence, J.,  overruled  the  objection, 
and  said  that  infusion  and  decoction 


are  efusdem  generis^  and  that  the  va- 
riance was  immaterial ;  that  the  ques- 
sion  was,  whether  the  prisoner  ad- 
ministered any  matter  or  thing  to  the 
woman  to  procure  abortion,  Rex  0. 
Phillips,  S  Campb.  74. 

(e)  See  the  cases  on  this  subject 
collected,  ante^  vol.  1.  p.  467. 

(/)  Rex  V,  Matthew  Kelly,  Ry.  fs 
Mood.  C.  C.  R.  113. 

(g)  Rex  V,  Thompson,  Ry.  &  Mood. 
N.  P.  C. 

(/i)  ^nte^  vol.  1.  p.  4S2.  Rex  r. 
Mackally,  9  Rep.  67  b.  Fost.  351.  1 
Phil.  Ev.  194. 

(a)  3  B.  &  P.  463. 
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^^  which  is  indacement,  and  that  which  is  the  immediate  cause  of 
*' action."  The  same  learned  Judge  in  Smith  t^.  Taylor,  (6)  observed 
that  ^^  the  rules  of  evidence,  as  applicable  to  the  allegations  of  a 
^^  declaration,  depend  upon  the  way  in  which  the  facts  alleged  are 
*'  introduced  5  if  they  be  mere  matters  of  inducement,  they  do  not 
'^  require  such  strict  proof  as  those  allegations  which  are  precisely 
"  put  in  issue  between  the  parties."  And  Mr.  Justice  BuUer  in 
Gwinnet  v,  Phillips,  (c)  laid  down  that  averments  which  are  mere- 
ly inducement  need  not  be  precisely  proved.  The  result  of  these 
authorities  appears  to  be,  that  there  is  no  difference  between  sub- 
stantive averments  and  those  which  are  only  inducement,  as  to 
the  necessity  of  proving  them  in  some  degree :  but  that  the  latter 
do  not  require  such  strict  proof  as  the  former,  {d) 

But  any  difference  in  substance  between  the  statements  in  the  iMtaocey  of 
indictment  and  the  evidence,  as  to  the  offence  charged,  will  be  ^****  ^'"* 
fatal.  Thus  where  an  indictment  for  obtaining  money  under  false 
pretences  stated  that  the  defendant  pretended  he  had  paid  a  sum 
of  money  into  the  Bank  of  England;  and  it  appeared dn  evidence 
that  he  said  generally,  the  money  had  been  paid  into  the  Bank 
of  England,  Lord  Ellenborough  held  it  a  fatal  variance,  and  ac- 
quitted the  defendant,  (t)  Where  the  prisoner  was  indicted  (on 
the  repealed  statute  15  Geo.  2.  c.  34.)  for  stealing  a  cow,  and  it 
appeared  in  evidence  that  the  animal  stolen  was  a  heifer,  it  was 
holden  a  fatal  variance  by  the  twelve  Judges,  who  were  of  opi- 
nion that  as  the  statute  mentioned  both  heifer  and  cow,  it  must  be 
considered  as  using  one  term  in  contradistinction  to  the  other.O*) 
Upon  the  same  principle,  where  two  prisoners  were  tried  on  the 
above-mentioned  statute,  on  a  charge  of  stealing  five  sheep,  and 
upon  the  evidence  they  appeared  to  be  lambs,  the  Judges  held 
that  the  prisoners  could  not  be  convicted,  as  the  statute 
mentioned  both  sheep  and  lambs.  (Jc)  So  where  on  an  indict- 
ment under  Lord  £llenborough's  act  the  prisoner  was  charged  with 
aitting  I.  S.,  and  the  evidence  was  that  the  wounds  were  inflicted 
by  stabbing  and  not  by  cutting,  the  Judges  held  that  as  the  sta- 
tute uses  the  alternative  ^^  stab  or  cutj'  the  variance  was  fatal.  (/) 
If,  on  an  indictment  for  perjury,  the  oath  is  stated  to  have  been  taken 


(b)  1  N.  R.  «n). 

\c)  ST.  R.  646. 

{d)  See  ace.  1  Phill.  Et.  195.  But 
Mr.  Starkie  in  his  Treatise  on  Evi- 
dence, p.  155).  n.  {x)  observes  that 
the  distinction  between  the  gist,  and 
that  which  is  the  inducement  is  not 
always  clear.  If  by  inducement  such 
averments  only  be  meant  as  are  not 
material,  but  which,  if  struck  out, 
would  leave  a  valid  charge  behind, 
there  is  no  question:  but  if  the  term 
include  essential  and  material  aver- 
ments, then  proof  being  necessary, 
iegal  proof  is  essential,  and  that  must, 
it  should  seem,  depend  upon  the  na- 
ture of  the  allegation  itself,  and  not 
upon  it*s  mere  order  or  connection  in 
point  of  time,  or  otherwise,  with 
other  material  averments.     On  the 


other  hand,  it  is  certain,  that  when- 
ever an  allegation  is  material  and  es- 
sential, whether  it  fall  within  the 
scope  of  the  term  inducement,  or 
not,  or  whatever  its  connection  may  be 
in  the  order  of  time,  or  otherwise, 
with  the  other  essential  averments, 
it  must  be  proved  according  to  the 

Srecise  and  particular,  though  super- 
uous,  description  with  which  it  is 
encu  mbered .   Ibid, 

(t)  Rex  V.  Plestow,  1  Campb.  494. 

\j)  Cook's  case,  i  Leach  105.  2 
East  P.  C.  c.  16.  s.  48.,  ante  p.  185. 

{k)  Rex  V.  Loom,  Crisp,  and  Bax- 
ter, Ry.  &  Mood.  C.  C.  R.  162. 

(I)  Rex  V,  M'Dermot,  Russ.  ft  Ry. 
C.  C.  R.  356.  See  also  Rex  v,  Doug- 
lass, ante^  308. 
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at  the  assizes,  before  Justices  assigned  to  take  the  said  assizes,  it 
will  be  a  fatal  variance  if  the  oath  was  administered  when  the  Judge 
was  sitting  under  the  commission  of  Oyer  and  Terminer,  and  gaol 
delivery,  (a)  In  an  indictment  on  the  43  Geo.  3.  c.  58.  the  in- 
tent laid  was  to  murder,  to  ^disable,  or  do  some  grevious  bodily 
harm ;  the  intent  found  by  the  jury  was  to  prevent  being  apprehen- 
ded ;  it  was  held  by  the  Judges  on  a  case  reserved,  that  a  con- 
viction  could  not  be  supported,  {b)  Where  the  prisoner  was 
charged  with  being  at  large  after  an  order  for  his  transportation, 
and  the  indictment  stated  that  his  Majesty  extended  his  mercy  to 
him  upon  condition  of  his  being  transported  for  life  beyond  the 
seas :  and  it  appeared  in  evidence  that  the  condition  upon  which  he 
received  the  royal  mercy  was  not  general,  as  the  indictment  stated, 
but  specific,  that  he  should  be  transported  to  New  South  Wales  or 
some  of  the  islands  adjacent,  the  Judges  held  the  conviction 
wrong,  (c) 

The  name  of  any  party  whose  existence  is  essential  to  the 
charge  miht  be  proved  in  conformity  to  that  laid  in  the  in* 
dictment,  for  a  misnomer  of  him  is  usually  fatal,  (m)  And 
if  such  person  be  described  as  a  certain  person  to  the  jurors 
unknown,  and  it  appear  in  evidence  that  his  name  clearly  was 
known,  the  prisoner  cannot  be  convicted,  (ti)  Where  a  person  is 
described  by  name  simply,  without  addition,  proof  that  there  are 
two  persons  of  that  name  is  no  variance,  for  the  allegation  is  still 
true.  Upon  an  indictment  for  an  assault  upon  £lizabeth  Edwards 
it  appeared  that  there  were  two  of  that  name,  mother  and  daughter, 
and  that  in  fact  the  assault  had  been  made  on  the  daughter ;  but 
the  conviction  was  held  to  be  good.(o)  The  prosecutor  may  be  des^ 


(a)  Hex  V,  Lincoln,  Ross.  &  Ry. 
C.  C.  R.  481.  But  in  an  indictment 
for  perjury  alleged  to  have  been 
committed  on  the  trial  of  a  cause  be- 
fore one  of  the  Judges  of  the  King*s 
Bench,  without  proui  patet  per  re- 
cordunit  it  is  no  variance  that  the 
posiea  alleges  the  trial  to  have  taken 
place  before  the  Lord  Chief  Justice, 
the  cause  having,  in  fact,  been  tried 
before  the  Judge  specified;  by  Lord 
Tenterden,  Rex  v.  Coppard,  1  Mood. 
&  Malk.  118.  So  where  the  indict- 
ment alleged  that  the  cause  came  on 
to  be  tried  before  B  W.,  one  of  the 
Judges,  &c.,  and  it  was  stated  in  the 
nisi  prius  record  in  the  usual  form 
that  the  cause  was  tried  before  the 
two  judges  of  assize  one  of  whom 
was  E.  W.,  it  was  held  no  variance, 
Rex  V.  Alford,  14  Bast  218. 

(P)  Rex  V.  Duffin  and  Marshall, 
RusB.  &  Ry.  C.  C.  R.  365. 

(r)  Fitzpatrick*s  case,  Russ.  &  Ry. 

\j»    \Jm    K.    olZ. 

(m)  3  Stark.  By.  1 578.  See  ante,  707. 
as  to  the  misnomer  of  the  person 
stated  to  be  the  owner  of  the  dwelling- 
house,  in  burglary,  and  oo  an  indict- 


ment under  the  Black  Act.  On  an 
indictment  for  stealing  in  a  dwelliBg- 
hojDse  to  the  value  of  61.,  the  nanie 
of  the  owner  of  the  house  must  be 
proved  as  laid.  Jnle^  p.  54.  So  on 
an  indictment  for  robbing  a  dwelling- 
house  in  the  day  time,  some  person 
being  therein,  the  name  of  some  per- 
son who  was  in  the  house  at  the  tune 
mast  be  correctly  stated.  Rex  r. 
Kelly,  Carr.  Suppl.  42.  The  stat  7  6. 
4.  c.  64.  extends  only  to  remedy  the 
misnomer  of  ihe  de/entiamU^  when 
pleaded  in  abatement. 

(n)  1  East.  P.  C.  651.  Rex  r.  Ro- 
binson, Holt  N.  P.  C.  595.  Rexv. 
Walker,  3Campb.864.  Rexv.  Dea- 
kin  and  Smith,  2  Leach  863.  But  if 
the  charge  a^inst  an  accessory  is 
that  the  principal  felony  was  commit- 
ted by  penoHi  unkHowHf  it  is  no  ob- 
jection that  the  same  grand  jury  have 
found  a  true  bill  imputing  the  prin- 
cipal felony  to  I.  S.  Rex  v.  Bush, 
Russ.  &  Ry.  C.  C.  R.  379. 

(0)  Rex  V.  Peace,  3  B.  ft  A.  660. 
The  court  said  «*  The  question  here 
is,  not  whether  the  party  has  been 
rightly  described,  but  who  the  party 
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eribed  by  the  name  he  has  assutned,  though  it  is  not  his  right  dame ; 
thus^  where  the  goods  stolen  were  laid  to  be  the  property  of  Mary 
Johnson,  and  the  prosecutrix  stated  that  her  original  name  was 
Mary  Davies,  but  that  she  had  been  called  and  known  by  the  name 
of  Mary  Johnson,  and  not  Mary  Davies,  for  the  last  five  years,  and 
had  not  taken  the  name  of  Johnson  for  any  purpose  of  concealment 
or  of  fraud ;  the  Judges,  on  a  case  reserved,  were  of  opinion  that  the 
time  the  prosecutrix  had  been  known  by  the  name  of  Johnson 
warranted  her  being  called  so  in  the  indictment,  (p)     But  where  on 
the  indictment  of  Frances  Clarke,  for  the  murder  of  ^^  George  Lake- 
man  Clarke,  a  base  born  infant  male  child,"  it  appeared  in  evidence 
that  the  deceased  child  was  a  bastard  son  of  the  prisoner,  and  that 
she  murdered  it,  as  charged  in  the  indictment,  but  that  the  child 
was  christened  George  Lakeman,  being  the  names  of  its  reputed 
father,  and  that  it  was  called  George  Lakeman,  and  not  by 
any  other   name  known  to  the  witnesses,   and   that   the  pri- 
soner called   it  George    Lakeman ;    the   Judges  held  that  as 
the  child  had  not  obtained  his  mother's  name  by  reputation, 
he  was  improperly  called  Clarke  in  the  indictment,  and  as  there 
was  nothing  but  the  name  to  identify  him  in  the  indictment  the 
conviction  could  not  be  supported,  (q)     Where  an  indictment  for 
larceny  laid  the  goods  stolen  to  be  the  property  of  P^cttny  Ba- 
roness Thurkheimy  and  the  prosecutrix  proved  that  Baroness  Turk- 
heim  was  her  title  only,  and  no  part  of  her  proper  name,  but  that 
she  was  not  only  reputed  to  possess  that  title,  but  did  actually 
possess  it  in  right  of  an  estate  inherited  from  her  father  and  that 
she  had  constantly  and  uniformly  acted  in  and  been  known  by  that 
appellation,  but  that  her  name  without  her  title  was  SelinaVictoria ; 
the  Judges  held  the  description  sufficient,  (r) 

But  if  the  name  proved  be  idem  sonans  with  that  in  the  indict-  idem  tpnmm. 
ment,  and  different  in  spelling  only,  the  variance  will  be  immate- 
rial. Thus  Segrave  for  Seagrave  is  no  variance,(^)  nor  is  Bene- 
detto for  Beniditto.(0  So  on  an  indictment  for  committing  an 
offence  on  one  John  Whyneard,  it  appeared  that  his  name  was 
spelt  Winyard,  but  it  was  pronounced  Winnyard ;  and  the  Judges 
on  a  case  reserved,  held  that  the  prisoner  had  been  rightly  con- 
victed, (tt)  But  an  indictment  charging  the  prisoner  with  having 
personated  '^  Peter  M^Cann  "  is  not  supported  by  evidence  that 
he  personated  '^  Peter  M^Cam."(i;)     So  it  has  been  decided  that 


is  who  is  described  in  the  indtctment 
as  havinff  been  assaulted.'^  But  ge- 
neral I  v  if  the  father  and  son  be  both 
named  A.  B.,  by  A.  B  simply  the  fa- 
ther shall  be  intended,  Wilson  v. 
Stubs,  Hob.  SSO.  Leput  o.  Brown,  1 
Salk.  7.  Sweeting  v.  Fowler,  1  Stark. 
N.  P.  C.  106.     S  SUrk.  Ef.  1580. 

( p)  Rex  V.  Norton,  Russ.  &  Ry. 
C.  C.  R.510. 

(9)  Rex  f .  Frances  Clark,  Russ.  & 
B>y.  C  C.  R.  S58* 

(r)  SolPs  case,  8  Leach  861.    An 


indictment  for  a  robbery  on  an  un- 
married woman  in  ber  maiden  name 
is  good,  although  she  marry  before 
the  indictment  is  found,  Rex  v.  Tur- 
ner, 1  Leach  536. 

(«)  Williams  v.  Ogle,  9  Stra.  889. 

(<)  Abilbol  V.  Beniditto,  8  Taunt 
401. 

(ai)  Rex  V.  FosUr,  Russ.  &  Ry. 
C.  C.  R.  4iS. 

(v)  Rex  v.  Tannet,  Rust.  &  Ry. 
C.  C*  R*  351. 
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'*  Shakespeare"  cannot  be  considered  as  idem  sonans  with  ^^ Shake- 
pear."  (tr) 
Variance  be-         Many  fatal  variances  have  arisen^  in  cases  where  it  is  neces- 
ir^^&rstated  ^^^^  *°  ^^^  ^  record,  deed,  or  other  writing  in  the  indictment, 
in  indictment    between  such  Statement,  and  the  record,'  deed,  or  writing,  ^heii 
and  prodaced    produced  in  evidence,  (o?)     Where  the  matter  of  a  written  instru- 
m  evidence,      njent  is  introduced  in  pleading  by  the  words  "  according  to  the 
tenor  following,"  or  "of  the  tenor  following,"  or  "in  the  words 
and  figures  following,"  or  "in  the  words  and  matter  following," 
or  in  fact  any  words  which  imply  that  a  correct  recital  is  intended, 
any  the  slightest  variance  between  the  instrument  set  out,  and  that 
9  Geo.  4.  c.  15.  produced  in  evidence  is  fatal. (y)  But  a  most  salutary  statute,  9  Geo, 
4.  c,  15.  has  recently  passed  to  provide  against  variances  of  this  de- 
scription, in  cases  of  misdemeanors ;  which  after  reciting  that  **  great 
**  expence  is  often  incurred,  and  delay  or  failure  of  justice  takes 
*^  place  at  trials,  by  reason  of  variances  between  writings  produced 
*^  in  evidence  and  the  recital  or  setting  forth  thereof  upon  the 
"  record  on  which  the  trial  is  had,  in  matters  not  material  to  the 
*^  merits  of  the  case,  and  such  record  cannot  now  in  any  case  be 
^^  amended  at  the  trial,  and  in  some  cases  cannot  be  amended  at 
"  any  time,"  enacts  "  it  shall  and  may  be  lawful  for  every  court 
**  of  record  holding  plea  in  civil  actions,  any  Judge  sitting  at  Nisi 
^^  Prius,  and  any  court  of  Oyer  and  Terminer  and  general  gaol  de- 
•'  livery  in  England,  Wales,  the  town  of  Berwick  upon  Tweed,  and 
^'  Ireland,  if  such  Court  or  Judge  shall  see  fit  so  to  do,  to  cause 
"  the  record  on  which  any  trial  may  be  pending  before  any  sudi 
Judge  or  Court  in  any  civil  action,  or  in  any  bidictment  or  in- 
'  formation  for  any  misdemeanor,  when  any  variance  shall  appear 
between  any  matter  in  writing  or  in  print  produced  in  evidence, 
and  the  recital  or  setting  forth  thereof  upon  the  record  whereon 
the  trial  is  pending,  to  be  forthwith  amended  in  such  particular 


(( 

"  by  some  officer  of  the  Court,  on  payment  of  such  costs  (if  any) 
"  to  the  other  party  as  such  Judge  or  Court  shall  think  reasonable; 

ce        ~    '  '  -----  _  --  .  -  .      - 


and  thereupon  the  trial  shall  proceed  as  if  no  such  variance  had 
appeared ;  and  in  case  such  trial  shall  be  had  at  Nisi  Prius,  the 
"  order  for  the  amendment  shall  be  indorsed  on  the  postea,  and 
"  returned  together  with  the  record ;  and  thereupon  the  papers, 
^^  rolls,  and  other  records  of  the  court  from  which  such  record 
"  issued,  shall  be  amended  accordingly." 
Proof  of  place  On  the  trial  of  indictments,  generally  speaking,  it  will  be  suffi- 
^^^'  cient  to  shew  that  the  oflFeiice  was  committed  in  some  place  within 

the  county  or  other  division ;  and  it  seems  to  be  agreed,  says  Mr. 
Serjeant  Hawkins, (s)  that  the  mistake  of  the  place,  in  which  an 
offence  is  laid,  will  not  be  material  upon  the  evidence,  on  the  plea 
of  not  guilty,  if  the  fact  be  proved  at  some  other  place  in  the  same 
county.  Although  the  offence  must  be  proved  to  have  been  com- 
mitted in  the  county,  where  the  prisoner  is  tried,  yet,  after  such 

{w)  Rex  V.  Shakespeare,  10  East  SUrk.  EV.  1586  to  1604. 
83.     So  Tarbart  for  Tabart  is  a  fatal  (y)  2  East.  P.  C.  976.    Arch.  Cr. 

variance  in  a  bail  piece.    Bingham  v.  Fl.  66. 
Dickie,  5  Taunt.  14.  (z)  2  P.  C.  c.  25.  s.  84. 

(jr)  See  the  cases  collected  in  S 
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proof,  the  acts  of  the  prisoner  in  any  other  county,  tending  to 
establish  the  charge  against  him,  are  properly  admissible  in  evi- 
dence, (a)  This  has  been  determined  to  be  the  rule  in  cases  of  high 
treason,  and  must  equally  apply  to  cases  of  conspiracy  and  felony.  (A) 
Where  a  felony  is  stated  to  have  been  committed  at  a  certain  place 
named  in  the  indictment,  and  there  is  no  such  place  in  the  cdunty, 
it  is  said  that  the  indictment  is  void  ;(c)  but  in  a  recent  case.  Rex  v. 
Dowling  and  another, (c/)  tried  before  Mr.  Justice  Littledale,  where  Prosecutor 
an  indictment  for  highviray  robbery  laid  the  offence  in  the  parish  need  not  prove 
of  St.  Thomas,  Pensford,  in  the  county  of  Somerset,  and  it  was  ob-  that^thenTw 
jected  by  the  counsel  for  the  prisoner,  that  there  was  no  proof  such  a  place 
that  there  was  any  such  parish  in  the  county,  all  the  witnesses  ^i^hin  the 
swearing  to  the  parish  of  Pensford,  and  not  St.  Thomas,  Pens-  ^^^'^  ^' 
ford ;  the  learned  Judge  said  the  objection  was  not  valid :  and  that 
he  once  reserved  a  case  from  the  Oxford  circuit  on  that  ground, 
and  a  great  majority  of  the  Judges  held,  that  it  was- not  necessary 
to  prove  affirmatively  in  the  case  for  the  prosecution,  that  such  a 
parish  as  that  laid  in  the  indictment  exists  within  the  comity,  and 
that  they  expressed  a  doubt  how  they  should  hold,  even  where  it 
was  proved  negatively  for  the  prisoner  that  there  was  no  such 
parish. 

To  the  above  rule,  as  to  the  parish  and  place  being  immaterial,  Exceptions  m 
there  are  some  exceptions :  as,  if  the  statute  upon  which  the  in-  ^  ^^^-^^ 
dictment  is  framed  give  the  penalty  to  the  poor  of  the  parish  in  ^  *^    '  '    . 
which  the  oifence  was  committed,  the  offence  must  be  proved  to 
have  been  committed  in  the  parish  laid  in  the  indictment,  (e)     So 
on  an  indictment  against  a  parish  for  not  repairing  a  highway,  the 
part  of  the  road  out  of  repair  must  be  proved  to  be  within  the 
parish.  (/)     So  it  has  been  said,  that  where  an  injury  is  partly 
local  and  partly  transitory,  and  a  precise  local  description  is  given, 
a  variance  in  proof  of  the  place  is  fatal  to  the  whole ;  for  the 
whole,  being  one  entire  fact,  the  local  description  becomes  descrip- 
tive of  the  transitory  inquiry,  {g) 

In  criminal  prosecutions,  from  the  highest  offence  to  the  lowest,  Prodf  of  time, 
it  is  unnecessary  to  prove  the  time  of  committing  the  offence  pre- 
cisely as  laid,  unless  that  particular  time  is  material :  and  the  facts 
may  be  proved  to  have  occurred  on  any  day  previous  to  the  finding 
of  the  bill  by  the  grand  jury.(A)  In  high  treason,  evidence  may 
be  given  of  an  overt  act,  either  before  or  after  the  day  specified  in 
the  indictment;  the  particular  day  is  not  material  in  point  of 
proof,  and  is  merely  matter  of  form.(/)  And  where  an  indictment 
for  a  misdemeanor  contained  several  counts,  stating  several  mis- 
demeanors of  the  same  kind,  and  alleging  the  same  day  in  each 
count  as  the  day  on  which  they  were  committed,  the  prosecutor 
was  allowed  to  give  evidence  of  such  misdemeanors  on  different 
days.(y) 

(a)  iPhil.  Ey.806.  (g)  S  SUrk.  £v.  1571.  citiog  Rex 

(b)  Ibid.  V.  CraDag^e,  Salk.  385. 

(c)  Ibid,  referring  to  stat.  9  H.  6.  (h)  1  Phil.  £▼.  203.    See  also  ante, 
St  I.  c.  1.  8.  3.     3  Carapb.  77.  p.  537. 

(d)  Ry.  &  Mood.  N.  P.  C.  433.  (0  Z^^- 

(e)  Archb.  Cr.  Pi.  63.  (J)  Rex  v.  Levy  and  others,  cor, 
if)  Ibid.    Anie,  vol.  1.  331.                 Abbott,  C.  J.,  8  SUrk.  458. 
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Proof  of  value.  It  is  immaterial,  in  general,  whether  the  value  ascribed  to  pro- 
perty in  the  indictment  be  proved  or  not ;  especially  since  the 
Stat.  7  &  8  Geo.  4.  c  28.  has  abolished  the  distinction  between 
grand  and  petit  larceny.  Where  value  is  essential  to  constitute  an 
o&nce^  as  where  a  bankrupt  is  indicted  for  concealing  property 
to  the  amount  of  20/.(/r)  and  the  value  is  ascribed  to  many  articles 
collectively,  the  offence  must  be  made  out  as  to  every  one  of  those 
articles ;  the  grand  jury  having  ascribed  that  value  to  those  arti- 
cles collectively.  (/) 

Videlicet.  It  has  been  considered  a  rule,  that  the  want  of  a  videlicet  will 

in  some  cases  make  an  averment  material  that  would  not  other- 
wise be  so ;  as,  if  a  thing  which  is  not  material  is  positively 
averred  without  a  videlicet,  though  it  was  not  necessary  to  be  ao^ 
yet  it  is  thereby  made  material,  and  must  be  proved ;  and  that» 
therefore,  where  a  party  does  not  mean  to  be  concluded  by  a  pre- 
cise sum  or  day  stated,  he  ought  to  plead  it  under  a  videlicet,  for 
if  he  do  not,  he  will  be  bound  to  prove  the  exact  sum  or  day 
laid  ;  it  being  a  settled  distinction,  that  where  any  thing  which  is 
not  material  is  laid  under  a  videlicet,  the  party  is  not  concluded 
by  it ;  but  he  is,  where  there  is  no  videlicet,  (m)  But  it  is  by  no 
means  generally  true,  that  the  omission  of  a  videlicet  will  make  it 
necessary  to  prove  the  particular  sum  or  day^  &c.  strictly,  as 
laid,(9i)  for  the  want  of  a  videlicet  will  never  do  harm  where, 
from  the  nature  of  the  case,  the  precise  sum,  date,  magnitude,  or 
extent  is  immaterial,  (o) 

(At)  Altered  to  10/.  by  6  Geo.  4.  c.  Dakin*s  case. 

16.  s.  1 18.  (fi)  1  Phil.  Ev.  202.  (si). 

(0  Rex  V.  Forsyth,  Russ.  &  Ry.  (o)  Ibid.    S  SUrk.  Ev.  1558.    Rex 

C.  C.  R.  874.  o.  Gilham,  6  T.  R.  865. 

(m)  8  Saund.  891  c  in  note  (1)  to 
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CHAPTER  THE  FIFTH. 


OF   WRITTEN    EYIDENCB, 


SECTION   I. 


Of  the  Proof  and  Effect  of—].  Public  Documents.— 2.  Private 

Documents. 


Ist.  Of  the  proof  and  effect  of  public  documents.    Acts  of  parlia-  Public  docu- 
ment are  either  public  or  private.    The  printed  statute-book  is  ™««»^* 
evidence  of  a  public  statute,  not  as  an  authentic  copy  of  the  re-* 
cord  itself,  but  as  hints  of  that  which  is  supposed  to  be  lodged  in 
every  man's  mind  already.(y)     A  private  act  of  parliament  is  statutes. 
usually  proved  by  a  copy  examined  with  the  parliamefit  roll,  (z) 
In  many  private  acts  a  clause  is  inserted,  directing  that  the  act 
shall  be  deemed  and  taken  to  be  a  public  act,   or  that  a  copy 
printed  by  the  King's  printer  shall  be  admitted  in  evidence. 
By  Stat.  41  Geo.  3.  c.  90.  s.  9.,  copies  of  the  statutes  of  Great 
Britain  and  Ireland  prior  to  the  union,  printed  by  the  printer 
duly  authorised,  shall  be  received  as  conclusive  evidence  of  the 
several  statutes  in  the  courts  of  either  kingdom,  (a) 

The  preamble  of  an  act  of  parliament,  reciting  that  certain  out-  Preamble 
rages  had  been  committed  in  particular  parts  of  the  kingdom,  was  ^^^^^^  ^**^** 
adjudged  by  the  Court  of  K.  J3.  to  be  admissible  in  evidence^  for  ^^^  ^  * 
the  purpose  of  proving  an  introductory  averment  in  an  informa* 
tion  for  a  libel,  that  outrages  of  that  description  had  existed.  (A) 

The  journals  of  the  House  of  Lords  or  of  the  House  of  Com-  Journals  of 
mons  are  evidence  in  criminal  cases  as  well  as  civil,  and  may  be  the  Houses  of 
proved  by  examined  copies :  but  the  printed  journals  are  not  evi-  *^*^^**"*«"*' 
dence.(c)    An  unstamped  copy  of  the  minutes  of  the  reversal  of 

(3f)  Gilb.  £v.  10.  (b)  Rex  v.  Sutton,  4  M.  &  S.  532. 

(x)  Bull.  N.  P.  825.  (c)  Lord  Melville's  case,  84  How. 

(«)  Rose.  Ev.  43.  St.  Tr.  683.    Rose.  Bv.  43. 
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Of  Emdence. 


[book  VI. 


Gazette. 


Proclamation. 


Articles  of 
war. 


Recital  in  pro- 
clamation 
proof  of  facts 
recited. 


Proof  of  re- 
cords. 

On  an  issue  of 
mc/ fie/ record. 


a  judgment  in  the  House  of  Lords^  without  more  of  the  proceed- 
ings, is  evidence  of  the  reversal,  (d) 

The  public  acts  of  government,  and  acts  by  the  King  in  his  po- 
litical capacity,  are  commonly  announced  in  the  Gazette,  pub- 
lished by  the  authority  of  the  Crown  ;  and  of  such  acts  announced 
to  the  public  in  the  Gazette,  the  Gazette  is  admitted  in  courts  of 
justice  to  be  good  evidence,  (e)  A  proclamation  for  reprisals, 
pHblished  in  the  Gazette,  is  evidence  of  an  existing  war.(y')  Pro- 
clamations for  a  public  peace,  or  for  the  performance  of  a  quaran- 
tine, and  any  acts  done  by  or  to  the  King  in  his  regal  character^ 
may  be  proved  in  this  manner ;  and  upon  the  same  principle,  ar- 
ticles of  war,  purporting  to  be  printed  by  the  King's  printer,  are 
allowed  to  be  evidence  of  such  articles.  (^)  A  Gazette,  in  which 
it  was  stated,  that  certain  addresses  had  been  presented  to  the 
King,  has  been  adjudged  to  be  proper  evidence,  to  prove  an  aver- 
ment of  that  fact  in  an  information  for  a  libel  ;(/t)  for  they  are 
addresses,  said  Lord  Kenyon,  of  different  bodies  of  the  King's 
subjects,  received  by  the  King  in  his  public  capacity,  and  they 
thus  become  acts  of  state.  And  in  Rex  v,  Forsyth,  (i)  the  twelve 
Judges  seemed  to  think  that  the  production  of  the  Gazette  would 
be  sufficient,  without  proof  of  its  being  bought  at  the  Gazette 
printer's,  or  where  it  came  from.  In  the  case  of  The  King 
t;.  Sutton, (A)  the  Court  of  King's  Bench  determined,  that  the 
King's  proclamation,  (which  recited,  that  it  had  been  repre- 
sented that  certain  outrages  bad  been  committed  in  different  parts 
of  certain  counties,  and  offered  a  reward  for  the  discovery  and  ap- 
prehension of  offenders,)  was  admissible  in  evidence,  as  proof  of 
an  introductory  averment  in  an  information  for  a  libel,  that  acta 
of  outrages  of  that  particular  description  had  been  committed  in 
those  parts  of  the  country. 

Records  are  proved  either  by  producing  the  record  itself,  or  by 
an  exemplification,  or  by  a  copy.  When  nul  tiel  record  is  pleaded, 
the  record,  if  a  record  of  the  same  Court,  is  produced  and  in- 
spected by  the  Court :  if  a  record  of  an  inferior  Court,  it  is  proved 
by  the  tenor  of  the  record  certified  under  a  writ  of  certiorari  is- 
sued by  the  superior  Court :  if  a  record  of  a  concurrent  superior 
Court,  it  is  proved  by  the  tenor  certified  under  a  writ  of  certiorariy 
issued  out  of  Chancery,  and  transmitted  thence  by  writ  of  miiti- 
mtis.{l)     The  issue  of  7iul  tiel  record  seldom  occurs  in  criminal 


(d)  Jones  V.  Randall,  Covf^.  17. 
But  a  resolution  of  either  House  is 
not  evidence  of  the  truth  of  the  facts 
there  affirmed ;  and  therefore,  in  the 
case  of  Titus  Oates,  who  was  charged 
with  having  commilted  perjury  on 
the  trial  of  persons  suspected  of  the 
popish  plot,  a  resolution  in  the  jour- 
nals of  the  Ilouse  of  Commons,  as- 
serting the  existence  of  the  plot,  was 
not  allowed  to  be  evidence  of  that 
fact    4  St.  Tr.  39.     1  Phil.  Ev.  367. 

(e)  1  Phil.  Ev.  387. 
(/)  Tbid. 

(g)  Ibid. 

(A)  Rex  V.  Holt,  6  T.  R.  486.  S.  C. 


2  Leach  593. 

(i)  Russ.  &  Ry.  C.  C.  R.  «77.  Jmle, 
251. 

{k)  4  M.  &  S.  546. 

(0  Ttdd.  SOI,  804.  Rose.  Ev.  4S. 
Where  a  record  of  a  Court  of  Quarter 
Sessions  is  pleaded  in  a  Court  of  Oyer 
and  Terminer,  or  the  converse,  it 
ought,  in  strictness,  to  be  proved  as 
above  stated :  but  the  practice,  it  is 
said,  is  to  apply  simply  to  the  clerk 
of  the  peace,  or  clerk  of  assize,  who 
will  make  it  out  for  too  without 
writ,  or  will  attend  witn  the  record 
itself  at  the  trial.    Arch.  Cr.  PI.  89. 


CHAP.  V.  §  1]       Of  Written  Evidence.  731 

cases^  except  in  the  instance  of  a  plea  of  auterfois  acquit^  Sfc,  (m) 
When  nul  tiel  record  is  not  pleaded,  but  it  is  necessary  to  prove  In  other  cases. 
a  record  in  support  of  some  allegation  in  the  pleadings,  the  record 
mayjbe  proved  either  by  an  exemplification  or  a  copy.  Exemplifi- 
cations are  either  under  the  great  seal  or  under  the  seal  of  the 
court  in  which  the  record  is  produced,  and  are  admissible  with- 
out proof  of  the  genuineness  of  the  seal.(/2)  A  record  may  also 
be  proved  by  an  examined  copy,  except  upon  the  issue  of  nul  tiel 
record.  The  copy  must  be  proved  by  some  witness  who  has  exa- 
mined it  line  for  line  with  the  original^  or  who  has  examined  the 
copy  while  another  read  the  original,  (o)  It  ought  to  appear,  that 
the  record  from  which  the  copy  was  taken  was  seen  in  the  hands 
of  the  proper  officer,  or  in  the  proper  place  for  the  custody  of 
such  records.  (j9)  So  an  office  copy  in  the  same  court,  in  the  same 
cause,  is  equivalent  to  a  record ;  but  in  another  court,  or  in  ano- 
ther cause  in  the  same  court,  the  copy  must  be  proved.  (9)  In 
order  to  prove  a  verdict,  a  copy  of  the  whole  record,  including 
the  judgment,  is  necessary,  for  otherwise  it  would  not  appear  but 
that  the  judgment  had  been  arrested,  and  a  new  trial  granted,  (r) 
Records  properly  produced  in  evidence  are  conclusive  against  Effect  of  rc- 
those  who  are  parties  to  them : — thus,  a  record  of  conviction  of  a  dencc. 
parish  for  not  repairing  a  road,  is  for  ever  afterwards  evidence  of 
their  liability  to  repair  ;(^)  but  it  is  not  conclusive  as  against 
other  parties,  except  as  to  the  fact  that  the  persons  charged  have 
been  convicted,  (/)  therefore  an  accessory  may  controvert  the  guilt 
of  his  principal,  notwithstanding  the  record  of  his  conviction. (u) 
In  order  to  give  evidence  of  a  writ,  if  it  is  the  gist  of  the  pro-  Proof  of  writ, 
ceeding,  it  must  be  proved  by  a  copy  of  the  record  after  its  re- 
turn :  but  where  the  writ  is  only  inducement,  the  fact  of  taking 
out  the  writ  may  be  proved  without  a  copy,  because  possibly  the 

(m)  Upon  this  plea,  the  proof  of  and  read  them  alternately.    Gyles  v, 

the  issue  lies  on  the  defendant,  and  Hill,  ib,  d.    Rose.  £v.  44. 

he  will  have  to  prove  the  record  of  (p)  Adamthwaite  v.  Synge,  1  Stark, 

acquittal :  and  also  it  has  been  said,  183.     4  Campb.  372.  S.  C.     Rosc.Ev. 

the  averments  of  identity  in  his  plea.  44. 

1  Arch.  Cr.  PI.  56.     But  this  seems  {q)  Rose.   Et.    44.     Bumand   v. 

doubtful,  for  if  the  replicatidn  is  nul  Nerot,  1  Carr  &  P.  578. 

Uel  record,  it  sliould  seem  to  admit  (r)  Bull.  N.  P.  236.    But  the  nin 

the  identity.    The  principal  decisions  priuB   record,   with    the  postea  en- 

re?ardipg  the  plea  of  auterfois  acquii,  dorsed,  is  sufficient  evidence  that  |he 

belonging  rather  to  the  law  of  cri-  cause  came  on  to  be  tried.    Pittou  v. 

minafpleading  than  of  evidence,  will  Walker,  1  Str.  162. 

be  found  an/e,  p.  38,  370,  544.    See  (s)  Rex  v.  St.  Pancras,  Peake  N.  P, 

also  Rex  v.  Sheen,  2  Carr  &  P.  634.,  C.  219. ;  but  see  2  Saund.  160.   Ante^ 

from  which  it  appears,  that  if  the  pri-  Vol.  I.  332. 

soner  could  have  been  legally  con-  (f)  See  Rex  v.  Shaw  and  Others, 
▼icted  on  the  first  indictment,  upon  Russ.  &  Ry.  C.  C.  R.  526.,  where, 
any  evidence  that  might  have  been  upon  an  indictment  for  delivering  in- 
adduced,  his  acquittal  on  that  indict-  struments  to  a  prisoner  to  facilitate 
ment  may  be  successfully  pleaded  to  his  escape  from  gaol,  it  was  held  that 
a  second  indictment.  the  record  of  his  conviction  being 

(n)  Rose.  Ev.  44.    Tooker  v.  Duke  produced  by  the  proper  officer,  no 

of  Beaufort,  Sayer  297.  evidence  was  admissible  to  dispute 

(a)   Reid  v,  Margison,   I  Campb.  what  it  stated. 

469.    It  is  not  necessary  for  the  per-  (u)  Rex  v.  Smith,  1  Leach 288. 
SODS  exannniDg  to  exchange  papers, 
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writ  has  not  been  returned,  and  then  it  is  no  record,  (jr)  An  ao- 
swer  in  Chancery  is  proved  by  the  production  of  the  bill  and  an- 
swer, or  of  examined  copies  of  them;(y)  but  on  proof  by  the 
proper  officer  that  the  bill  has  been  searched  for  in  the  oSic^y  and 
not  found,  the  answer  may  be  read  without  the  bill.(2;)  Deposi- 
tions in  a  suit  in  Chancery  are  not  in  general  admissible  without 
proof  of  the  bill  and  answer,  unless  so  ancient  that  no  bill  or  an- 
swer can  be  found  3(a)  but  an  examined  copy  is  admissible  for 
the  purpose  of  contradicting  the  testimony  of  the  deponent  when 
produced  afterwards  as  a  witness.  (6)  The  proceeaings  in  the 
ecclesiastical  courts  are  proved  in  the  same  way  as  thoae  in 
equity :  and  their  sentences  are  received  in  the  temporal  courts 
as  conclusive  evidence  of  the  fact  ac^udged,  upon  questions  within 
their  jurisdiction  :  but  in  a  suit  of  jactitation  of  marriage,  a  sen- 
tence against  the  marriage  is  not  conclusive,  as  it  decides  not  di- 
rectly, but  only  collaterally,  on  the  validity  of  the  marriage,  (c) 
When  it  is  necessary  to  shew  a  title  to  personalty  under  a  will,  or 
that  a  particular  person  is  executor,  the  will  cannot  be  read  in 
evidence  without  some  indorsement  for  the  purpose  of  authentica- 
tion 5  but  the  probate  must  be  produced,  (rf)  The  seal  of  the 
ecclesiastical  court  on  the  probate  proves  itself,  (e)  Generally 
speaking,  a  probate  unrepealed  is  conclusive  evidence  of  the  va- 
lidity of  the  will ;  but  on  an  indictment  for  forging  a  will,  probate 
of  that  will  unrepealed  is  not  conclusive  evidence  of  its  validity, 
so  as  to  be  a  bar  to  the  prosecution, (/)  To  prove  a  probate  re^ 
yoked,  an  entry  of  the  revocation  in  the  book  of  the  ecclesiastical 
court  called  the  ^  assignation  book,'  in  which  all  causes  are  offi- 
cially entered,  is  good  evidence.  (^)  Administration  is  proved  by 
the  production  of  the  letters  of  administration,  or  a  certificate  or 
exemplification  thereof,  granted  by  the  ecclesiastical  court,  (A)  or 
by  the  original  book  of  acts,  directing  the  grant  of  letters,  or  an 
examined  copy  of  it.(i) 

Judgments  in  a  conrt-barop,  county-court,  or  other  infenor  oowt, 
may  be  proved  by  the  production  of  the  book  containing  the  pro- 
ceedings of  the  court  from  the  proper  custody,  and  if  not  made  up 
in  form,  the  minutes  of  the  proeeedmg»  will  b^  evi^^i^a,  pr  an 


(X)  1  Phil.  Ev.  370. 

\y)  The  recital  in  Ihe  jurat  of  thi^ 

Elace  Inhere  the  answer  purports  ta 
e  sworoy  is  sufficient  proof  that  the 
oath  was  administered  at  the  place 
sworn.  Rex  v.  Spencer ,  Ry.  &  Mood. 
N.  P.  C.  97.  ^ 

(s)  Gilh.  Ev,  49.  See  as  to  tibe 
proof  of  the  identity  of  thenarties, 
ante^  p.  549.  An  answer  offered  in 
evidence  merely  as  an  admijssion  of 
the  party  on  oath,  is  sufficiently 
proved  by  an  e;camined  copy»  without 
proof  of  a  decree,  or  the  party's  hand- 
writing. Lady  Dartmouth  o.RohertSy 
16EastSS4.  Rose.  Ev.  47.  See  also 
Ewer  V.  Ambrose,  4  B.  &  C.  25. 
(a)  BuU.  N.  P«  840.    Gilb.  St.  68. 


Rose.  Ev.  47. 

ip)  HigbaeU  v.  Pi?d(e,  Mpo^.  4 
Malk.  N.  P.  C.  109* 

<c)  Duchesa  of  KingstoQ*s  casp,  II 
St  Tr.  868.    AnU,  Vol.  1. 190. 

(</)  Eex  V.  Biv3»es»  l  Stark.  N. P.a 
843. 

(e)  Kemptoa  »•  Cross,  Casr  Tasfi. 
,Hardw.  108.    Roscw  B?.  48. 

if)  Rex  V.  Buttery   mmI 
Oiara,  Ross.  &  Ry.  C.  C.  R. :, 

{g)  Rex  o,  RamsboCtoiB,  1 
85.  HI  note  to  Rhodesia  cases. 

(k)  Kempton  «.  Cross,  Ca»»  Tamp^ 
Hardw.  108.    Rose  E?.  4^ 

«y  Bldea  «.  Eieddcl,  8  MimfL  1«7, 
Davis  v.  WiUiKQ^  1^  Bii6t  SM* 
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mmed  copy  of  such  proceedings  or  minutes  will  be  evidence,  (ei) 
The  iudgment  of  a  foreign  court  must  be  proved  by  evidence  of  Foreigojudg- 
the  Handwriting  of  the  judge  of  the  court  who  subscribed  it,  and  ^^^^ 
the  authenticity  of  the  seal  affixed.  In  the  case  of  Henry  v. 
Adey,(A)  the  plaintiff,  who  sued  here  on  a  judgment  obtained  in 
the  island  of  Grenada,  was  nonsuited,  because  he  could  not  prove 
the  seal  affixed  to  be  the  seal  of  the  island.  And  on  a  motion  to 
set  aside  the  nonsuit,  the  Court  said,  they  could  not  take  official 
notice,  that  the  seal  affixed  was  the  seal  of  the  island,  which  was 
necessary  to  be  shewn,  in  order  to  prove  the  judgment,  which  it 
purported  to  authenticate;  and  that  proving  the  judge's  hand*- 
writing  could  not  advance  the  proof  of  the  seal,  unless  by  con- 
sidering him  in  the  nature  of  a. witness  to  it,  which  was  not  pre* 
tended.(c)  If  a  colonial  court  possess  a  seal,  it  ought  to  be  used 
for  the  purpose  of  authenticating  its  judgments,  although  it  may 
be  so  much  worn  as  no  longer  to  make  any  impression.  (</)     If  it  ' 

is  clearly  proved,  that  the  Court  has  not  any  seal,  so.  that  the 
document  cannot  be  clothed  with  the  form  of  a  legal  exemplifica* 
tion,  it  must  be  shewn  to  possess  some  other  requisite  to  entitle  it 
to  credit ;  as,  by  proving  the  signature  of  the  Judge  upon  the 
judgment,  (e)  An  exemplification  of  a  foreign  judgment,  that  is, 
a  copy  authenticated  under  the  seal  of  the  court,  is  evidence  of 
the  judgment  in  the  courts  of  tliis  county :(/)  but  a  document, 
purporting  to  be  a  copy  of  a  judgment,  made  by  the  officer  of  the 
Court,  is  not  admissible.  (^)  The  written  law  of  a  foreign  state  Proof  of  fo- 
must  be  proved  by  a  copy  duly  authenticated.  (A)  Thus,  when  to  '®*^ 
prove  the  law  of  France,  as  to  marriage,  the  French  vice-consul 
produced  a  book,  which  he  said  contained  the  code  of  laws  upon 
which  he  acted  at  his  office  ;  that  it  was  printed  at  the  office  for 
the  printing  of  the  laws  of  France ;  and  that  it  would  have  been 
acted  upon  in  any  of  the  French  courts  ^  it  was  ruled  by  Abbott, 
C,  J.,  to  be  sufficient  proof  of  the  law.(i)  The  unwritten  law  of  a 
foreign  state  may  be  proved  by  the  parol  evidence  of  witnesses 
possessing  professional  skill.  (7)  So  a  person  of  experience  in  the 
profession  of  the  law  of  another  country  may  state  bia  opinion, 
what,  according  to  the  law  of  that  country,  would  be  the  legal  ef- 
fect of  the  facts  previously  spoken  to  by  the  witnesses,  taking  the 
facts  to  be  accurate.  Thus  a  gentleman  at  the  Scotch  bar  has  -been 

(a)  Rex  v.  Haios,  per  Holt  Comb,  society,  Chadwick  v,  Buaning,  Ry. 

337.     18  Yin.  Ab.  £v.  A.  b.  26.  p.  99.  &  Mood.  N.  P.  C.  306. 

Rose.  Ev.  47.  (i')  Cavu  v.  Stewart,  1  Stark.  N.  P. 

(p)  3  East  821.     1  Phil.  Sv.  879.  C.525. 

See  also   Buchanan   v.   Rucker,   1  {e)  Alves  o.  Banbury,  4  Campb.  28. 

Campb.    63.      Flindt    o.    Atkins,   3  1  Phil.  Ev.  379. 

Campb.  2 16.  in  a  note.  (/)  Black  v.  Lord  Bray  brook,  2 

(a)  The  statute  6Ge«.  4.   c  133.  Stark.  N.  P.  C.  11,12. 
s.  7.  enacting  that  the  common  seal  {g)  Appleton  v.  Lord  Braybrook, 
of  the  society  of  apothecaries  of  the  2  SUrk.  N.  P.  C  6,  7.  1  Phil.  Ev.  380. 
city  of  London  shaU  be  received  aa  (h)  Clegg  o.  Levy,  3  Campb.  166; 
snncient proof  of  the  authenticity  of  Rose.  Ev.  48. 
the  certificate,  to  which  snch  seal  is  (i")  Lacon  v,  Higgios,  3  Stark.  178. 
^fftsed,  doesnot  m^  such  certificate  ij)  Per  Gibbs,  C.  J.,  Miller  v.  Ken- 
evidence  without  proof  tint  the  seal  rick»  4  Campb.  155.    Rose.  Ev.  48. 
affixed   is  the  gennine   seal  tff  the 

3a2 
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alloired  to  state  his  opinion^  whether  a  marriage,  as  proved  by  the 
Irish  judg-       witnesses,  would  be  valid  according  to  the  Scotch  law. (A)   A  judg- 
ment, ment  obtained  in  one  of  the  superior  courts  in  Ireland,  since  the 
CoDviction  be-  Union,  is  not  a  record  in  England.  (/)     Convictions  before  justices 
fore  jiwticeB  of  gf  the  peace  are  proved  by  examined  copies,  which  the  clerk  of 
the  peace.        ^^  peace  of  the  proper  county  will  make  out,  upon  an  application 
Pablic  books,    for  that  purpose,  (m)     In  many  instances,  public  books  are  ad- 
mitted in  evidence  to  prove  the  facts  recorded  in  them.    The 
muster-book  in  the  navy-office,  has  been  admitted  in  evidence,  to 
prove  the  death  of  a  sailor  ;(7i)  the  book  from  the  master's  office 
in  the  Court  of  King's  Bench,  to  prove  a  person  one  of  the  at- 
torney of  that  Court  ;(o)  and  the  log-book  of  a  man  of  war,  which. 
'     convoyed  a  fleet,  to  prove  the  time  of  the  convoy's  sailing. (;?) 
Bank  books  are  good  evidence  to  prove  the  transfer  of  stock  ;(a) 
and  on  a  prosecution  for  a  libel  published  concerning  a  person  m 
his  office  of  treasurer  of  a  parish,  an  entry  in  a  vestry-book,  stat- 
'    ing  that  he  was  elected  at  a  vestry  duly  held  in  pursuance  of  no- 
tice, has  been  considered  sufficient  evidence,  to  support  an  allega- 
tion in  the  indictment,  that  he  was  duly  elected  treasurer,  (r)     The 
day-book  of  a  public  prison,  containing  a  narrative  of  the  trans- 
actions of  the  prison,  has  been  received  upon  the  same  principle, 
as  proof  of  the  time  of  a  prisoner's  commitment  or  discharge  i{s) 
but  it  would  not  be  admissible  to  prove  the  cause  of  his  commit- 
ment. (^)     So  on  an  indictment  for  forging  a  seaman's  will,  an  en- 
try in  a  book  called  the  assignation  book,  in  which  all  causes  are 
officially  entered,  was  admitted  to  prove  the  probate  revoked. (u) 
So  the  poll*books  taken  at  an  election  for  members  of  parliament 
Regbten.        or  at  an  election  of  a  mayor,  are  evidence,  (t;)     The  registers  of 
christenings,  marriages,  and  burials,  preserved  in  churches,  are 
good  evidence  :{w)  and  in  order  to  prove  the  register  of  a  mar- 
riage, it  is  not  necessary  to  call  the  attesting  witnesses ;  but  aa 
the  register  affords  no  proof  of  the  identity  of  the  parties,  some 
evidence  of  that  fact  must  be  given,  as  by  calling  the  minister, 
clerk,  or  attesting  Witnesses,  if  they  were  acquainted  with  the 
parties ;  or  the  bell-ringers  may  be  called  to  prove  that  they  rung 
the  bells,  and  came  immediately  after  the  marriage,  and  were  paid 
by  the  parties ;  or  the'!}andwriting  of  the  parties  may  be  proved  ; 
or  persons  may  be  called  who  were  present  at  the  wedding  dinner. 
Proof  of  public  &c.(ar)     Whenever  an  orifi^inal  is  of  a  public  nature,  and  admis- 

books  by  exa-  ^   '  °  »  ' 

mioed  copies. 

(k)  Rex  V,  Wakefield  and  others,         (r)  Rex  o.  Martio,  SCampb.  100. 
Murray  ed.  p.  238.  (9)  Rex  ••  Aickles,  I  Leach  391. 

(/)  Harris  v.  Saunders,  4  B.  &  C.         {t)  Salte  and  others  v,  Thomas,  S 

411.  B.  &  P.  188.     1  Phil.  £t.  395. 

(m)  Archb.  Cr.  P.  C.  83.  («)  Hainsbottora*B  case,  I  Leach  25, 

In)  Bull.  N.  P.  849*    Rhodes's  case,  in  note.    It  would  baye  been  do  bar 

1  Leach  24.  to  the  contiction  had  the  probate 

(0)  Rex  t;.  Gropley,  2  Esp.  N.  P.  C.  heen  unrepealed.  Rex  i).  Buttery  and 

524.  another,  Ruas.  &  Rj^.  C.  C.  R.  342. 

(p)  D'Israeli  v,  Jowett,  1  Esp.  N.         (v)  Mead  o.  Robinson,  Willes.  284. 
P.  C.  427.  (w)  Ball.  N.  P.  247. 

(9)  Breton  V.  Cope,  Peake.  N.P.  C.  (jr)  Birt  v,  Barloir,    Dough   161. 

30.    Marsh  «.  Colnet,  2  Esp.  N.  P.  C.  Rose.  Et.  50. 
665. 
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sible  in  evidence^  an  examined  copy  is  also  admissible,  (y)  Thus^ 
examined  copies  of  the  entries  in  the  council-book,  or  of  a  licence 
preserved  in  the  secretary  of  state's  office,  (2)  of  entries  in  the 
Bank  books,  (a)  of  entries  in  the  books  of  the  East  India  Com- 
pany, (6)  or  in  the  books  of  the  commissioners  of  the  land-tax,  (c) 
or  of  exci8e,(d)  are  allowed  to  be  read  in  evidence.  So  an  exa- 
mined copy  of  a  parish  register  is  evidence  :(e)  but  not  an  exa- 
mined copy  of  the  register  of  a  marriage  in  the  Swedish  ambas- 
sador's chapel  in  Paris. (/)  It  seems,  however,  that  the  books  of 
the  King's  Bench  or  Fleet  prisons,  which,  as  it  has  been  just  men- 
tioned, are  evidence  of  the  time  of  a  prisoner's  discharge,  are  not 
such  public  documents,  that  a  copy  of  them  may  be  given  in  evi- 
dence. (^) 

The  judicial  records  of  the  King's  Court  are  safely  kept  for  inspection  of 
public  convenience,  that  any  subject  may  have  access  to  them  for  wsco'd** 
his  necessary  use  and  benefit ;  which  was  the  ancient  law  of  Eng- 
land, and  is  so  declared  by  an  act  of  parliament  in  the  46th  year 
of  Edward  III. (A)     But  in  the  case  of  an  acquittal  on  a  prosecu-  ?.**'^^^^j^ 
tion  for  felony,  a  copy  of  the  indictment  cannot  be  regularly  ob-  aJq  ™iuli,  how 
tained  without  an  order  from  the  Court.    This  rule  proceeds  from  obtained, 
an  anxiety  to  protect  prosecutors  from  being  harassed  by  un-  in  case  of  fo- 
founded  actions  for  malicious  prosecutions,  which  actions  cannot  ^^'^®*- 
be  maintained  without  proving  the  fact  of  the  prosecution  by  the 
record  or  an  examined  copy  of  it ;  and  it  is  therefore  not  usual  to 
grant  a  copy  of  the  record  of  acquittal^  where  there  is  any  the 
least  probable  cause  for  the  prosecution,  (t)     But  the  copy  is  ad- 
missible without  proof  of  the  order  of  the  Court  allowing  a  copy 
of  the  record ;  for  though  it  be  the  duty  of  the  officer,  charged 
with  the  custody  of  the  records  of  the  Court  not  to  produce  a  re- 
cord, or  give  a  copy  of  it  but  upon   competent  authority,  yet  if 
the  officer,  in  neglect  of  his  duty,  shall  have  given  a  copy,  or  pro- 
duces the  original,  the  evidence  in  itself  is  unobjectionable,  and 
must  be  received.  (;)     The  rule  is  confined  to  cases  of  felony:  In  cases  of 
in  prosecutions  for  misdemeanors,  the  defendant  is  entitled  to  a  m»demeanor. 
copy  of  the  record,  as  a  matter  of  right,  without  a  previous  ap- 
plication to  the  Court.  (A:)     A  defendant  on  a  criminal  charge  is  inspection  of 
not  entitled  to  an  inspection  of  the  grounds  upon  which  the  pro-  depositions, 
secution  is  instituted ;(/)  and,  therefore,  neither  in  cases  of  treason 


(jr)  Rose.  Ev.  49.  Lynch  o.  Gierke, 
3  Salk.  154. 

(b)  £yre  v.  Palsgrave,  SCampb. 
606. 

{a)  Marsh  v.  Colnett,  9  Esp.  665. 

(b)  Dougl.  593.  n. 

ic)  Rex  i>.  King,  %  T.  R.  S34. 

(d)  Fuller  t;.  Fetch,  Carth.  346. 

(e)  Bull.  N.  P.  247. 

(/)  Leader  v.  Barry,  1  Esp.  353. 
(^)  Rose.  Bt.  49.  Salte  v.  Thomas, 
3  B.  &  P.  190. 

(k)  1  Phil.  £t.  405. 

(0  Tidd.  647.    In  the  case  of  Van- 


dercomb  and  Abbott,  2  Leach  708. 
the  prisoners,  afler  their  acquittal, 
applied  for  copies  of  the  record,  for 
the  purpose  of  assisting  them  in  their 
plea  01  auterfois  acquit ;  the  Court, 
no  weTcr,  refused  to  ^rant  them  gopies, 
but  ordered  the  officer  to  read  over 
the  indictment,  slowly  and  distinctly, 
irhich  was  accordingly  done. 

(J)  Legattv.  Tollervey,  14  East.  303. 

\k)  Morrison  v.  Keily,  1  Black.  Rep. 
385.  Evans  v.  Phillips,  MS.  Selw.  N. 
P.  952.     1  Phil.  Ev.  407. 

(0  1  Phil.  Et.  408. 
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Inspection  of 
public  books. 

Never  grai 
in  criminal 
cases. 


nor  of  felony,  bas  he  any  right  to  a  copy  of  the  depofiitiond  of  the 
witnesses,  who  are  to  appear  against  him.(m)  ^^Hie  practice  oa 
*'  indictments  at  common  law,  and  on  informations  upon  particu* 
'^  lar  statutes/'  said  Mr.  Justice  Buller  in  Rex  v.  Holland,  *^shew» 
^'  it  to  be  clear  that  the  defendant  is  not  entitled  to  inspect  the  eri. 
'^  dence  on  which  the  prosecution  is  fotmded,  till  the  hour  of 
^^  trial."  (n)  Where  civil  rights  are  depending,  a  party  has  a  right 
to  inspect,  and  take  copies  of  such  books,  &c.  as  are  of  a  ptMie 
JJcjc^Fan^d  nature,  wherein  he  has  an  interest  :(o)  but  a  rule  for  inspecting  a 
,«  public  writing  is  never  granted,  where  the  party  who  has  them  in 

his  custody  would,  by  producing  them  for  inspection,  disclose  any 
evidence  of  a  criminal  nature,  or  expose  himself  to  a  criminal 
prosecution :  for  it  is  a  constant  and  invariable  principle  that  in 
criminal  casesy  the  party  shall  never  be  compellea  to  furnish  evi- 
dence against  himself.  (/?) 
%  Of  the  proof  2dly.  Of  the  proof  of  private  documents.  The  execution  of  all 
cumcnts*  ^^'  '''^^*^^'*  instruments  which  are  attested,  whether  under  seal  or  not, 
must  be  proved  by  the  subscribing  witness,  if  he  can  be  produced, 
and  is  capable  of  being  examined.  Thus  not  only  bonds  and 
other  deeds,  but  attested  notices  to  quit,(i)  attested  warrants  to 
distrain^  (A:)  attested  bills  of  exchange,  or  promissory  notes,  must 
be  proved  by  the  attesting  witness.  And  so  strictly  is'  this  rule 
observed,  that  the  testimony  of  the  attesting  witness  cannot  be 
dispensed  with,  though  an  acknowledgment  of  the  obligor  himself 
be  proved,  admitting  that  he  executed  the  bond,(Z)  or  the  defend- 
ant has  admitted  the  execution  in  his  answer  to  a  bill  in  Chan- 
cery 5(»n)  for  though  the  party  may  acknowledge  the  bond,  yet  he 
may  not  know  every  circumstance  attending  the  execution ;  **  a 
"  fact  may  be  known  to  the  subscribing  witness,  not  within  the 
"  knowledge  or  recollection  of  the  obligor,  and  he  is  entitled  to 
"  avail  himself  of  all  the  knowledge  of  the  subscribing  witness 
^'  relative  to  the  transaction." (n)  But  where  the  attesting  witness 
is  dead,(o)  or  blind,  (;?)  or  insane,  (y)  or  infamous,  (r)  or  has  be- 
come interested  after  the  execution  of  the  deed,(5)  or  absent  in  a 
foreign  country,  or  not  amenable  to  the  process  of  the  superior 
courts,  (/)  as  where  he  is  in  Ireland,  (m)  or  where  he  cannot  be  found 
after  diligent  inquiry,  (r)  evidence  of  the  witness's  handwriting  is 

(m)  1  Phil.  £v.  400.  la  some  spe- 
cies of  treason,  the  prisoner  is  enti- 
tled to  a  copy  of  the  indictment, 
Jbid. 

(n)  Rex  V.  Holland,  4T.  R.  691. 
In  that  case  an  information  had  been 
filed  against  an  officer  of  the  East 
India  Company,  on  charges  of  de- 
linquency founded  upon  a  report  of 
a  board  of  enquiry  in  India :  and  the 
Court  of  King's  Bench  were  of  opi- 
nion, that  he  had  no  right  to  have  an 
inspection  of  that  report,  and  that  the 
Court  had  no  discretionary  power  to 
grant  it. 

(o)  Tidd.  647. 

(p)  Tidd.  649. 

(i)  Doe  V,  Dumford,  2  M.  &  S.  62. 
And  it  makes  no  difference  that  the 


party,  upon    whom  the  notice 
served,  read  it  and  made  no  objectioo. 
Ilfid. 

(k)  Higg8r.DizoD,9Stark,N.F.C. 
210. 

(t)  Abbot  V.  Plumbe,  1  Dongl.  216. 

(m)  Call  V,  Dunning,  4  Bast  53« 

(n)  By  Le  Blanc,  J.  4  East  ftS. 

(o)  Anon.  12  Mod.  607. 

(p)  Wood  V.  Drury,  1  Lord  Raynu 
7S4. 

(q)  Currie  o.  Child,  3  Camph.  S8S. 

(r)  Jones  v.  Mason,  2  Strm.  833. 

($)  Godfrey  o«  Norris,  1  Stnu  34. 

it)  Prince   o.  Blackbarn,  9  Bait. 
250. 

(tt)  Hodoei  o.  Foremu,  1  Starfc. 
N.  P.  C.  90. 

(v)  Cunliffe  v.  SefloB,  S  East  183. 
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admiilsllde.  (to)  In  these  cases  it  eeems  suffieient  to  prove  the  hand- 
Writiag  of  the  witneas,  without  proving  the  handwriting  of  the 
party^  unlesB  with  a  view  to  eitablidh  the  identity  of  the  party ; 
but  slighter  evidence  of  that  fact  would  be  sufficient,  (a;)  And  in 
a  very  late  case  Lord  Tenterden  held,  that  proof  of  the  hand- 
writing of  the  subscribing  witness  who  was  dead  was  sufficient, 
without  any  further  proof  of  the  identity  of  the  parties  than  the 
identity  of  the  name  and  description,  (y)  The  handwriting  of  a  Handwriting 
party  may  be  proved  by  a  witness  who  has  seen  him  write;  and,  owprorc  . 
if  a  witness  states  that  he  has  only  seen  him  write  once,  but  thinks 
the  signature  is  his  handwriting,  it  is  evidence  to  go  to  the  jury, 
although  he  says  that  he  can  form  no  belief  on  the  subject,  (z)  A 
written  correspondence  with  the  party,  although  the  witness  has 
never  seen  him  write>  will  be  sufficient  to  enable  him  to  speak  to 
the  handwriting ;  for  when  letters  are  sent  directed  to  a  particular 
person,  and  on  particular  business,  and  an  answer  is  received  in 
due  course,  a  fair  inference  arises,  that  the  answer  was  sent  by  the 
person  whose  handwriting  it  purports  to  he.{a)  So  where  a  wit- 
ness who  had  never  seen  the  defendant,  but  had  corresponded 
with  a  person  of  defendant's  name  living  at  Plymouth  dock,  where 
the  defendant  resided,  and  where,  according  to  other  evidence, 
there  was  no  other  person  of  the  same  name,  stated  that  the  hand- 
writing in  question  was  the  handwriting  of  the  person  with  whom 
he  corresponded,  the  evidence  was  held  sufficient,  (i)  It  is  an  es« 
tablished  rule,  that  handwriting  Cannot  be  proved  by  comparing 
the  paper  with  any  other  papers  acknowledged  to  be  genuine. (c) 
A  written  instrument,  whidi  requires  a  stamp,  in  criminal  as  well  Sumps. 
as  civil  cases,  is  inadmissible  in  evidence,  unless  it  be  duly 
stamped,  and  no  parol  evidence  will  be  received  of  its  contents* 
Thus  where  the  prisoner,  being  a  clerk,  receiving  money  on  his 
master's  account,  gave  to  the  debtor  a  receipt  on  plain  paper ; 
the  receipt  was  held,  by  Bayley,  J.,  not  to  be  evidence  against 
the  prisoner  on  an  indictment  for  embezzling  the  money  so 
received,  (d)  But  in  certain  cases  unstamped  written  instru-  Unstamped  in* 
ments  have  been  received  in  evidence,  when  produced  merely  »tronocntfor 
to  prove  something  collateral,  and  not  for  the  purpose  ot  being  ^^^b*  '  ^^'* 
enforced  between  the  parties,  and  when  it  is  not  material 
to  consider  whether  the  instruments  are  good  or  available  in 
law.(e)  Thus  a  paper,  purporting  to  be  a  bill  of  exchange  or 
promissory  note,  may  be  given  in  evidence  to  support  an  indict- 
ment for  forgery,  or  for  uttering  with  a  knowledge  of  the  for-» 
gery.(/)     So  on  an  indictment  on  7  Geo«  4.  c.  60.  s.  2.  for  steal- 


(w)  Rose.  Ev.  62.  See  also  what 
will  be  considered  a  diligent  enquiry 
so  as  to  let  in  such  evidence,  ibid* 

(x)  IHd. 

(y)  Page  v,  Mann,  Mood.  &  Malk. 
N.  P.  C.  79. 

(s)  Garrels  v.  Alexander,  4  Esp.  S7. 
Rose.  Ev.  64.  The  signature  of  a 
person  may  be  proved  by  a  witness 
who  has  seen  him  write  his  surname 
only.  Lewis  o.  Sapio,  1  Mood.  & 
Malk,  N.  P.  C.  39.  by  Abbott,  C.  J., 


overruling  Powell  v.  Ford,  S  Stark,  c. 
89. 

{a)  Per  Lord  Kenyon,  Cary  v.  Pitt, 
Peake  Ev.  App.  85.    Ro$c.  Ev.  55. 

(5)  Harrington  o.  Fry,  1  Ry.  & 
Mood.  90.    Rose  Ev.  15. 

(c)  Anie,  879.    1  Phil.  Ev.  471. 

(d)  Rex  V.  Hall,  8  Stark.  N.  P.  C. 
67. 

{e\  Ante  J  p.  341. 

(/)  Ante,  p.  341.     1  Phil.  Ev.  500. 
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iBg  a  letter^  where  it  appeared  that  the  check  or  draft  which  the 
,  prisoner  had  taken  out  of  the  letter  was  drawn  on  unstamped 

paper,  it  was  objected  on  behalf  of  the  prisoner,  that  it  could  not 
be  received  in  evidence,  even  as  a  medium  to  shew  that  he  had 
stolen  the  letter ;  but  the  Court  overruled  the  objection,  being  of 
opinion  that  the  draft,  though  unstamped,  might  be  received  in 
evidence  for  collateral  purposes,  though  not  for  the  purpose  of 
recovering  the  money  contained  in  it.(^)  But  in  a  modem  case 
of  an  indictment  for  feloniously  setting  fire  to  a  house  with  intent 
to  defraud  an  insurance  company,  a  policy  of  insurance  was  given 
in  evidence  on  the  part  of  the  prosecution,  by  which  the  prisoner's 
goods,  in  a  house  described  in  the  policy,  were  insured  against 
fire,  and  upon  which  a  memorandum  was  indorsed  stating,  that 
the  goods  insured  had  been  removed  from  the  house  described  in 
the  policy  to  another  house  mentioned  in  the  memorandum.  In 
this  house,  so  mentioned  in  the  memorandum,  the  prisoner  was 
charged  with  having  committed  the  felony.  The  policy  was  pro- 
perly stamped,  but  the  memorandum  had  no  stamp;  and  upon  this 
circumstance,  an  objection  was  taken  on  behalf  of  the  prisoner^ 
that  it  was  essentially  necessary  to  shew,  in  support  of  the  charge, 
that  there  subsisted  a  legal  effective  contract;  and  that,  by  the 
express  provisions  of  the  stamp  acts,  the  memorandum  in  question, 
not  being  stamped,  could  not  be  given  in  evidence,  or  be  good  or 
available  in  any  manner  whatever.  The  point  being  reserved  for 
the  consideration  of  the  twelve  Judges,  was  argued  before  them ; 
and  the  conviction  was  held  to  be  wrong.  (A) 

As  to  other  points  respecting  the  proof  and  effect  of  public  and 
private  documents,  since  they  are  of  rare  occurrence  in  criminal 
proceedings,  it  is  thought  more  advisable  to  refbr  the  reader  to 
the  general  Treatises  on  the  Law  of  Evidence,  than  to  encumber 
this  work  with  any  notice  of  them. 

ig)  Pooley's  2d  case,  8  Leach  900.  within  the  act  Pooley*s  case,  8  LeaiA 

S.  C.    1  East.  P.  C.    Addenda  zvii.  SS7.    Ante,^\. 
Anie^  830.    The  prisoner  had  been         {h)  Gilson's   case,  8  Leach   1007. 

preTiousIy  tried  on  the  first  section  Russ.  &  Ry.  C.  C.  R.  ISS.    ^iile,496« 

of  the  act,  which  makes  it  a  capital  Lord  Ellenborough,  Mansfield,  C.  J.^ 

felony  for  any  servant  of  the  post-  Wood,  B.,  Grose,  J.,  and  Heath,  J., 


office  to  secrete  any  letter  contain injp  were  of  opinion  the  conviction 

a  hank  note,  or  any  warrant  or  draft  right    The  Lord  Chief  Baron,Thomp- 

for  the  payment  of  money :  and  it  son,  B.,  Lawrence,  J.,  Le  Blanc,  J., 

was  held  that  a  draft  which  required  Chamhre,  J.,  and  Graham,  B«,  were  of 

a  stanrp,  but  was  unstamped,  iras  not  the  contrary  opinion, 
a  draft  for  the  payment  of  money 
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TO  BOTH  VOLUMES, 


A. 

ABATEMENT, 

andae,  of  price  of  native  commodities  indictable,  i.  175 
ABDUCTION,  i.  58^    See  tit.  RiDNAmNo. 
forcible,  of  women,  i.  569,  et  seq* 
offence  at  common  law,  L  569 

bj  statute,  i.  570.    See  Add.  vol.  i.  p.  xiii.  zIt.  xxxTiii* 
when  complete,  1. 571,  Add.  vol.  i.  p.  xIt.  xzxvii. 
punishment  under  1  Geo.  4.,  i.  570 — Repealed  bjstat  9  Geo.  4.  c.31.> 
Add.  Tol.  i.  p.  ziv. 
accessories,  i.  570 

construction  of  3  Hen.  7.,  i.  671 — Repealed  by  stat  9  Geo.  4.  c.  31.    See 
Add.  vol.  i.  p.  xiv. 

county  in  which  offence  may  be  committed,  i.  573,  et  seq*    See  Add.  voL  u 
p.  xiv. 

Indictment,  i.  576.     See  Add.  vol.  i.  p.  xiv.  xv. 

evidence  of  woman  carried  away,  i.  576,  577.   See  Add.  vol.  i.  p.  xv.ii*  605^ 
606 
9  Geo.  4.  c  31. 

s.  19.  forcible  abduction  of  a  woman  on  account  of  her  fortune  with  intent 

to  marry  her.  Add.  vol.  i.  p.  xiii.  xxxvii. 
8. 30.  unlawful  abduction  of  a  girl  under  sixteen  from  her  parents  or  guar* 
dians.  Add.  vol.  i.  p.  xv. 
of  a  maid  under  sixteen  fiiom  her  father  or  guardian,  i.  577,  578.     Add.  vol.  U 

p.  XV. 

4  &  5  Ph.  &  M.  c  8.  8. 2.  ii.  57— Repealed  by  stat  9  Geo.  4.  c.  31.    Add; 
vol.  i.  p.  XV.  xxxii. 

Irish  statutes  concerning,  i.  581 
forcible  abduction,  and  sending  of  persons  into  other  countries,  i.  582 
masters  of  vessels  forcing  men  on  shore,  and  leaving  them,  i.  583 — See  Add.  vol* 
i.  p.  XV. 


730  INDEX. 

ABETTORS. — See  Aiders  and  Abettors* 

panishment  of,  in  misdemeanors,  ii.  190,  103,  195,  221 

on  sammarj  convictions,  ii.  190,  193.  Add.  toL  ii.  Uv. 
in  stealing,  &c.  letters,  ii.  229 
in  false  personations,  ii.  482 
ABORTION, 

marder  in  attempting  to  procore,  i.  434 

43  Geo.  3.  as  to  administering  poison,  &c  to  cause  miscarriage,  &c.  of  women 

quick  with  child,  i.  553,  554.     Add.  Vol.  i.  p.  xii.  xxxvi. 
destroying  infants  in  the  mother's  womb,  i.  553.    Add.  vol.  i*  p.  xiii.  xxxvi* 
ACCESSORY, 

ai  the  fact,  i.  21 

aider  and  abettor  formerly  considered,  i*  21 
before  the  fact,  i.  29 

who  is  to  be  so  considered,  i.  29 

description  of,  in  different  statutes,  i*  30 

the  same  person  may  be  such  accessory,  and  also  a  principal,  i.  29 

qu.  whether  so  chargeable  in  one  indictment,  i.  29  n.  (/) 
bow  he  differs  from  a  principal  in  the  second  degree,  i.  29 

if  a  man  be  indicted  as,  he  cannot  be  convicted  on  evidence  of  his  be- 
ing present  aiding  and  abetting,  i.  30 

after  an  acquittal  on  such  objection,  he  may  be  indicted  as  prin- 
cipal, i.  30,  n.  (m) 
offence  of,  derivative  from  that  of  principal,  i.  30 

if  a  person  be  present,  he  is  not  an  accessory  but  a  principal^  i*  31,  and  n*(jr) 
by  the  intervention  of  a  third  person,  i*  31 ' 
in  what  crime  there  may  be,  i.  31 
felonies  created  by  statute,  i.  32 
cannot  be  in  a  misdemeanor,  1.  32 
accessorius  sequitur  naturam  principalis  sui^  i.  32 

how  far  an  accessory  is  implicated  when  the  principal  varies  from  the  terms 
of  the  instigation,  i.  33 

when  he  commits  a  different  crime,  i.  33,  34 
when  he  repents  and  countermands  the  principal,  i.  34,  Ii*  88 
counselling  a  pregnant  woman  to  murder  her  child,  i.  33 
in  murder,  i.  432. — See  Murder. 
cannot  be  in  manslaughter,  i.  485 

how  and  where  to  be  tried,  Add.  vol.  i.  p.  ii,  iii,  xxiil,  xjA^ 
may  be  prosecuted  after  conviction  of  principal,  though  he  be  cot  attainted^ 

other  enactments  respecting,  ib. 
after  the  fuct, 

who  is  to  be  so  considered,  i.  34,  43 

by  receiving,  comforting,  &c.  the  felon,  i.  35 

or  the  accessory  before  the  fact,  i.  35 
by  assisting  a  felon  sentenced  to  be  transported^  i.  393 
in  offences  created  by  statute,  i.  35 
most  know  of  the  felony  committed,  i.  35 

and  the  felony  must  be  coriiplete,  i*  35,  36 
time  covert  not,  by  receiving  her  husband^  i.  19^  36 
proceedings  against,  unfrequent,  i.  W 
punishment  of,  Add.  voL  i.  p.  ii^  xxiii 
receivers  of  stolen  goods,  i*  36 

to  stealing  of  horses, — construction  of  Stat  of  £11^  i*  36 
in  murder,  i.  433 
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AIXESSORT— con/lhtMd. 
after  the  fact 

in  madslatighter,  i.  485 
proceedings  against,  indictment,  &c.,  i.  39,  et  $eq.  i.  96 
principal  and  accessory  in  same  indictment,  i.  36, 37 
indicted  for  misdemeanor  without  conviction  of  principal,  i.  37 
arraigned  as  accessory  to  such  principals  as  are  convicted,  i.  37 
if  the  name  of  the  principal  is  known,  it  must  be  stated,  !.  97 
Indicted  as  accessory  to  several,  found  guilty  as  accessory  to  one,  the  verdict 
good,  i.  37 
no  person  shall  be  tried  more  than  once  for  the  same  oiPence  of  being 
accessory  before  the  fact,  i.  37 
former  acquittal,  when  a  good  bar,  i.  37,  38 

by  reversal  of  an  attainder  against  principal,  that  against  accessory  Is  an- 
nulled, i.  38, 39,  n.  (/)  r   ,  -o 

he  may  be  tried  where  principal  has  been  convicted,  though  not  attdnted, 

he  may  controvert  the  guilt  of  the  principal,  i.  39,  et  seq. 
in  what  county  he  shall  be  tried,  i.  40 

a  statute  excluding  accessories  from  clergy,  does  not  thereby  exclude  princi- 
pals, i.  32 
in  murder,  i.  433,  433 
in  petit  treason,  i.  483 
in  manslaughter,  1.  495 
under  the  statute  of  stabbing,  none,  493 
in  rape,  557 
in  sodomy,  !•  568 
in  abduction  of  women,  i.  570 
in  maihem,  none,  i.  586 
under  the  Coventry  act,  i.  6tO 
in  offences  respecting  coin,  i.  53,  61,  63 
to  piracy,  i.  104,  105 
none  in  extortion,  i.  146 
all  are  principals  in  a  riot,  i.  350 

presumption  of  repentance  in  one  of  several  engaged  in  same  design,  u  88,  89 
consequences  of  such  repentance,  ii«  89 

trial  and  punishment  of.  Add.  vol.  i.  p.  ii,  ill,  xxiii,  xxhr,  xxxix 

in  burglary,  ii.  44 
in  sacrilege,  ii.  46 
in  honsebreakine,  11.  47 
in  stealing  in  a  dwelling-house,  il.  50,  54 
in  breaking,  &c.  and  stealing  in  buildings  within  the  evrtilage, 

ii«  55 
in  breaking,  &(!.  shops,  &c.  and  stealing  therein,  II.  60 
in  robbery,  ii.  88 
in  larceny,  ii.  179 
in  stealing  from  the  person,  11. 183 
in  stealing  horses,  cows,  sheep,  &c.  it.  184 
in  stealing  and  destroying  deer,&&  ii.  188 
in  taking,  &c  fish,  ii.  193 
in  plundering  shipwrecked  vessel,  6*  195 
in  larceny  by  servants,  &c.  H.  306 
in  embeszlement,  ii.  318 
in  forgery,  ii.  355,  359,  371 
in  malicious  injuries,  ii.  485 
in  arson,  ii.  496 
in  maiming  cattle,  ii.  499 
in  murder,  Add.  toL  1.  p.  (,  tiii^  xuit 
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ACCOMPLICES, 

inclade  all  the  pariic^ei  criminisj  u  31 

evidence  of,  when  receivable,  ii.  597,  et  ttf  jf.— -See  tit  Evxdskck. 
dying  declaration  of,  ii.  687 
deposition  of,  ii.  507 
AD  QUOD  DAMNUM, 
writ  of,  i.  911 

appeal  upon,  i.  314 
repairs  of  a  road  made  in  parsnance  of,  i.  325 
ADDITION, 

indictment  not  to  be  abate  by  dilatory  plea  of  want  of,  or  of  wrong  additi<Mi)  Add* 
vol.  i.  p.  XX? 
ADMIRALTY, 

jarisdiction  of,  i.  107, 108. — See  tit.  Piracy,  High  Seas* 
court  of,  &c  ;  i.  109,  110 
forging  the  hand  of  registrar  of,  ii.  435,  436 
punishments  in.  Add.  vol.  i.  p.  v 
expences  of  prosecutions  in,  Add.  vol.  i.  p.  xxvii. 
ADMISSION.— See  tiU  Confession. 
ADULTERER, 

provocation  to  kill  by  detection  of,  i.  488 
AFFRAY, 

definition  of,  i.  ^70 

derivation  of,  i.  270 

difference  between,  and  a  rio^  u  270 

aggravated,  i.  270 

words  will  not  make  an  affray,  i.  271 

bat  there  may  be  one  where  there  is  no  actual  violence,  i.  271 
as  where  a  person  goes  armed,  i.  271 
prohibited  by  2  Edw.  3.  c  3.,  i.  271 
construction  of  that  statute,  i.  272 
soppression  of  by  a  private  person,  i.  272,  273,  508 
killing  in,  i.  552 

by  a  constable,  i.  273 
by  a  justice  of  the  peace,  ^*  ^'^^ 
notice  of  authority  to  arrest  by  officer,  &c.  interposing,  i.  505 
punishment  of,  i.  274 
AGENT, 

possession  of,  in  whom  ownership  may  be  laid  in  indictment,  ii.  159 
statements,  and  acts  of,  when  admissible  against  his  principal,  ii.  653 
AIDERS  AND  ABETTORS.— See  tit  Abettors,  Principal  in  second  DxaREK. 
principals  in  the  second  degree,  1.  21 
formerly  considered  accessories  at  the  fact,  i.  21 

and  not  triable  till  principal  convicted,  i.  21 
bow  fiir  they  must  be  present  at  the  commission,  i.  22,  23 

what  shall  constitute  such  presence,  i.  22,  23,  24 
of  a  crime  done  in  prosecution  of  some  unlawJUl purpose  by  several,  i.  24 

where  there  is  a  general  resolution  against  all  opposers,  i.  25 
punbhment,  i.  25,  Add.  vol.  ii.  p.  Ixv. 

whether  liable  to  be  punished  as  principals  in  the  first  degree,  i.  25,  el  seq, 
indictment  against,  i.  29 
in  murder,  i.  431. — See  tit.  Murder. 
in  manslaughter,  i.  485 
under  the  statute  of  stabbing,  none,  i.  492 
in  rape,  1.  557 
in  sodomy,  i.  568 
under  the  Coventry  act,  i.  590 

under  Lord  Ellenborough's  act,  i.  602  ^-"i 

under  the  Black  act,  i.  591 
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ALEHOUSE, 

keeping,  without  a  licence,  why  not  indictable,  i.  49 

licence  made  necessary  b j  6  &  6  Edw.  6.,  i.  298,  n.  (u) 
disorderly,  i.  298 
ALE  LICENCES, 

granting,  and  refusing  improperly,  i.  139,  140 
ALMANACK, 

forgery,  in  respect  df  stamp  on,  ii.  413 
ANCHORS, 

receiving  stolen,  i«  104 
left  by,  or  cut  from  ships,  ii.  279 
ANIMALS, 

domestic,  &c.  larceny  of,  ii.  150—154 
ANNUITIES, 

endeavouring  to  induce  infants  to  grant  annuities,  a  misdemeanor,  i.  411,  412«— 
See  tit.  Usury. 
APPRENTICE, 

enlisting  and  receiving  bounty,  ii.  289,  316 

exempted  from  stat  12  Ann.  (stealing  forty  shillings  in  a  dwelUng-house,)  i.  0— 

Repealed,  see  Add.  vol.  i.  p.  i. 
neglect  of,  who  indictable  for,  i.  44 
murder  by  harsh  usage  of,  1.  426 

correction  of,  by  master,  mforo  domesiico^  i.  439,  440,  532,  533,  534,  Ml,  542 
APPREHENSION, 

of  offenders,  by  stat.  7  &  8  Geo.  4.  c.  29.  s.  63.  ii.  188 

a  person  in  the  act  of  committing  any  offence,  may  be  apprehended  without 
a  warrant.  Add.  vol.  ii.  p.  Ixv. 
compensation  to  those  who  have  been  active  in,  or  to  their  families,  Add. 
vol.  i.  p.  xxviil 
APPROVEMENT, 

method  of,  ii.  597,  589 
ARMS, 

affray  by  going  armed,  i.  271 
prohibition  by  2  Edw.  3.  from  going  armed,  i.  271 
construction  of  this  statute,  i«  272 
ARRAIGNMENT, 

of  idiots,  deaf  and  dumb  persons,  &c.,  1.  7,  and  n  (/)  Add.  vol.  ii.  p.  L 
ARREST.— See  tit  P&ocess. 

opposing  an  arrest  upon  criminal  process,  i.  360,  ei  teq, 

by  rescue,  i.  362 
of  persons  escaping  from  Great  Britain  to  Ireland,  &c.,  i.  368 
authority  of  officers  and  others  to  arrest,  &c.  in  cases  of  felony,  i.  502 
of  private  persons,  i.  502,  503,  see  Add.  vol.  i.  p,  xi 

in  cases  of  attempts  to  commit  felony,  i.  503,  601 
distinction  between  officers  and  privaite  persons,  i.  503,  504 
arrest  on  charge  of  felony  imperfectly  expressed,  i.  504 
illegal  arrest,  i.  504^  505 
authority  to  arrest,  &c«  in  cases  of  misdemeanor,  i.  505,  et  seq.  Add.  vol.  ii.  p.  Ixv. 

apprehending  night-walkers,  i.  506 
authority  to  arrest,  &c.  in  civil  suits,  i.  508 
power  of  watchmen,  beadles,  &c.,  i.  506,  n.  (f) 
there  must  be  a  legal  officer  and  legal  process,  i.  510,  ei  seq. 

blank  warrants,  i.  512,  513 
notice  of  the  authority  to  arrest,  i.  514,  515 

by  officers  interposing  in  the  case  of  riots  and  affrays,  i«  515,  516 
in  case  of  third  persons  interposing,  i.  516 
before  doors  are  broken  open,  i«  517 
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AURlSST—conHnued. 

bj  private  bailijOf,  i«  518[ 

regularity  of  pro£ee4iagt  i*  518)  510 

of  clergyman  daring  divine  service — Add,  vol«  i.  p.  vii,  xxi^vii 

on  a  Sandaj,  i.  519 

rigbt  of  officers  to  break  open  windows  or  door  to  arrest^  i.  519-—$^ 

explanation  of  the  rule  that  a  man's  honse  is  his  castle,  i.  520— r522 
interference  by  third  persons  where  arrest  is  illegal^  i.  539^525 
killing  in  resisting  or  execnting. — See  tit.  Murder,  Makslaughter. 
ARREST  OF  JUDGMENT, 

all  the  defendants  must  be  in  Court  when  motion  is  made  in,  ii.  574 
what  objections  to  an  indictment  cannot  be  moved  in,  Add.  voL  i.  xxvi 
ARSON, 

offence  at  common  law,  ii.  486 

tkere  m«9t  be  $n  actual  burning,  il.  486 ' 

the  bnming  must  be  malicious  and  wilful,  ii.  486 

it  need  not  correspond  with  the  precise  intent;  ii.  487 

the  fire  must  bum  the  hou^  of  another,  iu  487  - 

wbut  is  included  in  the  word ''  bouse,"  ii.  488,  489 
misdemeanor  in  burning  a  man's  own  house,  ii.  489 
7  &  8  Geo.  4.  c.  30.,  ii.  489,  490 

8.  2.  setting  fire  to  any  church,  &c.  or  any  hpuse,  &c«  pr  to  certain  buildings, 

U.489 

8.  5.  setting  fire  to  a  coal  mine,  ii.  490 

8.  9.  setting  fire  to  or  destroying  ships,  &;c.,  ii.490,  491 

•i  17 p  neHmg  fife  to  a  stack  of  corp,  &o,  ii.  490 

malice  to  the  owner  not  necessary,  ii.  491 
l^Geo*  9.  e«  M«.s.  1.,  setting  fire  to  ships  of  war,  &c.  IL  490 
article  of  the  navy,  bnming  any  ships,  &c.,  ii.  491 
cases  on  the  statutes  now  repealed,  ii.  49.1 — 495 

a  common  gaol  holden  a  house  within  9  Geo.  1.,  ii.  491,  492 
as  to  an  outhouse  within  that  statute,  ii.  492,  493 

cotton-mill  within  9 Geo.  3.  c.  29.,  ii.  493. 

as  to  intent  to  injure  or  defraud  under  statute  43  Geo*  3»  c.  58.,  iu  493 
the  indictment,  ii.  493,  494,  495 

ownership  of  partners,  &c.,  ii.  495 
evidsQOe,  ii.  496»  497 

books  of  insurance  company  not  evidence,  unless  notice  siyttn  to  pradoqe 
policy,  ii.  496,  679 

unstamped  policy,  whether  evidence,  ii.  496,  726 
principals  and  acf^ei^ioriep^  ii,  496 
penalty  a»  servMlt^  ^ripg  aoy  boHiefcft*^  ii.  496 
ASSAULT, 

common  assanlt, 

definitilm  of  an  assaiiH^  i»  004 

included  in  every  battory,  i.  61 1 

no  words  will  amount  to,  i.  604 

Mtery^  i.  «Q4,  606 

injury  need  not  be  direct,  i.  60# 

by  exposure  to  the  inclement  of  the  weather,  L  6Q5 

by  indecent  liberties  witH  f^ideg,  i.  606^  606 

by  an  unlawfiU  impvisoqineiit,  i.  606,  6Q7 

every  imprisonment  does  not  incluAe  a  batteiji  i.  607 
what  will  amount  to  an  assault,  i*  607,.  6Q8 

iMmii0n'm4^^p  i.  907,  6P8 

force  used  sometime  justifiable,  and  wiil  not  fupmnt  to^  L  60S,  609 
as  against  trespassers,  i.  60? 


INDKX.  fIS 

dflfemice  whet^  iWe  MspAW  te  wittitfut  violeace,  i.  600,  610 
indictment,  K  610  ' 

plea,  I.  610 

pnctice,— i-ecognizanee  to  enter  and  tvy  trtiRsrse,  t  610^  611 
yerdict  and  punishmeiit,  i.  611 

samnyirj  conTiction  before  two  magistvatefe,  under  0  Geo.  4k  c.  31.  Add. 
ToL  i.  p.  xxxviii,  xxxix 
aggravated  assaalts 

attempts  to  murder,  or  do  great  hodSfy  hartt,  i.  611 
with  intent  to  rarish,  i.  611 

to  commit  an  niinatiii^l  trkne,  i.  61  i    • 
upon  officers  executing  process,  I.  SOO,  ei  seq.  Add.  ?ol.  i.  p«  xvii* 
jn  effecting  a  rescue,  i.  ^71 ,  36^,  383,  et  seq.  611 
in  obstructing  revenue  officers,  i.  117,  et  8eq.  611 
in  hindering  the  exportation  or  eironlation  of  com,  i.  196,  et  seq,  619 
laying  violent  hands  in  a  church,  or  charohyai^,  i.  613 
strikhtg,  Of  drawing  a  weapon  In  church  or  ehurchyard,  i*  619 

indictment,  i.  619 
malicious  striking  or  shedding  bKM>d  in  the  King's  palaces,  i.  619,  613 
drawing  a  weapon  or  striking  in  the  King's  conrte  of  justice,  i.  613,  614 

nolle  prosequi  as  to  judgment  of  amputation,  i.  614 
rescuing  a  person  from  courts  without  striking,  i.  614,  615 
assaults  in  inferior  courts  of  justice,  i.  615 

indictment,  i.  61 6 
'  9  Ann.  c.  16.  assaulting  privy  counsellor  in  execution  of  his  oSce,  u  6IS«v 

Repealed,  see  Add.  vol.  i.  p.  xvii,  xxxii 
4  Hen.  6.  c.  11.  upon  members  of  parliament  and  their  servants,  L  01  S«^ 

Repealed,  see  And.  vol.  i.  p.  xvii,  xxxi 
9  Ed.  1.  upon  clergymen,  i.  61 5,  616 — Repealed,  see  Add.  vol.  i.  p.  xvii,xiLti 
with  intent  to  commit  robbery,  (4  Geo.  4.  c.  54.)  ice*  6t6,  et  §eq^*^Iie* 
pealed  by  7  &  8  Geo.  4.  e.  97.,  see  Add*  vol.  i»  p*  k^ 
construction  of  the  statute,  i.  616,  617 
the  word  maliciously,  i.  616,  917 
the  assault  must  be  OMide  on  the  parly  inteadud  to  ba  ivbbed,  i. 

617 
no  actual  demand  of  monej,  fee«  neeMsarj?  t  617-«-6l0 
the  intent  to  rob  the  materifld  patt,  and  nNMt  be  pn>peyij  fttteged, 

1.619 
under  second  clause,  (where  a  demand-  wiit  Iw  puovad,).  express 
demand  not  necessary,  i.  619 
it  must  be  averred  flrom  whom  the  mcne$f  was  dwundad,  and 
who  was  threatened,  i.  619,  690 
7  &  8  Geo.  4.  c.  99.  s.  6.  vol.  iL  p.61.  Add.  vol.  i.  p.  xvii 

assaults  with  intent  to  commit  robbery,  and  Asnands  ac- 
companied with  menace  oi^  force,  t5» 

with  intent  to  spoil  garments,  (6  Gee^  1.)  u  690^  #91 
construction  of  statute,  1.  691 
indictment,  i.  964 
99  Geo.  3.  c.  19.  upon  persons  shipwrecked,  u  5>94,  094t^8«pealed^  tse 
Add.  vol.  i.  p.  xxxiii 

persons  discharging  their  duty  In  the  saiVBge  of  vosniiS)  goods,  &c«  i. 
694 — See  Add.  vol.  i.  p.  xviii,  xxiii 
11  &  19  W.  3.  c  7.  on  commander  of  ship  to  hinder  him  from  fighting,  i.  693 
33  Geo.  3»  c.  67.  s.  9*  on  seamen,  to  obstruct  them  in  their  occupations, 
i.  693«->Repealed,  see  Add.  vol.  i.  p.  xviii,  xxxiii 
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ASS  AU  LT— con^ffecT. 

6  Eliz.  c.  4.  8*  2.  servaot,  workman,  &c.  assanUing  master,  mistress,  ftc, 

i.  M3,  624 — Repealed,  see  Add.  vol.  i.  p.  xviii,  xxxii 
12  Geo.  1.  c  34.  s.  6.  upon  manufacturers,  for  not  complying  with  illegal 

bye  laws,  i.  624 — Repealed,  see  Add.  yoL  i.  p.  xviii,  xxxii 
on  account  of  money  won  at  play,  (9  Ann.  c.  14.),  i«  624,  625-— Repealed, 
see  Add.  vol.  i.  p.  xviii,  xxxii 
cases  of  construction,  i.  625,  626 
statutory  sentence  after  a  general  verdict,  i.  626 
1  &  2  Geo.  4.  c.  88.  on  constable,  &c  in  order  to  prevent  apprehensioay 

i.  626 — Repealed,  see  Add.  voL  i.  p.  xviii,  xxxiii 
9  Geo.  4.  c.  31.  Add.  vol.  i.  p.  xviii,  xxxviii 

i.  23.  arresting  a  clergymaik  daring  divine  service,  Add.  toL  L  p. 

xviii,  xxxvii 
8.  24.  punishment  for  assaults  on  officers,  &c  for  their  endeayours  to 

saye  shipwrecked  vessels,  &c.  Add.  voL  i.  p.  xviii,  xxxviii 
8.  25.  assaults  with  intent  to  commit  felony  ;  assaults  upon  peace  offi- 
cers ;  or  to  prevent  arrest  of  offenders  ;  or  in  pursuance  of  a  conspi- 
racy to  raise  wages,  ib» 
a.  26.  assault  on  seaman  to  preyent  his  working ;  assaults  with  intent  to 
obstruct  the  buying  and  selling  of  grain,  or  its  free  passage,  ib. 
ASSAY  MARK, 

on  gold  and  silver,  forging,  &c.  ii.  418, 410 
ASSEMBLY, 

unlawful,  i.  254,  ei  seq.    See  tit  Unlawjul  Assembly. 
ATHEISTS, 

incompetency  of,  ii.  590 
ATTAINDER, 

of  another  crime,  not  pleadable,  ii.  180,  Add.  toI.  ii.  p.  Ii. 
ATTEMPTS 

to  commit  crimes  or  misdemeanors,  when  indictable,  i.  44—47 
endeavouring  to  provoke  another  to  send  a  challenge,  i.  275 
inciting  persons  to  assemble  in  a  riotous  manner,  i.  250 
to  commit  a  rape,  i.  563,  564 
to  commit  murder,  i.  585.    See  tit.  Maiming. 
maliciously  shooting  at  persons,  i.  590 
attempts  to  kill,  &c.  persons  shipwrecked,  i.  593,  594 
attempts  to  murder  by  shooting,  stabbing,  or  cutting,  i.  594 
a  person  caught  in  the  night  in  an  attempt  to  commit  a  felony  may  be  detamed 
without  a  warrant,  i.  601 
ATTORNEY, 

convicted  of  forgery,  and  afterwards  practising,  ii.  385 

ofperjury,ii.  551  «.«..,      ^  i^ 

communications  between,  and  his  client,  ii.  610,  ei  seq.    See  tit.  FrvMeged  Vom^ 
muhicaiions. 
AVTERFOIS  ACQUITy 
pleaof,ii.  38— 41,721 
in  burglary,  ii.  39 
in  forgery,  ii.  370 
in  perjury,  ii.  544 

will  not  be  effective,  unless  the  facts  contained  in  the  second  indictment 
shduld  have  sustained  the  first,  ii.  41 
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B. 

BAIL, 

who  may  be  admitted  to,  on  a  charge  of  felony,  Add.  vol  i.  p.  xxi 
duty  of  justices  before  admission  to,  ib.  xxii  ^ 

ackDowledgiDg  in  name  of  anothernot privy,  ii.  387 
personating,  ii.  483  ^   ^* 

BAILEES, 

larceny  by,  ii.  131,  132 

BAKErJ"*  ^"^^"^^  ""^^  '"^ "  ^"^  ^^  ^*'^  "'  ^^"^"-^  '"^  indictment,  ii.  157 

indictment  against,  for  mixing  alum  with  his  flour,  i.  50,  n.  f^)  115,  116 
by  means  of  his  servants,  i.  1 1 5    l ifi  9  »' KSJ  ^^^j  ^^^ 

BANK  OF  ENGLAND,         '  ' 

embezzlement  by  officers  and  servants  of,  ii.  224 

making  false  entries  in  books  of,  ii.  390 

forging  transfers,  &c.  of  stock  at,  ii.  390  et  ieq. 

forging  securities  of,  i.  396—407.     See  tit.  Forgery. 

may^se  an  impression  by  machinery  instead  of  a  signature  by  hand-writing,  ii. 

prosecutions,  election  to  proceed  for  the  minor  offence,  ii.  407 
signing  clerk  of,  not  a  necessary  witness  to  disprove  his  own  signature,  ii.  407 
^445  ^^^  ^^  ^^^""^  ^^  accoroptant  general,  and  certificate  of  cashier, 

BANK  NOTES, 

country  notes,  paid  in  London,  larceny  of,  ii.  145—147 

.         X  X  J  .    .    ,.  embezzlement  of,  ii.  233 

now  stated  in  indictment,  ii.  171 

«  *  Jt^^^T^'  *^-  ^'i  ^^®  **^-  Forgery. 
BANK  POST  BILL, 

larceny  of,  ii.  149 

how  stated  in  an  indictment,  ii.  171,  362 
BANKER, 

check  on,  larceny  of,  ii.  149 

when  the  drawer  had  no  effects  or  authority,  ii.  294,  306,  307 
embezzlement  by,  ii.  219 

n  A  TVT^o  ^®*  *^  ^  ^^^  fabrication  of  the  printed  form  and  papers  of,  ii.  476—478 
BANKRUPT, 

embezzlements  and  frauds  by,  ii.  248-^251 

not  making  a  discovery  of  his  estate  and  effects^  not  delivering  up  his  goods,  or 

removing  or  embezzling  to  the  amount  of  10/.,  ii.  249 
repealed  stat.  5  Geo.  2.  c.  30.,  ii.  249 
points  upon  this  stat,  ii.  249 
indictment,  ii.  250, 251 
evidence,  ii.  251 
perjury  by,  ii.  532 

proof  of,  against,  ii.  548 
BARGE, 

stealing  from,  ii.  194 
BARON  AND  FEME.    See  tit.  Feme  Cotert. 
BARRATRY, 

definition  of,  1. 185 
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by  whom  it  may  be  committtd,  i.  185 

indictment  and  proceedings,  i.  185, 186 

trial,  I.  1 86 

evidence,  ii.  700 

punishment,  i.  186 

witness  incompetent  after  conviction  for,  ii.  593 
BASTARD, 

bringing  a  bastard  child  into  a  parish  not  indictable,  i.  60,  and  see  n.  (0 

indictment  for  secreting  a  woman  with  child,  i.  50,  n.  (A) 

murder  of,  i..  424 

concealment  of  birth  of  by  mother,  i.  424,  425,  see  Add.  vol.  i.  p.  yiii,  x. 

verdict  finding,  on  trial  for  murder,  and  punishment,  i.  475.     Add.  vol.  i. 
p.  X. 

conspiracy  to  charge  a  man  as  father  of,  ii.  561 
BATHING, 

when  indictable,  i.  302 
BATTERY, 

definition  of,  i.  604,  605 
every  imprisonment  does  not  include,  i.  607 

if  one  be  indicted  for  assault  and  battery,  and  the  assault  be  ill  laid,  it  is  saftcieat 
if  defendant  be  found  guilty  of  the  battery,  i.  611 
BAWDY-HOUSE, 

indictment  of,  as  a  nuisance,  i.  298,  299 

proceedings  in,  evidence,  &c.  i.  301,  et  seq.  and  see  Add.  Tol.  i.  p.  vii. 
BEADLES, 

'  power  of,  to  arrest,  i.  506,  n.  (0 
BEGGARS, 

fraud  by  maiming,  in  order  to  beg,  ii.  289 
BIGAMY, 

Its  proper  signification,  i.  187,  n.  (a) 

what  it  consisted  in  according  to  the  canonists,  i.  187,  n.  (a) 

originally  of  ecclesiastical  cognizance  only,  i.  187 

Stat.  4  Edw.  1.  concerning,  i.  187,  and  n.  (d),  repealed,  see  Add.  vol.  i.  p.  vi. 

xxxi. 
stat.  Jac.  1.  c.  11.,  i.  187,  et  seq, — Repealed,  Add.  vol.  i.  p.  vi,  xxxii 
made  a  felony  by,  i.  1 87 
^  8. 2.  exception  where  husband  or  wife  shall  be  absent  for  seven  years,  i.  188, 

.;       189 

exception  as  to  persons  divorced,  i.  188 

persons  whose  former  marriage  has  been  declared  void,  188 
persons  whose  marriage  was  within  age  of  consent,  i.  188 
^  8.  4.  consequences  of  attainder,  i.  188,  n.  (c) 

construction  of,  as  to  marriages  out  of  England  and  Wales,  i.  188|  and  n.  {d) 
construction  of  exceptions,  i.  188 — 190 

1st  exception — where  husband  or  wife  shall  be  beyond  seas  for  seven 

years,  i.  188,  189 
2d  exception — where  husband  or  wife  shall  be  absent  seven  years^  and 
not  known  to  be  living,  i.  189 

reasonable  diligence,  what  is,  i.  189 
his  Majesty's  dominions,  what  are,  i.  189 
3d  exception — divorce,  i.  189 
what  sort  of  divorce,  i.  189 
in  Scotland,  1. 190 
4th  exception — sentence  in  ecclesiastical  court,  i.  190 

sentence  may  be  avoided  by  (he  crown  by  shewing  ftmad  or  col- 
lusion, i.  190 
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Stat.  Jac.  1.  c.  11. 

construction  of  exceptions, 

5th  exception— marriage  within  age  of  consent,  i.  6,  190 
what  is  such  ago,  i.  190,  192 

if  one  of  the  parties  is  within  age,  both  are  entitled  to  the  benefit, 
i.  190  ' 

though  a  person  be  within  the  exceptions,  the  marriage  is  null  and  Yoid, 

proceedings  on  the  statute,  i.  191 

trial  in  the  county  whore  the  party  is  apprehended,  i.  191 

qu,  whether  the  indictment  should  aver  the  apprehension,  i.  191, 

and  notes 
this  clause  is  only  cumulative,  i.  191 
what  amounts  to  apprehension,  i.  191,  192 
repeal  of  the  statute  by  9  Geo.  4.  c.  31.  s.  22.,  App.  vol.  i.  p.  vi,  xxxii 

enactments  of  the  new  statute,  ib. 
the  statute  of  James  to  be  in  lorce  with  n  spect  to 
offences  before  or  on  the  1st  June,  1828,  ib. 
of  the  first  marriage,  i.  192 

former  marriage  act,  26  Geo.  2.  c.  33.,  i.  195,  201—203 

3  Geo.  4.  c.  75.,  i.  193,  194 

present  marriage  act,  4  Geo.  4.  c.  76,^  i.  194,  et^eq. 

confined  to  England,  i.  200 
marriage  under  an  assumed  name,  when  good,  i.  200,  201 
the  prosficutor  must  shew  the  proper  consent  of  parents,  &c.  if  neces- 
sary, where  the  marriage  is  by  licence,  i.  201 
consent  to  the  marriage  in  case  of  illegitimate  children,  i.  202 
marriages  celebrated  in  churches  and  chapels  erected  since  the  stat.  26 
Geo.  2.,  i.  203 

21  Geo.  3.  c.  53.,  i.  203 
44  Geo.  3.  c.  77.,^  i.  203 
6  Geo.  4.  c.  92,  i.  203,  204 
marriages  in  Scotland,  and  places  beyond  seas,  i.  204 
marriage  by  a  dissenting  teacher  in  a  private  room  in  Ireland,  i.  205 
minors  in  Ireland  (9  Geo.  t.)^  i.  205 
4  Geo.  4.  makes  valid  certain   marriages  solemnized   in  the   chapel  of 

British  Ambassadors,  &c.,  or  in  the  army  abroad,  i.  206 
marriages  by  Scotch  ministers  in  India,  (58  Geo.  3.),  i.  205 
marriages  in  Newfoundland,  i.  206 
marriages  of  lunatics  void,  i.  206 
evidence,  i.  206—208 

marriage  by  reputation  not  sufficient,  i.  206,  207 
how  far  the  acknowledgment  of  the  defendant  is  evidence,  i.  207 
the  true  wife  cannot  be  a  witness,  i.  207,  208,  604 
punishment  of,  i.  208 

under  the  stat.  9  Geo.  4.  c.  31.,  App.  vol.  i.  p.  vi 
persons  transported  and  returning,  i.  208 
BILL  OF  EXCHANGE, 

forgery,  &c.  in  respect  of,  see  tit.  Forgery. 
may  be  laid  as  a  warrant  or  order  for  payment  of  money,  ii.  468 
BISHOPS  COURT, 

extortion  in,  i.  145 
BLACK  ACT, 

malicioasly  shooting  at  any  person,  &c.,  i.  591.     See  tit.  Maimxno. 
maiming  and  killing  cattle,  ii.  497 

repealed  by  7  &  8  Geo.  4.  ,c.  27.  ib. 
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BLASPHEMY, 

still  iDdictable  at  common  law,  i.  48 

indictment  for,  i.  209,  217,  et  seq. 

punishment  for  second  oflfence,  i.  245 
BOAT,  ' 

stealing  from,  in  port,  river,  canal,  &c.,  ii.  194 
BOXING  MATCH,      '         '  '       ' 

death  by,  i.  627,  528 
BREAD, 

putting  unwholesome  ingredients  in,  by  a  baker,  indictable,  i.  115 
by  servant  with  master's  knowledge,  master  indictable,  i.  115 
BRIBERY,  ' 

in  what  it  may  consist,  i.  156 
definition  of,  i.  1 56 
attempts  to  bribe,  i.  45,  156 
buying  and  selling  offices,  i.  148,  et  seq* 
officers  of  customs  and  excise  taking  bribes,  i.  157 
in  elections  for  members  of  parliament,  i.  157,  158,  159 
indemnification  of  discoverers,  i.  158,  159 
persons  receiving  bribes,  i.  159,  160 
tampering  with  jurors,  i.  156 
BRIDGES, 

of  public  bridges,  i.  342 

of  private  bridges,  i*  342 

dedication  of  a  bridge  to  the  public,  i.  342,  343 

a  bridge  may  be  indictable  as  a  nuisance,  i.  343,  350 

if  built  without  public  utility,  or  colourably,  to  charge  tlte  county,  i.  350 
of  nuisances  to  by  obstructions^  i.  343 

house  adjoining,  i.  343 
of  nuisances  by  not  repairing  them,  i.  343,  et  seq, 
liability  of  the  county  to  repair,  i.  344,  et  seq- 
unless  they  shew  others  liable,  i.  344 
not  removed  by  an  act  of  parliament,  i.  345 
immemorial  corporation  liable  to  repair,  i.  345 

repairing  of  bridges  by  stat.  22  Hen.  8.  (statute  of  Bridges)^  i.  346 
347  ' 

and  of  300  feet  of  the  highway  next  adjoining,  i.  347 
of  the  nature  of  this  liability,  i.  352,  353 

county  of  a  city  enlarged  liable  to  repair  in  the  district 
so  added,  i.  347 
counties  liable  to  repair  bridges  built  by  private  persons,  i.  349 
(43  Geo.  3.)  not  to  be  charged  unless  the  bridges  be  built  in  a  substan- 
tial manner,  &c.,  i.  351 
cases  where  counties  have  been  holden  not  to  be  liable  to  repair  bridges 
built  by  companies  or  trustees,  L  351, 352 
an  infant  bound  to  repair  ratione  tenuroe^  not  privileged  by  nonage,  i.  2 
no  persons  compellable  to  build  new  bridges,  i.  347 
power  of  justices  to  order  bridges  to  be  widened,  &c.  or  rebuilt,  i.  348 
composition  as  to  repair  between  county  and  parish,  where  the  latter  is  liable  to 

repair,  under  3  Geo.  4.  c.  126,  Add.  vol.  i.  p.  vii,  viii 
pulling  down  old  bridge  before  new  one  passable,  i.  348,  349 
those  who  are  liable  to  repair  must  do  it  effectually,  i.  353 
county  not  bound  to  widen,  ii.  353 

as  to  the  power  to  widen  by  order  at  sessions,  Add.  Tol.  1.  p*  viii 
procuring  monies  for  repairs  of  bridges  and  of  contributions,  i.  353,  364 
justices  may  contract  for  repairs,  &c.,  i.  354 
information^  presentment^  or  indictment,  for  not  repairing,  i.  355 
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information,  presentment,  or  indictment,  for  not  repairing, 
proceedings  of  justices  in  sessions,  i.  355 
indictment,  i.  355,  356 
pleadings,  special  plea,  &c.,  i.  356,  357 
trial,  county,  &c.,  i.  358 
evidence,  ii.  702 

inhabitants  of  counties,  witnesses  against  private  persons,  i.  358 
the  judgment,  i.  358 

staying  it,  i.  358,  359 
certiorari  to  remove  presentments  or  indictments,  i.  359 
destroying  or  injuring,  ii.  506 

riotously  destroying  bridges,  &c.  belonging  to  collieries,  mines,  kc.y  i.  253 
BROKER, 

embezzlement  by,  ii.  219 

BROKERAGE, 

illegal,  i.  409,  410 

BUILDINGS.— See  tit.  Arson. 

BULL-BAITING, 

assemblies  for,  not  riotous,  i.  248 

BULLION, 

frauds  relating  to,  i.  69,  et  seq. 

making  gold  and  silver  under  the  trtie  alloy,  i.  69 

fraudulently  affixing  marks,  indictable  at  common  law,  i.  69,  70.     See  tit. 

Assay. 

frauds  io  the  exportati<m  of  bullion,  i.  70 

brokers  prohibited  from  buying  and  selling,  i.  70,  71 

counterfeiting,  i.  71 

blanching  copper,  &c.,  i.  71 

BURGLARY, 

definition  of  the  offence,  ii.  1 

breaking  and  entering,  both  necessary,  ii*  2 

breaking. — Of  an  actual  breaking,  ii.  3 

where  there  are  no  interior  fustenings,  ii.  4 

breaking  a  wall  built  round  the  house  for  its  safeguard,  ii.  5 

breaking  the  outer  fence  of  the  curtilage,  ii.  5 

breaking  an  area  gate,  ii.  6 

breaking  the  inner  door  of  the  house,  ii.  6 

breaking  cupboards,  &c.  fixed  to  the  freehold,  ii.  6 

breaking  out  of  the  house,  ii.  7 

constructive  breaking,  ii.  8 

by  threats,  ii.  8,  9 

by  conspiracy,  ii.  9 

by  servants,  ii.  10 

the  entering,  ii.  10 

discharging  a  gun  outside,  ii.  10 

introduction  of  an  instrument,  in  the  act  of  breaking  the  house,  ii.  11 

need  not  be  on  the  same  night  as  the  breaking,  ii.  12 

breaking  and  entering  by  one,  the  act  of  whole  party  engaged,  ii.  12 

breaking  and  entering  by  means  of  an  infant,  ii.  12 

of  the  mansion-house,  ii.  12,  et  seq* 

what  shall  be  considered,  ii.  13,  56—59.     See  tit.  Dwelling-Housc. 

not  buildings  within  the  curtilage,  ii.  13,  14 

part  of  a  house  severed  from  the  rest,  ii.  14,  57 

considered  as  a  distinct  dwelling-house,  ii.  15 

outhouse,  ii.  15,  16,  58 

of  the  inhabitancy,  ii.  16,  ct  seq. 
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of  the  inhabitancy, 

person  put  in  the  house  to  sleep  at  nights  till  owner  gets  a  tenant,  ii.  17 
using  the  house  for  business,  but  not  sleeping  there,  ii.  18 
temporory  absence,  ii.  18,  19 
house  used  as  warehouse,  ii.  19 
house  inhabited  by  servant  and  his  family,  ii.  19 
merely  casual,  ii.  19,  20 

case  of  executor  putting  servants  into  the  house,  ii.  20 
of  the  ownership,  ii.  20,  et  seq. 

where  occupation  is  by  persons  part  of  the  owner's  family,  ii.  21 

by  his  servants,  ii.  22,  23 
wife  living  apart  from  her  husband,  ii.  21 

of  apartments  in  palaces,  noblemen's  houses,  or  houses  of  public  com- 
panies, ii.  23,  24 
ownership  in  servants,  ii.  24 

in  agent  of  a  trading  company,  ii.  25 

where  servant  has  part  of  the  house,  and  the  rest  reserved,  ii.  2G 
apartments  occupied  by  guests,  &c.  in  a  house  or  inn,  ii.  27 
where  there  is  a  tenant  at  will,  ii.  28 
apartments  let  out  to  inmates,  ii.  28,  29 

where  there  is  an  actual  severance,  and  no  internal  communication, 
ii.  30 
several  occupations  of  distinct  parts  of  the  same  house  by  two  partners, 
ii.  30,  31 

owner  of  house  breaking  open  apartments  of  his  lodgers,  ii*  31 
of  the  time  when  the  offence  must  be  committed,  ii.  32 

the  breaking  and  entering  need  not  both  be  in  the  same  night,  ii.  32 
of  the  intent  to  commit  a  felony,  ii.  33 

an  intent  to  commit  trespass  not  sufficient,  ii.  33,  34 
the  felony  intended  may  be  at  common  law  or  statute,  ii.  34 
the  felony  intended  must  be  stated  correctly,  ii.  35 
different  intents  may  be  laid  in  same  indictment,  ii.  35,  36 
indictment,  ii.  36,  ct  seq, 

allegation  that  the  fact  was  done  in  the  night,  ii.  36 
allegation  as  to  the  mansion  or  dwelling-house.,  ii.  36 

as  to  a  church,  ii.  37 
the  words  ^^  feloniously  and  burglariously  did  break  and  enter  "  are  neces- 
sary, ii.  37,  38 
of  laying  the  intent,  ii.  38 
different  intents,  ii.  38 
of  joining  burglary,  larceny,  and  felony,  ii.  38 
of  the  plea  ol  auierfois  acquit^  ii.  38 — 41 

a  person  indicted  for  burglary,  and  stealing  the  goods  of  A.,  and  acquitted, 
may  be  indicted  for  the  same  burglary  and  stealing  the  goods  of  B.,  ii.  42 
the  verdict,  ii.  42 

not  guilty  of  burglary,  and  guilty  of  stealing  above  AQs*  in  a  dwelling-house, 
ii.  43,  709 
when  several  are  indicted  for  burglary  and  larceny,  the  offence  of  some  may  be 

burglary,  of  the  others  only  larceny,  ii.  43,  44 
punishment,  ii.  44 

principals  in  second  degree  and  accessories^  ii.  44 
trial  of  accessories,  ii.  4  4 
BURNING.— See  tit.  Arson. 
BUYING  AND  SELLING, 

public  offices,  i.  148. — See  tit.  Offices. 
pretended  titles,  i.  171 
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CANAL, 

stealing  goods  from  a  vessel  od^  ii.  1 94 
breaking  down  locks,  &c.  on,  ii.  505 
CAPABILITY, 

of  committing  crimes,  i.  1 
general  rale,  i.  1 
want  or  defect  of  will,  i.  1 

1.  Infants,  i.  % — ^See  Add.  vol.  i.  p.  i. 

committing  misdemeanors,  i.  2 
capital  crimes,  i.  2,  3,  4,  5 
murder,  i.  3, 4,  5 
rape,  i.  3 
new  statutory  felonies,  i.  5,  6 

treasons,  i.  6  i 

execution  of,  respited,  &c.  for  their  want  of  discretion,  i.  6 

2.  Non  compotesy  i.  6 — 15 

Idiots,  i.  6 

what  constitutes,  i.  6,  7 

deaf  and  dumb,  i.  7,  and  see  n.  (/) 
from  sickness,  i.  7 
lunatics,  i.  7 
persons  drunk,  i.  7 

bj  unskilfulness  or  contrivance  of  others,  i.  8 
distinction  between  idiotcy  and  lunacy,  i.  8 
in  what  cases  defect  of  sense,  &c.  shall  excuse,  i,.  8,  et  seq* 

rule  derived  from  cases,  i.  12 
lunatic  offenders,  proceedings  with  respect  to,  i.  13 
disposal  of  persons  acquitted  on  ground  of  insanity,  i*  13,  14 

found  insane  on  arraignment  or  trial,  1.  14 

discharged  for  want  of  prosecution,  i.  14 

becoming  insane  after  conviction,  i.  1 5 

3.  Persons  subject  to  the  power  of  others,  i.  15.     Add.  voL  i.  p.  i 

feme  covert,  i.  15 

not  answerable  for  her  husband's  breach  of  duty,  i.  16 
indictment  against  husband  and  wife  as  such,  i.  16,  19 
when  responsible,  i,  17,  18,  19 
coercion  of  husband  when  presumed,  1.  17, 18 
not  guilty  of  felony  in  stealing  her  husband's  goods,  i.  19 
when  a  stranger  can  commit  larceny  of  husband's  goods  by  de- 
livery of  wife,  i.  19 
not  accessory  for  receiving  her  husband,  i.  19 
evidence  of  being  the  wife,  1.  20 

4.  Persons  committing  crimes  through  ignorance,  i.  20 
CARRIERS, 

larceny  by,  ii.  131,132 

special  property  of,,  to  support  ownership  in  indictment,  ii.  157 

false  pretence  by,  to  obtain  carriage,  ii.  306 
CASE  RESERVED, 

by  Judge  at  trial,  for  the  opinion  of  the  twelve  Judges,  ii.  589 
CATTLE, 

stealing,  ii.  184 

how  described  in  indictment,  ii.  171 

1 
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CATTLE— con/fuwe^. 

slaughtering,  ii.  186,  187 
destroying  or  burying  hides,  ii.  186 
maiming  and  killing,  ii.  497 

no  indictment  at  common  law  for  maiming  a  horse,  ii.  497 

7  &  8  Geo.  4.  c.  30.  s.  16.,  ii.  497 

as  to  the  meaning  of  the  word  <  cattle '  in  repealed  stat.  0  Geo.  1.  c  22., 

ii.  497,  498 
as  to  the  degree  of  maiming,  ii.  498 
malice  to  the  owner  not  necessary,  ii.  499 
indictment  and  evidence,  ii.  499 
principals  and  accessories,  ii.  499 
CERTIORARI, 

to  remove  presentments  or  indictments  for  nuisances  to  highways,  i.  334,  335 
costs  after  removal  by  defendant,  i.  338,  339 
for  nuisances  to  bridges,  i.  359 
to  remove  proceedings  relative  to  the  revenue  of  the  customs,  &c.,  Add.  toI.  i. 

CHALLENGING, 

to  fight,  i.  "175,  276 

provocation  no  excuse,  i.  275 

of  endeavouring  to  provoke  another  to  send  a  challenge,  i.  275 

of  the  intent,  i.  275 
of  words  of  provocation,  i.  276 
9  Ann.  c.  14.,  i.  276 

challenges  on  account  of  money  won  by  gaming,  i.  276.— See  Add.  Tok 
i.  p.  vii 
the  venue  may  be  laid  in  any  county,  i.  276 
criminal  information  for,  i.  276 
punishment  for,  i.  276 
CHAMPERTY, 

description  of,  i.  179 
by  statutes,  i.  179,  180 
place  of  trial,  &c.  i.  181,  182 
CHANCE  MEDLEY, 

killing  by,  i.  543. — See  tit.  Homicide. 
CHANCERY, 

forgery  of  documents  relating  to  suitors  in,  ii.  445 
CHAPELS, 

pulling  down,  by  persons  riotously  assembled,  i.  251 
CHARACTER, 
of  prosecutor, 

when  and  how  it  may  be  impeached,  i.  563.     ii.  703 
of  prisoner,  ii.  703 

evidence  of  good  character  must  be  applicable  to  the  particular  charge,  ii. 
703 

must  not  refer  to  particular  acts,  ii.  703 
mode  of  leaving  it  to  the  jury,  ii.  703,  704 
prosecutor  cannot  shew  prisoner's  bad  character,  ii.  704 
of  witness, 

proof  of,  to  impeach  his  credit,  ii.  634.*-See  tit  Witness. 
CHEATS, 

attempts  to  defraud,  when  not  not  indictable,  i.  50 
frauds  relating  to  bullion,  i.  69 
fraads  by  public  officers,  i.  143 
'  undue  abatement  of  the  price  of  native  commodities,  i.  175 
in  order  to  constitute,  there  must  be  a  prejudice  received,  ii«  284 
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CHEATS— continued. 

if  on  a  trial  for  a  cheat,  it  appears  in  evidence  to  amount  to  a  larceny,  it  will  still 

be  punishable  as  a  misdemeanor,  ii.  284 
cheats  and  frauds  punishable  at  common  law,  ii.  285,  997 
cheats  against  public  justice,  ii.  285 
frauds  affecting  the  crown  and  public,  ii.  285 
selling  unwholesome  provisions,  ii.  286 

supplying  prisoners  of  war  with,  ii.  286 
baker  selling  bread  containing  alum,  ii.  287 
mala  praxis  of  a  physician,  ii.  288 
rendering  false  accounts,  and  other  frauds  1^  persons  in  official  situatioiis,  ii. 

288 
false  news,  ii.  289 

apprentice  enlisting  and  taking  bounty,  ii.  280 
falsely  pretending  a  power  to  discharge  soldiers,  ii.  9S9 
fraud  by  maiming  in  order  to  beg,  ii,  289 
cheats  by  false  weights  and  measures,  ii.  289,  290 
cheats  and  frauds  in  private  transactions  not  indictable,  ii»  200)  291 
unless  they  amount  to  a  conspiracy  or  forgery,  ii.  291 
cases  of  cheats  amounting  to  conspiracy,  ii.  291 
cheat  by  means  of  a  forged  instrument,  ii.  292 
cases  of  forgeries  prosecuted  as  cheats  at  cenunon  Uw,  ii.  29S 
cheats  by  a4>are  lie  not  indictable)  ii.  293 

though  an  apparent  token  be  used,  ii.  294 

as  check  on  banker  without  effects  or  authority,  ii*  204,  905 
instances  of  anfkir  dealings  not  indictable,  ii.  295 — 297 
a  cheat  or  fraud,  punishable  at  common  law,  must  be  such  against  which 

common  prudence  would  not  have  guarded,  ii.  297 
indictment,  ii,  297 
punishment,  ii.  297 
cheats  and  frauds  by  means  of  faiie  pretences,  ii.  298,  312.— -See  tit.  Fajme  Pre- 
tences. 
of  cheats  and  frauds  punishable  by  statutes,  ii.  312 — 916 
fraudulent  conveyances,  by  stat.  13  Eliz.  c  5.,  ii.  312 

by  Stat.  27  Eliz.  c.  4.,  ii.  313 
gaming  by  stat.  9  Ann.  c.  14.,  ii.  314 
conjuration,  fortune-telling,  &c.  9  Geo.  2.  c.  5.,  ii.  314 
giving  false  characters  to  servants,  ii.  314,  315 
fraudulent  accounts  by  officers  of  Milbank  penitentiary,  56  Geo.  3.  c.  02.,  ii. 

144,  315 
schedule  of  insolvent  debtor,  1  Geo.  4.  c.  119.,  ii.  315 
mutiny  acts,  ii.  316 

cheats  and  frauds  in  particular  trades,  ii.  317 
CHECK, 

on  banker,  without  effects  or  authority,  not  indictable  at  cottmoo  law,  ii.  294 
but  it  is  as  a  false  pretence  under  the  statute,  ii.  306,  307 
CHILD.— See  tit.  Infant. 

woman  concealing  the  birth  of.  Add.  vol.  i.  p.  x,  zzxvi 
child-stealing,  i.  584 

54  Geo.  3.  c.  101.,  repealed  by  9  Geo.  4.  c  31.,  Add.  vol.  i.  p.  xvi,  xxxvii 
provisions  of  the  latter  statute,  lb. 
CHOSES  IN  ACTION, 

stealing,  ii.  143,  et  teq. 
CHRISTIAN  RELIGION, 
libels  upon,  i.  209,  217 
part  of  the  law.of  the  land,  i.  218 
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CHURCH.— See  tit.  Sacrilege. 

riotoiulj  palliDg  down,  i.  251 

affrajs  in,  i.  271,  278.     5  &  6  Edw.  6.  c.  4.    Repealed  by  stat.  9  Geo.  4.  c.  31. 
— See  Add.  Vol.  j.  p.  xxxii. 

breaking  windows  of,  i.  280 

arrest  of  clergyman  in,  i.  280. — See  Add.  vol.  i.  p.  vii.  xxxiii. 

burglary  in,  how  to  be  stated  in  indictment,  ii.  37 

goods  belonging  to,  ownership  of,  how  laid,  ii.  45 

burning,  ii.  489. — See  tit.  Arson. 
CHURCH-YARD, 

affrays  in,  i.  271,  278. — See  Add.  vol.  i.  p.  vii. 

5  8cd  Edw.  6.  c.  4.  i.  278.     Repealed  Add.  vol.  i.  p.  xxxii. 

striking,  or  drawing  weapon  in,  &c.,  i.  612,  see  Add.  vol.  i.  p.  xvii 

arrest  of  clergyman  in,  i.  280,  see  Add.  vol.  i.  p.  vii 
CHURCHWARDEN, 

obtaining  a  silver  cup  or  the  like,  colore  officii^  i.  145 
CLERGY 

felonies  without  and  within  benefit  of,  provided  for  under  all  circumstances  con- 
sequent on  the  indictment.  Add.  vol.  i.  p.  zxiii 

benefit  of,  abolished,  Add.  vol.  ii.  p.  ii. 

in  what  cases  aiders  and  abettors  are  ousted  of,  i.  25—27  .     .     i      •    »« 

a  statute  taking  clergy  from  accessories  does  not  thereby  oust  principals,  i.  32 

all  felons  are  entitled  to  once,  if  not  ousted  by  statute,  i.  42 

in  offences  committed  on  the  high  seas,  1.  106 

CLERGYMAN,  ^  «      o     v .     * 

a  spiritual  person  taking  a  farm  liable  to  the  penalty  of  statute  Hen.  8.,  but  not 

indictable,  i.  49 
arrest  of,  in  church  or  church-yard,  i.  280 

9  Geo.  4.  c.  31.  s.  23.,  Add.  vol.  i.  p.  vii,  xviii. 
killing  his  superior,  petit  treason,  i.  483 
assaulting,  i.  615,  616,  see  Add.  vol.  i.  p.  xvii 
CLERK 

larceny  by,  of  his  master's  property,  at  common  law,  ii.  197,  202,  203.— See  tit. 

Servants. 

instance  of  what  did  not  amount  to,  ii.  205 
embezzlement  by,  ii.  207.— See  tit.  Embezzlememt. 
CLOTHES, 

assault  with  intent  to  spoil,  i.  620 
COAL-MINE, 

setting  fire  to,  ii.  490 
COCKPIT, 

a  nuisance,  when,  i.  300 
COCK-THROWING, 

at  Shrove-tide,  illegal,  i.  528 
death  by,  i.  528 
COERCION, 

excuse  from,  for  committing  a  crime,  i.  15. — See  tit.  Capability. 

COFFINS, 

ownership  of,  in  whom  to  be  laid,  ii.  163 

COIN,  ^  .   -^ 

having  counterfeit  coin  in  possession  with  intent  to  utter  it,  no  offence,  i  40 

but  it  is  good  evidence  of  having  procured  it,  which  is  an  offence,  L  46,  47 

having  coining  instruments  in  possession  with  intent  to  use  them,  i.  46 

of  the  judgment  in  cases  of  treason  respecting  the  coin,  i.  68 

counterfeiting,  i.  53,  et  seq, 
the  King's  money,  i.  53 

declared  high  treason  by  stat.  Edw.  3.,  i.  53 
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COIN — continued, 
counterfeiting 

therefore  there  are  no  accessories  in  it :  but  all  are  principals,  i. 
53 
what  is  the  Ring's  monej,  i.  53,  54 
necessary  evidence  of  it,  i.  54 
proportions  in  coining  it,  i.  54 
marking  the  edges  of  coin,  i.  54 

averment  in  indictment  of  non-employment  by  the  mint,  i.  55, 
n.  (A) 
making   shillings  or  sixpences  to  resemble   guineas  or  half-guineas ; 
and    making  halfpence    or   farthings   to  resemble  shillings  and  six- 
pences, i.  55 
gilding  or  silvering  coin  or  blanks,  or  gilding  silver  blanks,  i.  56 
foreign  coin  of  gold,  silver,  or  copper,  i.  56 
current  here,  i.  56 
not  current  here,  i.  57 

having  in  possession,  i.  58,  n.  (s) 
copper  money,  i.  58 
of  this  realm,  i.  58 
current  by  proclamation,  ir58 
the  offence  may  be  committed  by  officers 'of  the  mint,  1.  58,  59 

what  shall  constitute  the  offence  in  them,  i.  59 
what  will  be  a  sufficient  counterfeiting,  i.  59 

round  blanks  like  shillings  worn  smooth  by  circulation,  i.  59 

where  the  false  coin  is  so  imperfect  as  not  to  be  passable,  the  offence  of 

counterfeiting  will  not  be  complete,  i.  60 
what  will  be  a  colouring  within  8  &  9  W.  3.,  i.  60 
complete  without  uttering,  i.  61 
of  principals  and  accessories  in,  i.  61 

when  the  offence  amounts  to  a  felony  merely,  i.  62 
evidence  in  cases  of,  i.  62 

where  the  offence  is  treason,  i.  62 
at  a  trial  for,  the  prisoner  is  euiiiled  to  a  peremptory  challenge  of  thirty-five, 

i.  62 
coining  tools    and   base  money  how  to    be  disposed  of  and    suppressed 
-     i.  62,  63,  and  n.  (/) 
impairing^  i.  64 

dipping,  washing,  rounding,  or  filing,  i.  64 
impairing,  diminishing,  falsifying,  or  scaling,  or  lightening,  i.  64 
new  silver  coinage,  i.  64 
having  clippings,  &c.  in  possession,  i.  65 
melting  coin,  i.  65 
evidence,  i.  65 
importing  counterfeit  or  light  mone^  i.  66 
of  England,  i.  66 
foreign  coin  current  here,  i.  66 
not  current  here,  i.  66,  67 
light  stiver  coin,  i.  67 
exporting  counterfeit  money j  i.  68 

to  the  colonies,  i.  68 
receivings  uttering^  or  tendering  counterfeit  coin^  i.  78 
in  some  cases  treason,  i.  78 
in  some  cases  cheat  and  misdemeanor,  i.  78 
copper  money  not  indictable,  i.  79 
statutes  respecting,  i.  79 
of  the  realm,  L  79  . . 
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CO  I N — continued. 

receivings  uttering^  or  tendering  counterfeit  coin 
of  the  realm, 

Stat  8  &  9  W.  3.  i.  79 

what  a  putting  off  counterfeit  money  within  it,  i.  70- 
the  meaning  of  milled  money  within  it,  i.  80 

hammered  money,  i.  80,  n.  (k) 
the  money  must  be  vented  at  a  lower  price,  i.  80 < 
what  the  ipdictment  must  state,  L  80,  81 
punishment  under,  i.  81 
Stat.  1 1  Geo.  3*  as  to  copper  money,  i.  $1 

punishment  under,  i.  81 
Stat.  15  Geo.  9.,  as  to  uttering,  &c.,  i.  81 
does  not  include  copper  money,  i.  82 
will  apply  to  ringing  the  changes,  i.  82 
indictment, — two  utterings  on  the  same  day,  i.  82,  83' 
indictment, — charge  of  being  common  utterer,  i.  83 
indictment  for  second  offence  under,  i.  84 
for  felony  under,  must  set  out  the  former  connctionS}  &c.  with  a 

proutpaietj  1.  84,  85 
trial  and  evidence,  i.  85 

of  a  guilty  knowledge,  i«^5,  89 
associate  not  co-operating,  i.  85 
transcript  of  former  conviction,  i.  85 
ibreign  counterfeit  coin 
37  Geo.  3.,  i.  87 

evidence  of  former  conviction,  i«  87 

s.  6.  proceedings  against  persons  having  in  custody  more  than  a 
certain  quantity,  &c.,  i.  87, 88 
buying  and  selling  the  current  coin,  i.  89 
5&6  Edw.  1.,  i.  89 

exchanging  guineas  for  bank  notes,  not  within,  i.  89 
but  see  stat.  51,  52,  &  56  Geo.  3.,  i.  89 
COINING  INSTRUMENTS, 

stat  8  &  9  W.  3.  making,  mending,  or  having  in  possession,  high  treason,  i.  72 
indictment  under,  averment  of  non-employment  by  the  mint,  i.  72,  n.  (a) 
mistake  of  ^'  making  "  for  ^^  marking,"  i.  72,  n.  (5) 
8.  2.  conveying  out  of  the  mint,  &c.  any  puncheon,  &c.  i.  73 
a  press  or  mould  within  the  statute,  i.  73,  74 
what  is  a  puncheon  within  it,  i.  74 
for  making  foreign  gold  coin,  not  within  the  statute,  i.  75 
evidence,  i.  76 

proof  of  a  die  made  either  of  iron  or  steel,  i.  76 
it  is  not  necessary  to  prove  money  made  with  them,  i.  76 
having  in  possession,  with  intent  to  use  them,  a  misdemeanor  at  common  law^  i. 

76  :  but  see  p.  46 
they  need  not  bear  an  exact  resemblance  to  the  coin,  i.  76 
seizing,  to  produce  in  evidence,  i.  77;  and  see  p.  62 
COMBINATION, 

societies  taking  unlawful  oaths,  &c.  to  be  deemed  unlawful  combinations,  i.  257, 

258,  261 
among  journeymen  workmen,  ii.  565 — 567 
COMMISSIONS 

in  the  army,  selling  for  more  than  regulation  price,  a  misdemeanor,  i.  154 
COMPENSATION, 

to  those  who  have  been  active  in  the  apprehension  of  offenders*  Sic  Add.  vol.  i.  p. 

XXVIU 


INDEX.  745 

COMPOUNDING  OFFENCES, 
compounding  of  felony,  i.  135,  136 

taking  reward  for  helping  to  things  stolen,  i.  136.  if.  261.,  see  Add.  yoL  i. 

p.  vi 
advertising  a  reward  fbr  the  return  of  stolen  goods,  i.  I3f.  ii.  269,  see  Add. 
vol.  i.  p.  vi 
compounding  misdemeanors,  i.  136 

after  judgment  bj  leave  of  the  Court,  i.  136 
compounding  informations  on  penal  statutes,  i.  136,  137 
18  Eiiz.  c.  5.,  i.  136 

statute  applies,  though  no  action  or  information  pending,  i.  137 
contracts,  &c.  in  consideration  of  dropping  a  prosecution,  &c.  void,  i.  136,  n.  (/) 
CONCEALMENT, 

of  the  birth  of  children,  i.  424,  425.     Add.  vol.  i.  p.  x 
verdict  finding,  i.  475 
CONFEDERACY, 

evidence  of  joint  or  several  acts,  to  prove,  i.  22,  23,  571 

crimes  done  in  pursuance  of,  in  prosecution  of  unlawful  purposes,  i.  24,  25,  695 
unlawful,  what  to  be  deemed,  i.  257,  258,  261 
CONFESSION, 

sufficient  for  conviction  without  proof,  aliunde^  Si.  644 
roust  be  free  and  voluntary,  ii.  645 

confession  made  after  promise  of  favour  by  other  parties,  ii.  645^^647 

instances  of  admissible  confessions,  ii.  647 

obtained  by  the  influence  of  religious  persuasion,  ii.  64S 

made  after  a  former  one  unduly  obtained,  ii.  648,  649 

elicited  by  questions,  ii.  649 

before  a  committee  of  the  House  of  Commons,  ii.  649 
taken  upon  oath,  ii.  650 

discoveries  in  consequence  of  confessions  unduly  obtained,  ii.  650,651 
acts  done  in  consequence  of  a  confession,  ii.  651 
declarations  accompanying  such  acts,  ii.  651 
not  admissible  except  when  confirmed,  ii.  652 
^evidence  against  the  party  confessing  only,  ii.  652 

though  made  in  the  hearing  of  an  accomplice,  who  did  not  deny  it,  ii.  652 
whole  of  a  confession  or  admission  must  be  stated,  ii.  652 
as  to  a  declaration  of  co-conspirators,  ii.  570,  653 

of  agent  of  defendant,  ii.  653 
of  agent  of  prosecutor,  ii.  654 
befM«  a  magistrate.    See  tit.  Examination. 
CONIES, 

larceny  of,  ii.  152 

taking  or  killing  in  a  warren,  ii.  189 
CONJURATION, 

cheats  by  pretending  to  practise,  it.  314 
CONSENT, 

negative  proof  of,  ii.  674 
CONSPIRACY, 

prosecution  for,  not  maintainable  against  husband  and  wife  alone,  i.  17 

for  an  unlawful  and  seditions  assembly,  i.  267,  268 

societies  taking  unlawful  oaths,  &c.  to  be  deemed  unlawful  combinations,  i.  257« 

258, 261 
descriptions  of,  ii.  553,  554 

against  the  public  justice  of  the  kingdom  by  agreeing  to  make  false  charges 
and  accusations,  ii.  554,  555 
the  &lse  charge  need  not  be  prosecuted,  ii.  555 
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description  of, 

the  confederacy  will  be  eqaallj  criminal,  though  the  proceedings  intended  to 
be  instituted  were  defective,  ii.  555 

though  the  parties  maj  say  they  intended  only  to  give  testimony  in  a 
legal  coarse  of  justice,  ii.  555,  556 
the  confederacy  must  be  false  and  malicious,  ii.  556 
to  pervert  the  course  of  justice  by  producing  a  false  certificate  of  a  highway  being 

in  repair,  ii.  556 — 558 
to  raise  the  price  of  the  public  funds  by  false  rumours,  ii.  558,  559 
to  impoverish  the  farmers  of  excise,  ii.  559 
to  obtain  money  by  procuring  the  appointment  of  a  person  to  an  office  in  the  cas- 

.toms,  ii.  559,  560 
to  commit  riots,  ii.  560 

to  marry  paupers,  in  order  te  charge  a  parish,  ii.  560,  561 
to  charge  a  man  with  being  the  father  of  a  bastard  child,  ii.  561 
to  defraud,  ii.  561—563 

to  make  a  fraudulent  acceptance  of  a  bill  of  exchange^  ii«  561,  562 
to  defraud  tradesmen,  ii.  562 
to  barter  unwholesome  wine,  ii.  562 
to  solemnize  a  marriage,  ii.  563 
to  seduce  a  young  woman,  ii.  563 
to  impoverish  a  man  in  his  trade,  ii.  564 
an  indictment  will  not  lie  for  conspiring  to  commit  a  civil  trespass,  ii.  564 

nor  for  conspiring  to  cheat  and  defraud  a  man  by  selling  him  an  unsound  horse, 

ii.  564 
nor  for  conspiring  to  deprive  a  man  of  the  office  of  secretary  to  an  illegal 
trading  company,  ii.  565 
combinations  among  journeymen  workmen,  ii.  565 
provisions  of  6  Geo/ 4.  c.  129.,  ii.  565—567 
prosecution  and  proceedings  in,  ii.  567 

statements  in  the  indictment,  ii.  567,  568 

technical  averment  of  conspiracy,  ii.  569 
place  where  the  offence  may  be  tried,  ii.  569 
jurisdiction  of  Quarter  Sessions,  ii.  569 
evidence,  ii.  570 — 573 

wife  of  one  defendant  no  witness  for  the  others,  ii.  570,  604 

how  far  the  acts  and  words  of  one  conspirator  evidence  against  the 

others,  ii.  570 
proof  of  the  conspiracy,  ii.  571 

general  evidence  of  its  nature,  ii.  571,572 
cumulative  instances  of  fraud  allowed  to  be  given  in  evidence,  ii.  572, 

573,  700 
the  Court  will  take  judicial  notice  of  a  war,  ii.  573 
averment  as  to  one  of  the  conspirators  not  proved,  ii.  573 
cross  examination  where  one  defendant  only  calls  witnesses,  it  573,  620 
punishment, 

incompetency  as  a  witness,  ii.  574,  593 
neif  trial,  or  arrest  of  judgment, 

all  the  defendants  must  be  in  court  upon  motion  for,  ii.  574,  589 
cheats  and  frauds  amounting  to,  ii.  291 
CONSTABLE.     See  Officers,  Arrest. 

neglecting  duties  of  office,  indictable,  i.  141 

fineable  at  petty  sessions,  i.  141 
refusal  to  execute  the  office  of,  &c.  indictable,  i.  147 
corporation  has  no  power  of  common  right  to  choose,  i.  147 
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suppression  of  an  affray  by,  i.  273,  274 
fines  upon,  for  neglect  of  duty  or  disobedience,  &c.  i.  366 
power,  &c«  of,  to  arrest,  see  tit.  Arrest. 
execution  of  warrants  by,  out  of  their  district,  i.  510 

1  &  2  Geo.  4.  c.  80.  assaulting  to  prevent  apprehension,  i.  6U — Repealed,  see 
Add.  vol.  i.  p.  xviii,  xxxiii 
CONTAGION, 

of  spreading  contagious  disorders,  i.  113,  et  seq, 
the  small  pox,  i.  114 
CONVICTIONS, 

summary  proceedings  relating  to,  under  7  &  8  Geo.  4.  c.  29.  Add.  vol.  ii.  p.  Ixv, 
Ixvi,  Ixvii 

under  7  &  8  Geo.  4.  c.  30.,  Add.  vol.  i.  p.  Ixxiv,  Ixxv 
COPPER, 

coin,  see  tit.  Coin. 

blanching,  to  counterfeit  bullion,  i.  71 
CORN, 

stacks  of,  setting  fire  to,  ii.  490 

hindering  the  exportation  of,  or  preventing  its  circulation  within  the  kingdom, 
i.  126 

Stat.  11  Geo.  2.  c.  22.,  i.  126 

partially  repealed,  Add.  vol.  i.  p.  v 
Stat.  36  Geo.  3.  c.  9.,  i.  127 

persons  using  violence  to  deter  others,  &c.,  i.  127 
9  Geo.  4.  c.  31.  s.  26.  summary  proceedings  before  two  magistrates.  Add.  vol.  i. 
p.  ▼,  vi,  xviii 
CORONER, 

extortion  or  other  breach  of  duty  by,  i.  138,  141,  145 
too  speedy  hitermentof  a  corpse  without  sending  for,  i.  415 

what  ought  to  be  done  on  the  happening  of  a  violent  death,  1.  416 
depositions  before, 

admissible  in  evidence,  though  taken  in  prisoner's  absence,  ii.  661 

7  Geo.  4.  c.  64.  s.  4.  enactments  as  to,  ii.  662,  n.  (6),  App.  vol.  i.  p.  xxii 
his  duty  upon  an  inquisition,  ib, 

proof  of,  ii.  663 
CORPORATION, 

chief  officers  of,  absenting  themselves  from,  or  hindering  elections,  &c.  i.  143 
has  no  power  of  common  right  to  choose  a  constable,  i.  147 
ownership  of,  how  to  be  laid,  ii.  164 — 166 
in  forgery,  ii.  369 
CORPSES.— See  tit  Dead  Bodies. 
COTTON  MILL, 
burning,  ii.  493 
COUNSEL, 

communications  between,  and  his  client,  when  privileged,  ii.  610,  et  seq* 
See  tit.  Privileged  Communications. 
COUNTERFEIT, 

money,  see  tit.  Coin. 

possession  of,  with  intent  to  utter,  not  indictable,  i.  46 

8  ecus  J  procuring  it  with  such  intent,  i.  46, 47 
bullion,  i.  69,  et  seq, — See  tit.  Bullion* 

COUNTING-HOUSE, 

breaking,  &c«  and  stealing  in,  ii.  60 
COUNTY, 

property  of,  ownership  how  to  be  laid,  ii.  166 

offences  committed  on  boundaries  of,  ii«  176,  371,  Add.  vol*  i*  p.  xxiv 
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offence  committed  in  the  county  of  a  town,  ii.  373 
COURT, 

striking  or  drawing  weapon  in  the  King's  Ck>urt  of  Justice,  i.  613,  614 

inferior  Courts,  i.  616 
rescuing  without  striking  in,  i.  616 
COURT  MARTIAL, 

wfao«  and  what  offences  subject  to,  i.  98,  99 
president  of,  his  declarations  not  libellons,  L  214 
perjury  upon,  ii*  620 
escape  of  offenders  sentenced  by,  i«  387 
return  from  transportation  under  sentence  fft^  i.  400-— 409 
COVENTRY  ACT, 

22  and  23  Car.  2.,  687,  et  sea.    See  tit.  Maiming. 
COW, 

stealing,  ii.  184 

indictment  for,  not  supported  by  proof  of  stealing  aheiier,  ii.  186 
principals  in  second  degree  and  accessories,  ii*  184 
CRIMES, 

capability  of  committing,  see  tit.  Capability. 
CURTILAGE, 

outer  fence  of,  breaking,  whether  burglarious,  ii.  5 

buildings  within,  ii.  5 
housebpeaking,  not  extended  to  buildings  within,  except  communicating,  &  c*  ii. 
47 

same  as  to  stealing  in  a  dwelling  house^  ii.  40,  51 
buildings  within, 

breaking,  &c.  and  stealing  in,  ii.  66 
7  &  8  Geo.  4.  c.  29.  s.  14.,  ii.  66 

8.  61.  principals  in  second  degree  and  accessories,  ii.  65 
what  are  to  be  deemed  such,  ii.  66, 59 

cases  in  which  particular  buildings  were  held  parcel  of  dwelling  hoase^ 

ii.  66—69 
outer  fence  of,  not  opening  into  a  building,  ii.  58 
CUSTOM-HOUSE-OFFICER, 

indictment  for  assaulting  and  in  execution  of  his  office,  quashed,  i.  49 
assault  on,  indictable  at  common  law,  i.  117,  n.  (6) 

conntior  common  assault  on,  not  triable  in  a  wrong  county,  i.  126 
CUSTOMS.— See  tit.  Revenue  Laws. 

evading  or  resisting  the  duties  of,  i.  117,  eiseq, 
forgery  in  respect  of,  see  tit.  Forgsrt. 
forged  debentures,  &c.  ii.  430 
perjury  in  respect  of,  ii.  627 


DEAD  BODIES, 

taking  up,  even  for  the  purposes  of  dissection,  indictable,  i.  4L4,  416 

though  the  particular  place  from  whence  taken  be  neither  sttted  oor  proved^ 
i.  414,  416 
refusal  or  neglect  to  bury,  a  misdemeanor,  i.  416 
(48  Geo.  3.)  intement  of,  when  cast  on  shore,  u  416 
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the  preventiog  from  being  interred,  indictable,  i.  415, 416 
too  speedy  loterment  of.  after  a  violent  death*  i.  416 
DEAF  AND  DUMB, 

when  to  be  coimdered  an  fdiot,  i.  7,  and  n*  (/) 
when  competent  as  a  witness,  .ii«  690 
arraignment,  &c.  of,  i.  7,  and  n.  (/) 
DEBATING  SOCIETIES, 
when  illegal,  i.  264,  965 
DEER, 

larceny  of,  ii.  162 

stealing  and  destroying,  ii.  187 

stealing,  &c.  in  enclosed  ground  felony,  ii.  187 

in  an  enclosed  forest,  chace,  &c.  punishable  sammarily,  ii*  187 
after  another  offence  as  to  deer,  felony,  ii.  187 
persons  foand  in  possession  of  venison,  ii.  187 
setting  engines  for  taking,  ii.  188 
deer-keepers  may  seize  guns,  &c.,  ii.  188 

resistance  to  them,  ii.  188 
apprehension  of  offenders,  ii.  188 

principals  in  second  degree,  and  accessories  in  offences  respecting,  ii.  1 88 
DEFECT, 

of  will  to, commit  crime)  «      ^.^  r«.    . 

of  understanding,  }  ^^^  **'•  Capability. 
DEPOSITION, 

before  magistrates,  ii.  659 

Stat.  7  Geo.  4.  c.  64.     ii.  659 
when  admissible  in  evidence,  ii.  659,  660 
must  be  duly  taken,  ii.  660 

and  in  presence  of  prisoner,  ii.  660 

different  rule  as  to  depositions  before  a  coroner,  ii.  661 
upon  trial  of  a  different  offence,  ii.  662 
need  not  be  signed  by  deponent,  ii.  6Q2 
must  be  by  magistrate,  ii.  662 
parol  evidence  of,  or  adding  to,  or  varying  it,  ii.  662 
in  cases  of  treason,  ii.  663 
may  be  used  to  contradict  witness,  ii.  663 
bow  proved,  ii.  663 
by  consent,  ii.  663 
in  India,  ii.  664 

in  cases  of  offences  committed  by  public  servants  abroad,  ii.  664 
DESERTION, 

by  soldiers  or  sailors,  consequences  of  to  the  deserter,  i.  98 
seducing  soldiers,  &c.  to,  i.  97^  ti  seq* 
DETAINER, 

forcible,  i.  263,  et  $eq, — See  tit.  Forcible  Ehtrt. 
DISOBEDIENCE 

to  orders  of  magistrates,  &c.,  i.  364,  et  seq. — See  tit  Obdsrs. 
DISORDERLY  HOUSES, 

inns,  bawdy-houses,  gaming-houses,  &c,  common  nuisances,  i.  298,  et  seq. 
keeping,  i.  298 

manner  of  proceedings  against  the  keepers,  i.  301 
evi  dence,  i.  302 
DISSENTERS, 

disturbance  of  worship  of,  i.  280^  281 
PISTURBANGE, 

of  public  worship,  i.  278,  et  seq. 

3C 
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of  public  worship,  k  ^78,  et  seq. 

coDspiracj  for,  or  riot  in,  i*  282 
statutes  concerning,  i.  278 

6  &  6  Edw.  6.,  i.  278.— See  Add.  Vol.  i.  p.  vii.  xxxii^ 
brawls  in  church  or  churchyard,  i.  278^  279 
construction  of  statute,  i.  27d 
1  Mar.  8.  2.,  i.  279 

disturbances  during  time  of  divine  service,  i.  279,  280 
1  W.  and  M.  c.  18.,  i.  280  1 

disturbing  dissenting  congregations,  i«  280,  981 
points  on  this  statute,  !•  281 
52  Geo.  3.,  1.281 

certiorari  for  indictment  on,  i.  281 
31  Geo.  2.  c.  32.,  i.  282 

Roman  Catholics,  i..282 
DIVIDEND  Warrants, 

making,  &C  false,  ii.  391 
DIVISIBLE  AVERMENTS, 

instances  of,  ii.  709,  710 
DOG, 

keeping  unmuzzled,  i.  303 
stealing,  ii.  163 

person  found  in  possession  of  stolen  dog-skins,  &c.,  ii.  153 
DRUNKENNESS 

when  ao  excuse  for  a  crime,  &c.  and  when  not,  i.  7,  8 
DUEL, 

when  an  affray,  i.  270 
when  murder,  i.  443 

challenging  to  fight,  i.  275. — See  tit  Challenging. 
shooting  in,  whether  within  Lord  Elle&borough's  Act,  i.  603 
DWELLING-HOUSE, 

Stat.  12  Anne  of  stealing  forty  shillings  in,  exemption  of  apprentices,  i.  6 
stealing  in,  any  person  therein  being  put  in  fear,  ii.  49 
7  &  8  Geo.  4.  c.  29.  s.  12.,  ii.  49 

8«  13.,  no  building  to  be  deemed  part  of,  unless  there  be  a  oommimica* 
tion  either  immediate  or  by  a  covered  passage,  ii.  49 
the  putting  in  fear,  ii.  49,  50 
the  indictment,  ii.  50 

principals  in  second  degree  and  accessories,  ii.  50 
stealing  in,  to  the  value  of  bL  or  more,  ii.  51 
7  &  8  Geo.  4.  c.  29.  s.  12.,  ii.  51 

8.  13.,  what  shall  be  deemed  part  of,  ii.  51 
construction  of  repealed  statute,  12  Ann.  c.  7.,  property  under  the  protectioB 

of  the  house,  ii.  51,  52,  53 
stealing  to  the  amount  mentioned  in  the  statute  at  one  time^  ii.  53 
the  indictment  must  state  the  name  of  the  owner  of  tue  bouse  correctly, 

ii.  54,714,n.  (in) 
any  one  of  several  persons,  may  be  found  guilty  upon  indictment  chargiag 
joint  offence,  ii.  54 

but  not  separately  of  separate  parts  of  the  charge,  ii.  54 
persons  may  be  found  guilty  of,  on  an  indictment  for  robbery  in  a  boose  er 

burglary,  ii.  54, 709 
principals  in  second  degree  and  accessories,  ii.  54 
what  buildings  are  to  be  deemed  parcel  of,  ii,  56 — 59 

cmtre  building,  used  for  purposes  of  trade,  but  having  no  communicatioii 
with  dwelling-house,  ii.  57 
factory  and  dwelling-bouse  with  internal  communication,  &c.,  ii.  58 
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outhouse  held  under  distinct  title,  ii.  58 

outw|ird  fence  of  curtilage  not  opening  into  a  building^  ii.  58^  59 
DYING  DECLARATIONS, 

evidence  of  in  homicide,  ii.  683 

principle  on  "which  they  are  admitted,  ii.  683 
deceased  must  be  conscious  of  approaching  death,  ii.  683 — 636 
he  need  not  express  any  apprehension  of  danger,  ii.  686 
his  consciousness  is  a  question  for  the  judge,  ii.  687 
only  admissible,  when  the  death  of  the  deceased  is  the  subject  of  the  charge., 
and  the  circumstances  of  the  death  the  subject  of  the  declaration,  ii.  687 
of  a  convict  ii.  687 
of  an  accomplice,  ii.  687,  688 

parol  declaration  admissible,  though  a  subsequent  one  made  and  reduced  to 
writing,  ii.  688 

prisoner  may  shew  in  his  defence  the  state  of  mind  or  character  of  de- 
ceased, ii.  688 


E. 

EAST  INDIA  COMPANY, 

forgery  in  respect  of  stock  of,  ii.  391 
of  bond  of,  ii.  409 
EAST  INDIES, 

extortion  in,  &c.,  i.  146 

delinquent  in,  prosecuted  under  24  Geo.  3. — Indictment,  i.  142 
EAVES-DROPPER,  ' 

indictable  at  the  sessions,  and  punishable  by  fine,  &c.,  i.  303 
ECCLESIASTICAL  COURTS, 

proceedings  in,  how  proved,  &c.,  ii.  721 
ELECTION,  ^  . 

perjury  by  electors,  ii.  531,  532 
bribery  at,  i.  157,  ei  seq. — See  tit.  Bribery. 
chief  officers  of  corporations  absenting  themselves  from,  i.  143 
elections  writs 

of  neglecting  or  delaying  to  deliver,  i.  162 
of  several  felonies,  when  prosecutor  put  to,  ii.  468 
ELLENBOROUGH,  LORD, 

his  act,  43  Geo.  3.  c.  58.,  i.  594,  ei  seq.     Repealed,  see  Add.  vol.  L  p.  xvi.— See 
tit.  Maimino. 
EMBEZZLEMENT, 

by  clerks  and  servants,  ii.  207 

not  larceny  at  common  law,  ii.  205 
7  &  8  Geo.  4.  c.  29.,  ii.  207 

8.  48.  distinct  acts  of  embezzlement  charged  in  the  same  indictment* 

ii.  207 
as  to  allegation,  and  proof  of  the  property  embezzled,  ii.  207 
the  statute  similar  in  its  effect  to  the  repealed  stat*  39  Geo.  3.  c.  85., 
ii.  208 

difficulties  on  that  statute,  ii.  207,  208 
cases  decided  on  39  Geo.  3.  c.  85.,  ii.  208 
female  servant  held  within  it^  ii.  208 

the  statute  extended  to  the  clerks  and  servants  of  all  persona  whomso« 
ever,  if  employed  to  receive  money,  &c.,  ii.  208;  209)  210,  211 

3  C  2 
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an  apprentice  within  the  statute,  ii.  209 

the  statate  held  to  applj  to  a  senrant  if  ho  enilbezzled  mone  j  given  for 

the  purpose  of  trying  his  honest j,  ii.  211,  ^12 
the  statute  held  not  to  applj  where  the  property  was  delivered  to  the 

servant  by  the  master,  ii.  213 
counts  for  larceny,  and  counts  under  the  statute  properly  joined,  iu  213 
indictment  undeJ*,  ii.  214,  215,  216 
trial — county  in  which  offence  maybe  said  to  be  committed,  ii.  216, 

217,218 
7  Geo.  4.  c.  64.  offence  begun  in  one  county,  and  completed  in  another,  ii. 

218 
principals  and  accessories,  ii.  218 
by  bankers,  brokers,  factors,  and  other  ageats,  ii.  219 
7  &  8  Geo.  4.  c.  2.  s.  49.,  ii.  219 

not  to  affect  mortgagees  or  trustees,  ii.  220 

s.  51.  factors  pledging  for  their  own  use  goods,  &c.  entrusted  to  them, 

ii.  220 
s.  61.  abettors,  &c.,  ii.  221 
by  pensioners  and  nurses  in  Greenwich  Hospital,  ii.  222 
by  poor  persons  in  workhouses,  &c.j  ii.  222,  223 
of  warehoused  goods,  ii.  223 

by  a  surveyor  of  the  highways  of  materials,  &c.,  ii.  223 
by  officers  and  servants  of  the  Bank  of  England,  ii.  224 
15  Geo.  2.  c.  13.  8.  12.,  what  is  within,  ii.  224,  225 
embezzling  exchequer  bills,  ii.  225,  226 
of  public  monies  by  public  officers,  ii.  227 

50  Geo.  3.  c.  59.  s.  1.,  ii.  227 
by  persons  in  the  post-office,  ii.  228,  et  seq, — See  tit.  Eost-Office. 
of  naval  and  military  stores,  ii.  241,  242,  243. — ^See  tit.  Stores. 
by  bankrupts,  ii.  248. — See  tit.  Bankrupt. 
by  insolvent  debtors,  ii.  252 
EMBRACERY, 

what  it  consists  in,  i.  183 
corrupting  or  influencing  jurors,  i.  183 
how  far  justifiable,  i.  183,  184 
punishment,  i.  184 
ENCLOSURE  ACT, 

general,  perjury  relating  to,  ii.  531 
ENEMIES, 

of  the  King,  adhering  to,  i.  104 
piratical  acts  done  under  commission  of,  i.  100 
ENGINES, 

riotously  destroying,  i.  252,  253 
EQUITY, 

proceedings  in,  how  proved,  &c.,  ii.  722 
ESCAPE. — See  tit.  Prison-breaking,  and  Rescue. 
definition  of,  i.  367 
by  the  party  himself,  i.  367,  368 

necessary  evidence  on  an  indictment  for,  i.  367,  368 

stat.  4  Geo.  4.,  i.  368 
arrest  of  persons  escaping  from  Great  Britain  to  Ireland,  &c.,  i.  368 
suffered  by  officers,  i.  369,  et  seq. 

must  be  after  an  actual  and  justifiable  arrest,  and  continuing  imprisonnteiit 

for  a  criminal  matter,  i.  369,  370 
voluntary,  i.  370 
•     negligent,  i.  371 

by  admitting  to  bail,  i.  371,  372 


INDEX.  7^7 

ESCAPE— c(witf«t/cd. 

of  retaking)  i.  37^ 
after  a  voluntary  escape,  i.  372 
negligent  escape,  i.  372 
proceedings  for,  by  indictment^  presentment^  or  summarily,  i.  373,  374 
indictment  and  trial,  i.  374,  375 

authority  of  justices  at  sessions  to  enquire,  &c.,  ii.  375,  see  Add.  vol.  i.  p.  viii 
evidence,  i.  375 
punishment,  i.  375,  376 

in  cases  of  voluntary  escapes^  i.  375 
negligent,  i.  375,  376* 
sttfTered  by  private  persons,  i.  377 

punishment,  i.  377 
actively  aiding  escapes^  i.  383,  ei  seq, — ^See  tit.  Rescue. 
statutes  concerning,  i.  386^  et  seq. 

black  act,  i.  386. — See  Add.  vol.  i.  p.  viii. 

rescuing  murderers,  and  bodies  of  murderers,  i.  387 

offenders  sentenced  by  Court  Martial,  i.  387 

prisoners  of  war,  i.  387,  388 

aiding  the  escapes  of  prisoners  committed  or  convicted,  &c.,  i.  388,  389 

from  constable,  &c.,  i.  389 
conveying  any  disguise  or  instruments  into  prison  to  aid  escapes^  i.  389 
.    limitations  of  prosecutions  under  16  Geo.  2.,  i.  389 
cases  of  construction  on  the  act,  i.  390 
indictment,  &c.  on  the  act,  i.  390^  391 

4  Geo.  4.,  i.  391 

conveying  any  disguise,  8cc*  a  sufficient  attempt  to  aid  escape, 

i.  391 
assisting  any  prisoner  to  escape,  felony,  i.  391 
trial  and  evidence,  i.  391 

5  Geo.  4.,  i.  391 

aiding  escape  of  persons  ordered  to  be  transported  from  custody  of 
overseers,  &c.,  i.  391,  392 
of  persons  under  sentence  of  transportation,  i.  393,  ci  seq, 

of  aiding  their  escape,  i.  393,  et  ^e^.— See  tit.  Transportation. 
of  persons  from  the  Milbank  penitentiary,  i.  3S2,  399,  400 
ESTRAY, 

ownership  of,  how  laid,  ii.  162 
EVIDENCE, 

rules  of  evidence  same  in  criminal  as  civil  cases,  ii.  588 
bill  of  exceptions  to,  ii.  588 
case  reserved,  ii.  589 
new  trial  when  it  can  be  obtained,  ii.  589 
inferior  jurisdictions,  ii.  589 

several  defendants,  some  found  guilty  and  others  acquitted,  ii.  589 
all  the  defendants  must  be  present  in  court  when  a  motion  for  a  new  trial  is 
made  on  behalf  of  any  of  them,  ii.  574,  589 
of  the  competency  of  witnesses,  ii.  589,  et  seq, — See  tit.  Witness. 
of  privileged  communications,  ii.  609,  et  seq, — See  tit.  Privileged  Communi- 
cations. 
of  the  examination  of  witnesses,  ii.  616,  el  seq* — See  tit*  Witness. 
how  the  credit  of  witnesses  may  be  impeached,  ii.  625,  et  seq, — ^See  tit.  Wit- 
ness. 
how  many  witnesses  are  necessary,  ii.  637,  et  seq. — See  tit.  Witness. 
how  the  attendance  of  witnesses  is  to  be  compelled  and  remunerated,  ii.  638,  et 

seq. — See  tit.  Witness. 
confessions  and  admissions^  ii.  614^  et  seq, — See  tit.  Conjessions. 
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examinations  before  magistrates,  ii.  654,  et  seq» — See  tit.  Examinatioit. 
depositions,  ii.  659,  et  seq, — ^See  tit.  Deposition. 
of  what  nature  evidence  must  be,  ii.  665,  et  seq. 

presomptive  or  circamstantial  evidence,  ii.  665^  et  seq. 
instances  of  presumptions,  ii.  666 
presumptions  in  law,  ii.  667 
of  innocence,  ii.  668 
omne  esse  rite  acta^  ii.  668 
the  best  possible  evidence  must  be  produced,  ii.  669,.  et  seq. 
the  general  rule,  ii.  669 
what  is  primary  evidence,  ii.  669 

instances  of  primary  evidence,  ii.  669,  670 

parol  evidence  not  always  secondary  to  written,  ii.  67t 
instances  of  what  is  not  the  best  possible  evidence,  ii.  671,  672 
what  is  sufficient  ground  for  the  admission  of  secondary  evidence,  ii.  674^ 
et  seq. 
where  the  primary  evidence  is  lost,  ii.  674 

what  is  sufficient  proof  of  loss,  ii.  674,  675 
what  is  not,  ii.  675,  676 
where  the  primary  evidence  is  in  the  possession  of  the  other  partj^ 
ii.  676 

proof  of  such  possession,  ii.  676 

of  possession  of  privy,  ii.  676,  677 
instrument  once  in  party's  possession,  but  since   parted^ 
ii.  677 
notice  to  produce,  ii.  677,  678 
its  form,  ii.  678 

when  and  on  whom  to  be  served,  *ii«  678 
when  not  necessary,  ii.  678,  679 
consequences  of  giving,  ii.  679 
what  is  good  secondary  evidence,  ii.  680 
instances  thereof,  ii.  680 
cases  where  the  rule  is  relaxed,  ii.  680,  681 
of  hearsay  evidence,  ii.  68^  et  seq. 

exceptions  to  the  general  rule,  ii.  682 

hearsay  part  of  res  gestce^  ii.  682,  683 
testimony  of  deceased  witness  at  former  trial,  ii.  683 
depositions,  ii.  683 

dying  declarations,  ii.  683,  et  seq. — See  tit.  Dying  Declarations. 
hearsay  of  public  rights,  &c.,  ii.  688 

hearsay  of  deceased  persons  against  their  own  interest,  ii»  689 
hearsay  of  persons  having  no  interest  to  mis-state,  ii.  689,  690 
the  proof  of  negative  averments,  ii.  691,  etseq. 

general  rule  that  he  who  asserts  the  affirmative  must  prove  it,  ii.  691 

presumption  in  favour  of  innocence  drives  the  prosecutor  to  prove  the 
negative,  ii.  691,  692 

but  this  does  not  operate  when  the  affirmative  is  peculiariy  within 
the  knowledge  of  party  charged,  ii.  692 — 694 
evidence  to  be  confined  to  points  in  issue,  ii.  694 

must  apply  to  the  single  act  charged,  ii.  694,  695 

acts  of  prisoner  charged  in  indictment  alone  can  be  proved,  ii.  695 

when  larceny  of  goods  not  laid  in  indictment  can  be  proved,  ii.  695 
acts  of  others  engaged  in  same  design,  ii.  695,  696 
prosecutor  confined  to  proof  of  one  feloiiy,  ii.  696 
proving  one  felony  by  means  of  another,  ii.  696 
when  the  felonies  are  connected,  J i.  696 
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evidence  to  be  confined  to  points  in  issne,  ii.  694 

as  proof  of  gailty  knowledge,  ii.  697. — See  ante^  388,  384 

intent,  ii.  698 
to  shew  confederacy,  ii.  32 
proof  of  other  acts  and  declairations  of  prisoner  as  evidence  for  him  of  his 
innocence,  ii.  698 

must  be  connected  with  the  facts  proved  against  him,  ii.  699 
evidence  of  several  transactions  when  cnmalative  instances  are  necessary  to 

prove  the  offence,  ii.  700 
cases  as  to  the  relevancy  of  evidence,  ii.  700,  et  seq. 

articles  found  in  prisoner's  house  after  his  apprehension,  ii.  701 
writings  found  after  prisoner's  apprehension,  ii.  701 
nnpublished,  ii.  702 

withont  proof  of  being  in  his  handwriting,  ii.  702 
evidence  of  character,  ii.  703. — See  tit.  Character. 
previous  conviction  for  felony,  ii.  704 
what  allegations  must  be  proved  and  what  may  be  rejected,  ii.  704,  ei  seq. 
doctrine  of  surplusage,  ii.  704,  705 

instances  of  surplusage^  ii.  705,  706 
descriptive  allegations  cannot  be  rejected,  ii.  706,  707 
conviction  pro  ianiOy  ii.  708 

proof  of  so  mnch  of  the  indictment  as  constitutes  a  crime  punishable  by 

law,  ii.  708—710 
instances  of  divisible  averments^  ii.  709,  710 
joint  offence  charged  and  one  alone  convicted,  ii.  710 
with  what  precision  the  allegations  which  cannot  be  rejected,  must  be  supported 
in  evidence,  ii.  711 

rule  that  the  substance  of  the  issue  only  need  be  proved,  ii.  711 
proof  of  offence  charged,  ii.  711,  712 
matters  of  inducement,  ii.  712 
variance,  ii.  713 

instances  of  fatal  variances,  ii.  713 

misnomer  of  party  whose  existence  is  essential  to  the  charge,  ii. 
714,  715 

idem  tonans^  ii*  715 
proof  of  place  laid,  ii.  716,  717 
proof  of  time  laid,  ii.  717 
proof  of  value,  ii.  718 
videlicet^  ii.  718 
of  the  proof  and  effects  of  public  documents,  ii.  719 — 725 
statutes,  ii.  719 

jonmab  of  Houses  of  Parliament,  ii.  719 
gazette,  ii.  720 
proclamation,  ii.  720 
articles  of  war,  ii.  720 
records,  ii.  720,  721 
proceedings  in  court  of  equity,  ii*  722 

ecclesiastical  courts,  ii.  722 
proof  of  will, — ^probate,— administration,  ii.  722 

judgments  in  inferior  courts,  ii*  722 
foreign  judgment,  ii.  723 

laws,  ii.  723 
Irish  judgment,  ii.  724 
conviction  before  justice  of  the  peace,  ii.  724 
public  books,  ii.  724 
registers,  ii.  724 
inspection  of  records,  ii.  725 
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of  the  proof /and  effects  of  pnblie  documents,  ii.  719—725 

copy  of  indictment  after  acqaittaly  how  obtained,  ii*  725 
inspection  of  depositions,  ii*  725 
public  books,  ii.  726 
of  the  proof  of  private  documents,  ii.  725 
attesting  witness,  ii.  726,  727 
handwriting  how  proted,  ii.  727 
stamps,  ii.  727 

unstamped  instrument  for  collateral  purposes,  ii.  727,  T28. — See  also 
ante,  231,  341,  496 
the  court  will  take  judicial  notice  of  the  existence  of  a  war,  ii.  573 
in  particular  cases, 

in  larceny,  ii.  177 

on  indictment  for  embezzlement  against  a  bankrupt,  ti.  251 

in  forgery,  ii.  374 

on  indictment  for  receiving  stolen  goods,  ii.  259 

in  arson,  ii.  495 

on  indictment  for  obtaining  money  by  false  pretences,  ii.  311 

in  maiming  cattle,  ii.  499 

in  perjury,  ii.  544,  et  seq. 

in  subornation  of  perjury,  ii.  550 

in  conspiracy,  ii.  570 — 573 

on  indicttnent  for  sending  threatening  letters,  ii.  586,  587 

in  cases  of  offences  respecting  impairing  coin,  i.  65 

counterfeiting  coin,  f.  62 
on  indictments  respecting  coining  insttuments,  i.  76 

for  uttering  false  money,  i.  85 

d^c.  fbreign  counterfeit  coin,  i.  87 
buying  and  selling  current  coin,  i.  89,  90 
of  being  feme  covert,  i.  20 
in  bigamy,  i.  207,  208 

on  prosecution  for  a  libel,  i.  233,  et  seq.  and  see  tit  Libel. 
of  disorderly  houses,  i.  SOI,  302 
on  indictment,  &c.  for  nuisances  to  highways,  i.  332,  333,  334 

for  not  repairing  bridges,  i.  358 
of  former  conviction,  &c.  on  indictmeift  for  returning  from  transportation,  i.  398 

399,  400,  403 
on  indictment  for  usury,  i.  411 
in  murder,  i.  472 

on  indictment  for  procuring  the  miscarriage  of  women,  i.  555 
in  rape,  i.  562. — Add.  Vol.  i.  p.  xii. 

in  sodomy,  i.  568. — Add.  Vol.  i.  p.  xii.  , 

in  indictment  for  carnal  knowledge  of  female  children,  i.  565. — ^Add.  Vol.  i. 

p.  xii 
in  abduction  of  females,  i.  576,  605 
on  indictment  for  assault  with  intent  to  rob,  i.  617 
EXAMINATION, 

of  prisoner  before  magistrate,  Ii.  654,  et  stq. 
7  Geo.  4.  c.  64.,  ii.  655 

8.  2.  as  to  felonies,  ii.  655 
s.  3.  as  to  misdemeanors,  ii.  656 
effect  of  the  statute,  ii.  659,  n.  (e) 
parol  evidence  of,  when  admissible,  ii.  656—^58 

signing,  ii.  657  ,       _u  ••  ^eo 

taken  down  in  writing,  and  used  to  refresh  Witneaaes'  itieiilory,  n.  658 

must  not  be  on  oath,  ii.  659 
how  proved,  ii.  659 


EXCEPTIONS, 

bill  of,  whether  it  lies  ki  crimiiial  cues,  ii.  588 
EXCHEQUER, 

forging  the  hand  of  accountant-general  of.  ii*  43G 
EXCHEQUER-BILL, 

stealing,  ii.  145 

embezzling,  by  servaat  of  Bonk  of  Eagland^'^ik  ^5,'  236^ 

forgery  of,  ii.  302,  393,  432,  433 

perjury  in  respect  of,  ii.  526 
EXCISE.-^See  tit.  Retenue  Laws. 

forgery  in  respect  to,  see  tit.  Forgery. 

forging  of  permits,  ii.  430 

peijury  in  respect  ot  ii.  527 
EXECUTION, 

staying,  in  cases  of  conviction  of  infants,  L  6 

of  murder,  i.  479. — ^Add*  Vol.  i.  p.  x. 

murder  by  ojficers  in  execotion  of  criminals,  i.  460 
EXPENCES, 

of  prosecution,  &a,  provided  for  in  certain  cases.  Add*  vol,  i.  p.  xxvu 
EXTORTION, 

by  public  officers,  i*  144 

indictment,  trial,  and  punishment,  u  146^  147 
EYES, 

putting  out  another's,  i.  586 
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FACTOR, 

embezzlement  by,  ii.  219 

pledging  for  his  own  nse  goods  ontmated  to  Um,  il.  220 
FALSE  CHARGES, 

conspiracy  to  make,  li.  555^  556 
FALSE  PERSONATION, 

offence  at  common  law,  ii.  470 
by  statutes,  iL  480 
5  Geo.  4., 

personating  and  assuming  the  namo  of  soldiers  and  sailors  to  obtain 

prize-money,  pay,  &c.  iL  480 
of  deceased  persons  within  the  statute,  ii«  481 
must  be  by  the  correct  name  of  the  party  personated,  ii.  481 
aiders  and  abettors,  ii.  482 
personating  parties  levying  fines,  u*  482 
bail,  ii.  483 
FALSE  PRETENCES, 

obtaining  money  under  fidse  pretences  a  misdemeanor  by  stat.  7  &  8  Geot  4.  c.  29. 
s.  53.,  ii.  298 
no  acquittal  on  the  ground  that  the  case  proved  amounts  to  larceny,  ii.  298 
statement  of  the  ownership  of  the  property,  ii.  298 
cases  on  repealed  statute  30  Geo.  2.  c  24.,  ii*  298 — 310 
false  pretence  of  sharing  a  suppose  bet,  ii*  298,  299 
whether  it  extended  to  cases  against  wbifch  conmnn  .prudenpe  might  guard, 
ii.  300 
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cases  on  repealed  statute  30  Geo.  ii.  c.  M.^  298 — 310 

iiilse  pretence  of  being  entrusted  to  take  horses  from  Ireland  to  London^ 

having  no  money  left,  ii.  301 
assuming  to  be  the  person    mentioned  in  a  money  order,  by  presenting  ir 

merely,  ii.  302,  303 
uttering  a  counterfeit  note  as  genuine,  ii.  303,  304 
paying  for  a  horse  in  promissory  notes  of  a  country  bank  that  had  fiiiled,  ii. 

305,  306 
pretence  by  a  carrier  that  he  he  had  delivered  goods,  whereby  he  obtained* 

the  carriage,  ii.  306 
pretence  of  being  sent  by  a  neighbour  to  borrow  money,  ii.  306 
obtaining  goods  by  giving  in  payment  a  check  on  a  banker  without  effects  or 

authority,  ii.  306,  307 
personating  the  person  whose  real  signature  appears  to  written  instrument, 

ii.307 
porter  delivering  a  false  ticket  with  a  basket^  held,  that  it  might  be  described 

as  VL  parcel^  ii.  307,  308 
the  money  obtained  must  be  the  property  of  him  in  whom  it  is  laid,  at  the: 
time  of  the  offence,  ii.  308 
indictment, 

must  state  the  false  pretences,  ii.  300,  310 

with  what  certainty,  ii.  310 
when  several  defendants  may  be  charged  in  the  same,  ii.  310,  311 
the  pretences  must  be  proved  as  laid,  ii.  311 
restitution  of  goods  obtained  by,  ii.  311,  312 
FATHER.— See  tit.  Parent  and  Child. 
FELO  BE  SE, 

self-murder,  i.  420,  430. — See  tit  Murdee. 
two  encouraging  each  other  to,  i.  430,  431 
FELONY, 

definition  of,  i.  42 

derivation  of,  i.  42.  n.  (a) 

punishment  for,  not  punishable  by  any  statute,  ii.  480.— Add.  vol.  i.  p.  iv«  IL 

what  words  in  a  statute  create,  i.  42 

V  all  felons  are  entitled  to  have  clergy  once,  unless  ousted  by  statute,  i.  42* See 

Add.  vol.  ii.  p.  IL 
if  a  statute  make  a  new  offence  felony,  the  law  implies  a  punishment  of  death  aA 

well  as  forfeiture,  i.  42 
what  felonies  only  shall  be  capital.  Add.  vol.  ii.  p.  Ii. 
when  a  statute  makes  an  offence  felony,  which  before  was  only  a  misdemeanor^ 

an  indictment  will  not  lie  for  a  misdemeanor,  i.  43, 48 
he  who  takes  any  part  in,  is  a  felon  according  to  his  share  in  it,  i.  21 
he  who  procures  a  felony  to  be  done  is  a  felon,  i.  31 
misprision  of,  see  tit.  Misprision. 
compounding,  see  tit.  Compounding. 
authority  of  ofiicers,  &c.  to  arrest  in  cases  of,  i.  602 

private  persons,  i.  448,  502,  503. — See  Add.  vol.  i.  p.  xi. 
in  cases  of  attempts  to  commit,  i.  603 
assault  with  intent  to  commit ; — Add.  vol.  i.  p.  xvtii. 
killing  to  prevent,  i.  649, 660,  661,  662.    See  tit.  Homicide. 
attempt  to  commit. — See  tit.  Attempt. 

persons  caught  in,  by  night,  detainer  of,  i.  601 
conviction  of  previous.  Add.  vol.  ii.  p.  Ii. 

trial  after  for  subsequent.  Add.  vol.  ii.  p.  Ii. 
form  of  indictment.  Add.  vol.  ii.  p.  lii. 
evidence.  Add.  vol.  ii.  p.  lii. 
false  certificate  of  con? iction,  ii.  429 
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FEMALES.— See  tit  Women.    Feme  Coysrt. 
FEMALE  CHILDREN.— Sec  tit.  Infant. 
FEME  COVERT, 

how  far  and  from  what  crimes  excused  by  the  coercion  of  her  husband,  i«l5,  ei 
seq, 

from  what  misdemeanors,  i.  16,  17 

not  answerable  for  her  husband's  breach  of  duty,  i.  16 

when  an  accessary  to  her  husband's  crime,  i.  16 

to  another's,  i.  17 
when  responsible  as  much  as  a  feme  sole,  i.  17 
coercion  of  husband,  when  presumed,  i.  17,  18 
not  guilty  of  felony  in  stealing  her  husband's  goods,  i.  19.  ii.  155 
when  a  stranger  can  commit  larceny  by  the  deUvery  of  husband's  goods  by  wife^ 
1.  19.  ii.  155 

by  taking  wife  by  force  with  husband's  goods 
on  her,  i.  19 
not  accessary  for  receifing  her  husband,  i.  19,  36 
an  indictment  for  larceny  or  burglary,  not  bad  against  husband  and  wife  as  such^ 

i.  19 
evidence  of  being  wife,  i.  20,  %7,  208 
if  a  wife  incur  a  forfeiture  under  a  penal  statute,  husband  may  be  made  a  paity  to 

the  action,  &c.,  i.  17,  n.  (0 
husband  may  be  accessary  before  the  fact  to  his  wife's  crimes,  i.  18 
wife  principal  and  husband  accessory  in  uttering  forged  notes,  ii.  357 
killing  her  husband,  i.  483. — See  tit.  Petit  Treason. 

incompetency  of  husband  and  wife  as  witnesses,  ii*  604,  et  #egw«— See  tit.  Witness* 
FENCES, 

destroying,  ii.  509 
stealing,  &c.  ii.  138—140 
FERRETS, 

larceny  of,  ii.  153 
FERRYMAN, 

extortion  by,  in  taking  tolls,  i.  146 
FICTITIOUS  PLAINTIFF, 
suing  in  the  name  of,  i.  186 
FINE, 

person  acknowledging,  in  name  of  another  not  privy,  ii.  387,  482 
FIREWORKS, 

statute  9  &  10  W.  3.  concerning  them  as  a  nuisance,  i.  303 
FISH, 

larceny  of,  ii.  152 

unlawfully  taking  or  attempting  to  take,  ii.  191 
offence  at  common  law,  ii.  191 
offences  by  statutes,  ii.  191 
oysters,  ii.  192 
fishpond,  &c. 

destroying  dam  of,  ii.  506 
putting  noxious  materials  into,  ii.  506 
FIXTURES, 

larceny  of,  ii.  137 
FOOD, 

unwholesome,  i.  115 

indictable  to  mix  noxious  ingredients  with  human  food,  i.  115  * 
FOOT-BALL, 

kicking  about  riotously  on  Shrove  Tuesday,  indictment  for,  i.  248 
FOOTWAY.— See  tit.  Highway. 
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FORCE, 

when  justifiable,  i.  983 
FORCIBLE  DETAINER.— See  tit  FoRciBLB  Entrt. 

9Cis  vhich  do  or  do  not  amount  to^  u  398*  339 
FORCIBLE  ENTRY, 
how  committed,  i.  283 

at  common  law,  i.  393>  j 

statutes,  i.  284,  285  i 

5  Rich.  2.,  i.  284 
12  Rich.  2.,  i.  284 
8  Hen.  6.,  i.  284, 285 
ai  Eliz.,  i.  285 

doubts  apcp  them  whether  kssee  for  years,  or  copyholder  ousted 
by  lessor  or  lord,  could  have  restitution,  i.  285 
removed  by  21  Jac.  1.,  i.  285,  286 
persons  who  may  commit  the  offence,  i.  286 

possessions  in  respect  of  which  the  offence  m^y  b9  comntitted^  i.  286,  287 
acts  which  will  aipount  to,  i.  287 

from  circumstances  of  terror,  i.  287,  288 
circumstances  which  do  not  amount  iOf  L  288 
femedies,  i.  289 

indictment,  i.  28i) 

statement  of  force  and  violence,  u  289, 290^ 
description  of  premises,  i.  290 

of  estate  of  party  expelled,  i.  290 
repugnancy ;  statem^t  of  disseisin,  &c.  u  291 
incompetency  of  party  grieved,  ii«  601 . 
for  entry  and  detainer ;  grand  jury  cannot  find  a  true  bill  for  one  only^  i.  291 
award  of  restitution,  i.  291,  292 
by  what  court,  i.  291,  292 
of  the  bar  or  stay  to,  i.  292 
of  superseding,  i.  293 
of  setting  aside,  i.  293 
how  restitution  shall  be  made,  i.  294 
by  an  infant,  i.  2 
FOREIGN  JUDGMENT, 

proof  of,  ii.  723 
FOREIGN  LAW, 

proof  of,  ii.  723,  724 
FOREIGN  STATES, 

serving  or  procuring  others  to  serve,  i.  91,  e/  seq. 

without  consent  of  the  King,  a  misdemeanor  at  commou  law,  i*  91 
stat.  3  Jac.  1.,  i.  91 

going  outof  the  realm  to  serve  without  oath  of  obedience,  &c.  felony,i.  91 
construction  of  the  statute,  i.  92 
trial  where,  i.  92 
59  Geo.  3.  (foreign  enlistment),  i.  92     . 
s.  7,  8.  equipping,  &c.  vessels,  i.  93,  94 

apprehension  and  trial  of  offenders,  where,  i.  94,  95 
6  Geo.  4.  (Mutiny  Act),  i.  95 

persuading  soldiers  to  desert,  &c.,  i.  95 
disobedience  to  the  King's  commands  to  return,  stay  at  home,  &c«  «•  95,  96 
11&12  W.  3.  c.  7.,  i.  100 

acts  done  under  commission  of,  when  piracy,  i.  100 
FORESTALLING, 

nature  of  the  offence,  i.  169 
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stattitos  bn  the  bubjeet  repeMA,  i.  169 

offence  stiU  panishable  at  common  law,  i.  170 
parliamentary  exposition  6f,  i.  170 
enhancing  the  price  of  hops,  i.  171 
indictment  and  punishment,  i.  174 
FORGERY, 

all  are  principals  in,  at  common  law;  fbrgery' being  onlj  considered  a  misde- 
meanor, i.  92 
at  common  law, 

definition  of  the  offence,  ii.  317 
a  misdemeanor  ofiljT,  ii.  317 
what  it  consists  in,'ii.  354 

the  offence  may  be  complete,  without  publication,  ii.  317, 318 
of  the  making  or  nlferation  of  a  Written  instrument  necessary  to  constitute,  ii.  318 
—'349 

fraudulent  insertion,  alteration,  or  erasure,  ii.  318,  319 

expunging  an  ind<irsement'on'  a  badk  fiote,'ii.  3^0 

forgery  and  subisequeAt  alteration  of  the  deed,  ii.  320 

by  fraudulent  omissidn  In  written  instrument,  ii.  820 

making  a  false  deed  in  a  man's  own  name^  ii.  320,  321 

endorsing  a  bill  of  exchange  by  a  person  of  same  name  as  payee,  ii.  321 

uttering  a  note  made  in  the  same*  name  as -that  of  prisoner,  ii.  321 — 323 

assuming  to  be  the  real  indorser  of  a  bill  no  forgery, -though  done  in  fraudu-^ 

lent  concert  with  real  indorser,  ii.  323,  324 
false  description  of  the  acceptor,  but  not  a  false  name,  ii.  324,  325 
cases  in  which  party  committing  forgery  has  Used  a'ifame  different  from  his 
own,  ii.  345—337 

case  where  the  note,  though  made  by  the  prisoner  in  an  assumed  name 

and  character,  was  his  own  note,  ^ttd' offered  as  hf  s  own,  ii.  326,  327 

assuming  the  name  and  character  of'  an  existing  person,  and  drawing  a 

bill,  ii.  327 
assuming  the  name  of  a  non-existing  fctitlbus  person,  ii.  328 
uttering  a  forged  deed  purporting  to  be  a  poWer  of  Attorney,  ftom  a  non- 
existing  person,  ii.  328 
indorsing  a  fictitious  name  on  a  bill,  ii.  328 
the  use  of  a  mere  fictitious  natiie  is  MifRcient,  ii.  928,  929 
a  forged  order  on  a  bank  in  a  fictitious  name,  ii.  329 
it  is  immaterial  whether  any  addidobal  credit  be  theMby  gdn^,  ii.  329, 

330 
giving  drawee  a  receipt  in  a  false  name,  ii.  330,  331 
giving  note,  &c.  as  prisoner's  own  note,  signed  in  ficdtSous  name,  where 

the  credit  is  personal  to  himself,  il.  331 — 334 
drawing  on  banker  in  fictitious  name,  the  credit  being  given  to  pri- 
soner's person,  ii.  332,  333 
case  where  the  name  used  by  priscmer  was  fraudulently  assumed,  though 
his  own  name  would  have  carried  as  much  credit,  ii.  936—337 
as  to  the  validity  of  the  thing  forged,  if  genuine,  ii.  337 

forgery  may  be  committed  by  the  nJse  making  of  the  will  of  a  living 

person,  ii.  338,  339 
forgery  of  instruments  not  conformable  to  the  directory  provisions  of  a 

statute,  Ii.  339,  340 
forgery  of  instnitnent  on  unstamped  paper,  ii.  940, 941 

of  bill  of  exchange  or  promissory  note  on  unstamped  paper,  ii.  340 
the  false  instrument  should  carry  on  the  face  of  it  the  semblance  of  a 
genuine  one,  though  it  need  not  be  exact,  ii.  941, 949 
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of  the  making  or  alteration  of  a  written  instnunent  necesBaiy  to  oonBtttnte^  iL  3ld 
--349 

as  to  the  validity  of  the  thing  forged,  if  genuine,  ii.  337 

the  folse  instrument  should  carry  on  the  fooe  of  it  the  semblance  of  a 
genuine  one,  though  it  need  not  be  exact,  ii.  341,  349 
forging  a  bank  note,  without  the  word  <^  Pounds,''  or  a  water 

mark,  ii.  342,  343 
engraving  a  counterfeit  stamp,  like  in*some  parts  to  the  genuine^ 

and  unlike  in  others,  &c.  &c.  ii.  343 
literal  mistake,  ii.  344 

forging  a  will,  signed  in  wrong  Christian  name,  ii.  344 
forged  bill,  without  indorsement  of  names  of  drawers,  ii.  344 
omission  of  name  of  payee,  ii.  345 
instrument  not  available  by  reason  of  some  collateral  objection,  ii.  345 
the  fiilse  instrument  must  not  be  illegal  in  its  very  frame,  ii.  345 — 349 
instrument  defective  as  a  bank  note,  ii.  345 
bill  directed  to  J.  R.  and  accepted  by  J.  £*.,  ii.  346 
note  incomplete  for  want  of  signature,  ii.  346,  347 
instrument  averred  to  be  a  promissory  note,  but  defective,  ii.  347, 

348 
bill  drawn  fi>r  less  than  the  sum,  and  not  in  the  form  required  by 

Stat  17  Geo.  3.,  ii.  348 
forging  a  will  of  laud,  attested  by  only  two  witnesses,  ii.  348, 340 
of  the  written  instruments  in  respect  of  which  it  may  be  committed,  ii.  349—352 
instances  of  them,  ii.  349 
general  rufe  on  the  subject,  ii.  350 
of  the  fraud  and  deceit  to  the  prejudice  of  another's  right,  ii.'353'-355 
intent  to  defraud,  ii.  353 

general  intent  sufficient,  ii.  353 
forgery  consists  in  the  endeavouring  to  give  an  appearance  of  truth  to  a  mere 
deceit  and  falsity,  ii.  354 
of  principals  and  accessories,  ii.  355 

at  common  law  all  are  principals,  ii.'355 

case  where  two  of  the  prisoners  were  privy  to  the  uttering  of  a  forged  note, 
but  were  not  present  at  the  fact,  ii.  355,  356 
constructive  presence,  ii.  356,  357 
wife  indicted  as  principal,  and  husband  as  accessory,  ii.  357,  358 
of  causing,  assenting,  and  consenting,  ii.  358,  359 
trial  of  accessories,  ii.  359 
indictment,  ii.  35C^— 370 

the  word  <^  falsely,"  ii.  359 

the  forged  instrument  must  be  set  out  in  words  and  figures,  ii.  359,  360 

if  it  be  in  a  foreign  language,  there  must  be  an  English  translation,  ii. 

360 
a  literal  variance  will  not  vitiate,  ii.  360,  361 

of  laying  it  to  be  a  paper  writing,  purporting  to  be  such  an  instrument, 
&c.  ii.  361 
indictment  bad  for  averring  that  it  was  sjgned  by  H.  H.  instead  of 

that  purported  to  have  been  so,  ii.  361,  362 
if  it  does  not  purport  on  the  face  of  it  to  be  a  thing  prohibited  to 

be  forged,  the  purport  must  be  expressly  averred,  ii.  362 
the  word  purport  imports  what  appears  on  the  foce  of  the  instni- 
ment,  ii.  363—366 
a  bank  post  bill,  how  to  be  described,  it.  362 
instrument  improperly  described  as  a  promissory  note,  ii*  363,  363 
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indictment,  ii.  359 — 370 

of  the  statement  of  the  intent  to  defraud,  ii.  366—369 

the  party  intended  to  be  defrauded  need  only  be  described  with  rea- 
sonable certainty,  ii.  367 

case  of  several  partners,  ii.  367 
it  is  not  necessary  to  state  the  manner  in  which  the  party  was  to  hanre 
been  defrauded,  ii.  368 

as  that  a  forged  bill  was  tendered  to  the  party  intended  to  be 
defrauded,  ii.  168 
as  to  the  property  of  the  party  intended  to  be  defrauded,  iL  368, 369 
where  the  persons  defrauded  are  a  corporation,  ii.  369 
statement  of  partners,  trustees,  &c.  ii.  369 
where  the  indictment  is  on  a  statute,  the  offence  must  be  described  in  the 
words  of  it,  ii.  369 

as  to  a  superfluous  description,  ii.  369,  370 

the  word  "  alter"  used  in  indictment  though  not  in  statute,  ii.  370 
if  any  part  of  a  true  instrument  be  altered,  a  forgery  of  the  whole  may  be 
laid,  ii.  370 
plea, 

auieffoU  acquUy  ii.370 
trial,  ii.  371—374 

the  quarter  sessions  have  no  jurisdiction,  ii.  37l 
must  be  in  the  county  where  the  offence  is  committed, 

offences  on  the  boundaries  of  counties,  or  in  two  counties,  ii.  371 
county  for  trial  of  accessories,  ii.  371 

what  is  not  evidence  of  a  forgery  having  been  committed  in  a  particular 

county,  ii.  372,  373 
offence  committed  in  a  county  of  a  town,  ii.  373,  374 
"of  the  evidence,  ii.  374 — 384 

of  the  incompetency  of  the  party  by  whom  the  instrument  purports  to  have 
been  forged,  ii.  374—376 

removed  by  stat.  9  Geo.  4.  c.  33.,  Add.  vol.  ii.  p.  Izxxiii 
where  the  party,  whose  handwriting  is  forged  has  no  interest  in  invalidating 
it,  he  is  competent,  ii.  376 

instance  of  person  whose  name  was  forged  to  a  power  of  attorney  to 
transfer  stock,  ii.  377 
of  the  removal  of  incompetency  by  a  release,  ii.  377,  378 
as  Ui  the  question  whether  the  party,  whose  handwriting  is  forged,  is  the 

only  witness  to  prove  the  forgery,  ii.  378,  379,  407 
handwriting  cannot  be  proved  by  comparison  with  a  genuine  paper,  ii.  379 
qucere  whether  persons  of  skill  may  give  their  opinion,  whether  handwriting 

is  genuine  or  an  imitation,  ii.  379,  380,  6^ 
of  the  admission  of  his  own  handwriting  by  the  party  accused,  ii.  380, 381 
questions  as  to  proof  of  the  identity  or  non-existence  of  the  person  whose 
name  is  charged  to  be  forged,  ii.  381 

as  to  proof  of  the  identity  of  a  payee,  ii.  381, 389 
proprietor  of  stock  examined  to  prove  his  identity,  ii.  381 
of  guilty  knowledge,  ii.  383 

evidence  of  other  forged  notes  having  been  uttered  by  prisoner,  ii.  383, 
384,  697 

of  others  being  in  circulation  with  his  signature  on  them,  ii.  384 
of  others  found  in  the  same  pocket  book,  ii.  384,  385 
punishment  for,  ii.  385 

incompetency  to  be  a  witness  after  judgment,  ii.  385 

attomies  con?  icted,  and  afterwards  practising,  to  be  transported,  ii.  385 


7M  9n)EX. 

FORGERY-^ontinued. 

of  forging,  alteriDg,  &c.  records,  and  judicial  process,  A^c.  li.  386,  687 

persons  acknowkdgiDg  finds,  bails,  kc.  in  the  naae  of  aiiotfaer  not  priTj^  &c« 

ii.  387 
forging  the  hand  of  the  receiver  of  prefines,  ii.  d87 
relating  to  the  public  funds,  and  stocks  of  public  companies,  ti.  388-— 895 
forging  letters  of  Attorney  to  transfer  stock,  ii,  368— '390 

names  of  witnesses  thereto,  ii.  391 
personating  proprietors  of  stock,  &c.  ii.  888— ?390 
endeavour  to  receive  dividend  sufficient,  ii.  695 

it  is  no  objection  that  the  stoc^  had  never  been  accepted,  and  the  trans- 
fer not  witnessed,  ii.  393,  3M 
making  false  entries  in  the  books  of  ihe  Bank  of  fingUnd,  ii.  390 
making  false  dividend  warrants,  ii.  391 
forgery  of  Exchequer  bills,  ii.  39^,  393 
of  the  securities  of  the  Bank  of  England,  ii.  396—407 
forging  the  common  seal,  ii.  396 
forging  and  uttering  bank  notes,  ii.  396 
purchasing  or  receiving  forged  bank  notes,  or  having  them  in  possession, 

knowing  them  to  be  forged,  ii.  397 
making  and  using  and  having  in  possession  any  frame  for  making  paper,  &c., 

ii.  397 400 

engraving  on  any  plate  the  words  ^^  Bank  of  England''  or  ^' Bank  post 
billy''  &c.  &c.,  or  any  resemblance,  &c.  &c,  or  using  such  plat^  or  having 
it  in  possession,  ii.  398, 401— -404  j    #      •  i. 

the  bank  may  use  an  inrpression  by  machinery,  instead  of  a  signature  bj 

handwriting,  li.  404 
cases  on  the  statutes,  _         «,     -nr 

expunging  an  indomement  by  lemon  juice  held  rasing,  under  8  &  9  W. 

3.,  ii.  404  _  ^  . 

delivering  a  forged  bank  note  to  another  for  the  purpose  of  beuig  ut- 
tered, who  did  so  accordingly, .held  "  a  disposing  and  putting  away" 
of  the  same,  on  stat.  15  Geo.  2.,  ii.  405 
on  an  indictment  for  disposing  of,  &c.  bank  notes,  &c.  on  stat.  45  Geo.  3. 
c.  89.,  it  is  not  necessary  to  aver  io  whom  they  were  so  disposed,  ii.  406 
the  offence  committed  by  notei  famished  by  prisoners  to  agents  of 
the  bank,  ii.  406,  407 
evidence  of  guilty  knowledge,  ii,  407 
bank  prosecutions,  ii.  407 

election vto  proceed  for  minor  offence,  ii.  407 
of  the  securities  of  other  public  companies,  ii.  408,  409 

forging  the  seal,  bond,  &c.,  receipts  or  wanmita  of  the  South  Sea  Company, 

ii.  408,  409 
foiling,  &c.  the  bond  of  East  India  Company,  ii.  409 
forgeries  upon  insurance  companies,  ii.  409 
of  forging  and  transposing  stamps,  ii.  410—^17 

52  Geo.  3.  c.  143.  s.  1.— offences  in  bnach  of  and  resistance  to  the  revenue 
laws,  felony  without  clergy,  ii.  410 

s.  7.  Forging,  &c.  marks,  stamps,  &c.  felony  without  dei^,  u.  410, 

411 
6.  8.  Transposing  any  mark,  stamp,  &c.  from  one  piece  of  plate  to  ano- 

ther,  and  marking  base  metal  with  forged  stamp,  ii.  411 
8.  9.  Making  or  having  anyjframe,  &c.  for  making  excise  paper,  &c 

&C,    ii.  412 
65  Geo.  3.'c.  184.  s.  7.,  ii.  412  c       •  ^  «  ^  • 

cutting  a  stamp  ffom  paper,  &c«  touse  on  another  paper,  &c»  u.  412,  413 
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of  forging  and  transposing  stamps^ 

55  Geo.  3.  c.  184.  s.  7.,  ii.  412 

catting  a  stamp  from  paper,  &c.  to  use  on  another  paper,  &c.  ii.  4\%  41 S 
12  Geo.  3.  c.  48.,  ii.  420 
65  Geo.  3.  c.  185.,  ii.  413 

8.  6.  Persons  forging  plate,  stamp,  &c.  to  denote  duty  on  almanacks, 

newspapers,  &c.,  ii.  413,  414 
8.  7.  Forging,'  &c.  stamp  for  plate,  ii.  414,  415 

56  Geo.  3.  c.  5d.  s.  37.  (Irish  act),  ii.  415 

forging  any  type,  dye,  &c.  of  the  stamp-office  in  Dublin,  or  using  or 

having  them  in  possession,  &c.,  ii.  415,  416 
s.  38.  Possession,  by  licensed  persons-,  of  vellum  paper,  &c.  with  coun- 
terfeit marks,  &c.,  ii.  416 
s.  52.  Making  or  having  any  frame  for  paper,  &c.,  ii.  417 
8.  58.  Penalty  for  evading  stamp  duties,  ii.  417 
56  Geo.  3.  c.  78.  (Irish  act),  ii.  417,  418 

forging  stamps,  &c.  on  pastebpard,  ii.  417,  418 
forging,  &c.  the  assay  marks  on  gold  and  silver  manufactures,  or  the  mark, 

&c.  used  for  gold  and  siver  plate,  ii.  418,  419 
1  Geo.  4.  c.  58.  s.  12.,  ii.  420 

as  to  stamps  on  paper,  &c.  in  respect  of  excise  duties,  ii.  420,  421* 
6  Geo.  4.  c.  IIT). — stamps  on  newspapers,  ii.  421 

10  Ann.  c.  19.  s.  27. — forging  seals  or  stamps  for  linens,  calicoes,  &c.,  ii.  421 
13  Geo.  3.  c.  56.  s.  5.— forging  any  stamp,  [Sec.  provided  by  the  commis- 
sioners, &c.,  ii.  422 
construction  of  the  stamp  acts,  ii.  422 — 426 

question  upon  the  words  "  intent  to  use  "  in  stat.  12  Geo.  3.  c.  48.,  ii. 

422 
construct! jn  of  the  words  "  any  paper  liable  to  the  said  duties  "  in  stat. 

23  Geo.  3.  c.  49.,  ii.  422-^24 
the  words  **  duties  of  excise,"  and  "  duties  under  the  management  of 

the  commissioners  of  excise,"  held  synonymous,  ii.  424,  425 
variance  between  a  lion  passant  and  a  lion  rampant^  ii.  425  _    ^    ^ 
engraving  a  counterfeit  stamp,  similar  in  some  parts,  and  dissimilar  in 

others,  to  the  genuine,  &c.  &c.,  ii.  425,  426 
it  is  sufficient  to  describe  a  stamp  as  "  a  stamp  provided  and  used  in 
pursuance,  &c.,  ii.  426 
trial,  in  what  county,  ii.  427 
of  official  papers,  securities,  and  documents,  ii.  428 — 450 
the  mark  of  the  receiver  of  prefines,  &c.,  ii.  428 
uttering  a  false  certificate  of  previous  conviction,  ii.  428,  429 
of  contracts,  certificates,  &c.  for  the  redemption  of  the  land  tax,  ii.  429, 

430 
of  excise  permits,  ii.  430 
of  debentures,  &c.  for  the  fetum  of  money  from  duties  of  custom  or  excise, 

ii.430  „         ^   t.  .       .. 

of  the  name  or  handwriting  of  the  receiver-general,  &c.  of  the  excise,  ii. 

431 

of  the  customs,  ii.  432 
granting,  &c.  false  permits  in  Ireland,  ii.  431 
of  instruments  in  the  name  of  the  receiver-general  of  the  stamp  duties,  &c. 

ii.  431 
of  exchequer  bills,  ii.  432 

of  certificates,  &c.  relating  thereto,  ii.  433 

of  franks,  ii.  433,  434 

3  D 
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of  official  papers,  securities,  and  documents, 
of  post-office  marks,  ii.  434 

of  the  hand  of  the  receiver-general  of  the  poBt-office,  iL  434,  435 
of  the  hand  of  the  treasurer  of  the  navy,  ii.  435 
of  the  name  or  hand  of  the  registrar  of  the  Court  of  Admiraltj,  &€.,  ii.  435, 

436 
of  the  handwriting  of  the  accountant-general  of  the  Exchequer,  ii.  436 
of  the  hand  of  the  treasurer  of  the  ordnance,  ii.  436 
of  the  hand  of  the  agent-general  for  volunteers  and  local  militia,  ii.  436 
forgery  and  false  personation  for  the  purpose  of  obtaining  pay,  prize-mooeyy 

&c.,  pensions,  &c.  of  soldiers  and  sailors,  ii.  436 — MS 
muster-books,  evidence,  ii.  443 
personating,  &c.  a  widow  entitled  to  a  pension,  ii.  439 
forgery,  &c.  with  respect  to  seamen^s  wills,  ii.  440 
of  any  Mediterranean  pass,  ii;  443 
of  certificates,  &c.  relating  to  the  slave  trade,  ii.  444 
of  quarantine  certificates,  ii.  444 
of  licenses  for  navigating  ships,  ii.  444,  445 
of  documents  relating  to  suitors  in  Chancery,  ii.  445 
of  an  office  copy  of  a  report  of  the  accomptant-general,  and  of  a  certificate 

of  one  of  the  cashiers  of  the  bank,  ii.  445 
false  entries  in,  and  forgery  and  destruction  Qf,  parish  registers,  ii.  446,  447 
of  any  register,  &c.  concerning  life  annuities,  ii.  447 

personating  any  nominee,  ii.  447,  448 
of  memorials,  &c.  under  the  registry  acts,  ii.  448,  440 
of  declaration  of  return  of  premium  on  a  policy  of  insurance,  ii.  449, 450 
of  the  name  or  handwriting  of  the  surveyor-general  of  the  woods  and  forests, 

ii.  450 
of  any  hawker's  licence,  ii.  450 
of  private  papers,  securities,  and  documents,  ii.  451 

5  Eliz.  c.  14.  8.  5. — forging  deeds,  &c.  to  molest  the  inheritance,  ii.  451, 

453 

g.  5.-^to  the  prejudice  of  termors,  ii.  452 

other  clauses  in  that  statute,  ii.  452 
construction  of  the  statute,  11.  452 
2  Geo.  2.  c.  25.  s.  1.— forging  any  deed,  will,  bond,  note,  acquittance,  re- 
ceipt, &c.,  ii.  453,  454 

extended  to  corporations,  ii.  454 
7  Geo.  2.  c.  22. — forging,  &c.  any  acceptance  of  any  bill,  or  any  nvmb^r  or 
sum  of  a  receipt  for  note,  &c.,  or  any  warrant,  &c.,  or  uttering,  &c.,  ii.  454 
extended  to  corporations,  ii.  454 
43  Geo.  3.  c.  139. — forging,  &c.  foreign  bills,  ii.  454 
45  Geo.  3.  c.  89. — extension,  &c.  of  the  statutes,  ii.  455 
questions  upon  the  statutes,  ii.  455,  475 
power  of  attorney  is  a  deed,  ii.  456 
uttering  Scotch  notes  in  England,  ii.  456 
promissory  note  for  payment  of  one  guinea,  or  cash  of  Bmk  of  England 

note,  ii.  456,  457 
bill  drawn  upon  commissioners  of  navy  held  a  bill  of  exchange,  ii.  457, 

458 
false  assertion  in  an  indorsement,  that  indorser  has  a  procuration,  ii. 

458,  459 
case  of  a  promissory  note  which  is  not  negotiable,  ii.  460 
forging  a  bill  payable  to  prisoner's  own  order,  and  littering  it  withoat 
indorsement,  ii.  460,  461 
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of  private  papers,  securities,  and  documents, 
questions  upon  the  statutes, 

cases  of  receipts,  ii.  462 — 468 

**  received  the  contents  above  by  me,  S.  W."  a  sufiicient  statement 

of  the  receipt  in  the  indictment,  ii.  462 
a  forged  receipt  for  bank  notes  is  not  a  receipt  for  money  or  goods, 
ii.  463 

but  an  entry  of  the  receipt  of  money  or  notes  made  by  a 
cashier  of  the  bank  is  an  accountable  receipt  for  the  pay- 
ment of  money,  ii.  463 — 465 
the  mere  signing  certain  names  to  an  assignment  for  payment  of  a 
sum  in  a  navy  bill,  does  not  purport  to  be  a  receipt,  ii.  464, 465 
indictment  for  forging  the  word  ^  settled,'  ii.  466 
a  stamp  receipt  not  filled  up,  ii.  466 

memorandum  importing  payment,  but  not  a  receipt,  ii.  467 
forging  a  receipt  in  order  to  found  a  claim  of  payment  thereon 

against  a  third  person,  ii.  467 
as  to  the  right  of  the  prisoner  to  put  the  prosecutor  to  his  election 
of  various  forged  receipts  stated,  ii.  468 
construction  as  to  warrants  or  orders  for  payment  of  money,  &c.,  ii. 
468—476 

the  statute  not  confined  to  commercial  transactions,  ii.  468 
bills  of  exchange  may  be  laid  as  warrants  or  orders  for  the  payment 
of  money,  ii.  468,  469 

instrument  considered  as  such,  ii.  469 
instance  of  what  is  not  an  order,  &c.,  ii.  469,  470 
the  warrant  or  order  must  purport  to  have  been  made  by  one  hav- 
ing authority,  &c.,  ii.  470 
a  note  to  a  shopkeeper  in  the  name  of  an  overseer,  not  within 

the  statute,  ii.  470 
a  note  to  a  tradesman,  requesting  him  to  let  the  bearer  have 

goods,  &c.,  ii.  470 
an  order  for  the  purpose  of  obtaining  a  reward  for  the  appre- 
hension of  a  vagrant,  ii.  471,  472 
order  upon  the  treasurer  of  a  county,  ii.  472 
it  ought  to  appear  in  the  indictment,  that  the  person  whose 

name  is  subscribed  had  authority,  &c.,  ii.  473, 474 
if  it  purport  to  be  one  the  party  had  a  right  to  make,  it  is 
sufficient,  ii.  474 
the  order  must  be  directed  to  the  holder  or  person  interested  in  or 

having  possession  of,  the  goods,  ii.  474 
a  forged  order  on  a  banker,  though  in  a  fictitious  name,  is  within 

the  statute,  ii.  474 
the  specification  of  goods  in  the  order,  ii.  475 
case  of  an  order  not  availabie  by  reason  of  some  collateral  objec- 
tion, ii.  475 
statutes  as  to  the  fabrication  of  the  printed  forms  and  papers  used  for  banker's 

securities,  ii.  475—478 
cheat  by  means  of  forged  instrument,  ii.  292 
cases  of  forgeries  prosecuted  as  cheats  at  common  law,  ii.  293 
by  personating  the  person  whose  real  signature  appears  to  a  written  instrument, 
ii.  307 
FORTUNE-TELLING, 

cheats  by,  ii.  314 
FORUM  DOMESTICUMy 

death  by  correction  in,  i.  439,  440,  532—534,  641,  542 

.  3d2 
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FRAUD.— See  tit.  Cheat. 
FRAUDULENT  CONVEYANCE, 

cheat  bj,  ii.  312,  313 
FRANKS, 

forgery  of,  ii.  433,  434 
FREEHOLD, 

larceny  of  things,  part  of  the  freehold,  ii.  136 — 138 
FREE-MASONS, 

assembly  of,  not  unlawful,  i.  262 
FRUIT, 

stealing,  ii.  139,  140 

destroying,  &c.,  ii.  602 
FRYER'S  BALSAM, 

not  saleable  without «  stamped  label,  i.  137,  n.  (p) 

FUNDS,  ^      .    „ 

forgery,  &c.  relating  to,  ii.  388,  395.    See  tit.  Foroert. 
conspiracy  to  raise  by  false  rumours,  ii.  55^ 


G. 

GAME, 

4arceny  of,  ii.  151,  152 
ownership  of,  by  unqualified  person,  ii.  161 
.  going  armed  in  the  night-time  for  the  destruction  of,  i.  417 — 420 
57  Geo.  3.  c.  90.,  i.  417 
eonstruction,  L  418 
indictment,  i.  418 
punishment,  i.  418,  410 

8.  2.  keepers,  &c.  may  apprehend  offenders,  &c.,  i.4l9 
8.  3.  persons  found  in  any  forest,  &c.  with  any  engine  for  destruction  of 
game,  i.  419,  420 

GAMING, 

gaming-house  a  nuisance,  i.  299,  300 

cockpit  considered  so,  and  indictable,  i.  300 

^proceedings  against  keepers  of,  i.  301 
playing  at  cards,  &c.  as  a  recreation,  and  for  moderate  sums,  no  offence,  i.  406 

but  excessive  gaming  is,  i.  406 
Stat.  9  Ann,  c.  14.,  i.  406 — 408.     ii.  314 

persons  losing  10/.  at  a  sitting  at  certain  games,  i.  406,  407 
cases  of  construction  on  this  act,  i.  407 
18  Geo.  2.  c.  34.,  i.  407 

winning  or  losing  at  one  time  10/.,  or  20/.  within  twenty-four  hours,  i.  407 
asaults  on  account  of  money  won  at  play,  9  Ann.  c.  14.,  i.  624 

construction  of  the  statute,  i.  625,  626 
GAMING-HOUSE, 

common,  indictment  for  keeping,  i.  299,  300 

manner  of  proceeding  on,  i.  301 

GAOLER, 

oppression,  &c.  by,  i.  140 

forcing  persons  to  give  evidence,  i.  140 
suffering  his  prisoner  ta  escape,  u  140 
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extortion  by,  i.  144,  145 
putting  prisoners  in  irons,  i.  371,  n.  (0 
murder  bj  duress  of  imprisonment  by,  i.  459 
when  guilty  of  manslaughter,  i.  532 

garden'''*''"**'  ^'"'°^  prisoner,  when  justifiable,  i.  548 

stealiog  vegetables,  &c.  in,  ii.  502 
GAZETTE,  ' 

proof  and  eflfect  of,  in  evidence,  ii.  720 

the  production  of  it  will  be  sufficient,  without  proof  of  iU  being  bought  of 

t^e  King's  printer,  ii.  251, 720  * 

GLEANING,  ' 

taking  corn  by,  whether  felonious,  ii.  99,  100 
GRAND  JURY,  >  j    ^ 

cannot  find  a  bill  true  for  part  and  false  for  part,,  i.  291 
evidence  before,  when  a  witness  is  allowed  to^ivulee,  ii.  618 
GREENWICH  HOSPITAL,  <iivuige,  ii.oio 

embezzlement  by  pensioners  and  nurses  in,  iL  222 

GUILTY  Intent""*'  *"'  "^  *  p*""'*"*'  "*»  "•  '"^ 

GUIlTy^KN^WLEDGE*  "^P"""""'  "*'*  ""^S^^  '"  indictment,  ii.  698  • 

evidence  of,  1.  85,  86 
GUINEAS^^  sliewing  acts  of  prisoner  not  charged  in  indictment,  ii.  697,  383,  384  . 

buying  and  selling,  i.  89,  90 
GUNPOWDER 

mills,  &C.  when  a  nuisance,  i.  297,  298 


h; 
habeas  corpus  ad  testificandum,, 

how  to  be  obtained,  ii.  639 
HACKNEY-COACHMAN, 

TMLjiti^lV'Jk  \'/^  ^"^^^^  *^^  ^°  ^"  «>*<^N  &<^r«-  101, 102 
HAMMERED  MONEY,  i.  80,  n.  (k) 
HAND-BILLS,  J      w 

setting  a  person  on  a  foot-way  to  dlstribaie,  whereby  the  foot-way  was  impeded, 
not  an  indictable  offence,  i.  49  *    >     ' 

HANDWRITING, 
proof  of,  ii.  727 

writer  himself  need  not  be  called  either  to  proTe  or  disprove  his  handwritiuff.  iL 
378,379,670  r  r  5, 

HARE, 

killing,  not  an  indictable  offence,  i.  49 

taking  or  killing  in  a  warren,  ii.  189 
HAWKER'S  LICENCE, 

forgery  of,  ii.  450 
HEALTH, 

public,  offences  affecting,  i.  113 
HEARSAY, 

when  hearsay  evidence  is  receivable,  ii.  682,  ei  seq. — See  tit.  Eviobnck. 
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HEATH, 

setting  fire  to^  ii.  490 
HIDES, 

burying  or  destroying,  ii.  186 
HIGH  SEAS, 

offences  on, — See  tit.  Piracy. 
clergy  in,  i.  106 
where  triable,  i.  107,  108 
murder  on,  i.  463 

wound  on  seas  and  death  on  shore,  or  vice  verstu  i.  465 
HIGH  TREASON, 

how  many  witnesses  necessary  in,  ii.  637 
HIGHWAY,— See  also  tit.  Road. 
what  is  a  public  highway,  i.  307 
rivers  considered  as,  i.  339 

bridge  in  a  highway,  i.  342,  343,  Add.  vol.  i.  p.  vii 
cartway,  or  footway,  &c.,  i.  308 
the  number  of  persons  using  or  repairing  a  way  will  not  nake  it  ODe^  if  it  be 

not  common  to  all,  i.  308 
the  freehold  and  profits  belong  to  the  lord  of  the  soil,  i.  308,  309 
by  dedication  to  the  public,  i.  309—311 
an  ancient  highway  may  be  changed  by  writ  of  ad  quod  damnum^  L  311 

by  act  of  God,  i.  31 1 
13  Geo.  3.,  power  given  to  justices  io  widen  and  change  highways^  L  311,  ei  sea. 
extends  io  roads  repairable  ratione  tenurce^  i.  312 

diverting,  stopping  up,  &c.  highways,  bridleways,  and  footways,!.  312,  315 
notice,!.  313,  314  ^  j         ^ 

appeal,  i.  314,  315 
new  highways,  &c.  to  he  public  highwat/s^  i.  315 

new  highways  diverted,  acquiesced  in  for  twelve  months,  are  pudUc  wayty 
1.  315,  316 

dividing  highways  when  the  boundaries  of  the  parish  are  in  the  middle,  i. 
316  ' 

highways  may  be  changed  by  particular  acts,  i.  316 

towing  path  not  affected  by  act  to  change  course  of  river,  i.  316,  317 
in  what  instances  by  individuals,  i.  317 
nuisance  to  by  obstructions,  i.  317,  ei  seq.  and  see  Add.  YoU  i.  p  vii 
.  trees  overhanging,  i.  317,  318 
ditches  not  scoured,  i.  317 
carriages  left  and  excessive  burdens,  i.  318 
all  unauthorized  obstructions  indictable,  i.  318,  319 
instances  of  obstructions,  i.  318 — 320 

not  excused  by  plea  of  the  party's  business,  i.  319  j 

nuisance  to,  by  not  repairing,  i.  320,  et  seq.  \ 

obligation  of  the  parish  to  repair,  i.  320,  322,  323  ■ 

of  common  right,  i.  320  M 

effect  of  particular  statutes  upon,  i.  320,  321,  327  " 

roads  dedicated  to  the  public,  i.  321 
road  in  alienA  parochid^  i.  323 
when  the  parish  lies  in  two  counties,  i.  321,  322 
highways  divided  and  allotted  by  justices,  i.  322 
does  not  extend  to  keeping  the  road  from  being  dirty,  or  to  widening  it^ 

i.  323 
extra-parochial  place,  i.  324 
obligation  of  subdivisions  of  a  parish  to  repair,  i.  323,  324 
by  proscription,  i.  323 
highway  at  the  end  of  a  county  bridge,  i.  324 
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nuisance  tOy  by  not  repairing, 

obligation  of  subdivisions  of  a  parish  to  repair, 
all  highways  within  a  township,  i.  324 
raiione  tefiurte  cannot  exist,  i.  325 
obligations  of  individuals  to  repair,  i.  323—326 
corporation  aggregate  by  prescription,  i.  323 
of  a  private  person  cannot  be  by  prescription,  i.  323 

nor  as  lord  of  the  manor,  i.  323 
each  of  se?eral  grantees  bound  to  the  whole  repair,  i.  325 
by  reason  of  enclosure,  i.  325,  326 

of  a  road  made  in  pursuance  of  an  ad^quod  damnum,  i.  326 
turnpike  acts,  326 — 328 

3  Geo.  4.  c.  126.,  (general),  i.  326, 327 

agreements  by  trustees  of  turnpike  roads  with  persons  liable  to  repair, 
i.  327 
13  Geo.  3.  and  4  Geo.  4«,  i.  327 

repairs  where  roads  have  been  turned,  i.  327 
statutes  relating  to  the  repair  of  roads,  i.  327 

do  not  abrogate  the  common  law  provisions,  i.  327 
turnpike  acts  and  enclosure  acts,  i.  327,  328 
cases  of  construction,  i.  327,  328 
materials  for  repairing,  property  of,  in  whom  to  be  laid,  ii.  167 

embezzlement  of  by  surveyor,  ii.  223 
presentment,  indictment,  or  information  for  nuisances  to,  i.  328,  ei  seq. 
presentment,  i.  328,  329 

must  be  in  the  jurisdiction  where  the  nuisance  is,  i.  328 
when  to  be  removed  by  cerHararij  i.  328,  329 
fines  assessed  upon,  i.  329 
expense  of  prosecution,  i.  329 
form,  i.  329,  330 
information,  i.  329 

in  what  cases  granted,  i.  329 
indictment,  i.  329,  330 

when  to  be  removed  by  eerUorariy  i.  328,  329 
form,  i.  329,  330 

a  person  bound  raiione  ienwrm  indictable,  though  not  resident,  i.  331 
defence  under  general  issue  or  special  plea,  i.  331,  332 
instances  where  special  plea  necessary,  i.  331,  332 
traverse  of  obligation  to  repair,  i.  332 
evidence,  i.  332 — 334 

of  former  conviction,  conclusive,  when,  i.  332,  333   . 
of  former  acquittal,  no  proof  that  parish  is  not  bound,  i.  333 
surveyor  and  inhabitants,  when  competent,  i.  333,  334.    ii.  603,  604 
of  prosecutor,  i.  334.     ii.  604 
certiorari^  i.  334 
new  trial,  when  grantable,  i.  335 
the  judgment,  i.  335,  336 
levying  and  application  of  fines,  i.  336, 337 

when  turnpike  roads  are  indicted,  the  court  may  proportion  the  fine 
and  costs  between  the  inhabitants  and  trustees,  i.  337 
costs  awarded  by  the  Court,  i.  337—339 

where  there  has  been  a  removal  by  certiorari^  i.  338,  339 
payment  of  expenses  under  an  agreement  at  a  vestry,  &c.,  i.  339 
HOMICIDE, 

excusable  homicide,  i.  538,  see  Add.  vol.  i.  p.  xi 

no  punishment  or  forfeiture  shall  be  incurred  by  any  person  who  shall  kill  another 
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by  misfortunp,  or  in  his  own  defence,  or  in  any  other  viamer  without  felony, 
9  Gfo.  4.  c  31.  8.  10. — Add.  vol.  i.p.  xi,  xxxv 
justifiable  homicide,  i.  538 
excusable  homicide  by  misadvenlare,  i.  539,  et  seq. 

persons  doing  a  lawful  act,  and  happening  to  kill,  i.  539 
persons  following  their  common  occupations,  i.  539 
persons  using  dangerous  articles  or  instruments,  i.  540 

degree  of  caution  to  be  observed  in  using  dangerous  instruments,  i.  540, 
541 
correction  inforo  domestico^  i.  541,  54^ 
death  happening  from  lawful  »ports,  i.  54^ 

sports  where  deadly  weapons  are  used,  i.  54^ 
excusable  homicide  in  self-defence,  i.  543 

defence  of  person, — chance-medley,  i.  543 
borders  nearly  on  manslaughter,  i.  543 
party  killing  must  not  act  with  premeditation,  and  must  forlieir  as 

much  as  he  can,  &c.,  i.  544 
defence  of  property  against  trespassers,  i.  545 
upon  unfortunate  necessity,  i.  545,  546 
justifiable  homicide,  i.  546,  et  seq, 

acts  of  unavoidable  necessity,  or  permitted  by  law,  i.  546 

execution  of  malefactors,  i.  546  ^ 

oflScers  killing  those  who  assault  or  resist  them,  i.  546,  647 

who  fly  from  arrest,  i.  547,  548 
officers  dispersing  a  mob  in  case  of  a  riot,  &c.,  i.  548 
gaolers  and  their  assistants  killing  prisoners,  i.  548 
malefactores  inparcisj  i.  548,  649  , 

in  the  prevention  of  any  forcible  and  atrocious  crime,  i.  549—55* 

killing  persons  attempting  to  rob  or  murder,  or  commit  burglary,  i.  o^v, 

550 
grounds  of  suspicion  of^  a  felonious  design,  i.  550 

apparency  of  intent,  i.  551  .-      .    -«. 

unless  manifest  felonious  intent,  an  assault  will  n<>t  justify,  i.  551 
the  necessity  must  not  be  brought  upon  himself  by  the  party  itui- 

ing,  i.  551,  552  .  n  •    kr^ 

interference  by  third  person  to  prevent  felony,  i.  ^^^ 
interference  in  cases  of  mutual  combats  and  aflfrays,  i.  55* 
time  within  which  homicide  will  be  justifiable,  i.  562 
felonious ;  the  felonious  intention  in,  i.  44,  n.  (/) 
HOPS, 

enhancing  the  price  of,  i.  171 
HOP-BINDS, 

cutting  and  destroying,  ii.  504 
HORSE, 

stealing,  ii.  184  .  ..ton 

principals  in  second  degree,  and  accessories,  i.  30-    u.  loo 

slaughtering,  ii.  185,  186 
selling  unsound,  not  indictable,  ji.  297 
nor  a  conspiracy  so  to  do,  ii.  564 
HOUSE.— See  tit.  DwELLiNG-HousE.  .,..„.    ^ocl^kc^ 

explanation  of  the  rule  that  a  man's  house  is  his  castle,  i.  520— 52X 
pulling  down  by  persons  riotously  assembled,  i.  251 — 253 
what  is,  for  the  purposes  of  burglary,  ii.  12,  c<  seq. 

housebreaking,  ii.  48 
arson,  ii.  488,  491 
burning. — ^Sec  tit.  Aksok. 
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HOUSE  OF  COMMONS, 

speeches,  &c.  id,  not  to  be  diynlged  in  evidence,  ii.  616 

admission  made  on  examination  before  committee  of,  ii.  649 
perjary  before  committees,  ii.  532 
journals  of,  proof  and  effect  of,  ii.  719 
HOUSE  OF  LORDS, 

jpurnals,  pcoof  and  effect  of,  ii.  719 
reversal  of  judgment  in,  evidence  of,  ii.  719,  720 
HOUSE-BREAKING, 

having  implements  of,  with  felonious  intent,  i.  47.— Add.  vol.  i.  p.  iv 

with  intent  to  cat  woollen,  silks,  &c.,  i.  47 

what  it  is,  i>^  47 

7  &  8  Geo.  4.  c.  29.  s.  12.,  ii.  47 

persons  breaking  and  entering  a  dwelling-house,  and  stealing,  &c.  shall  «iffdr/ 
death,  ii.  47 

does  not  extend  to  buildings  within  the  curtilage,  ii.  47 
principals  in  second  degree,  and  accessories,  ii.  47 

their  punishmiPnt  and  trial,  ii.  47 
breaking  and  entering  necessary  to  constitute,  ii.  48,  49 

must  be  attended  with  larceny,  ii.  47 
dwelling-house,  question  as  to  what  shall  be  deemed,  same  as  in  barglary^ 
ii.  48 
HUNDRED, 

7  &  8  Geo.  4.  c.  31.,  consolidating  and  amending  the  laws  relating  to  remedies 
against. — Add.  vol.  ii.  p.  Ixxvii,  et  seq. 
HUSBAND.— See  tit.  Feme  Covert. 

incompetency  of  husband  and  wife,  as  witnesses^for  and  against  each  other,  ii.  604^ 
et  seq* — ^See  tit.  Witness. 


I. 

IDEM  SONANS, 

instances  of,  ii.  715 
IDIOTS, 

how  far  capable  of  committing  crimes,  i.  6,  et  ««g.—- See  tit.  Capability. 

distinction  between,  and  lunatics^  i.  8 

proceedings  with  respect  to,  i.  13 

disposal  of  persons  acqaitted  on  ground  of  insanity,  i.  13,  14 
found  insane  on  arraignment,  &c  ,  i.  14 
discharged  for  want  of  prosecution,  i.  14 
becoming  insane  after  conviction,  ^^c,  i.  15 

incompetent  to  give  evidence,  ii.  590 
IGNORANCE, 

in  what  cases  an  excuse  for  the  commission  of  a  crime,  i.  % 
ILLEGAL  BROKERAGE, 

offences  by  statute,  i.  413 
IiMPRISONMENT, 

unlawful,  amounts  to  an  assault,  i.  606,  607 
INDECENCY, 

indecent  exposure  and  open  lewdness  indictable  as  a  nuisance,  i.  302 
INDICTABLE  OFF£NC£S,  i.  43,  et  feg.— See  tit.  Misdexeakor. 

felonies,  i.  43 

by  statute,  i.  43,  43 

misdemeanors,  i*  43,  et  seq. 
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INDICTABLE  OFFENCES— con/mu^rf. 

disobedience  to  an  order  of  council,  i.  Ill,  364 
to  a  statate,  i.  44,  47,  48 
to  an  order  of  magistrates,  i.  364 
offences  of  a  public  nature,  i.  43 
attempts  to  commit  crimes,  i.  44,  45 
act  done  with  criminal  intention  sufficient,  i.  46,  47. — See  abo  Add.  V(rf.  ii. 

p.  Iv 
offences  created  by  statutes,  when  indictable,  i.  47,  48 

not  indictable,  i.  48,  49 
cases  not  indictable  enumerated,  i.  49,  50 
nonfeasance  and  particular  wrong  not  in  general  indictable,  i.  51 
trespasses  not  in  general  indictable,  1.  51 
conspiracies,  ii.  553,  et  seq* 
INDICTMENT, 

against  accessories,  i.  29,  and  notes^— See  tit.  Accessort. 

the  name  of  the  principal  DNist  be  staled,  if  known,  i.  37 
for  receiving,  paying,  putting  off*,  ftc  coonterfeit  coin,  i«  81 — 8S 

for  second  offence,  i.  84 
for  seducing  soldiers,  &c.,  i.  97 
Ibr  offences  against  revenue  laws,  i.  133 
for  taking  unlawful  oaths,  i.  131 
for  neglect  of  duty  by  persons  in  office,  i.  143 
Ibr  extortion,  I.  146 
for  monopoly,  i.  174 
for  barratry,  i.  185 
for  a  Ubel,  i.  333,  334 
for  a  riot,  &c.,  i.  367 
for  sending  a  challenge,— -venue,  i.  376 
for  a  forcible  entry  and  detainer,  i.  389,  390 
fi>r  keeping  disorderly  houses,  i.  301,  303 
for  nuisances  in  general,  i.  304,  305 

to  highways,  i.  339,  330 

general  issue,  or  special  plea,  when  necessary,  i.  331^  333 

traverse  of  obligation  to  repair,  1.332 

special  plea  by  parish,  when  necessary,  i.  333^  339 

to  public  bridges,  i.  355,  356 

pleadings— special  plea,  ftc,  i.  356,  357 
for  disobedience  to  orders  of  magistrates,  i.  365 

must  shew  an  order  made,  1.  365 
for  escapes  suffered  by  officeiB)  i.  374 
for  prison-breaking,  i.  381 
for  a  rescue,  i.  384 
for  aiding  attempts  to  escape,  i.  300 
for  returning  from  transportation,  i.  402 
for  gaming,  i.  408 
for  usury,  i.  410,  411 
for  illegal  brokerage,  i.  413 

sum  laid  not  material,  i.  413 
for  destroying  game  in  the  night,  i.  418 
for  murder,  i.  461,  463,  466,  et  sef. 

description  of  party  killed,  i.  466.    ii.  715 

manner  and  measB^  i.  466,  et  teq. 

averment  of  ondioe  aforeDbraght,  i.  470 
for  manslaughter,  !•  536 
for  destroying  infants  in  the  womb,  I.  554^  555 
for  rape,  i.  561 
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for  carnal  knowledge  of  children,  i.  564 

for  sodom  J9  i*  568 

for  forcible  abduction  of  females,  i.  576 

for  an  attempt  to  commit  marder,  i.  585 

on  the  Coventry  act,  L  590 

on  the  Black  act,  (shooting),  i.  593 

for  an  assaolt,  i.  610 

for  drawing  weapon  in  a  church,  1.  61^ 

for  striking  in  courts  of  justice,  i.  616 

for  assault  with  intent  to  rob,  i.  619,  620 

to  8po(l  garments,  !•  634 
for  burglary,  ii.  36,  et  seq» 

for  larceny,  ii.  168,  et  seq  ,  see  also  i.  37,  n.  {»),  and  fi.  714 
for  stealing  from  the  person,  ii«  183 
for  embezzlement,  ii.  214,  215,  216 
of  bankrapt  under  5  Geo.  2.  a  30.,  it.  250,  251 
for  receiving  stolen  goods,  ii*  258,  259 
Ibr  a  cheat,  ii.  297 

for  obtaining  money  by  false  pretences,  iL  909,  310 
for  forgery,  &c.,  ii.  359 — 370 
for  arson,  ii.  493 — 495 
for  maiming  cattle,  ii.  499 
for  perjury,  ii.  534,  et  seq, 
for  a  conspiracy,  ii.  567 — 569 
for  sending  a  threatening  letter,  ii*  586 
venue, 

oflfence  begun  in  one  county  and  completed  in  another,  ii*  218 

during  a  journey,  ii.  158,  159- — Add.  vol.  i*  xxrv 
offences  committed  near  boundanes  of  oountiet)  ii*  176«-^Add*  Vol.  i.  p. 

xxiv. 
in  offences  respecting  the  post-office,  ii.  236,  237 
in  an  indictment  for  receiving  stolen  goods,  ii*  254 

for  forgery,  ii.  371,  427 
in  indictment  for  malicious  injuries,  ii.  485 

conspiracy,  ii.  569 
sending  threatening  lettera,  ii*  586 
not  to  abate  by  dilatory  plea  of  misnomer,  Add.  voi*  i*  xxv* 
what  defects  shall  not  vitiate  after  verdict  or  otherwise.  Add*  nk  i.  pw  xxv. 
what  shall  not  be  sufficient  to  stay  or  reverse  judgment  after  the  verdict,  Add* 

vol.  i.  p.  xxvi. 
copy  of,  how  obtained  after  an  acquittd.  11.  720 
INDUCEMENT, 

matter  of,  when  and  how  to  be  proved,  ii*  7\1t 
INFANT, 

committing  misdemeanors,  i.  2.     See  tit*  CAPABUUnrT. 
capital  crimes,  1.  2 — 6 
murder,  i.  3 — 5 
rape,  i.  3 
new  statutory  felonies,  i.  5,  6 

treasons,  i.  6 

how  far  statutes  extend  to  cases  of  infanlSj  i 
a  principal  in  second  degree,  when,  i.  3 
of  delaying  execution  when  an  infant  is  convicted,  i*  6. 
age  of  consent  to  marriage,  i.  6 
distinction  of  ages  in  the  civil  law,  i.  3,  n*  (o) 
not  excused  from  the  compiission  of  a  crime  by  the  coereioaor  ar  [imiity  i«  15 


780  INDEX. 

INFANT— contfiiMfc/. 

neglect  of,  who  indictable  for,  i.  44 

endeavouring  to  indace  to  grant  annuities,  i.  411,  412.     See  tit  UsuKT. 
marder  by  rape  of,  i.  428 

not  punishable  as  rioters,  if  under  the  age  of  discretion,  i.  253 
destroying  infants  in  the  womb,  i.  553,  Add.  vol.  i.  xii.  xzxvi. 
common  law  offence,  i.  553 

43  Geo.  3.  c.  58.  administering  poison,  &c«  with  intent  to  cause  miscarriage, 
553,  554,  Add.  vol.  i.  xii.  xxxvi. 
case  of  construction,  i.  553,  554 
indictment  on,  i.  554,  555 

woman  concealing  the  birth  of,  Add.  vol.  i.  p.  x.  xxxvi. 
unlawful  carnal  knowledge  of  female  children,  i.  564.     See  Add.  vol.  i.  p.  xii,  xiii 
a  child  under  ten  years  old,  i.  564,  Add.  ib. 
a  child  above  ten  and  under  twelve,  i.  564,  Add.  ib» 
9  Geo.  4.  c.  31.  s.  17.     Add.  vol.  i.  p.  xiii.  xxxvi. 

carnal  knowledge  of  a  girl  under  ten  and  the  like  above  ten  and  beloir 
twelve,  Add.  vol.  i.  p.  xiii.  xxxvi. 

what  shall  be  proof  of  carnal  knowledge.  Add.  vol.  i.  p.  xiii,xxxvi» 
testimony  of  child,  i.  565,  566.— See  also  ii.  590 

postponement  of  trial  where  child  not  capable,  i..566,  ii*  500  . 
abduction,  &c.  of,  i.  577,  588,  589,  Add.  vol.  i.  xv. 
child-stealing,  i.  584,  Add.  vol.  i.  xvi. 
INFECTION, 

spreading  infectious  disorders,  i.  113,  et  seq.  SOdL 
murder  by,  i.  114,  428 
INFORMATION, 
on  penal  statutes 

compounding,  i.  136. — See  tit.  CoMPOUNnuic 
for  a  libel,  i.  229. — See  tit.  Libel. 
for  sending  a  challenge,  i.  276 
INFORMERS, 

protection  of,  in  evidence,  ii.  615 
INGROSSING, 

nature  of  the  offence,  i.  169 

statutes  on  the  subject  repealed,  i.  169 

still  punishable  at  common  law,  i*  170 
enhancing  the  price  of  hops,  i.  171 
indictment  and  punishment,  i.  174 
INN, 

disorderly,  a  nuisance  and  indictable,  i.  298 
no  licence  necessary  for  keeping,  i.  298 
setting  up  new  inns,  i.  298 
innkeepers  refusing  to  receive  travellers,  i«  29&. 
INSOLVENT  DEBTOR, 
,     embezzlement  and  frauds  by,  ii.  252 
fraudulent  schedule  of,  ii.  315 
perjury  by,  ii.  532 
INSPECTION, 

of  records,  ii.  725  .  ^  ,    ..  -a^^ 

copy  of  indictment,  how  obtained  after  acquittal,  u.  72& 

of  public  books,  ii. 

never  granted  in  criminal  cases,  ii.  726 

INSURANCE, 

forgeries  upon  companies,  ii.  409,  449,  450 
proof  of,  ii.  496 
unstatoped  policy  of,  ii.  496 
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INTENTION, 

to  commit  a  felony  or  misdemeanor,  !•  44,  et  seq.-^See  tit  Misdemeanor. 

an  act  resting  in  bare  intention  not  indictable,  i.  44 

but  an  act  done,  and  a  criminal  intention  formed  thereto,  are  sufficient)  i.  46 

intent  to  break  houses,  i.  47 
INTEREST, 

incompetency  from,  ii.  601. — See  tit.  Witness. 
IRELAND, 

marriages  in,  i.  188,  205 
by  minors,  i.  205 

unlawful  assemblies  in,  i.  263 

stealing  in,  ii.  175,  176 


J. 

^INT  TENANTS, 

larceny  by,  ii.  154 
JUDGE, 

a  competent  witness,  ii.  600 

oppression  by,  how  punishable,  i.  138 
JUDICIAL  NOTICE, 

court  will  take  of  a  war,  ii.  573 
JURYMAN, 

a  competent  witness,  ii.  609 

tampering  with,  bribing,  or  attempting  to  bribe,  i.  45,  156,  157 

corrupting  and  influencing  juries,  i.  183 

challenging  more  than  the  legal  number.  Add.  vol.  i.  p.  xxiii.,  toI.  ii.  p«  U 
JUSTICE  OF  THE  PEACE, 

acting  as,  not  being  qualified,  not  indictable,  i.  50 

oppression, '&c.  by,  how  punishable,  i.  138, 139 
refusing  to  grant  ale  licences,  i.  139 

justices  at  petty  sessions  may  fine  constables,  &c.  for  neglect  of  duty,  i.  148 

suppression  of  affrays  by,  i.  274 

orders  of,  disobedience  to,  i.  364 

powers  to  disperse  unlawful  assemblies,  i.  255,  256 

examinations,  &c.  before,  see  tit.  Examination,  Deposition. 


K. 

KIDNAPPING, 

carrying  away  or  secreting  any  person,  i.  682 

in  the  four  northern  counties,  i.  582 
forcible  abduction  of  persons,  and  sending  them  into  other  countries,  i.  582 

sending  prisoners  out  of  England,  i.  583 
11  &  12  W.  3.  c.  7.,  masters  of  merchantmen  forcing  men  on  shore,  and  leaying 

them,  i.  583,  684 
9  Geo.  4.  c.  31.  s.  30.,  (repealing  stat.  11  &  12  W.  3.),  Add.  vol.  i.  p.  xv 

punishment  of  master,  &c.  forcing  his  seaman  on  shore,  or  refusing  to  bring 
him  home.  Add.  vol.  i.  p.  xv,  x?i 
mode  of  trial,  &c.,  i6. 
KING, 

his  money,  what  is,  53*-^ee  tit«  Coin. 
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disobedience  to  bii  cattnands  to  return  or  to  tUy  at  home,  or  assist  at  his 

council,  i.  95 
his  eneimes,  adhering  to,  when  piFacjy  i.  104 

petition  to,  not  libellous,  i.  213  k 

libels  against,  i.  209,  221  |( 


L. 

LARCENY, 

derivation  of  the  word,  ii.  92 

distinction  between  grand  and  petit  larceny,  abolished  bj  stat.  7  8c  S  Geo.  4.  c 
29.  s.  2.,  ii.  92 

punishment  for  simple  larceny  bj  that  statute,  ii.  92 

punishment  of  principals  in  second  degree  and  accessories,  ii.  03 
definition  of,  ii.  93 
of  the  taking  lucri  causa,  ii.  93,  94 
of  the  taking  and  carrying  away,  ii.  95 

of  the  actual  taking  and  trespass,  ii.  95 

any  removal  of  the  goods  with  a  felonious  intent  is  sufficient,  ii.  95 

but  there  must  be  an  entire  possession  by  the  thief,  though  but  for  an 
instant,  ii.  95,  96 
there  must  be  a  severance,  ii*  96 

the  ofience  cannot  be  purged  by  returning  the  goods,  ii*  96 
of  the  animus  Jurandi,  iu  96,  97 

cases  where  the  taking  is  only  a  trespass,  ii.  97 

the  taking  may  be  by  mistake  without  any  amimue  fiirandi^  iu  98 

the  animus  may  be  negatived  by  a  claim  of  right,  ii.  98,  99 

of  taking  com  by  gleaning,  ii.  99, 100 

where  there  is  any  donbt  as  to  the  right,  the  court  will  direct  an  ac* 

quittal,  ii.  100 
where  the  taking  is  by  finding,  ii.  101 — 103 
hackney-coachmen,  iL  101,  102 
bank  notes  found  and  converted,  ii.  102 

money  found  by  a  carpenter  in  a  bureau  sent  to  be  repaired,  ii* 
103 
the  animus  may  be  negatived  as  to  one  of  several,  whose  object  was  to 
apprehend  the  others,  ii.  104 
the  taking  must  be  ''invito  domino^^'  ii.  105 — 136 

cases  where  the  taking  is  by  the  delivery  or  consent  of  the  owner,  or 
some  one  having  his  authority,  ii.  106 

delivery  where  there  is  no  change  of  property  or  legal  possession, 
ii.  106 
cases  where  there  is  a  bare  charge,  or  costody,  or  special  use,  iL  107, 
108 
bank  note  sent  to  be  changed,  ii.  108 
delivery  where  the  owner  remains  present,  ii.  108,  109 

parts  with  the  property,  ii.  109 
riding  away  with  a  horse  from  a  fair,  after  it  was  sold  without  pay* 

ing,  ii.  109 
goods  ordered  to  be  paid  for  on  delivery,  and  delivered  np<Hi  a 

fraudulent  payment,  ii.  110 
money  paid  on  a  firaudttlent  bet,  ii.  Ill,  113 
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of  the  tdiking  and  carrying  away 

delifery  obtained  by  using  another  persons  name)  or  other  false 
pretences,  ii.  112 — 118 
delivery  where  the  owner  does  not  part  with  the  property^  but  only  the 
possession,  ii.  118 

delivery  obtained  fraudulently  with  intent  to  steal,  ii.  118 
cases  of  swindling,  ii.  118 
pretended  purchaser,  ii.  118 — 120 
pretence  of  giving  change,  ii.  120 — 122 
property  obtained  by  means  of  cards,  bets,  &c.,  ii.  122,  123 
ring-dropping,  ii.  123 — 126 
persons  acting  in  concert,  ii.  126 

fraudulent  hiring  of  horses,  carriages,  &c.,  ii.  127'^130 
abuse  of  legal  process,  ii.  130 
ejectment,  ii.  131 
delivery  without  fraud,  and  a  new  felonious  taking,  ii.  131 — 135 
cases  of  tailors,  carriers,  and  others,  bailees,  ii.  131,  132 
horses,  &c.  hired,  bona  Jide^  ii.  132 
of  the  goods  in  respect  of  which  it  may  be  committed,  ii.  136,  ei  seq. 

at  common  law,  it  cannot  be  of  things  which  are  pari  qf  the  freehold^  ii. 
136 
secus^  when  severed,  ii.  136,  137 
by  statutes,  ii.  137 

stealing  from  certain  mines,  ii.  137 

stealing  things  annexed  to  buildings,  &c.,  ii.  137 

construction  of  statutes,  ii.  137,  138 

7  &  8  Geo.  4.  c.  29.  s.  45. — stealing  chattels  01  ixtures  let  to  te-^ 

nants  or  lodgers,  ii.  138 
7  &  8  Geo.  4.  c.  20.  ■.  38.-^8teaUng  trees,  shrubs^  fences,  fruit, 
&c.,  ii.  138—140 
larceny  of  written  instmments,  ii.  141 

parchment  writings  which  concern  the  realty,  ii.  141,  142 
box  in  which  they  are  kept,  ii.  142 
Stat  7  &  8  Geo.  4.  c.  29.  a.  23.,  ii.  142 
stealing  of  wills,  ii.  142 

Stat.  7  &  8  Geo.  4.  c  29.  s.  22.,  ii.  142 
stealing  records,  &c.,  ii.  143 

records,  &c.  in  Ireland,  ii.  143 
stealing  choses  in  action,  ii.  143,  ei  ieq. 

public  or  private  securities  li»r  money,  or  warrants  lor  goods,  ii. 
144 
Exchequer  bills  not  signed  by  proper  person,  ii.  145 
country  notes,  paid  by  the  London  bankers,  stolen  in  transitu 

for  the  purpose  of  being  re-issued,  ii.  145—147 
party  compelled  by  violence  to  sign  a  promiasory  note,  ii.  147, 

148 
a  check  on  a  banker,  ii.  149 
bank  post  bill,  ii.  149 
larceny  of  animals,  birds,  and  fish,  ii.  160,  164 
domestic  animals,  and  their  produce,  ii.  150 
animals /er<F  natureey  reclaimed  or  dead,  ii.  161 

an  unqualified  person  may  have  possession  of  game  to  support  in- 
dictment, ii.  152 
animals  were  claimed,  ii.  151 

indictment  must  shew  them  eitheff  dsBdj  tamO)  Hfg  (onfinod^  ii.  152 
deer,  conies,  fish,  &€.,  ii.  I5ft 
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of  the  goods  in  respect  of  wliich  it  may  be  committed, 

larceny  of  animals,  bitds,  and  fish, 

animals  of  a  base  natare,  ii.  15%,  153 

ferrets,  ii.  153  ,...,..  r  •  ». 

dogs  and  certain  beasts  and  birds  ordinarily  kept  m  confinement, 

ii.  163  ••   1K9 

persons  found  in  possession  of  stolen  dogs,  &c.,  ii.  103 

of  the  owSerlhrpVf'thf goods  in  respect  of  which  it  may  be  committed,  u.  154 
joint-tenants  or  tenants  in  common,  ii.  154 
goods  let  with  a  lodging  or  house,  ii.  154 
husband  and  wife,  ii.  155  ,. 

a  man  stealing  his  own  goods  from  a  bailee,  ii.  155,  lOO 
the  ownership  will  not  be  divested  by  an  intermediate  tortious  taking,  ... 

156 

special  property,  ii.  157 — 159  .  .        -, 

of  lessee,  bailee,  pawnee,  carrier,  &c.,  "-.l^Z 
where  the  goods  were  in  custodia  legtSy  ii.  1 57,  15» 
where  the  goods  are  in  custody  of  servants,  "-.158 
goods  stolen  from  stage  coach  on  iU  journey,  ii.  16b,  I5y 
possession  of  agent,  ii.  159 

ownership  of  clothes,  &c.  of  Children,  11.  160  ,  . .,  ,^^„    ..    .^n   ifil 

oroperty  laid  jointly  in  a  grandfather  and  grandchildren,  ii.  160,  161 

actuJ  JoSon^      siirviving  partner  and  widow  of  deceased  partner,  u. 

ownership  ofgame  by  unqualified  person,  ii.  161 

ownership  of  treasure  trove,  estray s,  wrecks,  &c.,  u.  1 0^ 

ownership  where  the  person  ofowner  IS  unknown,  11.10^  ,««!«, 

indictment  must  not  state  it  so,  if  the  o'^n^Vl*'     r  '/^ffin!'    f  IfiS 
ownership  of  goods  belonging  to  a  church,  and. of  shrouds  or  coffins,  ii.  16S 
ownership  of  the  goods  of  a  deceased  perso",  n.  163,  1D4 
ownershioof  corporations  and  trustees,  II.  164— 100 
:;Si?  of  parLrs,  »^ow  to  be  laid,  ii.  166_Add  vol^^^^^^ 
property  belonging  to  counties,  how  to  be  laid,  ii.  l,^^-T^^t-3i    •  '?fi7 
JTerty  ordered  for  the  use  of  poor  of  parishes,  &c,  how  Uid,  n.  167— 

materia\str're%^^^^^  highways,  how  to  be  laid,  ii.  167-Add.yoL  L  p. 

property  of  turnpike  trustees,  how  to  be  laid,  ii.  l^T.-Add.  vol.  i.  p.  xxt 
property  of  commissioners  of  eewers,  Low  to  be  laid,  ii.  167, 168.— Add. 

vol.  i.  p.  XXV 
indictment,  ii.  rt8,  et  seq. 

description  of  goods,  ii.  168 
name  of  owner,  ii.  169 
as  they  are  known  in  trade,  ii.  169 
matters  defined  by  a  statute,  ii.  169 

money,  ii- 169 

written  securities,  ii.  169, 170 
bank  notes,  ii.  171 
bank  post  bill,  ii.  171 
cattle  and  other  animals,  ii.  171 
conclusion  of,  ii.  172 

,,hatT/e7/s"haT;ot;Se  «.  indictment  .fter  verdict,  &c,  ii.  172 
^St  shil  not  be  sufficient  to  8t.y  or  reverse  judgment  after  verd.ct,  u.  173 
SJ  fir  Se  interpretation  of  statutes  7  &  8  Geo.  4.  c  28.  s.  14.,  u.  178 
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indictment 

no  objection  that  the  descriptions  in  indictment  do  not  correspond  in  number 

or  gender  with  those  in  statute,  ii.  173 
for  a  subsequent  felony,  ii.  180 
trial,  ii.  173 

must  be  in  the  proper  county,  ii.  173 

but  the  offence  is  committed  in  every  county  into  which  the  thief  carries 
the  goods,  ii.  173,  174 

exceptions  to  this  rule  of  goods  stolen  at  sea,  ii.  175,  176 
in  Scotland  and  Ireland,  ii.  175,  176 
goods  stolen  by  several,  and  divided  in  one  county,  and  then  the  shares 

carried  into  another,  ii.  174,  175 
offences  at  sea,  ii.  176 

offences  near  the  boundaries  of  counties,  ii.  176 
offences  on  a  journey  through  several  counties,  ii.  176,  177 
evidence 

rule  when  stolen  property  is  found  in  prisoner's  possession,  ii.  177 
identity  of  property,  ii.  177 
of  the  value  of  the  property,  ii.  178 
the  value  must  be  of  goods  stolen  at  the  same  time,  ii.  179 
goods  not  produced,  ii.  179 

of  previous  conviction,  on  indictment  for  subsequent  felony,  ii.  180 
verdict,  ii.  179 

jury  need  not  enquire  of  the  prisoner's  lands,  &c.,  nor  whether  he  fled,  ii.  179 
punishment,  ii.  179 

of  principals  in  second  degree,  and  accessories,  ii.  179 
of  a  person  under  sentence  for  another  crime,  ii.  180 
attainder  of  another  crime  not  pleadable,  ii.  180 
for  a  subsequent  felony,  ii.  180 
restitution  of  stolen  property  to  prosecutor,  ii.  181 

exception  as  to  valuable  securities  bondjide  paid,  &c.,  ii.  181  « 

by  servants,  and  persons  having  the  custody  of  goods,  &c.  as  servants,  ii.  1 97—206 
by  persons  in  the  post-office,  ii.  228,  et  seq, — See  tit.  Post-Office. 
of  naval  and  military  stores,  ii.  241 
of  cloth,  &c.  in  process  of  manufacture,  ii.  244 
by  tenants  and  lodgers,  ii.  138,  154,  246 
LAND  REVENUE, 

perjury  in  respect  to,  ii.  531 
LAND-TAX, 

forgery  of  certificates,  &c.,  &c.  for  redemption  of,  ii.  429 
LEADING  QUESTIONS, 

when  allowable,  i.  617,  618,  619 
LESSEE, 

special  property  of,  ii.  157 
LETTER, 

threatening. — See  tit.  Threat. 
LETTERS, 

stealing,  secreting,  &c.,  ii.  228,  et  seq.^See  tit.  Post-Office. 
LEWDNESS, 

open  lewdness  and  indecent  exposure,  indictable,  i.  302 
LIBEL, 

actions  and  indictments  for,  co-extensive,  i.  211 
what  publications  in  general  are  libellous,  i.  209 
criminal  intention,  i.  242 

blaspheming  God,  or  the  Christian  religion,  i.  209,  217,  218,  219 
Stat.  1  Ed.  6.  (the  Lord's  Supper,)  i.  217 

3  E 
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what  pablications  in  general  lire  libellous 

blaspheming  God,  or  the  Christian  religion 
1  Eliz.  c.  2.  (Common  Prayer,)  i.  217 

fw.V'cM'}  (Holy  Trinity,)  i.  217  ^ 

9  &  low.  3.,  I.  218 

to  reproach  the  Christian  religion  is  to  speak  in  subversion  of  the  law, 

1.218 
Christian  religion  part  of  the  law,  i.  218 
the  dread  of  future  punishments  one  of  the  principal  sanctions  of  the 

law,  i.  210 
the  court  will  not  meddle  with  differences  of  opinion  on  controverted 
points,  i.  219 

rational  and  dispassionate  discussions  allowable,  i.  219,  220 
publications  against  morality,  i.  209,  220 

obscene  pictures,  plays,  signs,  &c.,  i.  220 
publications  against  the  constitution  and  law,  i.  209,  220 

against  the  revolution,  i.  221 
against  the  King,  i.  209,  221 
statutes,  i.  221 

instance  of  a  publication  not  libellous,  i.  221,  222 
that  he  is  deranged,  i.  223 
publications  against  the  two  houses  of  parliament,  i.  209,  223 

breach  of  privilege,  i.  223 
publications  against  the  government,  i.  209,  223,  224 

animadversions,  &c.  on  public  measures,  how  far  allowable,  i.  224,  225 
cases  on  this  subject,  i.  224,  225 
publications  against  the  magistrates,  and  the  administration  of  justice,  i.  209« 
225 
statutes  of  Scan.  Mag.^  i.  225 
cases  on  this  subject,  i;  226 

of  words  spoken  of  or  to  inferior  magistrates,  i.  227 
publications  tending  to  cause  animosities  from  foreign  states,  i.  209 

personal  abuse  of  foreign  ambassadors,  or  potentates,  &c.,  i.  209,  232, 
233 
libelS'On  individuals,  i.  209,  227,  etseq. 
definition  of,  i.  209      ' 

meaning  of  the  word,  and  its'origin,*^  i.  209,'n.  (A) 
cases  as  to  what  amount  to,  and  what  do  not,  i.  227,  228 

reflecting  on  a  man  in  respect  of  his  trade,  1.  229 
informations  for,  cases  when  granted,  i.  229 
general  imputations  on  a  body  of  men,  i.  211,  229 

libel  on  several  punishable  at  the  complaint  of  one,  i.  211 
libels  on  a  deceased  person,  i.  230 
of  slanderous  words^  i.  209 

distinction  between  written  and  spoken  slander,  i.  228 
exceptions  to  general  rales,  i.  230 
petitions  to  the  king,  i.  212 

petitions  to  parliament,  and  other  legal  or  anthorized  proceedings,  i.  213 
speeches  of  members  of  parliament,  i.  214,  216,  217 
proceedings  in  Courts  of  Justice,  i.  214,  215 

ex  parte  proceedings  before  a  magistrate,  i.  216 
proceedings  in  parliament,  i.    16 
comments  on  literary  productions,  i.  230 

on  a  place  of  public  en  certain  me<tt,  i.  230 
confidential  communications,  i.  231 


INDEX.  787 

LIBEIr— coft^uecf. 

what  publications  in  general  are  libeUons 
exceptions  to  general  roles 
.    communications  made  bond  fidt^  or  with  a  view  of  investigating  a  fact, 

or  made  in  the  proper  coarse  of  a  proceeding,  i.  231,  232 
of  the  mode  of  expression,  i.  210 

name  of  the  person  libelled  in  blanks,  i*  210, 211 
indictment  for,  i.  233 

what  it  must  state,  i.  233,  234 
innuendoy  u  234 

if  the  libel  be  in  a  foreign  language,  it  must  be  set  forth  in  the  original 
with  a  translation,  i.  241 
evidence  Ibr  the  crown,  i.  234,  et  seq* 

of  the  making  and  publication,  i.  234,  235 
acknowledgment  of  defendant,  i*  236 
procuring  another  to  publish,  i.  236 

publications  by  booksellers  and  proprietors  of  newspapers,  i.  236-^239 
38  Geo.  3.  c.  78.  as  to  newspapers,  i.  237 — ^239 

construction,  i.  239 
60  Geo.  3.  and  4  Geo.  4.  as  to  pamphlets,  i.  238 
the  libel  must  be  produced,  and  must  correspond  with  the  indictment,  i. 

239 
the  libel  must  be  proved  to  have  been  published  in  the  county  laid,  i.  240 

how  so  proved,  i.  240, 241 
if  the  libel  be  in  a  foreign  language,  the  translation  in  the  indictment  must 

be  proved,  i.  241,  242 
depositions  before  magistrates  not  evidence,  i.  242 
gazettes,  proclamations,  and  preambles  of  statutes,  i.  242 
criminal  intention  of  defendant,  i.  242 
when  to  be  presumed,  i.  242,  243 

proved  by  shewing  subsequent  publications,  i.  242,  n.  (/) 
evidence  for  defendant,  i.  243,  244 

instances  of  inadmissible  defences,  i.  244 

he  cannot  justify  that  the  contents  are  true,  i.  211,  243 

nor  that  it  was  copied  from  some  other  work,  i.  212 
trial,  i.  244 

defendant  cannot  have  counsel  to  examine  witnesses,  and  address  the  jury 
himself,  i.  244 

but  he  may  conduct  the  defence  himself,  and  have  counsel  to  argue  the 
points  of  law,  1.244 
verdict,  i.  244 

32  Geo.  3.  c  60.,  i.  244 

the  jury  may  give  a  general  verdict  on  the  whole  matter  put  in  issue, 

i.244 
what  the  Judge  nay  tell  the  jury,  i.  244 
judgment,  i.  244 

for  second  offence  In  case  of  blasphemy  or  sedkious  libel,  (60  Geo.  3. 

and  1  Geo.  4.)  i.  244^ 
not  within  5  Geo.  4.  c.  28^  i-  899 
certifidate  of  former  conviction  evidence,  i.  245,  246 
affidavits  in  mitigation,  i.  246 

of  the  tratk  of  the  libel,  i.  246 
of  the  existence  of  reports,  i.  246 
LIFE  ANNUITIES, 

firgery,  kc.  in  respect  oi^  h.  447,  448 
perjury  in  respect  of,  ii.  526 

3  E  2 
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LIGHTS, 

making  lights,  &c.  od  the  coast  as  signals  to  smuggh'ng  vessels,  i.  1 19 
LINEN,  66     5  J 

forgery  in  respect  of  seals  or  stamps  for,  ii.  421 
LOCKS, 

on  rivers,  canals,  &c.  breaking  down,  &c.,  ii.  505 
LODGINGS, 

chattels  and  fixtures  let  with,  larceny  of,  ii.  138, 154,  246 
LOTTERIES, 

public  nuisances,  when,  i.  304 
LUNATIC, 

what,  i.  7 

distinction  between,  and  an  idiot,  i.  8 

how  far  capable  of  committing  crimes,  i.  6,  et  seq. — See  tit.  Capabilitt. 

proceedings  with  regard  to  lunatic  offenders,  i.  13 

disposal  of  persons  acquitted  on  ground  of  insanity,  i.  13,  14 

found  insane -on  arraignment,  &c.,  i.  14 
discharged  for  want  of  prosecution,  i.  14 
becoming  insane  after  conviction  and  daring  confinemeot^  i*  15 

competency  of  as  a  witness,  ii.  590 


MACHINERY, 

destroying,  &c.,  ii.  511 
MADMAN, 

capability  of,  to  commit  crimes,  i.  6. 
when  competent  as  a  witness,  ii.  590 
MAGISTRATES.— See  Justices. 

orders  of,  disobedience  to,  i.  364 
MAIMING, 

at  common  law,  i.  585 

nature  of  the  offence,  i.  585,  586 

a  person  maiming  himself  may  be  punished,  i.  586 
no  accessories,  i.  586 
offences  by  statutes,  i.  586,  et  seq.  see  Add.  vol.  i.  p.  xvi 
catting  tongues  or  putting  out  eyes,  i.  586,  587 
cutting  off  ears,  i.  587 

Coventry  act,  malicious  maiming,  i.  5^7. — Repealed  by  stat.  9  Geo«  4.  c  31. 
See  Add.  vol.  i.  p.  xvi. 

construction  of  this  statute,  i.  587 — 590 

purpose  and  malice  aforethought,  i.  589 
lying  in  wait,  i.  588,  589 
kind  of  maiming  or  disfiguring,  i.  588 
intention  to  maim  or  disfigure,  i.  590 
aiders  and  abettors,  i.  590 
indictment,  i.  590 
9  Ann.  c.  16.,  i.  590. — Repealed  by  stat.  9  Geo.  4.  c.  31.    Add.  vol.  L  p* 

x?i 

attempting  to  kill,  &c.  a  privy  counsellor,  i.  590 
Black  act,  maliciously  shooting  at  any  person^  it  590^' ei  ^ff*— Repealed^  see 
Add.  vol.  i.  p.  xvi 
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offences  by  statates 

Black  Act,  maliciously  shooting  at  any  person 
construction  of  this  statute,  1.  591 — 594 

it  extends  to  persons  aiding  and  assisting,  i.  591,  592 
the  shooting  must  be  malicious,  i.  592 
manner,  &c.  of  shooting,  i.  592,  593 
indictment  and  trial  and  attainder,  i.  593 

^^^  ^?;-^'^  beating  or  wounding  persons  shipwrecked  with  intent  to  kill, 

1.  593,  594.— Repealed,  see  Add.  vol.  i.  p.  xvi 
Lord  Ellenborough's  act  (43  Geo.  3.  c.  58.),  i.  594,  et  *ey.-Repealed,  see 

Add.  Yol.  I.  p.  XVI.  ^  :i  1-  7 

shooting  at,  &c.  stabbing  or  cutting  with  intent  to  murder,  maim,  &c. 
or  do  bodily  harm,  or  resist  apprehension,  i.  594 

proviso,  where,  if  death  had  ensued,  it  would  not  have  been  mur- 
der, i.  594,  595 

construction  of  this  statute,  i.  596,  et  seq.—See  Add.  vol.  i.  p.  xvii    . 
"  shooting,"  i.  596,  597 
the  words  "  stab  or  cut,"  i.  597,  598 
the  intent,  i.  598 

cases  upon  the  intent,  i.  599—601 
general  malice  sufficient,  i.  601 
the  words  "grievous  bodily  harm,"  i.  601, 602 
injury  contemplated  by  the  statute,  i.  602 
principals  aiding,  &c.,  i.  602 
shooting  in  a  duel,  i.  603 
9  Geo.  4.  c.  31.     Add.  vol.  i.  p.  xvi,  xvii,  xxxv 

s.  11.  attempts  to  murder  when  evidenced  by  certain  acts,  shall  be  capital,  ib. 
s.  12.  shooting  at  or  stabbing,  or  cutting  or  wounding  any  person  with  intent 
to  maim,  &c.  capital,  provided  the  case  would  have  been  murder  if  death 
had  ensued,  f6. 

(6  Geo.  4.  c.  126.)  shooting,  cutting,  or  stabbing,  &c.  or  administering  poison, 
&c.  m  Scotland,  i.  595,  596  ©  r         > 

^^•^1^«  ^*  ^"^  38  Geo..  3.   conspiring  or  persuading   to  murder  in   Ireland, 
1.  603  ' 

by  wanton,  &c.  driving  of  stage-coachmen,  i.  627 
maiming  cattle.— See  tit.  Cattle. 
MAINTENANCE, 

what  it  consists  in,  i.  176 
instances  of  it,  i.  176,  177 
when  justifiable,  i.  177 

in  respect  of  an  interest  in  the  thing  at  variance,  i.  177,  178 

in  respect  of  kindred  or  affinity,  i.  178 

in  respect  of  the  relation  of  lord  and  tenant,  master  and  servant,  i.  178 

in  respect  of  charity,  i.  179 

in  respect  of  the  profession  of  the  law,  i,  179 
by  buying  or  selling  pretended  titles,  i.  184 
punishment,  i,  181,  182 
MALA  PRAXIS, 

of  a  physician,  whether  indictable,  ii.  294 
MALICE, 

express  or  implied  by  law,  i.  421,  422 

description  of,  in  a  legal  sense,  i.  422,  and  n.  (i) 

MALICIOUS  INJURY, 

consolidation  of  former  statutes  by  7  &  8  Geo.  4.  c.  30.,  ii.  484 

s.  25«  malice  against  owner  not  necessary,  ii.  484 

s.  26.  principals  and  accessories,  ii.  484, 485 
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MALICIOUS  INJURY— continued. 

coDsolidation  of  former  statutes  bj  7  &  8  Geo.  4.  c.  30 
8.  27.  punishment,  ii.  485 
s.  28.  apprehension  of  offenders,  ii.  486 
s.  43.  place  of  trial,  ii.  485 
summary  proceedings  under  the  statute,  ii.  485 
to  real  or  personal  property  not  otherwise  provided  for,  ii.  516 
Stat.  7  &  8  Geo.  4.  c.  30.  s.  24.,  ii.  516 
MALICIOUSLY  SHOOTING, 

on  the  high  seas,  &c.,  i.  109 
MANSLAUGHTER, 

absence  of  malice,  i.  485 
aiders  and  abettors,  and  accessories,  i.  485 
cases  of  manslaughter,  i.  485,  et  seq. 
eases  of  profoeation,  i.  486 
^  by  words,  i.  486, 487 

by  assault,  i.  487 

by  restraining  a  person  of  his  liberty,  i.  487, 488 
by  detecting  an  adulterer,  i.  488 
slight  proTOcation  allowed  to  extenuate  in  some  cases,  i.  488^  489 

ducking  a  pickpocket,  i.  489 
father  ^ing  up  son's  quarrel,  i.  489 
iostraments  used  not  dangerous,  i.  489^  490 
no  excuse  if  sought  for,  i.  490 

if  there  be  express  malice  or  time  for  cooling,  i.  490 
cases  within  the  statute  of  stabbing,  1  Jac.  c.  8.,  i.  490,  et  teijr^— Repealed 
by  Stat.  9  Geo.  4.  c.  31.  Add.  vol.  i.  p.  xi,  xxxii 
lenient  construction  of  the  statute,  i.  491,  492 
no  accessories,  nor  aiders  and  abettors,  i.  492 
construction  of  the  statute,  i.  492— 495 

the  words  *«stob  "  or  "  thrust,"  i.  492,  493 
^^  that  hath  not  any  weapon  drawn,"  i.  493,  494 
^^  that  hath  not  first  stricken  the  party,"  &c.,  i.  494,  495 
the  statute  repealed  by  9  Geo.  4.  c.  31.     Add.  vol.  i.  p.  xxxii 
cases  of  mutual  combat,  i.  495,  et  seq* 
sudden  quarrel,  i.  495, 496 

first  blow  immaterial,   if  quarrel  sudden,  and  combat  equal,  i. 

497 
combat  equal,  and  use  of  deadly  weapon  afterwards,  i.  497-— 499 
third  person  interfering  on  the  combat  of  others,  i.  499,  500 
blow  intended  for  one  lighting  on  another,  i.  501 
cases  of  resistance  to  officers  and  persons  authorised,  i.  501,  et  seq. 

authority  of  officers  and  others  to  arrest,  &c.  in  cases  of  felony,  i.  502 
of  private  persons,  1.  602,  503 
in  cases  of  attempts  to  commit  felony,  i.  503 
distinction  between  the  authority  of  officers  and  private  persons, 

i.  503,  504 
arrest  on  charge  of  felony  imperfectly  expressed,  i.  504 
illegal  arrest,  i.  504, 505 
authority  to  arrest,  &c.  in  cases  of  misdemeanois,  L  505,  et  $eq* 
apprehending  night-walkers,  i.  506 
officers  taking  opposite  parties,  i.  507 
private  persons  interposing  in  sudden  tffrays,  i.  508 
authority  to  arrest,  &c.  in  civil  suits,  i.  508 
authority  to  impress  seamen,  i.  508 

killing  by  ship's  sentinel  in  preventing  persons  from  approaching    the 
ship,  i.  509,  510 
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cases  of  manslaughter 

cases  of  resistance  to  officers  and  persons  authorised 

the  officer  arresting  must  be  within  his  district,  i.  510 

bj  5  Geo.  4.  c.  18.  constables  may  execute  warrant  out  of  their 
precincts,  when,  i.  510, 511 
as  to  the  legality  of  the  process,  i.  511,  512 
process  defective  in  the  frame  of  it,  i.  512 
illegality  of  blank  warrants,  i.  512—514 
notice  of  the  authority  to  arrest,  i.  514,  515 

by  officers  interposing  in  case  of  riots  i^d  affrays,  i.  515 
to  what  persons  it  shall  be  held  to  extend,  i.  516 
in  the  case  of  third  persons  interposing,  i.  516 
before  doors  are  broken  open,  i.  517,  618 
by  private  bailiff,  i.  518 
regularity  of  the  proceedings,  i.  518,  519 

right  of  officers  to  break  open  windows  or  doors  to  arrest,  i.  519,  520 
in  civil  cases  a  roan's  house  is  his  castle,  i.  520,  521 

privilege  confined  to  breach  of  outward  doors,  i.  521 

and  to  cases  where  the  breach  is  made  to  arrest  the  occu- 
pier or  any  of  his  family,  i.  522 
and  to  arrests  in  the  first  instance,  i.  522 
interference  by  third  persons  where  the  arrest  is  illegal,  i*  523 
—526 
cases  of  prosecution  of  criminal,  unlawful,  or  wanton  acts,  i.  526, 
et  seq. 

heedless  and  incautious  acts,  i.  526 
blow  aimed  at  one  kills  another,  i.  526 
acts  generally  incautious,  i.  526,  527 
death  from  acts  of  trespass,  i.  527 
death  happening  at  unlawful  sports,  i.  527,  528 
where  several  join  to  do  an  unlawful  act,  i.  528,  529 
lawful  acts  criminally  or  improperly  performed,  or  acts  without  authority,  i. 
529,  et  seq. 
officers  of  justice  acting  improperly,  i.  529,  530 

upon  resistance  or  flight  of  party  arrested,  i,  530, 531 
in  case  of  pressing  for  sea-service,  i.  531 
smuggling,  i.  531 
officer  arresting  out  of  his  district,  i.  532 
gaolers,  i.  532 
correction  inforo  domesiico^  i.  532,  533 

nature  of  the  provocation  considered,  i.  533,  534 
correction  by  privation  and  ill-treatment,  i.  534,  535 
persons  following  their  common  occupations,  i.  535,  636 
waterman  overloading  his  boat,  i.  536. — See  Add.  vol.  i.  pt  xi. 
Indictment,  i.  536 

judgment  and  punishment,  i.  536,  537  see  Add.  vol.  i.  p.  xi. 
4  Geo.  4.  c.  31.  s.  9.,  Add.  vol.  i.  p.  xi. 

punishment  of  manslaughter.  Add.  vol.  i.  p.  xi.  xxxiv. 
on  the  high  seas,  &c,  i.  108 
MAN-TRAPS, 

setting,  &c.  Add.  vol.  i.  p.  xix.— See  tit.  Sprikg-Gun. 

MANUFACTORY, 

polling  down  riotously  buildings  or  engines  used  in,  i.  252 

offensive,  carrying  on,  when  a  nuisance,  i.  296 

assaults  on  niauufactarers  for  not  complying  with  illegal  bye-laws,  i.  634 
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MANUFACTURE, 

larceny  of  cloth,  &c.  in  process  of,  ii.  244 

damaging  or  destroying  articles  in  a  course  of,  ii.  511 
MARKET, 

clerk  of,  extortion  by,  i.  145 

farmer  of,  extortion  by,  i.  146 
MARRIAGE.— See  tit.  Bigamy. 

having  a  plurality  of  wives  at  one  time,  i.  187 

marriage  acts,  i.  194,  et  seq, 

in  an  assumed  name,  i.  200,  201 

consent  of  parents,  i.  202 

in  a  chapel  erected  since  marriage  act,  26  Geo.  2.,  i.  203' 

in  Scotland  and  foreign  countries,  i.  204 

of  lunatics,  void,  i.  206 

clandestine  marriage,  i.  579,  580 

of  members  of  the  royal  family,  i.  580 
MARRIED  WOMAN, 

how  far,^  and  in  what  cases  excused,  by  the  coercion  of  husband^  L  15^  et  $eqi 
See  tit.  Feme  Covert. 
MARTIAL  LAW, 

who  and  what  offences  subject  to,  i.  98,  99 
MASTER  AND  APPRENTICE.— See  tit.  Apprentice. 
MASTER  AND  SERVANT, 

servant  of  baker  putting  noxious  things  into  bread  with  master's  knowledge, — 

master  indictable,  i.  115,  116 
MASTIFF, 

keeping  unmuzzled,  i.  303 
MAYHEM,  i.  585  et  ^e^.— See  tit  Maiming. 
MEDITERRANEAN  PASS, 

forgery  of,  ii.  443 
MILFORD  HAVFN, 

concurrent  jurisdiction  of  the  common  law  and  Admiraltj  in,  i.  107 
MILITARY  STORES.— See  tit.  Stores. 
MILL, 

riotously  pulling  down,  i.  251 
MILL-BANK  PENITENTIARY, 

frauds,  &c.  of  officers  of,  how  punishable^  i.  144.  ii.  315 

escape  of  prisoners  from,  i.  382,  399,  400 

56  Geo.  3.  c.  63.  concerning  the  confinement  of  convicts  in,  i.  399 
MILLER, 

detaining  corn,  not  indictable,  ii.  295 

indictment  against,  for  receiving  good  barley  and  returning  bad  meal,  i.  60,  and 
n.  (or),  ii.  296 

extortion  by,  in  taking  toll,  i.  145 
MILL-POND, 

destroying  dam  of,  ii.  506 
MINES, 

stealing  from,  ii.  137 

breaking  and  entering  with  felonious  intent,  i.  47 

riotously  destroying  engines,  buildings,  &c.  used  in  collieries,  mines,  &c.,  i.  253, 
253,  ii.  510 
MISCARRIAGE  OF  WOMEN, 

destruction  of  infants  in  the  womb,  offence  at  common  law,  i.  553 
administering  poison,  &c.  to  procure,  of  women  quick  with  child,  i.  653.— See 
Add.  vol.  i,  p.  xii. 

not  quick,  i.  554. — See  Add. 

ToL  i.  p.  xii. 
9  Geo.  4.  c.  31.  s.  43. — Add.  vol.  i.  p.  xii.  xxxiv. 
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MISDEMEANOR, 
description  of,  i.  43 
punishment  of,  i.  43    • 
misprision,  i.  43 

what  offences  amoant  to,  so  as  to  be  indictable,  i.  43,  et  seqi 
disturbances  of  the  peace,  i.  43 
misprisions,  oppressions,  and  contempts,  i.  43 
misbehaviour  bj  public  officers,  i.  43,  138 

offences  of  sl  public  evil  example  against  the  common  law,  !•  43,44 
spreading  infections  or  contagions,  i.  113,  et  $efq. 
whatever  outrages  decency,  and  is  injurious  to  public  morals,  i.  44 
offences  in  matters  prohibited  or  enjoined  by  statute,  i.  44,  47 — 49^ 
disobedience  to  an  order  of  council,  i.  114 
injuries  affecting  the  king,  i.  44,  and  n.  (#) 
neglect  of  children  of  tender  years,  i.  44 
selling  unwholesome  food,  i.  1 1 5 
undue  abatement  of  price  of  commodities,  i.  175 
conspiracies. — See  tit  Conspiracy 
attempts  to  commit  felonies  or  misdemeanors  i.  44,  45 
soliciting  another  to  commit  felony,  i.  45 
attempting  to  bribe  a  cabinet  minister,  or  the  like,  i.  45^  148 

a  mayor,  i.  45 
a  juryman,  i.45,  156 
a  judge,  i.  46 
attempting  to  suborn  perjury,  i.  46 
endeavouring  to  provoke  a  challenge,  i.  45,  n.  (w) 
conspiring  to  obtain  money  by  obtaining  an  appointment  for  another  in 

a  public  office,  i.  45,  n.  («) 
an  act  done,  and  a  criminal  intention  joined  to  that  act,  are  sufficient,  i.  46 
possession  of  coining  instruments,  i.  46 

having  counterfeit  silver  in  possession,  with  intent  to  ntter  it,  insuf- 
ficient, i.  46 

9ecu$y  having  procured  such  with  such  intent,  i.  46 
having  implements  of  housebreaking  with  felonious  intent,  i«  47. — Add* 

vol;  i.  p.  iv. 
breaking  and  entering  mines  with  intent,  &c.,  i.  47 

a  house,  &c.  with  intent  to  cut  woollen,  silk, 
&c.,  i.  47 
offences  created  by  statute,  when  indictable,  i.  47,  48 

when  not,  i.  48, 49 
when  a  statute  makes  that  felony  which  before  was  a  misdemeanor  only,  the 
misdemeanor  is  merged,  i.  43,  48 
cases  not  indictable  as,  i.  49,  50,  51 

trespassess,  i.  51 
compromise  by  prosecutor  by  leave  of  the  court,  after  conviction,  u   136 
no  accessories  in,  i.  32 
compounding,  i.  136 

killing  a  person  who  is  committing,  i.  458 
arrest  by  officers  in  cases  of,  i.  505,  506 
incompetency  from,  ii.  593,  595. — Add.  vol.  ii.  p.  Ixxxiv 
MISNOMER, 

of  party  whose  existence  is  essential  to  the  charge,  ii.  707,  714 
dilatory  plea  of. — Add.  vol.  i.  p.  xxv. 
MISPRISION, 

use  of' the  word  in  its  larger  sense,  i.  4d 
of  felony,  i.  43,  135,  ei  seq. 
definition  of,  i.  135 
punishment  of^  i.  135  2 
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of  felony, 

by  concealing  a  felony  known  to  be  intended,  u  99,  43 

of  treason,  its  nature  and  punishment,  i.  61,  n.  (m) 

how  many  witnesses  necessary  in,  ii>  637 
MISTAKE, 

killing  by,  i.  20 
MONEY, 

counterfeiting,  &c.,  i.  63,  et  #09^— See  tit.  Coiv. 

what  is  the  King's,  i.  53 

milled,  within  stat.  8  &  9  W.  3.,  i.  79 

larceny  of,  how  to  beatated  in  indictmeiit,  ii.  169 
MONOPOLY, 

an  offence  at  common  law,  i.  174,  1Z5 
MONSTER, 

exhibiting  for  money,  i.  302 

MORAVIANS,  .    .        .   .    , 

affirmation  of  receivable,  instead  of  makiiig  oath,  in  criminal  as  well  as  ciFd 

cases,  Add.  vol.  ii.  p.  UsCxiii 
MOUNTEBANKS, 

public  unisaoces,  i.  298 
MURDER.— See  tit.  Petit  Treason,  Manslauohter,  Maimino. 
definition  of  the  crime,  i.  421 
malice  prepense,  i.  421 

may  be  either  express  -or  implied,  i.  421,  422 
legal  sense  of  <<  ma/t7ta,"  i.  422,  n.  (0 

classical  meaning  of  the  word,  i.  422,  n.  (t) 
the  party  killing,  i.  423 

how iar  he  must  be  a  free. agent,  i.  423,  424 
an  infant,  i.  3 — 5 
ihe  party  killed,  i.  424, 425 

children  in  the  mother's  womb,  i.  424 

bafiUrd  children,  i.  424,  425— See  Add.  vol.  i.  p.  viii. 

tliet-means  of  killing,  i.  425 

by  negligence  and  harsh  usage  towards  an  apprentice,  1.  425 

by  perjury,  i.  427 

by  savage  .animals,  i.  427 

by  medicines^  i.  428 

by  infection,  i.  428 

by  rape,  i.  428 
time  of  death,  i.  428 
treatment  of  wounds,  i.  428,  429 
killing  a  person  labouring  under  a  disease,  i.  429 
gross  cases  of  murder — poisoning,  i.  429— Sec  Add.  vol.  i.  p.  viii 

self-murder,- /«A>  de  se,  i.  429,  430  ^   v  **•        -  a.^ 

encouraging  another  to  murder  himself,  and  being  present  abetting,  u  430 
two  encouraging  each  other  to  murder  themselves  together,  i.  430 

aiders  and  abettors,  i.  431 

indictment  against  principal  in  second  degree,  i.  29 

how  far  an  abettor  must  be.present  at  the  commission,  i.  431 

persons  present  may  be  guilty  of  different  degrees  of  homicide,  i.  431, 
432 
accessories,  i.  432, 433 

before  the  fact,  i.  432,  433  ^    .    *  .u  j  .    # 

cases  where  the  crime  is  the  direct  effeqt.of  the  commwid  or  aransd  vij 

432,  433 

cases  where  not,  i.  433 
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accessories  after  the  bet,  i.  433 

panishment,  ckrgj,  &&,  i.  433,  434— See  Add.  vol.  i.  p.  viii 
9  Geo.  4.  c.  31.  8.  3.,  puoishmeiit  of  principals  and  accessories.  Add.  toI.  i. 
p.  viii,  XXX? 
cases  of  marder,  i.  434,  et  teq. 

cases  of  provocation,  i.  434,  et  ieq. 
words,  gestures,  &c.,  L  434,  435 
assault,  i.  436— 437 

personal  restraint  and  coercion,  i.  437,  438 

provocation  of  a  slighter  kind, — ^mode  of  resentment,  and  natare  of 
instrument  used,  i.  438—^440 
result  of  cases,  i.  440 
no  defence  where  express  malic^,  i.  44Q,  441 
sought  hj  partj  killing,  i.  442 
no  defence  if  there  is  cooling  tkae,  i.  443,  443 
cases  of  mutual  combat,  i.  443,  et  seq. 
deliberate  duel,  i.  443, 444 
combat  upon  sudden  quarrels,  i.  444 
undue  advantage,  L  444,  445 
Tioleot  conduct  of  party  killing,  i.  445,  446 
use  of  a  deadly  weapon  with  pre? ions  intention,  i.  446,  447 
pretended  or  counterfeit  reconciliation,  i.  447 
cases  of  resistance  to  officers,  and  private 'persons  authorised,  u  447,  et  seq* 
resisting  and  killing  officers,  447,  448 

.private  persons  acting  in  their  aid,  i.  448 
private  persons,  i.  448,  449 
general  rule,  i.  449 

qoestioBS  as  to  authority,  legal  proceedings,  &c.,  i.  449,  450 
as  to  persons  taking. part  in  the  resistance,  i.  450--45S 
cases  of  the  prosecutions  of  criminal,  unlawful,  or  wanton  acts,  i.  45d,  et  seq* 
particular  malice  to  one  falling  upon  another,  i.  453,  454 
murder  in  attempting  to  procure  an  abortion,  i.  454 
general  malice,  or  depraved  inclination  to  mischief,  u  454 
unlawful  act  done  \9ithfeloni0us  intent,  i.  454,  455 
act  intending  bodily  harm,  i.  455 
where  several  join  to  do  an  nniawfitl  act,  i.  34,  455 

must  be  done  in  prosecution^ of  purpose  for  which  party  assem- 
bled, 1.  455, 456 
cases  of  lawful  acts  oriminaUy  or  improperly  performed,  .or  done  without 
authority,  i.657^et$eq. 

officers  of  justice  acting  improperly,  i.  457,  458 
killings  person  committing  a  misdemeanor,  i.  458,  459 
duress  of  imprisonment  by  gaolers,  i.  459,  460 
officers  executing  criminals  in? properly,  i.  460 
correction  in/oro  domesiico,  i.  460,  461 
persons  following  their  common  occupations,  i.  461 
indictment,  i.  461,  e<  seq. 

in  whatplace,  i.  463,  463^See  Add.  vol.  i.  p.  viii. 

9  Geo.  4.  c.  31.  s.  3.,  Add.  vol.  i.  p.  viii 
trial  where  murder  committed  in  Wales,  i.  463 

on  the  sea,  or  in  any  haven,  &c.,  or  in  ^foreign  parts,,  i.  463>  464 — See 
Add.  vol.  i.  p.  viii 

9  Geo.  4.  c.  31.  s.  33.,  Add.  vol.  i.  p.ix 
after  examination  before  the  liiogfs  council,  i.  464— See, Add.  vol.  i* 
p.  viii,  ix 
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iDdictment 

(under  repealed  statute  33  Hen.  8.)  hj  subjects  of  this  country  in  fo- 
reign states,  i.  464,  465 — ^See  Add.  vol.  i.  p.  ix 

9  Geo.  4.  c.  31.  s.  7.,  British  subjects  maj  be  tried  in  England  for 

murder  or  manslaughter  committed  abroad,  Add.  vol.  i.  p*ix,  xxzt 

where  wound,  &c.  is  at  sea,  or  abroad,  and  the  death  on  shore ;  or  the 

wound,  &c.  on  shore,  and  the  death  at  sea,  or  abroad,  i.  465,  466 
where  the  death,  or  cause  of  death  onlj  happens  in  England,  9  Geo.  4. 
c.  31.  s.  8.,  Add.  vol.  i.  p.  ix,  xxxiv 
form,  i.  466,  et  seq. 

description  of  partj  killed,  i.  466 

statement  of  manner  and  means  of  death,  i.  466 — 470.     ii.  712 
averment  of  malice,  &c.,  time,  place,  &c.,  and  conclusion,  i.  470.     See 
Add.  vol.  i.  p.  X 
finding  the  bill  by  grand  jury,  i.  471 
arraignment,  i.  471 

pleas  of  autrefois  acquit  and  autrefois  attaint^  i.  471,  479 — ^ii.  721. 
evidence,  i.  472—474 

that  the  body  has  been  found,  i*  473 
proof  of  the  averments  in  the  indictment,  i.  473,  474 
dying  declarations,  i.  474«— ii.  683 — See  tit  Dying  Declaratiohs 
verdict,  i.  474,  475 

of  manslaughter,  where  the  offence  was  committed  on  the  seas,  &c.,  i. 

474,  475.     See  Add.  vol.  i.  p.  z 
the  jury  should  attend  to  the  directions  of  the  Court,  i.  475 
of  concealment  of  birth  of  bastard  children,  i.  475 — 477 
9  Geo.  4.  c.  31.  s.  14.,  Add.  vol.  i.  p.x 
judgment  and  execution,  i.  477,  et  seq.    See  Add.  vol.  i.  p.  x.  xxxiv 

25  Geo.  2.  c.  37.,  i.  477—479.     Repealed  by  9  Geo.  4.  c  31.    See  Add. 
vol.  i.  p.  X 

time  of  execution,  i.  477 
disposal  of  bodies,  i.  477,  478 
sentence  to  be  pronounced  immediately,  i.  478 
hanging  in  chains,  i.  478 
burial  of  bodies,  i.  478 
form  of  sentence,  i,  478,  479 
extends  to  peers,  i.  479 
execution  may  be  staid,  i*  479,  480 
treatment  of  murderers  after  conviction,  i.  480 
sentence  after  removal  of  indictment  by  certiorari^  i.  480  • 
9  Geo.  4.  c.  31.,  Add.  vol.  i.  p.  x,  xxxiv 

8.  4.,  period  of  execution  and  marks  of  infamy,  Add*  vol.  1.  p*  z.  zzziT 
sentence  to  be  pronounced  immediately,  ib. 
power  to  respite,  ib. 
s.  5.,  dissection  of  body,  ib. 

s.  6.,  prison  regulations  as  to  murderers  under  sentence,  Add.  voL  L 
p.  X.  xi 
attempts  to  murder,  i.  585,  et  seq.  See  Add.  voL  i.  p.  zvi,  xxzv,  and  tit.  Maimiiig. 
on  the  high  seas,  i.  108.     See  tit.  Piracy. 

shooting  from  the  land  and  killing  on  the  sea,  i.  108 
rescuing  murderers,  i.  387 

their  bodies  after  execution,  i.  387 
MUSTER-BOOKS, 

df  navy,  when  evidence,  ii.  443,  681,  724 
MUTE, 

prispner  who  stands,  how  to  be  dealt  with,  i.  7,  n^  (/)^  Add.  vol.  i.  p.  zziii* 
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MUTINY, 

act,  6  Geo.  4..  i.  95,  98 

proTisioDs  in,  against  frandiilent  enlistment,  ii.  316 
seducing  soldiers  and  sailors  to,  u  97,  ei  seq, 
perjarj  by  Mutiny  Act,  ii.  529 


N. 

NAVAL  STORES.— See  tit.  Stoees. 
NAVY, 

treasurer  of,  forging  his  hand,  ii.  435 
NE  EXEAT  REGNOj 

disobedience  to  the  writ  of,  i.  95, 96 
NEGATIVE  PROOF, 

^f  notice,  ii.  672 

of  consent,  ii.  673 

general  role  as  to  who  is  bound  to  gire,  ii.  691 
NEGLIGENCE, 

by  public  officers,  i.  140,  141 

neglecting,  8cc.  to  deliver  election  writs,  i.  162, 163 
NEWS, 

publishing  false  news  or  tales,  i.  221,  and  n.  (m).     ii.  289 
NEWSPAPERS, 

evidence  of  publication  of,  i.  236,  et  seq, — Seetit.  Libei.. 

forgery  in  respect  of  stamp  of,  ii.  413,  421 
NEW  TRIAL, 

qu,  as  to  new  trial  after  acquittal  on  nuisances  to  highways,  i.  335 

when  granted  in  criminal  cases,  ii.  335,  589 

all  the  defendants  must  be  in  court  upon  application  for,  ii.  574,  589 
NIGHT-WALKERS, 

apprehension  of,  i.  506 

indictable,  i.  506,  507,  n.  (0 
NOISES  IN  THE  NIGHT, 

the  making,  when  indictable,  i.  303 
NON  COMPOS  MENTIS.'-^ee  tit  Capability. 

idiots,  i.  6,  7 

lunatics,  i.  7 

persons  drunk,  i.  7,  8 

cases  concerning,  i.  8 — 12 

rule  derived  therefrom,  i.  12 

proceedings  with  respect  to  trial,  &c.  of,  i»  13 

disposal  of  persons  acquitted  on  ground  of  insanity,  i.  13, 14 

found  insane  on  arraignment,  i«  14 
discharged  for  want  of  prosecution,  i.  14 
becoming  insane  after  conviction,  &c.,  i.  15 
NONFEAZANCE  AND  PARTICULAR  WRONG, 

not  in  general  indictable,  i.  51 

NOTICE, 

negative  proof  of,  ii.  672 

to  produce  primary  e? idence,  ii.  677 

when  jmd  how  to  be  given,  ii.  677, 678 

consequences  of  giving,  ii.  679 
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NUISANCE.— See  tit  Hiohwats,  Rivebs,  Bridges. 
signification  of,  i.  295 
public  and  priyate,  i.  995 

private  onlj  remediable  bj  cfvil  proceedivg,  i.  395 ;  tat  see  995^  u.  (6),  and 

Add.  vol.  i.  p.  yii 
public,  when  subject  of  action,  i*  295,  and  n.  (b) 
public  nuisances  in  general,  i.  296 

ofiensive  trades  and  manufactures,  i.  296 — ^298 

what  the  existence  of  the  nuisance  depends  on,  i.  296,  297 
how  far  a  noxious  trade  maj  be  sanclioned,  i.  297 
gunpowder  and  combustibles,  i.  297,  298 
disorderly  inns  and  other  houses,  i.  298 
bawdj  houses,  i.  299 
common  gaming  houses,  &c.,  i.  299, 300 

cockpit,  i.  300 
playhouses,  &c.,  i.  300 

unlicensed  places  of  public  entertainment,  i.  300,  301 
proceedings  in  prosecutions  against  persons  keeping,  (25  Geo.  I.),  i. 
301 

persons  acting  as  keepers,  i.  301 
witness,  i.  301 
certiorari^  i.  301 
indictment  and  evidence  as  to,  i.  301,  302 
open  lewdness  and  indecent  exposure,  i.  302 
bathing,  i.  302 

exhibiting  monsters,  &&,  i.  302 
eaTes«droppers,  i.  302 
common  scold,  i.  302,  303 
noises  in  the  night,  i.  303 
spreading  infection,  i.  303 
mastiff  unmuzzled,  i.  303 
bj  statute,  i.  303,  304 
fire-works,  i.  303 
lotteries,  &c.,  i.  304 
of  the  removal  of  nuisances,  i.  304 
prohibition  of,  bj  writ  from  K.  B.,  i.  304 
indictment  for,  i.  304 

defendant  cannot  excuse  himself  bj  shewing  that  it  has  existed  for  m 
length  of  time,  i.  305 
no  length  of  time  wiU  legalize,  i.  305 
judgment,  i.  305,  306 
costs,  i.  306 

steam-engines,  306,  307 
to  public  highways^  i.  307,  et  teg.— See  tit  Highways. 
to  public  rivers,  i.  339,  et  seq. — See  tit.  Ritus. 

«to  public  bridges,  i.  34^  et  se9«---See  tit.  BiU3»oss. 
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OATHS, 

administering,  or  taking  unlawful  oaths,  i.  129,  ei  seq. 
37  Geo.  3.  c.  123.,  i.  129 

not  confined  to  oaths  administered  for  seditious  or  mutinous  purposes, 

i.  129,  130 
rendered  more  effectual  bj  stat.  52  Geo.  3.  c.  104.,  u  130 
persons  taking  oaths  bj  compulsion  mast  disclose  them  within  a  limited 

time,  i.  130 
what  shall  be  deemed  an  oath,  i.  130 
aiders  and  assisters  deemed  principals,  i.  130 
indictment,  i.  131 
eyidence,  i.  132 
place  of  trial,  i.  132 

when  persons  offending  maj  be  tried  for  high  tnoMD,  i.  132 
57  Geo.  3.  c.  19.,  1.132 

societies  taking  unlawful  oaths,  &c.,  i.132,  139 
50  Geo.  3.  c.  102.,  i.  133 

administering,  or  taking  unlawful  oaths  in  Irdaad,  i*  133, 184 
aiders  deemed  principals,  i.  134 
indictment,  i.  134 
4  Geo.  4.  c.  87.,  i.  134 

societies  administering  unlawful  oaths  to  be  d«emed  unlawful  confe- 

dcr&ci6fl    I    1 34 

OBSTRUCTING  PROCESS,  i.  360,  ei  teo.— See  tit.  Pbocbss. 
OFFENCES, 

when  indictable,  i.  42,  ei  #6^-— And  see  tit.  Indictable  Offences,  andMisDE- 

MEANORS 

OFFENSIVE  WEAPON, 

what  shall  be  deemed,  i.  124 
OFFICER, 

offences  bj  persons  in  office,  i.  138,  ei$eq* 

misconduct  b J  public  officers  indictable,  i.  43, 138  ^ 

punishable  bj  forfeiture  of  office,  i.  138 
when  an  office  is  vested  in  a  bod  j,  u  138 
false  accounts  rendered  bj,  ii.  288 
oppression  by  public  officers,  i.  138 — 140 
judges,  &c.,  i.  138 
justice  of  the  peace,  i.  138,  139 

gnmiiBg  or  refuiag  ale^licenoes,  i*  139 
gaolers,  i.  140 
overseers  of  the  poor,  i.  140 
negligence  by  public  officers,  i.  140»**143 
when  it  amounts  to  a  forfeiture,  i.  141 
coroner  or  sheriff,  i.  141 
all  suboifdIiMte  officers)  u  141 

constable,  i.  141  ' 

ov«rseer  of  the  poor,  i.  141, 142 
indictment,  i.  142, 143 
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OFFICER— continued. 

offences  by  persons  in  office, 

chief  officers  of  corporation  absenting  themselyes  from  elections,  ^c. 

i.  143 
justices  at  petty  sessions  may  fiae  constables,  &c.,  i.  143 
frauds  by  public  officers,  i.  143 

fraudulent  passing  of  public  accounts,  i.  143 
overseer  of  the  poor  not  accounting  for  sums  received,  i.  143 
officers  of  the  Mill-Bank  penitentiary,  i.  144 
ei^tortion  by  public  officers,  i.  144,  145 
signification  of,  i.  144 
Stat.  Westm.  1.,  i.  144 

sheriffs  and  other  ministers  of  the  king,  i.  144 
justices  of  the  peace,  i.  144, 
clerk  of  the  market,  i.  145 

the  stated  fees  of  courts  may  be  insisted  on,  i.  i45 
cases  of  extortion,  i.  145 
East  Indies,  i.  146 
indictment,  i.  140 

may  be  joint,  i.  146 
trial,  i.  146 

not  material  to  prove  sum  laid,  i.  146.  ii.  710 
punishment,  i.  147 
embezzlement  by  public  officers,  iu  227 
where  a  duty  is  thrown  on  a  body  of  persons,  each  is  liable  for  a  breach  of 

duty,  i.  144 
unnecessary  to  state  in  indictments  notice  of  acts  causing  breach  of  duty,  i. 
144 
killing  those  who  assault  or  resist  him,  or  fly,  i.  546,  547. — ^See  tit*  Homicide. 
resisting  and  killing,  when  murder,  i.  447. — See  tit.  Murder. 

when  manslaughter,  i.  501. — See  tit.  Manslaughter. 
improper  acts  of,  when  murder,  i.  457. — See  tit.  Murder. 
when  manslaughter,  i.  529 — See  tit.  Manslaughter. 
authority  of,  to  arrest^  &c.,  in  cases  of  felony,  i.  502. — See  tit.  Arrest. 

attempts  to  commit  felony,  i.  503 
misdemeanors,  i.  505,  506 
distinction  between  officers  and  private  persoBS,  i» 

503 
in  cases  of  civil  suits,  i.  508 
taking  opposite  sides  in  an  affray,  i.  507 
OFFICES, 

refusal  to  execute  offices,  i.  147. — See  Add.  vol.  i.  p.  vi. 
by  a  constable  or  overseer  of  the  poor,  i.  147 
indictment,  i.  147 
buying  and  selling,  1. 148,  et  seq. 
offence  at  common  law,  i.  148 
by  statutes,  i.  1 49,  et  seq* 
attempt  to  bribe  a  minister  to  give  an  office,  i.  148,  149 
Stat.  12  Rich.  2.,  i.  149 
chancellor,  &c.  sworn,  i.  149 
Stat  4  Hen.  4.  c.  5.,  as  to  sheriffs,  i.  149 
Stat.  6  &  6  Edw.  6.,  i.  149 
cases  on  this  statute,  i.  150 

an  offender  under  it  can  never  hold  office  again,  i.  1 51 
what  deputation  is  within  it,  i.  151, 154 

extended  by  49  Geo.  3.  to  Ireland,  Scotland^  the.  colonies,  and  the  East 
India  Company,  i.  161, 152 
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OFFIC  ES— continued. 
boying  and  selling 

Stat  5  &  6  Edw.  6. 

keeping   any  place  of  business  for  trafficking  in  offices,  &c.,  or  adver- 
tising, i.  163 
trial  of  offences  committed  abroad,  &c.,  i.  1 54 

^««««.,^'^'°^  *°y  ^^^  ^^^  election  purposes,  i.  155 
OPPRESSION  ^ 

by  public  officers,  i.  138.  139 
ORDER, 

for  payment  of  money,  forgery  of,  ii.  454,  468— 476.— See  tit.  Fokgert. 
ORDERS,  »    /     >  3 

disobedience  to 

of  sessions,  i.  364 
of  council,  i.  Ill,  364 
of  justices,  i.  364 

by  constables,  i.  366 
service  of  order,  i.  365 
indictment,  &c.,  i.  365,  366 

arrest  of  judgment, — what  objections  allowed,  i.  366 
of  council, 

publication  of,  in  Gazette,  sufficient  notice,  i.  1 12 
OVERSEERS  OF  THE  POOR, 

how  punishable  for  misfeasance  in  office,  i.  140 

instances  of  misfeasance,  &c.,  i.  140  ^ 

indictable  for  neglect^  when,  i.  l41,  142 
In  not  relieving  paupers,  i.  141, 142 
fineable  at  petty  sessions,  i.  143 
indictable  for  keeping  fraudulent  accounts,  i.  143 
indictment  for  refusing  office  of,  i.  147 
OYSTERS, 

stealing,  &c.,  ii,  192 


PALACE, 

striking)  or  drawing  weapon  in  the  King's  palace,  i.  612,  613 

PARDON, 

proof  of,  ii.  595 

effect  of,  on  a  convict,  ii.  596,  Add.  vol.  II.  p.  11 

endurance  of  punishment  shall  have  the  effect  of,  Add.  vol.  ii.  p.  Ixxxiii 

PARENT  AND  CHILD,  .   •       *    •      v    .i.  m  •  i  ^ 

command  of  parent  no  excuse  for  commission  of  crime  by  child,  1. 15 

neglect  of  child  by  parent,  indictment  for,  i.  44 
correction  of  child  by  parent  inforodomesiico^u  461,  632 

when  death  by,  is  murder,  and  when  manslaughter,  i.  461,  532 
father  taking  up  quarrel  of  son,  death  by,  i.  439,  489 

PARISH 

burthening  a  parish  with  paupers,  fraudulently,  i.  50,  51.     ii.  56 
property  ordered  for  poor  of,  in  whom  to  be  laid,  ii.  167 
PARISH  REGISTERS, 

forgery,  alteration,  &c.  of,  ii.  446,  447 

3  F 


802  INDEX. 

PARLIAMENT, 

petitions  to,  not  libellous,  i.  913 

speeches  in,  and  other  proceedings  in,  when  libellous,  i.214,  216,  217 

libels  against,  i.  223 

members  of,  assaults  on  them  or  their  servants,  i.  615 

journals  of,  when  evidence,  ii.  719 

speeches  in  House  of  Commons,  not  allowed  to  be  proved,  ii.  616 
PARTNERS,  ^         ' 

property  of,  how  to  be  laid,  ii.  166,  369. — ^See  also  161 

intent  to  defraud  in  forgery,  how  laid,  ii.  367 
PASSENGERS, 

to  foreign  settlements,  perjury  relating  to,  ii.  527,  528 
PAUPERS, 

conspiracy  to  marry,  and  charge  a  parish,  ii.  560,  561 

bringing  them  fraudulently  into  a  parish,  i.  50,  51 
PAY, 

of  soldier  or  sailor,  forgery,  and  false  personation  to  obtain,  ii.  436—443,  480 
PENAL  STATUTES.— See  tit.  Statute. 

compounding  informations  upon,  i.  136, 137 
PENITENTIARY.— See  tit.  Mill-Bank. 
PENSION, 

of  soldier  or  sailor,  forgery  and  false  personation  to  obtain,  ii.  436 — 443,  480 
PERJURY, 

by  an  infant,  i.  2 

attempt  to  suborn,  a  misdemeanor,  i.  46 

murder  by,  i.  427 

by  the  common  law,  ii.  517 

subornation  of  by  the  common  law,  ii*  517 

the  false  oath  roust  be  wilful,  and  taken  with  some  degree  of  deliberatioii^  ii. 

518 
a  man  may  be  indicted  for  perjury  in  swearing  he  believes  a  fact  |o  be  tme, 

ii.  518 
the  oath  must  be  false,  ii.  518 
the  oath  must  be  taken  in  a  judicial  proceeding,  ii.  518—520 

and  before  a  competent  jurisdiction,  ii.  521 
the  oath  must  be  material  to  the  question  pending,  ii.  521,  522 
a  man  may  be  perjured  by  an  oath  taken  in  his  own  cause,  ii.  522 
a  false  verdict  not  perjury,  ii.  522 
it  is  not  necessary  the  oath  were  credited,  ii.  522 

false  oath  indictable  in  some  cases,  though  not  assignable  as  perjury,  ii.  522, 
523 
statutes  relating  tOy  ii.  523—535 

6  Eliz.  c.  9.  s.  5.  procuring  any  witness  to  commit  perjury,  &c,  ii.  523 
s.  6.  persons  committing  perjury,  &c.,  ii.  524 
trial  of  offences,  where,  ii.  524,  525 
construction  of  the  statute,  ii.  533,  534 
indictment  on  the  statute,  ii.  534,  535 
statutes  as  to  false  affirmations  of  Quakers,  ii.  525^  526.  Add.  vol.  ii.  p.  Ixxxtii 
23  Geo.  2.  c.  11.  s.  3.,  ii.  535,  536 

the  Judges  may  direct  a  witness  to  be  prosecuted  for  perjury,  and  assign 
counsel,  ii.  533 
'      provision  for  the  more  easy  framing  of  indictments,  ii.  535,  536         , 

in  respect  of  life  annuities,  ii.  526 

in  respect  of  Exchequer  bills,  ii.  526, 527  '^ 

relating  to  the  excise,  ii.  527 

relating  to  the  customs,  ii.  527 

in  respect  to  passengers  to  foreign  settlements,  ii.  527, 528 
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PERJURY— coniiftiierf. 

relating  to  the  stamp  duties,  li.  528 

relating  to  naval  stores,  li.  528 

in  affidavits,  &c.  for  the  Irish  coarts,  ii.  528,  529 

relating  to  the  wills  and  letters  of  seamen,  &c.,  ii.  529 

relating  to  East  India  prize  money,  ii.  529 

by  the  Mutiny  Acts,  ii.  529 

in  naval  courts  martial,  ii.  529 

relating  to  quarantine,  ii.  530 

in  respect  of  pilotage,  ii.  530 

in  respect  of  registering  vessels,  ii.  530 

under  the  slave  trade,  ii.  530 

in  respect  of  the  land  revenues,  ii.  531 

by  the  General  Enclosure  Act,  ii.  531 

under  the  Registry  Acts,  ii.  531 

by  electors,  ii.  531,  532 

before  committees  of  the  House  of  Commons,  ii.  532 

by  bankrupts,  ii.  532 

by  insolvents,  ii.  532 

by  statutes  of  limited  and  local  operation,  ii.  533 

indictment,  ii.  536 

several  persons  not  t6  be  joined  io  one  indictment^  ii.  536 
venue,  ii.  536 
allegation  of  time,  ii.  537 
necessary  statements,  ii.  537,  640 — 542 
averment  that  the  complaint  was  heard,  ii.  540 
of  the  innuendo,  ii.  543 

the  dourt  will  in  general  oblige  defendant  to  demur  to  a  defective  indict- 
ment, ii.  543^  544 
plea  of  auierfois  acquit^  ii.  544 
trial,  ii.  544 

quarter  sessions  have  no  jurisdiction,  ii.  544 
summary  proceedings,  ii.  544 

where  persons  convicted  practise  as  attornies,  ii.  551 
evidence, 

variances,  ii.  537 — 539,  548 

one  witness  not  sufficient,  ii.  544,  545 

party  prejudiced  competent,  ii.  546 

so  witness  who  has  sworn  the  same,  or  is  himself  indicted,  ii.  546 
proof  of  defendant  having  sworn  in  substance  and  effect^  ii.  546,  547 
proof  of  the  whole  of  defendant's  testimony,  ii.  547 
proof  of  authority  to  administer  oath,  ii.  548 
the  oath  must  be  proved  as  alleged,  ii.  548 
proof  against  a  bankrupt,  il.  548 
proof  of  in  an  answer  in  Chancery,  ii.  549 
proof  of  Nisi  Prius  record,  ii.  549 
proof  of  taking  freeholder's  oath,  ii.  550 
proof  on  prosecution  for  subornation,  ii.  550 
punishment  for,  and  for  subornation,  ii.  550,  551 

conviction  for,  renders  incompetent,  ii.  551,  593.     Add.  vol.  ii.  p.  Ixxxiv 
PERMITS, 

forged,  ii.  430,  431 
PERSON, 

robbery  from,  ii.  61.— See  tit.  Robbery. 

stealing  from  under  circumstances  not  amounting  to  robbery,  li.  61 

7  &  8  Geo.  4.  c.  29.  s.  6.,  ii.  182 

3  F  2 
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PERSON— con/f>itttf<f. 

stealing  from,  under  circnmstances  not  amoonting  to  robbery  ^    ^  I 

the  indictment  need  not  negative  force  and  fear,  and  the  existence  of  it  is  do  |{ 

answer  to  the  charge,  ii.  14%- 
the  thing  stolen  must  be  completely  removed  from  the  person,  ii.  133 
principals  in  second  degree  and  accessories,  ii.  183 
PERSONATION, 

false. — See  tit.  False  Personation. 
PETIT  TREASON, 
at  common  law,  i.  481 
by  statute,  i.  481 

by  U  Edw.  3.  st.  5.  c.  3.  three  cases  only  of,  i.  481 
servant  killing  master  or  mistress,  i.  483, 483 
wife  killing  husband,  i.  483 
clergyman  killing  his  superior,  i.  483 
principals  and  accessories  in,  i.  483, 484 
how  many  witnesses  necessary  In,  ii.  637 
judgment  and  execution,  i.  484 

principles  relating  to  murder  applicable  to,  i.  481,  see  Add.  vol.  i.  p.  xi 
a  prisoner  indicted  for,  may  be  acquitted  o^  and  found  guilty  of  murder,  i.  482 
9  Geo.  4.  c.  31.  Add.  vol.  i.  p.  xi 

s.  3.  petit  treason  to  be  deemed  to  be,  and  treated  as  murder.  Add.  vol* 
i.  p.  xi,  xxxiv 
PHYSICIAN, 

mala  praxis  of,  whether  indictable,  ii.  ^8 
PICK-LOCR  KEYS, 

having  them  in  possession  with  felonious  intent,  i.  47.     Add.  vol.  i.  p.  iv 
PICK-POCKET, 

ducking,  death  by,  only  manslaughter,  i.  489 
PIGEONS, 

larceny  of,  ii.  154 
PILLORY, 

punishment  of  abolished,  i.  136,  n.  (n) 
PILOT, 

fraudulently  retaining  anchors,  cables,  &c.  cut  from  or  left  by  ships,  it.  ^9 
perjury  respecting  pilotage,  ii.  530 
PIRACY, 

at  common  law,  i.  100 

not  punishable  till  stat.  28  Hen.  8.,  i.  100 
no  felony  under  that  statute,  i.  100 
as  to  corruption  of  blood,  i.  100 
by  Stat.  11  &  12  W.  3.,  i.  100 

acts  done  under  the  commission  of  a  foreign  state,  i.  100, 101 
18  Geo.  2.,  i.  101 

piracy  under  an  enemy's  commission,  i.  101 

persons  convicted  under,  when  not  triable  for  high  treason,  i.  101,  n.  (if) 
commanders,  seamen,  &c.  running  away  with  ships,  or  yielding  voluntarily,  -&c.  or 

confederating,  i.  101 
attempting  to  corrupt  the  crew,  &c.  or  putting  force  upon  the  commander,  i.  101 
forcibly  entering  merchants'  ships,  and  destroying  goods,  i*  101,  102 
trading  with  pirates,  furnishing  them  with  ammunition,  &c.,  i.  102 
ransoming  illegally  neutral  ships  made  prize,  i.  102 
dealing  in  slaves  on  the  high  seas,  &c.,  i.  102 
cases  of  piracy,  i.  102, 103 

case  on  1 1  &  12  W.  3.  making  a  revolt  in  &  ship,  i.  103 
adhering  to  the  king's  enemies,  i.  104 
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receiving  stolen  anchors,  i.  104 
of  accessories,  i.  104 

declared  principals  by  8  Geo.  1.,  i.  105 
receiTiDg  and  abetting  a  pirate  within  a  county,  i.  105 
of  clergy,  i.  106 
place  where  the  offence  may  be  committed,  i.  107 

offences  to  be  tried  in  the  places  limited  by  commission,  i.  107    , 
concurrent  jurisdiction  of  the  common  law  and  admiralty  in  Milford  Haven, 

1.107 
high  and  low  watermark,  i.  107 
general  rales,  i.  108 

shooting  from  the  land  and  killing  on  the  sea,  i.  108 
striking  upon  the  high  seas,  and  death  upon  shore  after  refiux,  i.  108 
39  Geo.  3.,  i.  109 

of  felonies  created  by  statute  subsequent  to  37  fl.  8.,  i.  109 
in  what  court  to  be  tried,  i.  109 

times  for  holding  the  court,  i.  110 

offences  committed  on  the  seas,  &c.  triable  in  any  of  his  Majesty's  islands  by 
commission,  &c.,  i.  110 
PLACE, 

laid  in  indictment,  proof  of,  ii.  716,  717 
PLAGUE, 

persons  affected  with,  going  abroad  and  affecting  others,  i.  113,  114 
qu(Bre  in  any  case  munder,  i.  114 
PLANTS, 

destroying,  &c.,  ii.  503 
PLATE, 

forgery  in  respect  of  stamping,  ii.  411,  414,-415,  418,  419 
PLAY, 

obscene,  performance  of,  indictable,  i.  320 
players  indictable  as  an  unlawful  assembly  and  riot,  i.  348 
playhouses,  when  a  nuisance,  i.  300 
regulations,  &c.  concerning,  i.  300 
PLEA, 

of  not  guilty,  consequence  of  by  stat  7  &  8  Geo.  4.  c.  38.,  Add.  vol.  ii.  p.  i 
entering,  if  defendant  refuses  to  plead,  ib» 
of  auierfois  ac^tit^.— -See  tit.  Autebfois  Acquit. 
POISON, 

laid  by  several,  and  taken  in  the  absence  of  all,  all  are  principals  in  the  murder, 

i.  33,  34 
murder  by,  i.  439 
administering  to  procure  miscarriage]]  of  a  woman,  i.  553,  554.    See  Add.  vol.  i* 

p.  xii,  xxxvi 
administering  under  Lord  EUenborough's  act,  i.  594.  See  Add.  vol.  i.  p.  xvi 
in  Scotland  under  6  Geo.  4.  c.  136.,  i.  595 
POLYGAMY.— See  Bigamy. 
PORTERAGE, 

act  for  regulating  in  London,  39  Geo.  3".  c  58«,  is  cumulative,  iir  308 
POSSE  COMITJTUS, 
neglecting  to  join,  i.  96 
raising,  when  not  a  riot,  i.  347,  348 
POST-OFFICE, 

embezzlement  and  stealing  of  letters  or  their  contents  by  persons  employed  in,  ii* 

338—334 

aiders  and  abettors,  ii.  339 
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POST-OFFICE— con/imicd. 

embezzlement  and  stealing  of  letters  or  their  contents  by  persons  emplojed  iO) 
embezzling,  Sccpart  of  a  bank  note,  &c.,  ii.  230 
bill  of  exchange  is  a  warrant  for  pajrment  of  money  within  7  Geo.  3.  c  50., 

ii.  230, 231 
an  unstamped  draft  not  a  draft  for  payment  of  money  within  7  Geo.  3«  c.  50., 

ii.  231—233 
paid  notes  of  a  country  bank,  ii.  233 
person  acquitted  as  ^^  a  sorter  and  charger,"  cannot  be  convicted  as  a  person 

^^  employed  in  the  business  "  of  the  post-office,  ii.  233,  234 
points  as  to  the  description  of  the  letter,  and  of  the  bilte  secreted,  ii.  234 
evidence — post-office  marks,  ii.  234 
destroying  letters,  and  embezzling  money  received  for  the  postage,  it.  234,  235 

secreting  letter,  with  intent  to  embezzle  the  postage,  ii.  235 
embezzling  printed  notes,  &c.  newspapers,  &c.  by  persons  employed  in,  ii.  235,236 
stealing  letters  by  persons  not  employed  in  the  post^ofiice,  ii.  236,  237 
place  of  trial,  ii.  236 
punishment,  ii.  237 

case  of  obtaining  the  bags  from  the  post-office  by  fraud,  ii.  237 
case  of  letter  carrier  taking  letters  out  of  the  office,  intending  to  deliver 

them,  but  embezzle  the  postage,  it.  238,  239 
a  draft  on  unstamped  paper  may  be  received  in  evidence  to  prove  the  steal- 
ing, ii.  239 
secreting,  &c.  letters,  &c.  which  have  been  found,  &c.  or  left  by  mistake,  &C.,  ii. 

239 
letters  conveyed  between  the  United  Kingdom  and  Madeira,  &c.,  ii.  240 
forgery  of  hand  of  receiver-general  of,  ii.  434, 435 
POST-OFFICE  MARKS, 

when  and  of  what  evidence,  ii.  234,  58)",  681 
forgery  of^  ii.  434 
POUNDBREACH, 

whether  indictable,  i.  363 
POWER  OF  ATTORNEY, 

is  a  deed,  ii.  456 
PREFINES, 

forgery  of  the  hand  of  receiver  of,  il.  387,  428 
PREGNANT  WOMEN, 

he  who  counsels  to  murder  the  child  is  accessory  to  the  mvfder,  i.  33 
murder  in  attempting  to  procure  abortion,  i.  454 

43  Geo.  3.  administering  poison,  &c.  to  procure  miscarriage,  i.  563,  554.     Add. 
vol.  i.  p.  xii 
PRESS, 

power  to  impress  seamen,  u  508 

killing  on  flight  of  party  impressed,  i.  531 
PRINCIPAL, 

in  the  first  degree,  i.  21 
in  the  second  degree,  i.  21 

termed  aider  and  abettor,  i.  21 

sometimes  accomplice,  i.  21 
formerly  considered  accessory  at  the  fact,  i.  21 

and  not  triable  till  principal  convicted,  i.  21 
must  be  charged  with  being  present  aiding  and  abetting^  ik  30 
how  far  he  must  be  present  at  the  commission,  i.  22,  23 

what  shall  constitute  such  presence^  L  2^^—24 
how  he  differs  from  an  accessory  before  the  fact,  i.  29,  30 
by  an  innocent  agent,  i.  23. 
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PRINCIPAL— coft/mueJ. 
ia  the  second  degree, 

contra^  a  giiiltjr  one,  i.  23 
in  a  crime  done  in  prosecution  of  some  unlawful  purpose  by  several,  i.  24 

where  there  is  a  general  resolution  against  all  opposers,  i.  25 
punishment  of,  i.  25*     Add.  vol.  ii.  p.  Ixiv 

whether  liable  to  be  punished  as  principal  in  the  first  degree,  i.  25,  ei 
Seq. 
indictment  against,  i.  29 
trial  and  punishment  of, 
in  burglary,  ii.  44 
in  sacrilege,  ii.  46 
in  housebreaking,  ii.  47 
in  stealing  in  a  dwelling-house,  ii.  50^  54 

in  breaking,  &c.  and  stealing  in  buildings  within  the  curtilage,  ii.  55 
in  breaking,  &c.  shops,  &c.,  and  stealing  therein,  ii.  60 
in  robbery,  ii.  88,  89 
in  larceny,  ii.  179 
in  stealing  from  the  person,  ii.  183 
in  stealing  horses,  cows,  sheep,  &c.,  ii.  183 
in  stealing  and  destroying  deer,  ii.  188 
in  taking,  &c.  fish,  ii.  193 
'   in  plundering  shipwrecked  vessel,  ii.  195 
in  larceny  by  servants,  &c.,  ii.  206 
in  embezzlement,  ii.  218 
in  arson,  ii.  496 
in  maiming  cattle,  ii.  496 
the  same  person  may  be  a  principal  and  an  accessory  in  tbe  same  felony,  i.  29 
qucere  whether  he  may  be 'charged  as  both  in  one  indictment,  i.  29,  n.  (/) 
a  statute  excluding  accessories  from  clergy  does  not  thereby  exclude  principals,  i. 

32 
a  roan  may  be  indicted  as,  after  an  acquittal  as  accessory,  i.  37 
all  are  principals  in  a  riot,  i.  250 
PRISON-BREAKING.— See  also  Rescue  and  Escape. 
definition  of,  i.  378 
felony  at  common  law,  i.  378 
Stat.  1  Ed.  2.  St.  2.,  i.  378 

what  is  a  prison  within  the  act,  i.  378 
of  the  regularity  of  the  imprisonment,  i.  378,  379 

of  the  nature  of  the  crime  for  which  the  party  was  imprisoned,  i.  379,  380 
of  the  nature  of  the  breaking,  i.  380,  381 
proceeding  for,  i.  381 

indictment,  evidence,  and  punishment,  i.  381,  382 
where  the  party  breaking  prison  is  a  convicted  felon,  i.  382 
by  convicts  in  th^  Mill-bank  penitentiary,  i.  382,  399,  400 
PRIVATE  PERSONS, 

suppression  of  affrays  by,  i.  272,  273,  508 

qucere  their  right  to  enter  with  force  when  they  have  legal  title,  i.  283 
bringing  felons  to  justice,  killing,  i.  448, 449 
authority  of  to  arrest,  &c.  in  cases  of  felony,  i.  448,  502,  503 
in  cases  of  attempts  to  commit  felony,  i.  503 
PRIVILEGED  COMMUNICATIONS, 

between  client  and  attorney  or  counsel,  ii.  610 
rule  confined  to  legal  advisers,  ii.  610 
arbitrator,  ii.  611 
interpreter,  agent,  clerk,  ii.  611 
attorney  not  consulted  as  such,  ii.  611 


ruiViL-n^jC-L*  t-UMMUNlUATiONS— conHnwed. 
between  client  and  attorDey  or  connsel, 

what  sort  of  communications  between  attorney  and  client  aw  privileged,  **• 
611,  612 

attoroef  not  allowed  to  produce  documents  deposited  with  himbynia 

client,  ii.  612 
what  coansel  ma;  decline  to  answer,  ii>  613 
as  to  what  facts  an  attorney  may  be  examined,  it.  fllS 
communications  between  attorney  and  client  not  privileged,  if  not  pro- 
fessional, ii.  614,  615 
cross-examination  of  an  attorney,  ii.  61& 
informeTS,  ii.  615 

agent  of  government  or  police,  ii.  015 
official  commaDicatioDs,  ii.  615 
questions  contrary  to  state  policy,  ii.  61& 
transactions  of  privy  council,  ii,  610 
evidence  before  grand  juryj  ii.  616 
speeches,  &c.  in  the  house  of  commons,  ii-  616 
PRIVY  COUNCIL, 

transactions  in,  not  to  be  stated  in  evidence,  ii.  61S 

PRIVY  COUNCILLOR,  

attempting  to  kill,  assault,  &C.,  i.  690,  61S.    See  Add.  vol.  i,  p.  xvi,  xxxii 
PRIZE-FIGHTING, 

death  by,  i.  527,  528 
PRIZE-MONEY, 

forgery,  &c.  to  obtain,  ii.  436—443,  480 
PROBATE, 

the  seal  of  the  court  proves  itself,  ii.  722  „ 

unrepealed,  generally  conclusive  evidence  of  the  validity  orj*'"*  "■  '^* 
bat  not  so  on  an  indictment  for  forging  b  will,  u.  455,  722 
PROCESS.— See  tit.  Aerest. 

obstmcting  process,  i.  360,  et  teq- 

opposing  arrest  upon  criminal  process,  i.  380  _ 

giving  HBsisUnce  to  persons  pursued  on  suspicion  of  felony,  i.  3B0,  StSl 
in  places  of  supposed  privilege,  i.  361 
as  to  the  lawfulness  of  the  arrest,  i.  361,  362 
by  rescue  of  the  party  arrested,  i.  362,  363 
by  rescuing  goods  distrained,  poundbreach,  &c.,  i.  365 
PROMISSORY  NOTE, 

forfiery,  &c.  in  respect  of,  ii.  453.— See  tit  Foegeet. 
PROVISIONS, 

unwholesome,  selling,  u.  286 
enhancing  the  price  of,  i.  169,  et  teq. 
undue  abatement  of  their  value,  i.  175 
PUBLIC  BOOKS,  ^    ..  ^^^  „. 

entries  in,  when  evidence,  and  how  proved,  ii.  080,  7X1 
PUBLIC  COMPANIES, 

forgery,  &c.  relating  to  stocks  of,  ii.  388,  et  «(f.-See  tit.  Fosoeet. 
PUBLIC  FUNDS, 

forgery,  &c.  relating  to,  ii.  388,  et  wj— See  tit.  Foroeet. 
PUBLIC  HEALTH, 

offences  affecting,  i.  113,  et  leq. 
PUBLIC  OFFICERS.— See  tit.  Officers. 
PUBLIC  WORSHIP,  ^ 

distmbaT>«  of.  i.  278,  e(  se,.-See  tit.  D"""^'';^^"- ^^ 
PUNISHMENT— See  the  Titles  of  the  respective  Offences. 
whnt  felonies  only  shaU  be  capital,  Add.  vol.  ii.  p.  li 
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3PUNISHMENT— cowftfiiied. 

of  felonies,  not  punishable  by  any  statnte  except  7  &  &Geo.  4.,  Add.  vol.  ii.  p.  i,  li 

of  person  under  sentence,  ib. 

of  accessories,  &c.,  Add.  vol.  i.  p.  ii 

of  Admiralty  offences,  Add.  voh  ii.  p.  Hi. 

endurance  of,  shall  have  the  effect  of  a  pardon,  Add.  vol.  ii.  p.  Isxziii 
PURPORT, 

the  word,  what  it  imports-  in  an  indictment,  ii.  363 — 366 


Q 

QUAKERS, 

why  excluded  from  giving  evidence,  ii.  59^ 
affirmations  of,  when  admissible,  ii.  592 

.  by  Stat.  9  Geo.  4.  c.  15.,  admissible  in  all  cases,  criminal  as  Well  as  civil^* 
Add.  vol.  ii.  p.  Ixxxiii 
false  affirmations  of,  ii.  525,  5U 
QUARANTINE, 

neglecting,  i.  Ill,  et  seq* 
26  Geo.  2.  c.  6. 

disobedience  to  order  of  oAincil  under,  indictable,  i.  Ill 
6  Geo.  4.  c.  6.,  i.  Ill  ' 

penalty  on  masters  and  others  quitting  vessels  or  permitting  others,  &c» 

or  not  conveying  them  to  the  appointed  places,  i.  1 1 1 
persons  coming  in  such  vessels,  or  going  abroad  and  quitting  them  be- 
fore discharged,  &c.,  i.  112 
penalty  on  officers  and  others  embezzling  the  goods  performing  qua<^ 
rantine,  or  neglecting  or  deserting  their  duty,  on  giving  false  certi- 
cates,  &c.,  i.  1 12 
publication  of  orders  in  council  in  London  Gazette  sufficient  notice^ 

i.  113 
evidence  of  the  place  from  which  vessel  came,  &c.,  i.  113 

of  having  been  directed  to  perform  quarantine,  i.  113 
of  liability  to  quarantine,  i.  113 
forgery  of  certificates,  ii.  444 
perjury  relating,  ii.  530 


R. 


RABBITS, 

larceny  of,  ii.  152 

taking  or  killing  in  a  warren,  ii.  189 
RANSOMING, 

neatral  ships  illegallj,  i*  102  .  ,.,, 


defiDitioa  of  the  offence,  [.  550 

made  capital  hj  18  Eliz.  c.  7.,  i.  556.     Repealed  bj  stat  9  Geo.  4.  C.  31.,  Add. 

panishment  of  b^  stat.  9  Geo.  4.C.31.  s.  16.,  Add.  toI.  i.  p.  xii,  xxxvi 

aiders  and  accessorie),  i.  557 

persons  capable  of  committiDg,  i.  657 

persons  on  whom  it  may  be  committed,  i.  557,  55S 

rape  by  passing  for  a  woman's  husband,  i.  558 

carnal  knowledge  necessary  to  constitute,  i.  558 

emistio  semiait,  i.  558,  559,  560— See  Add.  toI.  i.  p.  xt 

proof  of  carnal  knowledge  by  9  Geo.  4.  c.  31.,  Add.  vol.  i.  p.  xii,  xxxvi 
indictment,  i.  561 
party  ravished  a  competent  witness,  i.  562 

her  credibility  how  to  be  left  to  the  jury,  i.  562,  663 

her  character,  i.  563,  635,  703 
great  caution  to  be  ased  on  the  trial,  i.  563 
piiiiishment,  i.  563 

assault  with  iotent  to  ravish,  i.  563,  564 

carnal  knowledge  of  female  children,  i.  564 — See  Add.  toI.  i.  p.  xii 
by  an  infant,  i.  3 

indictment  for  attempt  to  commit,  need  not  negative  the  commissioD,  i.  45 
murder  by,  i.  428 
REBELS, 

excuse  for  joining,  what  may  be,  i.  IS 
RECEIPT, 

forgery  of,  H.  454,  463,  468. — See  lit.  Forgery. 
RECEIVERS, 

at  common  law  receiving  stolen  goods  only  a  misdemeanor,  ii.  353 

a  felony  by  stat.  7  &  8  Geo.  4.  c.  29.  s.  54.,  ii.  253 

a  misdemeanoT,  where  the  original  offence  is  bo,  ii.  353,  254 

place  of  trial,  ii.  254  ' 

punishment  where  the  ariginal  offence  is  pnnishabte  by  summary  convictioD, 
ii.  254 
proceeding  against  receiver,  though  principal  not  convicted,  i.  37.  ii.  253 
distinction  between  receiver  and  principal  thief,  ii.  255,  256 
a  person  may  be  indicted  for  receiving  goods  stolen  by  persons  unknown,  ii.  357 

but  where  the  principal  is  known,  it  should  be  so  stated,  ii.  257 
indictment  for  receiving  stolen  goods, 

it  is  safiGcient  to  state  the  conviction  without  the  attainder  of  the  principal, 
ii.  258 

need  not  state  time,  place,  &c.  and  the  thing  received  may  be  stated  under  ■ 
different  denomination  from  that  stolen,  ii.  259 
evidence  of  guilty  knowledge,  ii.  259 

of  the  principal's  conviction,  ii.  359 
priDcipal  felon  a  witness,  ii.  359 

receiver  may  controvert  the  guilt  of  the  principal,  ii.  260 
accessories,  ii.  258,  359 
restitntion  of  stolen  property,  ii.  260 
receivers  of  stolen  anchors,  ii.  104 

of  unlawfully  receiving  tackle  or  goods  cnt  from  or  left  by  ships,  ii.  279, 380 
receivers  of  cargo,  goods,  &c.  stolen  on  the  Thames,  ii.  281 
RECORDS, 

stealing,  ii.  143 

proof  and  effect  of,  ii.  730,  721 

amendment  of,  under  9Geo,  4.  c.  15.,  ii.  716 


torgiDg  or  aitenag,  ii.  ano,  aot 
RECOVERY, 

suflTerins  in  name  of  party  not  privy  Uterete,  ii.  387,  482 
REGISTRY, 

acts,  forgery  in  respect  of,  ii.  448,  449 

perjury  Id  respect  of,  ii.  531 
of  vessels,  perjury  in  respect  to,  ii.  S30 
REGRATIKG, 

nature  of  the  offence,  i.  169 

statutes  on  the  subject  repealed,  t.  169 

offence  still  punishable  at  common  law,  i.  170 
enhnnciu^  the  price  of  hops,  i.  171 
indictment  and  punishment,  i.  174 
RELIGIOUS  ASSEMBLIES, 

contemptuously.  Sec.  disquieting  or  disturbing,  i.  280,  et  teq. 
RESCUE.— See  tit.  Pbison-bbeakino  and  Escape. 

obstructing  process  by  rescue  of  party  arrested,  i.  SflS,  363 
rescuing  gooids  distrained,  i.  363 

freeing  another  from  arrest  or  imprisonment,  i.  383,  et  seq. 
sort  of  prison,  i.  383 

of  imprisonment  and  breaking,  i,  263 
a  rescuer  may  be  guilty  of  high  treason,  i.  383,  384 
rescuing  from  Court,  i.  614 

breaking  a  prison  is  not  a  felony,  unless  the  prisoner  escape,  i.  384 
proceedings  against  rescuers,  i.  384 
indictment,  i.  384 
punishment,  i.  384,  385 
aiding  a  prisoner  lo  escape,  i.  385,  386 

statutes  respectiog  tho  rescuing  of  prisoners  or  aiding  them  to  escape,  i.  386,  et  seq. 
9  Geo.  I.  rescuing  persansin  custody  for  offences  under  the  Black  Act,  i.  38S 

4  Geo.  4^  i-  386,  387 
35  Geo.  2.  rescuing  person  in  custody  for  murder,  i.  387 

rescuing  the  body  of  a  murderer,  after  execution,  i.  387 
55  Geo.  3.  escape  of  persons  seateaeed  by  a  Court  Martial,  i.  387 
5?  Geo.  3.  aiding  the  escape  of  prisoners  of  war,  i.  387,  388 
16  Ceo.  2.  aiding  a  prisoner  convicted  or  committed  of  treason  or  felony  to 
escape,  i.  388 

of  petty  larceny,  or  con- 
fined for  debt,  i-  388 
conveying  any  disguise  or  iostrumeats  into  prison  to  aid  escapes,  i-  389 
assisting  persons  charged  with  treason  or  felony  in  attempt  to  escape 

from  consUble,  Su.  &c^  i.  389 
limitation  of  prosecations,  i.  389  . 

persons  ordered  for  tran^Mrtation  under  this  act,  and  returamg,  &c, 

i.  389,  390,  397,  308 
cases  of  constiuction  on  the  act,  !•  390 

a  commitment  on  snspicloa  not  witbia  it,  t.  390 

tiie  statute  does  not  extend  to  cases  where  an  actual  escape  is 

made,  i.  390  i  t       ■   .nn 

where  the  prisoner  has  been  pardoned  on  condition,  &c,  i.  390 
where  the  party  does  not  know  the  prisoner's  offence,  i.  390,  391 
indictment  on  the  statute,  i.  3S0 

evidence  of  prisoner's  coBviclioo,  i.  391  ... 

4  Geo.  4.  c.  64.  conveying  any  disguise,  arms,  &c  a  soffineDt  intent  to  aid, 
&c.  an  esctpej  i.  3S1 


RESCUE— con«fi«ed. 

■tatntes  respecting  the  rescuing  of  priGOoers  or  aiding  them  to  escape 
4Geo.  4.  C.64. 

assistiDg  any  prisoner  to  escape,  felony,  i.  391 
trial  and  evidence,  i.  391 

5  Geo.  4.  c.  84.  rescuing  or  aiding  escape  of  persons  ordered  to  be  trans- 

ported from  custody  of  overseer,  &c.,  i.  391,  392 
of  persons  under  sentence  of  transportation,  i.  393,  el  seq.  397,  398.— See  tit. 

Transportation. 
of  persons  from  the  Mill-bank  penitentiary,  i.  399,  400 
RESTITUTION, 

of  stolen  property,  ii.  181 

of  property  received  with  gatlty  knowledge,  ii.  360' 
of  property  obtained  by  false  pretences,  ii.  311,  312 
RESURRECTION-MEN,  i.  414.— See  tit.  Dead  Bouies. 
REVENUE  LAWS, 

offences  against,  i.  117,  el  seq. 

oflVuces  in  breach  of,  or  resistance  of,  felony,  ii.  410 
smuggling,  i.  117 

definition  of,  i.  117 

6  Geo.  4.  c.  105.,  1.  117 

repeal  of  previous  laws,  i.  117 
6  Geo.  4.  c.  108.,  i.  117,  el  seq. 

s.  14.  vessels  liable  to  seiEure,  when  they  may  be  fired  at,  i.  113 
s.  34.  officers  making  collusive  seizures  or  taking  bribes,  i.  118 
s.  36.  officers  may  go  on  board  and  search  vessels,  i.  118,  119 

the  person,  when,  119 
s.  40.  officers  may  enter  houses,  when,  i.  119 
s.  61.  officers  may  detain  persons,  when,  i.  119 
a.  52.  penalty  for  making  signals  to  smugglers,  i.  119,  120 

E  53.  proof  of  not  being  a  signal  to  lie  on  defendant,  i.  120 
B.  S4.  any  one  may  prevent,  &c.  signals,  i.  120 
s.  55.    penalty  on  persons   resisting  officers,    or  rescaing,  &c.   goods, 

i.  130 
no  certiorari  or  habeas  corpus  to  issue  &c.  Add,  vol.  i.  p.  v. 
B.  66.  three  or  more  persons  armed  with  fire  arms  and  other  offensive 
aieapons   and  assembled  for  purpose  of  assisting  the  landing,    &C, 
guilty  of  felony,  i.  121 

what  shall  be  deemed  an  offensive  weapon,  i.  124 
what  shall  be  deemed  an  assembly,  i.  125 
a.  57.    persons  shooting   at  any  boat,  &c.  or  wounding  officers,    Etc. 
guilty  of  felony,  i.  121 

after  a  fire  from  officers  without  hoisting  signal,  not  malicious  so 
as  to  be  within  the  act,  i.  123 
s.  58.  any  person  in  company  with  four  others,  kc.  &c.  found  with 
goods  liable  to  forfeiture,  and  carrying  offensive  weapons,  &c.  or  dis- 
guised, guilty  of  felony,  i.  121,  123 
what  are  offensive  weapons,  i.  134 
s.  59.  persons  assaulting  officers  transportable,  i,  123 
s.  78.  indictments  may  be  tried  in  any  county,  i.  122 

this  does  not  apply  to  a  count  for  a  common  assault,  i.  135 
B.  102.  onus  probandi  as  to  payment  of  duty  on  persons  claiming  goods 

sold,  i.  122 
s.  104.  averment  of  certain   matters   sufficient  till    contrary  proved, 

i.  133 
s.  105.  viva  voce  evidence  of  being  officer,  i.  133 


D.r,v Kji^Kjci  LiAno — cotiunuea. 
_    offences  agaiast 

eGeo.  4.  cl08. 

B.  106.  powen,  &c.  of  the  act  not  to  extend  to  officers  of  the  arjiy  and 
navj,  except,  &c.,  i.  133 
killing  bj  firing  at  smagglers  to  make  them  bring  to,  i.  530,  531 
BBsaalting  officers,  &c.  indictable  at  commoa  law,  i.  117 

coant  for  common  assault  not  triable  in  «  foreign  conntj,  i.  125 
officers  of  customs,  &c.  taking  bribes,  i.  157 
REWARD, 

'  taking,  for  helping  to  the  discovery  of  stolen  goods,  i.  131,  >■■  2SI 
the  principal  felon  may  be  witness,  ii.  262 
advertizing,  for  return  of  stolen  propertj,  made  liable  to  a  penalty,  ■•  135}  ii. 
262 
RICKS, 

setting  fire  to,  ii.  490. 
RinG-DROPPING. 

larceny  by,  ii.  123—126 

it  is  felony  to  aid  and  assist  a  person  nnknowa  to  obtain  money  by,  i.  24 
RINGING  THE  CHANGES, 

an  uttering  of  counterfeit  coin,  within  stat.  15  Geo.  2.,  i.  82 
RIOT. — See  tit.  Unlawful  Assembly. 
deSnltion  of,  i.  247 
women  are  punishable  for,  i.  262 

but  not  infants  nnder  the  age  of  discretion,  i.  253 
when  the  law  anthorizes  force,  an  assembling  will  not  be  riotous,  i.  247 
how  &r  the  object  must  be  of  a  private  nature,  i.  248 
as  to  the  degree  of  violence  or  terror,  i.  248 
the  legality  of  the  act  intended  is  not  material,  if  there  be  violence  utd  tumult, 

i.  249. 
how  far  the  violence  and  tumult  must  be  premeditated,  i.  249 
though  the  parties  assemble  for  an  innocent  ftnrpose,  they  may  afterwards  be 

guilty  of  a  riot,  i.  250 
any  one  taking  part  in  a  riot  is  a  rioter ;  all  are  principab,  i.  250 
statutes,  i.  251—253 

1  Geo.  1.  St.  2.  c.  5.,  i.  251.     Repealed  by  sUt.:?  &  8  Geo.  4.  c.  27.     Add. 
vol.  i.  p.  vii. 

rioters  pulling  down,  &c  churches,  houses,  &c.,  i.  251 
gGeo.3.  c.  29.,  i.25l.     Repealed.     See  Add.  vol.  ii- p- xlvi 

rioters  pulling  down,  &c.  mills,  i.  251,  253 
33  Geo.  3.  c.  07.,  i.  262 

seamen  preventing  the  loading  of  vessels,  i.  253 
53  Geo.  3.  c.  130.  Repealed  by  stat.  7  &  8  Geo.  4.  c  37.  Add.  vol.  i.  p.  vii. 
pulling  down,  &c.  buildings  and  engines,  &c.  used  in  nunafactoriesj 
i.  252,  253. 
50  Geo.  3.  c  135.,   Repealed  by  stat.  7  &  8  Geo.  4.  c.  27.  Add.  vol.  i.  p.  vii. 
polling  down  engines,  &c.  belonging  to  collieries  and  mines,  &c.  i.  253 
7  &  8  Geo.  4.  c.  30.  s.  8.  Add.  vol.  i.  p.  vii. 

rioters  demolishing,  &c.  a  church,  chapel,  bouse,  or  certain  buildings  or  any 
machinery  &c.  Ilnd, 
suppression  of  riots,  i.  266 
by  common  law,  i.  266 
by  sUtutes,  i.  266,  267 
killing  by  officers  in,  i.  548 
indictment  for,  and  trial,  i.  267 
punuhmeot  for,  i.  360 
conspiracy  to  commit,  ii.  560 


HIVERS, 

stealing  goods  od,  ii.  194 

hrenkiiig  down,  &c.  locks  on,  ii.  505 

considered  as  highways,  i.  339 

nuisances  and  obstrnctions  lo,  within  the  same  principle  as  those  to  highways, 

still  highways,  though  the  course  changed,  i.  340 

effect  of  an  act  to  change  the  course,  on  u  lowing  path,  i.  31 G 
public  not  entitled  lo  a  lowing  path  at  common  law,  i.  3-10 
soil  of,  whose  it  is,  i.  3-10 
obstrustions  on  public  rivers,  i.  340 

cases  which  have  and  have  not  been  held  so,  i.  340,  341 
indictment  Tor,  i.  343 
liability  to  clear  the  passage  of,  i.  341,  342 
offences  upon,  within  the  admiral's  iurisdiclion,  1.  107,  JOS 
ROAD.— See  tit.  Higiiwav. 

private  set  out  by  act  of  parliament,  no  indictment  lies  for  not  repairing,  i.  43 
selling  a   person  on  a  footway  to  distribute  handbills  whereby  the   way   was   im- 
peded,  not  indictable,  i.  49 
BO  IhrowiniT  skins  into  a  road,  and  causing  a  private  injury,  i.  50 
ROBBERY, 

aBsault  with  intent  to  commit,  i.  616,  et  seq.     See  Add.  vol.  i.  p.  xvii.  and  tit. 

from  the  person 

definition  of,  ii.  61 

an  aggravated  species  of  larceny,  ii.  63 
7&  8  Geo.  4.  c.  99.  a.  6.,  ii.  61 
robbery  by  threats,  ii.  61 

s.  9.  what  is  an  infamous  crime  within  the  act,  ii.  G'i 
of  the  felonious  taking,  ii,  62 

apiount  of  the  property  immaterial,  ii.  62 

but  it  must  be  of  some  value  aud  taken  from  the  peaceable  poss^f- 

the  taking  must  be  such  as  to  give  the  robber  the  possession  of  the  thing 

taken,  ii.  63 
there  may  be  a  taking  in  law,  ii.  64 

there  must  be  the  animus  furandi  or  felonious  intent,  ii.  64,  65 
the  taking  is  sufficient,  if  it  be  in  the  presence  of  the  owner,  ii.  65, 

66 
the  taking  must  not  precede  the  violence  or  putting  in  fear,  ii.  66 
of  the  property  being  taken  against  the  ^ill  of  the  party,  ii.  66,  67 
the  violence,  ii.  67 

the  degree  of  violence,  ii.  67,  6S 

violence  accompanied  by  some    colourable  and   specious  pretence,  ii. 

68—70 
property  obtained  by  violence,  though  not  used  for  the  purpose,  ii. 
71 
of  the  putting  in  fear,  ii.  71 

of  the  fear  of  injury  to  the  person,  ii.  71 

it  may  be  presumed  though  the  party  go  to  meet  tlic  robber,  &c, 

ii.  72 
it  may  esist,  though  the  property  he  taken  by  a  pretence,  ii.  72 
of  the   fear  of  violence  to  the  child  of  the  party,  ii.  72 
of  the  fear  of  injury  to  the  property,  ii.  72,  73 

threat  to  tear  the  prosecutor's  mow  and  level  his  house,  ii.  73 
prisoner  at  the  head  of  a  mob,  ii.  73 
threat  of  destroying  house,  ii.  73-~-75 


of  the  fear  of  iojary  to  the  character,  ii.  75. 
of  the  fear  of  being  sent  to  prison,  ii.  75 
the  fear  of  accasatton  of  sodomitical  practices,  ii.  7G — S8 
principals  aud  accessories,  ii.  84,  SO 

presuDiptioD  of  repentance  in  one  of  leferal  eogaged  in  a  common  de- 
sign, ii.  88,  89 
the  indictment,  ii.  8B 
the  words  **  feloniooaly"  and  "  violently,"  ii.  89 

statement  of  the  place  where  the  robber;  was  committed,  ii.  90,  91 
using  the  maiden  name  of  prosecutrix,  where  she  had  married  after  the 
robbery,  ii,  ei 
the  verdict,  ii.  91 

may  be,  guilty  of  simple  larceny  only,  ii.  91 
punishment,  ii.  91 
ROMAN  CATHOLICS, 

distnrbance  of  worship  of,  i.  382 
ROPE-DANCERS, 

public  nnisances,  i.  298,  301 
ROUT, 

definition  and  descriptioD  of,  i.  247,  253,  254 
punishment  of,  i.  269 
ROYAL  FAMILY, 
marriages  of,  i.  580 


s. 

SACRILEGE, 

a  larceny  in  a  church  or  chapel,  accompanied  by  a  breaking  and  entering,  a 
capital  offence  by  7  &  8  Geo.  4.  c.  29.,  ii.  45 
bat  not  a  mere  larceny,  ii.  45 

statement  of  property  in  indictment  for,  ii.  45 

principals  in  second  degree,  aud  accessories,  tww  tried  and  punished,  ii.  4fl 
SAILOR. — See  tit.  Seamen,  and  Soldiebs. 
SALVAGE, 

BssauUine  persons  engaged  in,  i.  632 
SCANDALUM  MAGNATUM, 

statDtes  of,  i.  225 
SCOLD, 

common,  i.  302,  303 
SCOTLAND, 

marriages  in,  i.  204 

divorces  in,  i.  189 

stealing  in,  ii.  175, 176 
SCRIP  RECEIPT, 

forgery  of,  ii.  466 
SEA  BANKS, 

breaking  down,  &c.,  ii.  509 
SEA.— See  tit.  High  Seas. 
beyond,  what  is,  i.  189 

offences  committed  on,  i.  100,  et  te^.     ii.  170.— See  tit.  PllACT. 
high  and  low  water  mark,  i.  107>  108 


forgery  md  personation  to  obtain  pay,  prize-money,  peuiions,&c,ii.  436,  43,480 

forgery  of  seamen't  wills,  ii,  440 

perjury  relatlDg  to,  ii.  629 

riotonjly  preveoling  the  loading,  &c.  of  resiels,  i.  952 

authority  to  impress,  i.  50S 

killing  on  flight  of  party  impressed,  i.  $31 
obstructing  from  porsuing  their  occupations,  i.  623 — See  Add.  vol.  i.  p.  xviii 
master  of  vesael   forcing  on   shore  and  refusing  to  bring   home.  Add.   vol.  i> 
p.  xxxix 
SEARCH  WARRANT, 

when  a  jnstice  may  gnnt,  Add.  vol.  ii.  p.  Ixv 
SECOND  OFFENCE, 

ought  to  be  committed  after  a  conviction  for  the  first  in  order  to  be  subject  to  an 

increased  statutory  punishment,  i.  43 
punishment,  &c.  for  second  felony  under  7  &  8  Geo.  4. 
SEDUCTION, 

conspiracy  to  seduce  a  young  woman,  it.  £03 
SENTINEL, 

murder  by,  in  preventing  approach,  i.  500 
SERVANT, 

embezzlement  of  master's  goods  by, — stat  31  H.  8.  does  not  extend  to  servants 

under  eighteen,  i.  6 
not  excused  from  the  commission  of  a  crime  by  the  coercion  of  his  master,  j,  19 
soliciting  to  steal  his  master's  goods,  a  misdemeanor,  i.  45 
killing  master,  i.  482. — See  tit-  Petit  Treason. 
assanltiag  master,  tie,  i.  023,  624 
goods  in  custody  of,  ownership  of,  ii.  158 

larceny  by,  and  persons  baring  custody  of  goods,  ftc  as  servants,  ii.  197 — 306 
offences  tkt  common  law,  ii.  197 

cases  where  the  property  stolen  was  received  into  possession  of  the 

master  before  the  taking  by  the  servant,  ii.  197 — 304 
cases  where  the  property  was  merely  delivered  to  servant  for  master's 
use ;  and  servant  purloining  not  guilty  of  larceny,  ii.  204,  205 
punishment  of,  ii.  206 

of  principals  and  accessories,  ii.  206 
embezzlement  by>  ii.  207,  et  leq,- — See  tit.  Ehbezzlembht. 
giving  false  characters  to,  ii.  314 
negligently  setting  fire  to  house,  &c.,  ii.  496 
SESSIONS, 


commissioners  of,  property  of  how  to  be  laid,  ii.  167,  168 
SHERIFF, 

neglect  of  duty  by,  how  punisbable,  i.  141 
extortion  by,  how  punishable,  i.  144,  147 
not  to  let  his  bailiwick  to  farm,  i.  149 
uuderaheriff 

extortion  by,  i.  145 
sheriflT's  officer 

extortion  by,  i.  145 
his  officer,  clandestinely  selling  goods  levied,  ii.  197 
SHEEP, 

ttealing,  ii.  184 

what  is  a  sufficient  removal,  ii.  184,  185 

part  of  the  animal  taken,  ii.  184, 186 
principals  in  second  degree,  and  accessories,  li.  .184 


from,  ii.  1  y4,  196 
receifing  tackle  or  goods  cat  from,  or  left  by,  ii.  279 
in  serfice  of  foreign  state,  &c.,  i.  93,  94. — See  tit.  FoREieN  State* 
ranniDg  awaj  with,  &c.,  i.  101. — See  tit*  Piracy. 
forcibly  entering  merchant  ships  and  destroying  goods,  &c.,  i.  101,  102.— Seeiit. 

Piracy. 
making  a  revolt  in,  when  piracy,  i.  103 
quarantine  by,  i.  111. — See  tit.  Quarantine. 
commander  of,  assaniting  to  hinder  from  fighting,  i.  6^ 
ransoming  illegally  nentral  prize  ships,  i.  102 
forging  licence  of,  ii.  444 
shooting  at  a  ship  or  boat,  i.  121,  123 
putting  combustibles  on  board  without  notice,  ii  297,  298 
setting  fire  to^  ii.  490,  491 
damaging  or  destroying,  ii.  513 
SHIPWRECKED  PERSONS, 

26  Geo.  2.  c.  1 9.,  beating  or  wounding,  &c.,  i.  593.    Repealed,  see  Add.  ToL  i. 
p.  xvi,  xxxiil 
SHIPWRECKED  VESSEL, 

plundering  any  part  of  tackle,  or  cargo  of,  ii.  194 
place  of  trial,  ii.  1 94 
offering  shipwrecked  goods  for  sale,  ii.  196 

as  to  the  meaning  of  goods j  iL  195 
principals,  accessories,  and  abettors,  ii.  195 
property  in  wreck,  how  laid,  ii.  162 

assaults  on  officers,  &c.  for  their  endeavors  to  save  shipwrecked  property,  Add. 
▼ol.  i.  p.  xviii 
SHOOTING 

at  any  ship  or  boat,  officer,  &c.  in  resistance  tojrevenue  laws,  i.  121,  123 
at  persons  maliciously,  (Black  Act,)  i.  590,  591,  Add.  vol.  i.  xvii 

with  intent  to  murder,  maim,  &c.,  or  resist  apprehension,  (Lord  Ellenbo^ 
rough's  Act,)  i.  594,  et  seq.    Add.  vol.  i.  xvii 
SHOP, 

breaking,  &c.  and  stealing  therein,  ii.  60 
punishment,  ii.  60 

principals  in  second  degree,  and  accessories,  ii.  60 
SHROUDS, 

ownership  of,  in  whom  to  be  laid,  ii.  163 
SHRUBS, 

injuring  and  destroying,  ii.  500 
SIGN  MANUAL, 
evidence  of,  i.  403 

when  a  pardon  may  be  proYed  by,  ii.  596 
SIGNALS, 

making  lights,  &c.  on  shore,  as  signals  to  smugglers,  i.  119,  120 
SLANDER. — See  tiL  Libel. 

slanderous  wordsy  when  indictable,  i.  209,  228 
statutes  of  Scand.  Mag.,  i.  225 
SLAVES, 

dealing  in  slaves,  i.  164,  et  seq.j  102 
5Geo.  4.C.113.,  i.  164 

dealing,  &c.  in,  on  the  high  seas,  piracy,  &c.,  i.  164,  165 
seamen  serving,  guilty  of  a  misdemeanor,  u  166, 167 
offenders  informing  within  a  certain  time,  exempted,  i.  167,  168 
trial  of  offences,  i.  168 

33  Hen.  8.  c.  23.,  repealed  by  stat  9  Geo.  4.  c.  31.    Add.  vol.  i.  p.  vi 
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SLAVE  TRADE, 

forgery  of  certificates,  &c.  relating  to,  ii.  444 
perjury  in  respect  of,  ii«  530 

SMALL-POX,  ^        ,    .  ,t^  111: 

exposing  a  person  affected  with,  in  a  pUoe  of  public  resort,  indtctable,  i.  114, 115 

inoculatiug  for,  whether  indictable,  i.  114 

house  for  reception  of  patients,  whether  a  nuisance,  i«  114 
SMUGGLING, 

definition  of,  i,  117 

killing,  by  firing  at  smuggling  veMol  to  makA  her  bring  to,  i.  530,  531 

offences  of. — See  tit.  Revenue  Laws* 
SOCIETIES, 

illegal,  i,  254,  et  8eq.—See  tit.  Unlawfol  AsbemblibI. 
SODOMY 

definition  of  offence,  i.  567,  568 

made  capital  by  25  H.  8.,  i.  567.     Repealed  by  sUt.  0  Goo.  4.  c.  31.--See  Add. 

Tol.  1.  p.  xiii,  xxxvi 
pnuishment  by  9  Geo.  4.  c.  31.  s.  15.,  Add.  Tol.  I  p.  xiii,  xuTi 
aiders  and  accessories,  i.  568 
indictment  and  evidence,  i.  568 
proof  of  carnal  knowledge,  Add.  vol.  i.  p*  mii>  xxxvi 
attempt  or  soliciting  to  commit,  i.  568 
SOLDIERS  AND  SAILORS, 

fraud  by  pretending  a  power  to  discharge,  ii.  280 

fraudulent  enlistment  as,  ii.  310  .  ••  ^« 

forgery  and  false  personaUon  to  obtain  pri«e-nioney,  pay,  pensions,  &a,  u.  436— 

443,  480 
serving  foreign  states,  i.  92,  et  seq.—See  tit.  Foreign  States. 
seducing  to  desert  or  mutiny,  x.  97,  et  seq* 
mutiny  act,  0  Geo.  4.,  i  95,  98 

Stat.  37  Geo.  3.,  I.  97 

seducing  to  mutiny,----trial,*--4ndictment,  i.  97 
sailor  in  a  sick  hospital,  within  the  act,  i.  97 
57  Geo.  3.,  i.  98 
1  Geo.  1.,  i.  98 

persuading  soldiers  to  desert,  i.  98 
consequence  of  desertion  to  the  party  deserting,  i.  98,  99 
SOUTH-SEA  COMPANY, 

forgery  in  respect  of  stock  of,  ii.  391 

of  seal,  bond,  receipt,  warrants,  &c.  of,  ii.  409 
SPENCEAN 

societies,  unlawful  assemblies,  i.  261 
SPIRITUAL  PERSON 

taking  land  to  farm,  to  forfeit  ten  pounds  by  stat.  21  Hen.  &,  but  not  Indict- 
able, i.  49 
SPRING  GUN, 

7  &  8  Geo.  4.  c.  18. 

s.  1. — persons  setting  or  placing  spring  guns,  man  traps,  &c.,  guilty  of  a  mis- 
demeanor. Add.  vol.  i.  p*  xix 
s.  2. — proviso  for  traps  destroying  vermin.  Add.  vol.  i.  p.  xix 
s.  3. — persons  permitting  guns,  traps,  &c.  set  by  others  to  continue,  doomed 

to  have  set  the  same.  Add.  vol.  i.  p.  xix 
s.  4. — proviso  ibr  guns,  traps,  &c.  set  for  the  pmCection  of  dwelling  houses, 
Add.  vol.  i.  p.  xix 
STABBING.r--^ee  tit  MANBLiUOitTBE* 

statute  of  (1  Jac.  1.  c.  8.),  i.  490,  ei  seq.  Repoaled  by  slat*  9  Goo-  4.  c-  31,  See 
Add.  vol.  i.  xi,  xxxii 


nwiuuiui  VI  Jan.  i.e.  bj 

leowDt  CMutuwtioD  of,  i.49t 
M  ■ceeuvries,  nor  aldBn  or  abetten,  i.  4M 
cises  of  COP  struct  ion  on,  i.  492 — 494 
STAGE  COACHES, 

torgtrj  in  n«p«Gt  of  lloeocei  far,  ii.  41 3 
nniuuiceB  b;,  i.  319 

goods  ^toloR  from,  on  a  jonrne^,  U.  158, 169.    Add.  toI.  U  p.  xxi« 
STAGS  COACHMgN, 

furious  driving,  &c.  of,  i.  627 
overioading  their  coacbea,  i.  BSC,  n.  (d) 
STAMPS, 

forgery  of  an  instrument  on  nnstamped  paper,  ii.  340,  311 

of  a  bill  or  note  od  nutamped  paper,  ii.  340 
forging  and  trsoaposing,  ii.  410,  427. — See  tit.  Forgery. 
perjur;  relating  to,  ii.  538 

unstamped  instrument  admitted  in  eridence  for  collateral  purposes,  ii.  72T 
STATUTE.— See  Table  of  Statutes  cited,  and  also  of  thois  latel;  repealed,  pivBxed 
to  Tol.  i. 
rule  for  interpretation  of,  bj  7  &9  Geo.  4.  c.  %S.  1. 14.,  11.  173.     Add.  vol.  ii. 

p.  [ii 
offences  created  \tj,  i.  47 

when  indictable,  i.  47,  48 
when  not  indictable,  i.  48,  49 

rule  as  to  whether  the  prescribed  oiode  of  proceeding  is  single  or  ConmlitiTe, 
1.40 
what  words  in,  create  a  felony,  i.  42 
disobedience  to,  i.  44,  47,  4S 
to  obstruct  the  execution  of  powers  granted  bj,  is  ta  offence  at  common  law, 

i.48 
proof  and  effect  of,  ii.  719 
STEALING.— See  ttt.  Larcknt. 

in  a  dwelling-house,  ii.  40— 51. — See  tit.  Dwelling-house. 
in  a  building  within  the  curtilage,  it.  55. — See  tit.  Cuetilaoe. 
in  anj  shop,  warehouse,  or  Muoting-honse,  ii,  00 

from  person,  nnder  circumstances  not  amounting  to  robbery,  ii.  61,  182 
deer,  ii.  187 

from  vessel  in  port,  river,  or  canal,  ii.  194 
naval  or  military  stores,  ii.  241 
STEAM  ENGINES, 
nnisances  by,  i.  308 

regulations  of  stat  1  &  3  Geo.  4.,  i.  300,  307 
STERLING  COIN, 

what  is,  i.  53 
STOCK, 

transfer,  &c.  of,  forgery  relating  to,  ii.  388,  et  teq. — See  tiL  Foboest. 
STOLEN  GOODS, 

taking  reward  for  helping  a  person  to,  L  130.     ii.  101.    Add.  vol.  i.  p.  vi 
advertising  a  reward  for  the  return  of,  i.  136.     ii.  162.     Add.  toL  i.  p.  tI 
STORES, 

naval  or  military, 

perjury  retatiog  to,  ii.  528 
larceny  and  embeislement  o^  ii.  241 
unlawfully  receiving  or  baring  possession  of,  ii.  104 
having  or  concealing  marked  timber,  ii.  206 
defacing  King's  marks,  ii.  209 
3G3 
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STORES— cofi/liftfeif. 

iia?al  or  militarj,  onlawfally  receinng  or  htTing  possegrion  of^ 

onui  probandi  on  party  possessing  to  tccoant  for  powetsioPy  iL  27S 
bat  the  presumption  may  be  rebatted  hj  ciraimstuioeSy  kc^  i. 
«74,  «76 
a  distinction  taken  between  a  receifing  and  having  in  possession,  11.  V9 
the  forfeitare  under  0  &  10  W.  3.  accrues  hj  conrictioa  on  an  indictBo^ 

ii.  375 
counts  on  s.  1  &  %,  30  &  40  Geo.  3.  c  80.  may  be  joined,  ii.  376 
proof  of  negative  averment  of  prisoner  not  being  contractor,  ti«  370, 604 
as  to  informer  being  a  witness,  ii.  377 

who  to  be  considered  informer,  ii.  377 
punishment,  ii.  377,  378 
SUBJECTION, 

to  the  power  of  others,  when  an  excuse  for  committing  a  crime,  i.  15 
SUBORNATION, 

•f  perjniy,  see  tit.  Perjury. 
SUBPOSNA^ 

attendance  of  witnesses  on,  ii.  638. — See  tit.  Witmxss. 
SUING 

in  the  name  of  a  fictitious  plaintiff,  i.  186 
SULPHURIC  ACID, 

throwing,  &c.,  i.  505 
SUMMARY  CONVICTION, 

proceedings  relating  to,  under  7  &  8  Geo.  4.  c.  30.,  Add.  toL  ii«  p.  liT,  ei  siq> 

under  7  &  8  Geo.  4.  c.  30.,  Add.  vol.  ii.  Ixxiv,  ei  ieq. 
punishment  of  common  assaults  upon,  Add.  vol.  i.  p.  xxxviii,  ulxjx 
SURETY  OF  THE  PEACE, 

arresting  one  to  compel  him  to  give,  i.  506,  n.  (p) 
SURPLUSAGE, 

doctrine  of,  ii.  705 

examples  of,  ii.  705 
SWINDLING, 
cases  of,  ii.  118 


T. 

TACKLE, 

cut  from  or  left  bj  ships,  unlawfully  receiving,  ii.  370 
TAILOR, 

larceny  bv,  of  cloth  entrusted  to  him,  ii.  131,  133 
TENANTS, 

chattek  and  fixtures  let  to,  larceny  of,  ii.  138,  346 
TENANTS  IN  COMMON, 

larceny  by,  iL  154 
THAMES, 

receiving  cargo,  goods,  &c.  stolen  on,  ii.  381 
prevention  of  thefts  on,  ii»381 
THREATS  AND  THREATENING  LETTERS, 
at  common  law,  ii.  675. — See  vol.  i.  137 
bills  of  menace,  ii.  575 

threatening  a  party  with  penalties  for  selling  medicine  without  a  staiapi  a^ 
indictable,  iL  575 
seeu9y  where  the  threat  is  calculated  to  overcome  a  firm  and  pnidcat 
man,  ii.  575,  576 


< 


THREATS  AND  THREATENING  LETTERS— eonttiMil. 
ojSeooet  by  Btatate,  il.  576,  ei  seq. 
4  Geo.  4.  c  64.,  ii.  576,  577 

pending  or  deliTmng  certain  threatening  letters  or  writtng,  fdony,  9^ 
ii.  577 
7  fr  8  Geo.  4.  c  M. 

8.  6. — demands  accompanied  by  menaces  or  threats,  ik  57S 

B.  7. — sending  letters  threatening  to  accuse  a  party  of  an  infiunoos 

crime,  &c.,  ii.  578 
s.  9.— what  shall  be  deemed  an  infamous  crime,. ii.  570 
the  offences  to  which  the  statutes  apply,  ii«  570 

as  to  the  demand  within  repealed  clause  of  9  Geo.  1.  c.  9.%y  ii.  570—583 
question  left  to  the  jury,  whether  a  letter  contained  an  actual  threatening  to 
kill  or  murder,  within  repealed  clause  of  27  Geo.  %  c  15.,  ii*  582 

the  letter  ought,  by  necessary  construction,  toipiport  a  threat,  Itc,  ii.  583 
a  letter  signed  with  initials  only,  ii.  584 
a  charge  to  extort  mone^y  not  supported  by  proof  of  an  intent  to  extort  a 

bill  of  exchange,  ii.  584 
sending  a  letter,  luiowing  its  contents,  ii.  584 
sending  a  letter  by  the  post,  or  by  indirect  means,  ii.  585 
the  indictment  must  set  forth  the  letter,  ii.  586 

and  the  intent  of  writer  be  alleged  correctly,  ii.  586 
place  where  the  offence  may  be  tried,  ii.  586 
prior  and  subsequent  letters  may  be  given  in  evidence,  ii.  587 
post-office  marks,  how  far  evidence,  ii.  587 
TIME, 

laid  in  indictment,  proof  of,  ii.  717 
TITLES, 

pretended,  buying  and  selling,  i.  181 
TONGUE, 

cutting  out  another's,  i.  586 
TOWING-PATH, 

effect  of  an  act  to  make  a  new  course  for  a  river  upon,  i.  316 
public  have  no  right  to,  at  common  law,  i.  340 
TRADE, 

cheating  in,  ii.  316 

offensive,  carrying  on,  when  a  nuisance,  i.  206 
TRADESMAN'S  BOORS, 

entries  in,  when  admissible  in  evidence,  ii.  680 
TRANSPORTATION, 

punishment  sanctioned  only  by  statutes,  i.  303 

but  assisting  felons  sentenced  to  it  to  escape,  makes  the  party  an  accessory 

at  common  law,  i.  303 
earliest  statutes  concerning,  i.  303,  n.  (a) 
5  Geo.  4.  c.  84.,  i.  303,  et  seq. 

s.  1.  all  persons  sentenced  or  ordered  for  transportation  to  be  placed  under 

its  provisions,  i.  303,  304 
s.  2.  offenders  adjudged  for  transportation,  to  be  transported  under  its  pro- 
visions, i.  304 

also  offenders  receiving  a  conditional  pardon,  i.  304 
8.  3.  places  of  transportation,  how  appointed,  i.  304,  305 

contracts  for  transportation,  i.  305 
8.  10.  places  of  confinement  in  England,  i.  305, 306 
s.  13.  employment  of  convicts  out  of  England  under  a  superintendant,  frc,  306 

s.  15.  power  and  duties  of  the  superintendant^  1.  306,  307 
s.  17.  convicts  adjudged  to  transportation,  or  pardoned  conditionally  in 
courts  out  of  the  United  Kingdom,  i.  307 


nn  INDEX. 

TRANSPORTATION--€«miiM0il. 

5  Geo.  4.  c.  84. 

s.  22.  offenders  ordered  to  be  transported,  &c.|  aad  being  afterwards  at 
large  withevt  lawful  caAse,  liable  to  capi^  piuushment)  i.  397^  398 
may  be  tried,  where,  i.  398 
persons  rescuing,  or  attempting  to  rescae  tfien,  1.  308.— 5ee  also  389, 

391,  and  tit.  EscArz,  Resccb. 
reward  on  cooTtction,  i.  398 
8.  24.  evidence  of  conviction  and  sentence,  i.  398,  399 
s.  25.  the  act  not  to  extend  to  persoas  banished  lor  seditionf  and  libels,  i.  399 
56  Geo.  3.  c.  63.  and  59  Geo.  3.  c.  136.,  i.  399 

escapes  and  attempts  to  escape,  of  convicts  seoteneed  to  transportation  and 
confined  in  the  Mill-bank  penitentiary,  i.  399,  400 

persQjas  rescuing  them,  or  aiding  or  permitting  their  eicape,  i.  399,  400 
trial  for  such  offences,  i.  400 

evidence  of  order  of  commitmeat,  i.  400 

6  Geo.  4.  c.  5.  (Mutiny  Act,)  &c.,  i.  400 

persons  returning  from  transportation  after  sentence  by  a  court  martial,  i. 
400,  401,  402 
30  Geo.  3.  c.  47.,  i,  402 

remission  of  term  of  transportatioD,  i.  402 
6  Geo.  4.  c.  49.,  i.  402 

offences  of  transports  sent  to  labour  in  the  colonies,  i.  402 
points  decided  on  former  statutes,  402-^405 

indictment  and  certificate  of  former  eonWctioii,  i.  402,  403.    See  Add.  vol. 

i.  p.  viii 
evidence  of  the  day  of  prisoner's  discharge,  L  403 
evidence  of  a  sign  manual,  i.  403 

as  to  the  offender  being  referred  to  Mb  ordinal  sentence  of  traA^oi<tatioB,  i.  404 
poverty  and  ill  health  a  lawful  excuse  for  not  having  quitted  the  kJuigdflOi,  4Q5 
when  it  operates  as  a  statute  pardon,  so  as  to  restore  competency,  ii.  595 
TREASON.— See  tit.  Petit  Treason. 

misprision  of,  its  nature  and  MniBhment,  61,  b«  (m) 
TREASURE  TROVE 

ownership  of,  how  laid,  ii.  162 
TREES, 

injuring  and  destroying,  ii.  50Q 
shrubs,  &c.  stealing,  ii,  138 — 140 
TRESPASS, 

not  in  general  indictable,  i.  51 
a  conspiracy  to  commit  not  indictable,  ii.  664 
TRIAL. — See  tit*  Ikdiotuent* 

postponement  of,  where  a  child  was  not  capable  of  giving  evidence^  ii.  566 

not  allowed  in  order  to  instruct  an  adult,  ii*  52 
of  criminal  offences,  Add.  vol.  ii.  p.  1. 

piea  of  not  guilty  shall  pat  pri^iner  «paii,  s^mL 
if  he  refuses  to  plead,  Add.  vol.  ii.  p.  Ii. 
jury  shall  not  enquire  whether  prisoner  fled,  frc,  i5f</. 
TUMBLING, 

not  an  exhibition  within  10  G«o.  2.,  i.  300,  a.  (A) 
TURNPIKE-ACT.— See  tit.  Highway, 
TURNPIKE-GATES, 

destroying,  &c.,  ii.  d07 
TURNPIKC^KEEPER, 

question  «f  telle  not  triable  in  an  indACtqient  against,  for  extortion^  i.  146 
yuaNJPHLE-TRUSTEESj 

property  of,  how  to  be  laid,  ii.  167 


u. 

UNDER-SHERIFF, 

extortion  bf,  iadictabte,  i.  14S 
UNDERWOOD, 

iajaring  and  destroying,  a.  500 
UNLAWFUL  ASSEMBLY, 
definition  of,  i.  247,  354 
instances  of  what  amoants  to,  ■•  254,  355 
statutes  concerning,  i>  255,  et  seq. 
1  Geo.  1.  St.  2.  c.  5. 

twelve  persons  or  more  not  dispersing  after  being  commanded  hy  jiulics 
of  peace,  &c.  bj  proclamation,  i.  255,  25Q 
form  of  proclamation,  i.  255,  256 
39  Geo.  3.  c.  70.,  i.  267,  258 

certain  societies,  (United  Englishmen,  &c.)  suppressed,  i.  257 
societies  taking  unlawful  oaths,  &C.,  i.  257,  258 
corresponding  societies,,  i.  268 
fiO  Geo.  3.  and  1  Geo.  4.  c  1.,  i.  259,  260 

meetings  for  the  purpose  of  military  exercise,  i.  259 
67  Geo.  J.  c.  19.i 
eu  Geo.  3.  S  2S0,  et  tea. 

I  Geo.  4.  c.  6.   3 

enactments  ss  to  meetings  on  pretence  of  deliberating,  Sec.  on  public 

grievances,  (expired),  i.  260 
enactments  (perpetual)  of,  57  Geo.  3.  c.  10.,  l  261—363 
meetings  near  Westminster  Hall,  i.  260 
societies  taking  unlawful  oaths,  &c.  Spenceans,  &c.  i.  301 
societies  electing  committees,  delegates,  &c.,  i.  2S1 
act  not  to  extend  to  freemasons^  or  others,  i.  262 
SSGeo.  3.c.29.> 
4  Geo.  4.  c.  86.J  '■  ^* 

unlawful  societies  in  Ireland,  i.  363 
39  Geo.  3.  c.  re.,  i.  264 

debating  societies,  &c.,  i.  264,  265 
13  Car.  3.  St.  I.e.  5.,  i.  265 

tnmultuoas  petitioning,  i.  265,  266 
evidence  upon  an  indictment  for  a  conspiracy  in  unlawfully  assembtiDg  to  ezcit* 
disaffection,  i.  368.     ii.  700 

declarations  of  the  parties  assembling,  i.  268 
UNLAWFUL  SPORTS, 
death  by,  i.  527,  528 
UNWHOLESOME  FOOD, 

indictment  for  selling,  i.  115 
USURY, 

definition  of,  i.  409 
offence  at  common  law,  i.  400 
offence  by  sUtutes,  i.  409,  410 
12  Ann.  11.2.  c.  10.,  i.  410 

indictment  on  this  statute,  i.  410,  411 
not  to  be  tried  at  qoarter  lesuoiu,  i.  411 
evidence,  i.  41 1 
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USURY— coft/fntiecT. 
offence  by  statutes, 

17  Geo.  3.  and  68  Geo.  S.,  i.411,  412 
infants  granting  annuities,  i.  41* 

acting  as  solicitor  in  sack  cases,  i.  412 
competency  of  witnesses,  i.  412 
not  necessary  to  prove  the  exact  som  laid,  i.  411 
proper  question  for  the  jury,  i.  415 

UTTERING, 

forged  bank-notes,  ii.  S96.— See  tit.  Foeomt. 


V. 

VAGRANT  ACT,  ,      -.    .  .m  «  rn 

6  Geo.  4.  apprehension,  &c.  of  persons  under,  &c  i.  SW,  n.  (0 

VALUE,  ,    r    •  TiQ 

laid  in  indictment,  proof  of,  ii.  718 

VARIANCE, 

doctrine  of,  ii-  711 
instances  of,  ii.  711 

sreS^ssTJ- ^'"  o-  "■«»"'  "*  '^"^ "  "*^  • 

Geo.  4.  c.  IS.,  ii.  716 
VEGETABLES, 

destroying,  ftc,  ii.  503 
VENUE— See  tit.  Indictiibkt 
VESSEL.— See  tit  Ship.  „     ^ 

stealing  from,  in  a  port,  river,  canal,  »c.,  u.  iv* 

hipw^cked    ii.  19^  lW-Sn"^^"'ytoHmty^,  U.  «»» 
master  or  owner  of,  stealing  goods  deUvered  to  him  to  carry,  u. 

VOIRE  DIRE^ 

examination  on,  ii.  608,  609 

w. 

WAGER.— See  tit. G AMIS*.  ,„  »„„  ,   t»    i  407,408 

what  wagen  are  within  statute  of  0  Ann.  c.  14.,  i.  4W,  *"» 

^^  Ae  court  will  take  judicial  notice  of  the  existence  of,  U.  679 

articles  of,  proof  and  effect  of,  in  et idence,  ii.  7W 
WAREHOUSE,  ,. 

breaking,  &c.,  and  stealing  la,  "•  «W 
WAREHOUSED  GOODS,, 

embezzling,  &c.,  ii.  323 
WARRANT,        , 

blank,  illegal,  i.  61«,  61S 
WARRANTS,  /   _„„f  is  4S4   468—476.— See  tit  Fobo««t. 

for  payment  of  money,  forgery  of,  u.  464,  40o— «/ 

"^^SSr  kiUing  hare,  or  conies  in,  &c,  ii.  189 

^^^pjrof^.nest,&c.,i.606,n.(0 

"^""ISI^  -udu.  number  of  persons  in  hi.  boat,  i.  586.    S<«  Add.  «>L  L  p.  xi. 

WAY.— See  tit.  Highway. 


offenaive,  whst  ihall  be  deemed,  i.  134 
WEIGHTS  AND  MEASURES, 

Mm,  cheaU  bj,  ii.  189,  290 
WEIRS 

in  rirera,  when  nuiiancei,  &c.,  i.  340,341 
WIFE-— See  tit.  Femk  Cotebt. 
WILL. 

defect  of,  1.     See  tit.  Capability. 

toTgtrj  bf  fkUe  making  of  will  of  living  person,  ii.  338 

of  in  wrong  Chriitian  name,  Ii.  344 
attested  by  only  two  witnessee,  ii.  348 

on  indictment  for  forging,  probate  unrepealed  is  not  coDcluiive,  ii'  732 
(tealing,  ii.  142. — See  tit.  Labcemy. 
WITCHCRAFT, 

cheats  by  pretending  to  exercise,  ii.  314 
WITNESS, 

ditsaadlng  from  giving  evidence,  i.  184 

the  tme  wife  not  a  witness  in  bigamy,  i.  207,  804 

tnrveyor  of  highways  and  inhabitants  of  parish,  when  competent,  i.  333,  934,  604 

prosecutor  a  witness  for  the  prosecntion  oo  indictments  for  nnisance  to  highway, 

i.  334,  603 
inhabitants  of  counties  in  prosecntious  for  not|repatring  bridges,  1.  308,  004 
partj'  ravished  in  rape,  i.  663 

child  admissible  on  indictment  for  carnel  knowledge,  i.  605 

women  forcibly  taken  away  and  married,  witness  againtt  offehder,  i.  ft7S,  £77,  805 
what  witnesses  are  competent,  ii.  689,  tt  leq. 

what  is  meant  by  competency,  ii.  589,  690 
causes  of  incompetency,  ii.  690 
want  of  understanding,  ii.  £90 
ideoU,  ii.  £90 
deaf  and  dumb,  ii.  590 
lunatics,  ii.  690 
children,  ii.  690 
defect  of  religions  belief,  ii.  590 

method  of  administering  the  oath,  ii-  691 
proper  mode  of  examination  as  to  opinions,  ii.  S91 
trial  cannot  be  postponed  till  an  adult  has  been  instracted,  Ii.  6Bt 
quakers,  ii.  692. — See  Add.  vol.  ii.  p.  Uxxiii 
excommanicajed  persons,  ii.  592 
inbmy,  ii.  592 

what  offences  create  incompetency,  ii.  692 

the  nature  of  the  punishment  immaterial,  ii.  593,  994 
proof  of  judgment  necessary  to  exclade,  ij.  594 
incompetency  from  infamy  how  removed,  ii.  694 

by  endarance  of  punishment,  ii.  594,  £95.~-Se«  Add.  toL  1L  p. 
ixxxiii,  Ixxxiv. 
pardon,  ii.  596 
proof  of  pardon^  ii.  595 
by  reversal  of  judgment,  ii.  590 
eoDseqoence  of  incompetency  from  infiuny,  ii.  596,  £97 
aecompUce,  ii.  £97 — 600 

eTi<tence  against  a  prisoner,  ii.  597 
indicted  separately,  ii.  697 
promise  of  pardon  or  reward,  ii.  £97 

antient  practice  of  approvement  uid  preient  mode  of  admit- 
ting evidence  of,  ii.  597,  £98 
SH 
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WITNESS-^on^mnecf. 

cauies  of  incompeteacj, 
infamj) 

principal  felon  a  witness^  iL  509 

evidence  of  accomplice  alone  sufficient,  ii.  590 

what  conj&rmation  nsaally  required,  ii.  509,  dOO 
evidence  for  prisoner,  ii.  600 
incompetency  from  interest,  ii.  600 — 600 

what  interest  disqualifies  and  what  doea  not,  it*  001 
cases  of  disqaalifying  interest,  601—604 

as  to  the  partj  whose  name  is  forged.  Add.  vol.  ii.  p.  Ixxxiii. 
removal  of  incompetency  from  interest,  ii.  604 
husband  and  wife,  ii.  604 

not  competent  for  or  against  each  other  oTen  by  consent,  iL  604 

collateral  cases,  ii*  605 
they  may  be  called  to  contradict  each  other,  ii.  605 
their  declarations,  ii.  605 
exceptions,  ii.  605 

abduction,  ii.  605.— See  also  vol.  i.  57 
indictment  for  personal  violence,  ii.  60S 

not  competent  in  casei  where  there  is  no  penonal  iojoij, 
ii.606,  607 
high  treason,  ii.  607 
a  woman  living  as  wife,  ii.  607 

a  wife  competent  agamit^  is  so  jll^  her  husband,  ii.  607 
objections  to  competency,  when  to  be  taken,  ii.  607,  608 
how  to  be  supported  and  repelled,  ii.  608 
examination  on  the  wire  dire^  ii*  608,  600 
judge  or  juror  competent,  ii.  609 
of  privileged  communications,  and  other  natters  wbich  a  witness  may  not  dis- 
close, ii.  609,  et  seq, — See  tit.  PniviLEGEn  CoMMUMicAnoirs. 
examination  of,  ii.  616,  et  seq. 
examination  in  chief,  ii.  616 

leading  questions,  ii.  616,  617 

leading  an  adverse  or  unwilling  witness,  ii.  618 
cross  examination,  ii.618 

leading  questions,  ii.  618 

what  may  be  asked  upon,  ii.  619,  698 

obligation  of  witness  to  answer,  ii.  619,  6%5-^-6t8 

assumptions  not  allowable  upon,  ii.  619 

as  to  written  instruments,  ii.  690 

of  witness  called  by  one  of  severd  defendants,  ii.  6t0,  573 

who  may  be  cfos»*examined,  ii.  690 

witness  of  one  party  afterwards  called  by  another,  ii«  691 
re-examinatiott,  ii.  6^1 
examination  as  to  written  documents,  ii.  691 
written  instrument  used  to  refresh  the  memory,  ii.  691,  699 
general  rule  as  to,  ii.  699 
adverse  party  may  look  at  it,  ii.  699 
examination  as  to  opinion,  ii.  699—694 

questions  of  skill  and  judgment,  Ii.  699,  MO 
medical  men,  ii.  693 
as  to  the  law  of  another  county,  ii.  694 
separate  examination,  ii.  694  ^,     ^ 

counsel  may  not  crossooxamine,  if  defendant  addresses  the  jury,  i^*  ^  .. 
the  judge  nay  exnixtine  witneMes  tfler  case  doied  and  objecti(m  w^   ' 
695 


INDEX.  897 

WnHESS^coniinued. 

how  the  credit  of  witnesses  naj  be  impeached,  il.  OT5 

by  cross-examinatioD  of  the  wUness  as  to  his  own  condu<^,  ii.  095 

He  IS  not  obhged  to  answer  questions  tending  to  crimiamte  fain,  u,  QU 
such  questions  may  be  asked,  il.  (»5,  696 

^  628^6?8  "  ^""""^  ^  ^*^®'  questions  tending  to  degtide  him,  ii. 
such  questions  may  at  aU  ^eats  bo  askad,  «t8 
^29    '^  declines  to  answer  it  can  have  no  effect  on  the  jury,  ii.  628 

his  answer  condusife,  ii.  629 

rule,  that  best  evidence  must  be  given,  not  applicable,  ii.  519 
by  proof  of  contradictory  statements,  S.  630 

a  foundation  must  be  laid  on  eross-examiaation,  il.  630 
proof  of  contradictary  statements  in  writing,  ii.  630,  631 

rules  for  mode  of  proceeding  tor  thet  porpose,  ii.  631,  63t 

"'M^'^.a  °*'  ^  "^^  if  he  has  written  a  diffci^nt  acocHmt,  ii. 
631,  632  ^ 

""street"  .m   """  '^^'-'^-  «>«^«««*  ^'  *  cpitradictory 

in  what  cases  evidence  may  be  oaHed  te  eontradict,  ii.  «39^  038 
re-examination,  ii.  633,  634  ^ 

by  proof  of  his  acts  and  dedaratloDS  toocfaiDg  the  cause,  iu  033 
previous  cross-ezamiaation  necessary,  ti,  033 
re-examination,  ii.  633,  034 
by  proof  of  his  character,  ii.  634 

general  evidence  only  can  be  given,  il.  034 

proper  mode  of  examination  as  to,  ik  035 

his  character  how  supported,  Ii.  036 

party  may  not  discredit  hie  ow«  witneas,  »•  636, 637 

but  he  may  prove  his  case  by  other  witnesses,  ii«  036 
how  many  witnesses  are  necessary,  ii.  637 

single  witness  generally  sufficient,  M.  637 
not  in  case  of  perjury,  ii.  637,  544,  645 
in  cases  of  high  treason,  ii.  637 
.         ^     J  V^^it  treason  and  misprision  of  treason,  ii.  637 

how  attendance  is  to  be  compeDed,  Ii.  038 
by  recognizance,  ii.  638 
by  subpoena,  638 

for  prisoner,  ii.  640 
duces  tecum^  ii.  639 
Habeas  Corpus  ad  testificandum^  il.  639 
remedy  against  persons  neglecting  to  appear  <m  subpefeta,  ii.  040 
expenses  need  not  be  tendered,  ii.  040 
how  attendance  is  to  be  remunerated,  ii.  641 

^    Z^'.'^*  ^'  ^^'  '•  ^**  Courts  may  order  payment  of  the  expences  in  all  cases 
of  felony,  ii.  541 

in  certain  cases  of  misdemeanor,  ii.  642 
protection  of,  from  arrest,  ii.  642 

evidence  of  witnesses  resident  abroad,  ii.  643 
deceased, 

evidence  of,  on  former  trial,  ii.  683 
attesting, 

necessity  of  calling  him,  ii.  726 
WOMEN,  ' 

procuring  abortioB  of,  i*  653,  654.    Add.  vd.  i«  p.  xu 

forclbte  abductfon  and  UntewfttT  taking  awey  of,  i.  569,  el  seq.    Add.  vol.  i.  p. 
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WOMEN— con/»^9tf. 

forcible  abduction  and  nnlawfol  takiog  awaj  oi^ 
offences  at  coimnon  law,  i.  560 
offeacea  bj  statate,  i.  570 

punishment  under,  1  Geo.  A.y  i.  570 
accessories,  i.  570 

constraction  of  stat.  S  Hen.  7.,  i.  571 

county  in  whichthe  offence  shall  be  said  to  be  committed,  i.. 572 
indictment,  i.  576 

evidence  of  the  woman  carried  away,  i.  576,  677 
taking  away  a  maid  under  sixteen  from  her  father  or  guardian,  u  S77y  678-  Add. 
▼oL  i.  p.  XT. 

construction  of  4  &  5  P.  and  M.,  i.  578,  579 

proceedings  under  the  statute,  i.  579 
Irish  statutes,  i.  581 
clandestine  marriages,  *•  57^,  580 
aftault  by  taking  indecent  liberties,  i.  605,  606 
WOODS  AND  FORESTS, 

forgery  of  handwriting  of  surveyor  general  of,  ii.  450 

WORDS 

of  indictable  slander,  i.  i09,  ei  $eq. 

slanderous  words,  i.  909,  910 

speeches  of  members  of  parliament  privit^jed,  i.  914 

blasphemies  and  profane  scoffing,  i-  917,  918 

performance  of  an  obscene  play,  i-  990 

seditious  words,  i.  991 

publishing  false  news  or  tales,  i.  991 

contemptuous,  to  the  judges  of  the  superior  courts,  I.  995 

spoken  of  or  to  inferior  magistrates,  L  997 

spoken  of  or  to  a  private  mdividual,  not  indicUble,  i.  998 

will  not  make  an  affiray,  i.  971 
WORKHOUSE, 

embesBlement  by  paupers  in,  iu  999 

WORKMEN, 

combinations  of,  ii.  565 

WORKS 

on  rivers,  canals,  &c.  breaking  down,  &c.  ii.  105 
WRECK.— See  tit.  Shipwkecked  Vessel. 
WRITINGS, 

larceny  of,  lu  141,  149 

proof  of,  ii.  796 
WRITTEN  SECURITIES, 

larceny  of,  ii.  144,  et  $eq» 

how  stated  in  indictment,  ii.  169,  170 
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